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Sect. 3.— Marriage. 
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Sect. 3.— Marriage — continued. i*aob 
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CHAPTER VIII. 

THE CONTRACT OF SALE. 
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Sect. 1 .—Of contract* for the sale of land — continued. pao* 
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Sect. 2 .—Of contract* for the mU of t/o<nU and chattel*. 
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agents, and agents for custody . . . . 923 

Part acceptance and actual receipt binding the contract 924 
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Sect. 2. —Of contracts for the sale of goods and chattels—continual. 
* Delivery under a bill of lading . 

Undivided share*. 

Conditional sale ....... 


Iinjdicd promises and undertakings resulting from executory 
w contracts of sale ........ 
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of goods. 
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Time of performance .. 
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Non-delivery of goods sold. 
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(foods sold and delivered. 
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Actual aiul constructive delivery of goods 

Proof of delivery. 

Delivery to carriers. 
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agent for aMody. 

Stoppage of |mil of goods sold .... 
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Sub-pureliase* of sc-pniiite .sliares ot giH>ds sol«l . 

Sab* of goods to joint->tcK a k companies. 

Implied warranty of title. 

I’y persons who sell as owners . . . . , . 
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Representations not amounting to a warranty 
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Sect. 2 .—Of contracts fur the sale of goods and chattels—continued. 

Warranty on miles of horses. 

Kvi<lenre<»f breacli of warranty-— Un$oiuulness 

Proof of manifest defects. 

Proof of vice.. 

Proof of warranties. £ 

Reliance «ni representations not on plaintiff's own judgment 

Construction of express warranties. 
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Effect of a breach of warranty by the vendor .... 
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Sale or return. 
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of sale and recover the price . 

Sales rendered voidable on the ground of fraudulent mis 
representation . . . . 

False representation through a third party . 
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Counterfeiting trade marks. 
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proceedings. 
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Sale and transfer of tenants' fixtures and trade fixtures 
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BOOK III. 


IMPLIED CONTRACTS. 


CHAPTER I. 

GENERAL PRINCIPLES. 


r wik 

Implied contracts. . . 1025 

Implied covenants.10215 

Implied promises. 1028 

Part execution of a sj>ceial contract . . . .1031 

Implied contracts of sale.1031 

Implied contracts of indemnity.1032 

Forei^m judgments.1033 

Implied contracts by statutes.1033 


Sect. 1 .—Implied promises in respect of money paul for another. 

Implied promise in respect of money paid lor another . . . 1033 

Money paid by mistake.1035 

Implied request to i'iiv.1035 


Sect. 2 .—Implied promises in nsjvet of money received for the use of 

another. 

Implied promises in respect of money received for tin* u>o of 


another.1038 

Money paid by mistake.10-10 

Money improperly received and wrongfully detained . .1041 

Money received upon a consideration that lias failed . . 1043 
Money received under an illegal contract .... 1044 

Money received by agents.1040 

Receipt of foreign money.1047 


Sect. 3.— Implied, promises in respect of accounts staled. 
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Account stated with trustees.1049 

Settlement of mutual accounts.1050 

Mistakes in accounts . . . . . . . .1051 












BOOK IV. 


STAMPS ON CONTRACTS. 


CHAPTER I. 


CKNKltAL PItINCirLK>. 
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Instruments relating to Crown pnijwtv.1053 
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Reception in evidence of uiistumjied instruments .... 1057 
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Stamp duties on contracts executed abroad.1060 


CHAPTER II. 


TUB STAMPS APPROPRIATE TO particci.au contracts. 

Stamp duties on deeds.1061 

Progressive duty.1061 

Schedules, inventories.1061 

Attested copies, duplicates, and counterparts.1062 

Conveyances or transfers on sale.1063 
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Contracts not operating ns transfers and conveyances . . . 1066 

Mortgages.1066 

Covenants . 1070 
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Settlement*'.1071 

Revocations . 1072 

Releases or renunciations.1072 

Leases.1072 
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Assign incuts and surrenders of leases.1075 

Agreement a to surrender.1075 

Surrenders of copyholds ........ 1075 

< 'ontmets of apprenticeship.1076 

Charter-parties.1078 
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Agreements •.1079 

Exemptions.1079 

Agreements relating to the sale of goods ami chattels . . ]079 

Guarantees anil indemnities.1081 

Exemption of guarantees for the payment of goods . . . 1081 

Delivery orders..1081 

Warrants for goods.1082 
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Share warrants . 1083 
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• Adhesive stamps.1084 
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Contracts for the sale of fixtures.1085 

Contract* of hiring and service.1085 
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Bills of lading.1095 

Contracts of insurance.1095 
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BOOK V. 

THE BREACH, AVOIDANCE, DISCHARGE, AND TRANSFER OF 

CONTRACTS. 


CHAPTER I. 

OF REMEDIES FOR BREACH OF CONTRACT. 

Sect. 1.— Damages. 

Compensation in damages fur breach of contract . . . . 1100 

Nominal damages.1100 

General and special damages.1101 

Recovery of interest generally.1102 

Special damages.. • 1104 

When the cost of previous legal proceedings may be 

recovered as part of the damages . . . 1107 
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Sect. 1.— Damage*—continued. rxor 

Reduction of damage# . . . . . . . , 1109 

Excessive damages.1110 

Penal obligations ..1110 

Penalties for breach of contract . . . f . 1111 

Liquidated damages.1113 

Penalties under the denomination of liquidated 

damages.1116 

Parties to be made plaintiffs in actions for damages f«»r tort 

founded on contract.1119 

Sect. 2 .—Specific performance. 

Specific performance of contract*.1121 

Specific j«rfomiance of oral contracts.1124 

Performance sub nwdu .1127 

Specific performance of statements and representations form¬ 
ing the foundation of contract .... 1127 
Ordera for the specific delivery of chattels wrongfully de¬ 
tained . . . . . 1127 

Injunction to compel ]K*rformance or to restrain u breach of 

contract.1128 

Enforcement of performance of covenants mid agreements not 

to build, plant, «>r iuclo#e . . . . . 1130 
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Foreign contracts.1133 


CHAPTER II. 

THE AVOIDANCE OF CONTRACTS. 


Sect. 1 . — Void contract*. 
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Contracts obstructing or interfering with the administration 

of public justice . ..1140 

Contracts in contravention of the policy of an act of parlia¬ 
ment or of the Bankrupt Acts.1142 

Contract# for the evasion of the registry, licensing, and excise 


Act# . ‘.1144 

Parish indemnities.1144 

Sale of letters of recommendation and public offices of truht 1144 
Contracts in fraud of masters and employers . . .1145 

Fraud on creditors.1146 
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Illegal sale of offices.1148 

Sale of pensions.1148 

Simoniacal contracts.1149 
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SECT. 1 .—Void contracts — continued. pag* 

Contracts with foreign enemies.1165 

Stock-jobbing . . . . . . ^ . 1156 

Gaming contracts and wagers . . . . . ' . 1156 

. Lotteries . ..1168 

* Betting-housekeepers . . . . ..1158 
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Smuggling . . 1162 
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Void foreign contracts.. . 1171 
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Sect. 2 .—Voidable contracts. 

Avoidance of contnicla on the ground of fraud and uufair 
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CHAPTER III. 

THE DISCHARGE OP CONTRACTH. 

Sect. 1 .—The performance of contracts. 

Mode of performance. 
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Time of performance. 
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Demand of performance, when necessary . • 
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Sect. 1 .—The pcrfoi-manct of contracts — continued. paor 

Tender of performance.1194 
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debt.* . 1198 
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Sect. 2 .—Discharge hy consent of the jnniit*. 

Dispensation of performance.. . . 1218 
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General releases.1223 
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Fraudulent releases.1224 
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Discharge by novation and substitution.1226 
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contract.1226 
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Hect. 2.— Discharge by consent of the parties — continued. pao* 

simple contract securities, in satisfaction ami discharge 
of simple contract debts and causes of action . . . 1233 

Composition deeds and agreements.1234 

TraMfer of property, by way of accord and satisfaction . . . 1236 

Accmtl and satisfaction with one of several joint plaintiffs . . 1237 
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Sect. 3 .—Discharge by operation of fatr m 

Alteration of contracts in writing. 
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Evidence to explain alterations. 
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Alteration of deeds. 

Merger of a simple contract in a contract under seal . 

J udgment roc< ivered. 

County Court judgments. 

Foreign and Colonial judgments. 

Discharge by death. 

Discharge by bankruptcy . • .. 

Operation of payment of the dividend. 

Liquidation by arrangement. 

Composition with creditors. 

Etfect of a discharge in bankruptcy on debts contracted 

abroad. 

Limitations of actions. 

The statutes of limitation. 

Limitation of action> for the recovery of fee farm rents and 

money charged on lands. 

Rights of mortgagees. 

Liiuitation of actions for the recovery of rent, and specialty 

and simple contract debts. 

What are specialty debts. 

Exception in favour of persons labouring under temporary 

disabilities. 

Commencement of the time of limitation. 

Contingent and conditional liabilities .... 
Unknown and undiscovered breaches of contract . . 
Acknowledgments of deeds and specialties extending the 

period of limitation. 

Acknowledgments of, and promises to pay, simple, con¬ 
tract debts. 
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CHAPTER IV. 


THE TRANSFER OF CONTRACTS. 

♦Sect. I .—Transfer by assignment. ™ nr. 

Alignment of personal contracts.1288 

Wh.it is nn assignment.1271 

Notice of assignment ..1271 

When nn assignment of a chose inaction may he made the 

foundation of a new contract.1272 

SuR-siCT. 1 .—Of riirnuiutn rummy ir itk the hind. 

Covenants running with haul.1273 

Privity of estate and |irivity of contract . . . . 1273 

Covenants lH ween land It .rd and tenant, or ivversioner and 

lessee.1275 

Covenants real annexed to itmvionnry estates . . .1277 

Assignees of grantees nf a licence.1279 

Kecjllisites of tile roveliailt.1279 

Parties entitled to sue—Continuing lnvaclies . . .1282 

Implied covenants.1283 

Covenants anncxi-d to the estate* of joint tenants and tenants 

in common.1283 

Assignment of rents ami annuities 1284 

Sect. 2 .—Titutsfrr hy itmth. 

Right* of heir* ujmn real and jn-iwual covenants, nml simple c*»n- 

tmats entetxsl into with their nnceslois . . . . 128(> 

The heir’s right of action in ivsjiect of continuing breaches 

of mil covenants.1287 

Higlit of action of the ivpresentatives . . . . 1287 

Transfer of trust and mortgage estates oil death . . .1289 

Transfer of covenants annexed to estates jntr autre riV . . 1289 
Tran.-fer of covenants annexed to leasehold estates and 

interest ^.1289 

The exerutor or adminLtr.itor alone can mu* ii|»on bonds, 

jH isonal covenants, and sinijde contrac ts . . 1290 

The personal repiesentitiu* is entitled to the Unrfit of all 
Mirh of tin* executory contracts of the deceased as 
he can fairly . lid eflicieiitly fulfil . . . .1291 

Liabilit y of the heir-at-law and devisees.1292 

Liabilities of executors and administrators on coxmants for the 

payment of rent.1293 

Covenants to repair.1294 

After an assignment of tbo term.1294 

Liabilities of execnt>»rs upon personal contracts . . . .1295 

Administration of assets.1295 

Liability of personal representatives on executory contracts of 

the deceased.1298 

.loint liability of executors and administrators . . . . 1298 

Executor ik son tort .* . . 1298 

Feme cowrt executrix . . . . .. . ... 1299 

Loath of personal representatives—Continuation of the chain of 

representation.1300 

Administration^ bonis non .1301 

Survivorship of liability . 1302 

Appointment of a debtor as executor.1302 

Appointment of a debtor as administrator.1302 

Appointment of a creditor as executor.1302 

Civil death.1303 

Felons.1304 















PACT. 


Sect. 3.— Transfer by marriage . 

Rights of the huslumd upon the wife's contracts before marriage 


at common law.1303 

Rights of the husband upon the wife’s contracts by statute . . 1307 

Liability of the husband upon the wife’s contracts made l-if ae 

“ coverture.1307 

Liability of the surviving wife . . . . . ' . . 1301) 

SECT. 4 .—Transfer by Ixmkmptcy. 

Effect of an adjudication in bankruptcy.1310 

Executory contracts . . **..1311 

Equitable interests not vesting in the trustees . . . . 13 U 

Money in the bauds of u bankrupt clothed with a specific 

trust.1312 

Sale of the bankrupt’s book-debts, good-will, &c. . . . 1313 

Transfer to the trustees of cniitracis in which tin* bankrupt 

is interested in viglit of his wife .... 1313 
Transfer to tile trustees of the bankrupts interest in a 

partnership.1313 

Contracts made with the bankrupt during the bankruptcy . . 1314 

Rights of undischarged bankrupls.1315 

Liability of an undischarged bankrupt*.1310 

Liability of the tmstecs ujKin the bankrupt’s covenants and 

executory contracts.1317 

Disclaimer by the trustee.1317 

Set-oJf in lxaiikruptcy.1311) 

Effeet of annulling the adjudication . . . . * . . 1320 


APPENDIX. 

Married Women’s Property Act, 1882.1321 

Bills or Exchange Act, 1882 . 132!) 


INDEX 


. 1350 










INDEX OF CASES 



Aaroshiy*, Rt jxirU" 

i'ACSK 
. 1247 

Agar r. Mack lew . 

TACIT. 
. 904 

Aaltjeo Willcmina (The) 

. 56 

Agg r. Nicholson . 

785, 788 

Abbot, o. Hlofield. 

. 133 

Agra Hank v. 1 Jerry 

. 612 

Abbott v. Douglas 

. 70*0 

— and Masterminds Hank, hire 1270 

— o. Parfitt . 

. 129 

Agra ami Masterniau’s Hank 

, Ex 

Abbott* r. Itarry . 

1032 

jKtrfr AmJeiscm . 100 , 

606, 787 

Aberamnn Iron Works r. Wicliius 884. 

Agr.i Hank it. Hoffman . 

. 369 


mi 

Agiieult. Catt. Ins. Co. r. ' 

Fit*- 

Aberdeen Rail. Co. r. Hlaikic 

388, 825 

gi'inld .... 

. 1238 

Abraham Reynolds . 

. 4m; 

Aguilar r. Rodgers 

. 729 

Abrahams e. bird Mayor, kc. 

, of 

Ahern r. Heilman 

. 268 

London .... 

. 80S 

Aiken r. Short 

. 1040 

Ahrey e. Crux 

. 199 

Aitcliisuii r. Lull re 

719, 724 

Alwnbnn v. Hething 

. 1192 

Akcrbloom r. J’rieo 

. 387 

Absoloii r. Marks. 

. 771 ! 

Akcniian r. J-finnjihcry 

Albert Ass. Co.. hi ir . 

. 966 

Acfttos o. Iluviis . . 491,506,644 

. 714 

Accidental Death AHsumiicc 

Co., 

Albion Fire, kr , e. Mill: 

198 

hi /v . 

. 1212 

Albion Lilti Assurance 8ot\, 

• hi 

Acid ail r. I/jvey . 

. 915 

748, 792 

Acey r. Fornio 

. 744 

Albrecht r. Kinsman 

151 

Ackland e. Lutley 

. 194 

Alehin r. Hopkins 

. 1150 

Ackroyd r. Smith 

. 1274 

Alrfator r. Smith . 

. 151 

Acock* c. Phillip* 

. 280 

Alciubmok r. Hall 

. 1159 

A’Court v. Crow* . 

. 1260 

Aider r. Hoyle 

. 470 

Amman v. Morris 

922, 936 

Alderman r. Xeatu 

. 115 

Adam* i». Angel . 

. 602 

Aldcrson r. Longdate . 

. 781 

-- r. Ilncklnud 

. 1301 

— c. Mnddisou . 

ICO, 871 

— r. ('laxtoii 

. 611 

— v. Tope . 

. 83 

— 4\ Clem . 

. 299 

Aldlinm r. Ihowu 

. 829 

— r. Crane . 

. 319 

Aldous r. Cornwall 

780, 1238 

t». Dunsay . 

. 167 

Aldridge r. (it. West. Rail. 

Co. 555. 

— r. llaggnr. 

. 210 

563, 564 

r. Jarvis . 

. 1032 

— r. Johnson . 

. 933 

— v. Liudsell 

. 18 

Alelierry r. Walby 

. 1306 

— v. I«ond. k R Rail. . 

. 535 

Alexander, £••)*<rtf 

. 619 

n Ixmd. k York Rail. 

. 530 

— r, Marker . 

73, 74 

r. Mackenzie . 

. 712 

v. Dowie 

. 57 

— r. Midland Rail. Co. 

. 1102 

— v. (lardner . 

. 1193 

— v. Richards 

. 913 

r. Hibson . 

. 52 

v . Royal Mail, Ac. . 

. 488 

r. McKenzie 

. 106 

— v. Word ley 

. 199 

r. Owen 

. 1171 

AdAiiison v. Jarvis . 47!), 

970. 980 

— v. Sizer 

785, 788 

Adderlcy r. Dixon 

. 1122 

— r. Thomas . 

. 751 

Addimdl’s Case . 

. 17 

— v. Vane 

. 1034 

Addison v. Cox , . 1231.1272 

— r. Woiman . 32, 

112 , 120, 

— r. Hibson 

. 38 


385 

— r. Preston (Mayor of) 

. 112 

Alford r. Vickery . . 267, 

274, 307 

— v. Walker 

. 605 

Aline (Tim) .... 

. 643 

Adlurd v. Hootli . 

. 401 

Alison, In re . 1.05. G04. 1250. 601 

Adnam i\ Karl of Sandwich . 

. 1251 

Allan r. Clipper . 

. 963 

Adseits r. Hives . 

. 1239 

— r. Kenning . 

. 658 

Afrika, The . . . . 

. 387 

— v. Lake 

. 933 

Agaeio r. Forbes . 

25, 43 

— v. Sundins . 

. 204 

Agar r. Athciuruin Life Assurance 

Allansun v. Atkinson . 

. 1041 








PAGE 

Allard v. Bourne .... 98 

Allason v. Stark .... 116 
Allcock v. Moorhousc . 230, 237, 597 

Allday c. Gt. We*t Kail Co. 555, 

* 556, 557 

n .... 123 

— Ex jxirt* .... 1318 

— v. Bennett . . . 173, 916 

— v. Bryan .... 1285 
— v. Cameron.... 955 
— v. Clark .... 408 

— v. Dun das . . . .1211 

— r. Edmundson . . 768, 7G 9 

— f. Flicker .... 333 


. 123 

. 1318 
173, 916 
. 1285 
. 955 

. 408 
. 1211 

768, 769 
. 333 

— v . Harrison . . . . 1102 

— r. Hopkins .... 9/0 

— v. Kemble . . . .196 

— r. Knight . . . 613, 616 

— v. Lcckliam . . .1130 

— v. Milner .... 1241 

— v. Minor . . . .122 

— v. Morrison. . . . 1056 

— v. Pink .... 200 

— r. Koscous .... 1136 

• - r. Richardson . . . 885 

— v. .Sea Fire, &e., Ins. Co. . 789 

v. Smith .... 3o5 

— t*. Sugruc . . . .712 

— r. Wuhlgravo . 84, 73, 111 

Alley r. Deseham]>s . . . 90‘2 

Alliance Hank n. Broom . . 11 

— r. Kelt rid y . 80, 353 

of Simla r. Carey . 1252 

Alliolt l\ Koval Exchange Ass. 

Co. . . . . 1141 

Allison v. British Mar. Ins. Co. 

503, 504, 705, 715 
Allkins v. Jupe . . . 677, 678 


o. . 789 
. 3n5 
. 712 
14, 73, 111 


. 902 
. 11 
80, 353 


All nut v. ANhcndcu 
Allsop v. Whcuteroft . 
Alncr v. George . 

Alsagcr v. Close . 

— v. Spalding 1046, 

— r. St. Gath. Dock Co 
Alstor r. llcring . 

Alt r. Alt . 

Alton v. Mid. Rail. Co. 
Alvarez do la Kosa r. Prieto 
Amalia (The) . . 

Ambrose Lake Tin Co., hi rc 

— r. Korrison 
Amciy r. Rogers . 

Ames r. Hill 


. 651 

. 1151 
. 1269 
. 790 
1142, 1M6 


American Merchants (Company of) 
r. British and Foreign Marine 

l nsur. Co. . 

Amicable Society i*. Holland . 
Amies v. Stevens . . .499 

Anjorr. Fearon . 

Amory v. Dolamirio 
Amos v. Smith . . 1264, 

— v. Tern parley . . 65 

Amott r. 1 loldcn .... 
Aiusiuk, Kj: jkiiU 
Ancona v. Marks ... 43 

Anderson's Caso . . .806 

Anderson v. Buck ton . 

— v. Clark 

Erwrtc ■ mn 


. 507 
. 653 
. 840 

7, 482, 522 
. 1165 
. 499 

. 807 
. 861 
. 727 
1086, 10S7 


. 708 

. 743 
499, 576 
. 449 

. 52 

1264, 1265 
65, 509 
. 1254 
. 832 

43, 756 
806, 815 
. 996 

. 934 

100. 606 


Anderson r. Fitzgerald. 

PAGE 

742, 745 

— r. Hnvman . 

. 32 

— v. H if lies 

. 1209 

— v. Martindale 

. 1304 

- r. Mid. Rail. Co. 

306, 308 

— r. Morire 

. 678 

— r. Oppcnheinier 

. 222 

— r. Pitcher 

205, 685 

r. Ratclitfe . 

. 1140 

— r. Thornton . 

. 653 

— i*. Wallis . 

. 716 

Anders Knapr, The 

. 387 

Andrew Ogm-lPs Case . 

. 360 

Andrew, hi ,r. 

476, 477 

— -r. Boughey 

. 1232 

— r. Hancock 

. 231 

•— r. Moorhousc . 

. 503 

Andrew's Case 

. 820 

Andrews r. Bel field . 393, 394, 934 

— r. Dally . 

32, 112 

— r. Ellison 

. 104 

r. (iai si in 

. 796 

— r. Him les 

. 289 

— v. Mcllti.li 

. 709 

— r. Pitnuliso 

. 222 

— r. Pugh 

. 793 

— r. Smith 

. 168 

Angell r. Duke . 

JOil, 200 
. 820 

Aligns, Rf /unit . 

- e. Dali on, 6 Ap. Cas.. 

710, 1257 
133, 1299 

Ankerstein r. Clarke . 

Aiinamlfllc r. Harris 

. 1136 

v. Pnttison 

. 1055 

Aniiesley r. Mtlggridge. 

. .898 

Ansell r. Baker . 

. 1240 

Anspanh (Murgnivinc of), r. Noel. 881 

Anstey v. Mnrdcn. 

. 1231 

Antoine r. Morshcad 

. 161 

Antrum r. Cluice . 

31, 192 

An worth r. Johnson 

. 242 

Appleby r. Johnston 

15 

i>. Myers 399, 

401, 119 7 

Applcgarth r. Colley . 

. 362 

Appleton r. Kinks 

. 73 

A]*pleyanl A> j»>r/e 

. 815 

Arl k>u in r. Anderson 

. 791 

Arcangelo r. Thompson 

. 696 

Anhbold r. Scullv . 1248, 1249 

Archer r. Bank of England . 

44 

— r. Baynes . 

. 917 

— v. James . 

. 1169 

— r. Marsh . 

. 1152 

— r. Snatt . 

. 611 

Arden r. 1'nlion . 

. 228 

— r. Sullivan. 179. 225, 

276, 1278 

— v. Tucker . 

. 74 

Anting r. Lomax . 

. 448 

Ards v. Watkins . 

. 1285 

Argentina (Tin*) . 

. 965 

Argoll r. Cheney . 

. 1239 

Ailington r Meyrieke . 

653, 654 

Armistcad r. White 

300, 303 
. 300 

/•. Wilde . 

Armory r. Delamirie . 

. 431 

Armstrong c. Lewis 

. 636 

— v. Perry 

. 971 

— r. Stokes 

46, 1210 

r. Tunjuand 

. 745 


Armswortli v. South Eastern Kail. On 










BACK 

Ambon, Export* 

• 

323, 333 

Arnold v. Bleucowo 

. 

. 130U 

— **. Garner . 

• 

. 470 

— v. Mayor of Poole 

a 

92, 1213 

— v. Revonlt 

9 

. 133 

— In re 

• 

. 885 

— t*. The CIjl-uuc Hank 

. 372 

Arris r. Stnkcley . 
Arrowsmith, Export* . 

• 

• 

. 1042 
. 1150 

Arthur t\ Barton . 

• 

. 56 

— r. Dale 

• 

. 76 

AnmJclJ r. Phipps 

a 

845, 954 

— v. Trcvilliou . 

a 

. 834 

AshbmT, Er . 

• 

252, 808 

— Carriage Co. r. 

Riche . 97 

— Rail. Co. v. Riche. 

. 805 

Ashby v. Ashby . 

• 

. 1048 

- r. Child . 

• 

. 1302 

— r. Janie* . 

• 

. 1264 

— v. Whit" . 

• 

. 11U0 

Ashcroft »*. Bom no 

• 

. 232 

— v. Crow Orchard Coll 

. Co. 488, 



511 

Ashdown r. Ingoinells . 

• 

. 1310 

Ablicmlon r. Loud., 1 

Brighton, 

A South ('oast Rail. 

• 

. 550 

Ashorsinith r. Drury . 

• 

. 1167 

Ash field v. Asditicld 

• 

. 123 

Ashley's Cam* 

• 

814, 117*1 

Ashley r. Ashley . 

• 

. 745 

— t*. Pmtt . 

• 

. 719 

Ashmolo p. Wuiuwright 

. 

. ion 

Ashpitol r. Bryau 

• 

207, 761 

— r. Sctvoinb . 

• 

. 830 

Ashton r. Dalton . 

• 

. 618 

Ashworth r. Mounsoy . 

• 

. 895 

— r. Outnim 

• 

. 131 

— i». Stnmviv 440, 

442 

, 413, 446 

Asiatic 1 bulking Co. 

• 

. 1270 

Aipdcn i». Austin . 

• 

187, 1023 

Aspinali n. Wake . 

• 

. 130 

Assop v. Yates 

• 

. 441 

Asfcbuiy, E* parte 

• 

. 213 

Astey v. finusry . 

• 

. 924 

Astlo v. Wright . 

• 

. 1184 

Astley v. Johnston 

• 

. 761 

— r. Reynold* 

• 

. 1041 

— v. Weldon. 

1113, 1116 

Aston v. Gwinnell 

• 

. 1145 

— v. Heaven . 

• 

. 520 

Athenanun Insurance Soc., In tr . 810 

Athcrstone i». Bostock . 

• 

. 296 

Atkin v. Acton 

• 

. 448 

— r. Harwiok . 

• 

. 28 

Atkins t». Banwell 

• 

. 315 

— v. ('urwood 

• 

. 137 

— v. Fnrr 

• 

. 835 

— r. Owen . 

9 

. 790 

Atkinson v. Bell . 

» 

929, 930 

— v. Cotosworth . 

• 

. 507 

— v. l)cnby, 1036, 

1043, 1046, 

1146, 1172 

— v. Hnwdon 

• 

. 781 

— v. Mocreth 

• 

. 365 

— v. Sett re. , 

• 

9 

• — v. Smith 

930, 

945, 955 

— v. Stephens . 

• 

. ‘519 

— v. Woodall . 

• 

. 1048 

Atkyn. v. Amber . 

• 

. 62 

v. Kinuicr . 

1115, 1153 


FAO K 

Atkyus *. Poarce . . 137, 14^ 

— v. Uton .... 602 
Atlantic Mutual Insurance Co. t\ 

Huth.494 

Atlas (The) . . . r . .386 

Atlro v. Backhouse . . . 1043 

Attack r. HraimreU, 32.1, 326, 333, 

34], 342, 343 

Attenborough, in r* . . 1090 

r. Clark. . . 755 

— v. Mackenzie . .754 

— v. St. Hath. Doe.ka 

3U3, 998 

Attersol v. Stevens . . . 253 

Attorney and Solicitor-General's 

Act, In re . . . .1140 

Attorney-General v. Andrews . 823 

— r. Hailey . . 1161 

— v. Grown . . 1066 

— r. (’ox . . 265 

r. Day . 872, 887 

— r. Kiistlnkc. . 823 

r. lit Knst Rail. 

Co., 100, 805, 822 
r. Of. North, 
tail. Co., 100, 822 

— n. Guard. South¬ 
ampton . .821 

— R.C. of Physicians 380 

— Stephens . . 246 

Attroo r. II.iwo .... 824 

A it wood n. ChichcNlur . . .130 

— v. Kamest . . . 432 

— v. Kmory . . 940, 1188 

— n. Munning* . . .47 

— v. Kattcnbury. . . 753 

— r. Seller .... 516 

— v. Small. . . .081 

Atty v. Lindo . . . .706 

Atwood r. Knieat .... 360 

~ r. Maude.... 603 
Anbcrt v. Grey , . . 690, 008 

Aubrey r. Sister . . . .801 

Augcror. Keen . . . .054 

Augusta (The) . . . .612 

Austen r. taker .... 32 

— r. Ward .... 1038 

Austcr r. Holland. . . . 858 

Austin r. Bunyard . . 777, 1004 

— i\ Drew .... 7.84 

— r. Guardians of Bothunl Green 91 

— r. Gwinuell . . . 1148 

— r. Gt. West. RaiL Co., 482, 522, 

530, 1120 

— r. Manchester, Ac., Railway 

Co. . 526, 559 

— r. Mills- .... 1210 

— v. Ward .... 1038 
Australasia Bank v. Australia . 106 

— (Bank of) r. Slower . 84 

— ~ v. Nias. 1033. 1243 
Anstr. R. M.. Steam N. Co. e. 

* Mnrzetti .... 89 

Anstr. Steam N. Co. v. Morse, 494, 644 
Autey «*. Hutchinson ... 71 

Avery v. t'heaUm .... 250 
Aveaou r. J>onf Kinnninl . . 741 

Aylesford, Kart of r. MoitIs . 127. 128 
Ayles v. S. M Rail. . . 523, 535 

Aybffr.Scriiup.hire . 1224, 1225 






Ayre’a case . 

Aze mar v. Casella 


PACK 
. \ . 813 

> w, iw 


• ^ 
Co. In re 


Babbac.f, v. Coulbum 
Bach v. Meats 
Bach v. Owen 
Bachelor r. Gage . 

Backs v. Proctor . 

Backhouse v. Hall 
— v. Harrisou 
Bacon v. Simpson. 

Badeley v. Vigurs . 

Balield v. Col lard . 

Bngge v. Manby . 

— Ex parte . 

Baglchote v. Walters 
Bagno! 1 r. Carlton 
Hogshaw v. East Un. 

Bngstor v. Earl of Portsmouth 
Bagueley v. Hawley 
Bahia and San F. By. 

Bail v. Mellor 
Baildon r. Walton 
Bailer v. Bailo 
Bailey’s Case 

— v. llidwell 

— v. Bodenliam 

— v. Croft . 

— r. ('ucksou 

— v. De Crespigny 

— v. Edwards 

— r. Finch . 

— v. Harris . 

— v. Johnston 
v. Macaulay 

— r. Morrell. 

— r. Porter . 

— v. Kimmall 

— v. Sweeting 
Baillio v. Kell 
Bain v. Kirke 

— r. Fothergill. 

Boinbridge v. Brown 

— r. Neilson 

— r. Pickering 

— r. Wado 

Baines v. Ewing . 

— r. WoodlaU ’ 

Baird v. Boss 
Baker, Er parte . 

— v. Brooke . 

— - v. Cartwright 

— v. Gray 

— r. Greenhilt 

— f. Harris . 

— v. Head 
7- t*. HoltpxufTel 

v. Keen 

— v. Mil ward 

— v. Monk . ‘ 

— v. Sampson 
f. Wetton . 

— t\ White , 

. — v. Windle . * 

JUlbernic, In re* . 

Balch v. Lymes . 


. :• -.1* 

lui 
* .824 

. 1281 

.. 184 
: 658 
. 791 
. 1059 
. 1278 
. 26 


307, 828 
• . 818 


998, 990 
. 815 


. 822 
. 149 
. 972 
. 1022 
. 827, 336 
1263, 1264 
. 476 
. J7, 1020 
. 790, 791 
. 765, 778 
6 

. . 118 

. 1198 
661, 662, 663 
. 371 
. 1161 
. 1320 
. 107, 109 
. 981, 1173 
. 707 
. . 452 

174,648, 915 
. 449 


717, 7! 


188 
901 
128 
718 
. 324 

. 651 
. 51 

. 17 

. 830 
766, 768 


. 1284 
837, 838 
614, 638 
. 1035 
611 

' . 1228 
. 285 
10, 124 
. 407 


.vr 


90S 
144 
804 
884 
,487 
.* 1246 
. 4*6 


% • 


Baldwin v. Alsager 
• — v. L. c. & l)i By* 

Balfe t\ West 
< Btriliintme v. Golding 
Ball, Ex parte 
•— 9 , CuIKmore . 

— r. DunsterviHe 
v. Gordon . . 

Ballard r. Shutt . 

- - t». Way . 

Bally t\ Wella 
Bamfiold v. Tnpper 
Btunfbnl t». lies , • . 

— v. Shottleworth 
Bampton v. Pauline 
Bamfy tv Cartwright 
Bonks t, Gibson , 

Banner, Ex parte'. . 

— v. Johnson . 
Bannemmn v. White 
Bannister t\ Broslaus 

— r. Hyde 

— Im'c . 

Barber’s Case 
— Ex jxirtc . 

— In re 

— r. Brown . 

. — v. Butchor 

# — v. Dennis. 

— r. Fleming 

— v. Fletcher 

— v. Fox 

— v. I/unb . 

— v. Bichnrda 
Burbuit’s Caso 
Barclay, Ex parte. 

— 1?. Bank of 

Wales 

— v. Lucas . 

Barden t». Kevorberg 
Burdwell v. Lydall 
Barfield v. Loughborough 
Barfoot v. Freswell 

— v. Goodall 
Bnrfonl n. Stuckey 
Bargate v. Shortndge 
Baring v. Clagott . 

— v . Stanton. 

Barker v. Birt 

— v. Blakos . 

— v. Cox 

— r. Greenwood 

— v. Hodgson 
—• v. JatiHon . 

— v. McAndrew 

— r. Parker . 

— v. Iticliardsou 

— v. Stead . 

— v. Talcot • 

— v. Windle. 

Bark worth v. Young 
Barlow n. Bishop . 

. — v. Lcckic . 

Banuud v. Goods call 
v * ’ v. Pit mfret 
Earned'a Banking Co., In 
B4me* v. Pinkney 
— Wood * . 

Barnett v. Lambert 


20 , 


>t 


Now 


iv 


PAOE 
. 1086 

• . 1107 
. 877 
. im 
, 1247 

• : 220 
62, 86, 180 

. 787 


222 , 


874 
889 
1276 
1265 
653 
362 
169 
1027 
804. 
11, 783 
. 783 
206, 990 
.• 618 
. 830 
. 888 
. 807 
. 881 
. 800 
. 1039 
. 1038 
. 455 
/ 706 
. 687 
. 167 
. 1242 
. 756 
. 152 
. 810 


South 


. 1233 
. 655 
. 139 
. 673 
. 804 
187, 910 


. 85 

. SO 
818, 1129 


. 086 
. 450 
. 109 
. 713 
. 1122 
. 1206 
491, 1106- 


670, 724 
. 486 
. 655 
. 1224 
. 109 
. 1801 
605 
840, 1198 


49 

.. -679 
. 1276 
. 181 
. 783 
v . 1272 
888, 902 
.. 107 






Baron v. Hnslwnd 
Borough v. Whito 
Barr v. Carter 
— v, Gibson 
Barrcll, ExparUt . 

— r. Sabine. 

— v . Trussell 
Barret v. Bclgmve 
Barrett v. 1 )eere . 

— v. Dutton. 

— i*. Hartley 

— r. Jemiy . 

Barring v. Olugctt 
Barron v. Martin . 

1hrrow»’ Case 
Bin row-in-Kumess Investment Co., 


VAOK 
. 28 
. 775 
. 1800 
. 1001 
. 897 
. 601 
. 169 

. 1128 
1200—1217 
229, 611 


Batty v. Marriott. 
Batut v. Hartley . 
Baumann r. James 
Bawdcs r. Amherst 
Baxelev r. Forder. 
Baxcndale, In re . 

— v. Bennett 


v. East. Go. Kail. 


387 

783 

686 

604 

815 


— r. 


r. 


Ct. East. Kail. 

539, 547, 
Gt. West Rail. 


r. 


Harding 
r. Hurt 
r. Harvey 


3’AOE 
1156, 1157 
. 360 
. 172 
. 840 
. 143 
. 574 
. 208 
Co. 

571, 572 
Co., 538, 
553, 555 
Co. 571, 
574, 1041 
. 732 
. 548 

. 732 


fit. re 

• 

• • 

815 

r. Loud. k 

South 

Barrow, Ex, jxirfs. . 

561, 

507, 964, 1245 

West Kail. 

Co. 571, 572 

— v. Barrow 

§ 

• • 

816 

— r. Loml., Chatham, k 

— *. Bell . 

• 

• • 

723 

Dover lhiil. 

. . 1109 

— v. Coles . 

• 

• • 

966 

— v. N. Devon Rail. Co. 574 

Barry v. Goodman. 

• 

• • 

1088 

Baxter Vs Burflehl . 456, 1243, 1292 

— v. Nesham . 

• 

• • 

793 

— t*. Nmse . 

. 437, 439 

— v, Wrey 

• 

t • 

009 

Ikiyley r. Fitzmaurice . 

. 174, 219 

Bartholomew r. Murk wick 

. 947, 

1031 

— v. Homan . 

. 1232 

Bartlett, In rr 

• 

• • 

863 

• - r. Wilkins . 

. 465, 1036 

— r. Baker . 

• 

• • 

21S 

Baylillu r. Butterwortli . 

. 465, 1013 

v . IVntlnml 

• 

• • 

20 4 

Buylw v. Church . 

. 183 

— v. Purnell 

• 

. 178, 

870 

— r. Dinely . 

. 121, 127 

— v. Wells. 

• 

9 • 

122 

— v. Jx» Ora* . 

. 259 

Barton, Ex parte . 

— v. lhm son 

• 

• • 

819 

— r. Usher . 

. 327, 839 

• 

. 76, 

796 

Bayne v. Walker . 

. 228 


Bartonshill Coal Co. r. Reid, 412, 444, Bay non r. Hatley 




446 

Bazcleyr. Forster. 


128 

Bascomh v. Beckwith . 

. 903, 

1182 

llnxcli v. Meyer . 


697 

Basset v. Nos worthy 


129 

Beachey r. Brown. 


838 

Boslnblc r. Poole . 


44 

Beadcllr. Hast Comities Rail, i 

lJo. . 

574 

Hasten r. Butter . 

. 405 

, 406 

Beadle v. Sherman 


852 

— r. Cnrew . 


282 

Beal t». S. Devon Rail. Co. 

542, 

555, 

Ba.stifell v. Lloyd . 


512 



559 

Bnstin r. Bidwoll . 


1123 

Beale v. Moiils 

• 

108 

Bastow r. Bennett. 


658 

— v. Sam lor* . . 240, 241, 

, 276 

Batsml v. Hawes . 


828 

B«*aly r. (ireeusladu 

• 

1265 

Bateliellor r. tawnmee. 


671 

Beard u. Webb 


141 

Bate r. Payne 


1036 

Beard in an v. Wilson . 


209 

Bateman v. Ashton-under-Lyno 


Beurdshaw, Ex parte 


831 

(Mayor. An., of) 

823 

Berttfichl r. Barlow 


477 

— r. Joseph 

• • 

770 

Bcutv v. Gibbous . 


285 

— v. Mid Wales Rail. Co. . 

101 

Beattie r. Lord Kbnry . 

(ML 

1176 

• 

p—* 

^ • 

5 

• 


43 

Beauchamp r. Winn . 1038, 

1182 

— r. Binder 


1262 

Beaufort (Duke of) v. Bates . 

• 

315 

— r. Ross . 


857 

Beiuunont r. Brengeri . 

• 

921 

Bates v. Brothers . 


621 

— v. Carter 

• 

840 

— v. Cort 


10 

— v. Grcatliejid 39, 1101, 

1199 

— v. He wilt . 


687 

— r. Reeve 

7, 

1136 

— v. Hudson . 


392 

Bcavan r. Delahay 

307, 

311 

Bateson r. Gosling 


665 

— r. Hastings 

• 

1298 

— r. Newman 


1157 

— r. M‘Donnell . 

• 

119 

Bath's Case . 


87 

— r. Waters. 

• 

403 

Bathe v. Taylor . 

105S, 

1059 

Bcchcrvaise r. Gt. West. Ry. 

Co. 

522 

Bother r. Day 


303 

— v. Lewis 

• 

666 

Batson v. Donovan 

.’ 420, 

535 

Beck v. Denbigh . 

• 

325 

— v. King . 


166 

— v. Evans 

543, 

552 

— v. Spearman 


657 

— r. Rcbow 

• 

250 

Battenbyr. Lawrence . 


414 

Beck’s Case .... 

• 

17 

Battcrbury v. Vyse 

.* 394, 

395 • 

Becker v. Gt. East. Ry. Co. . 

• 

27 

Battersbee v. Farrington 


844 

Beckett v. Bradley 

• 

207 

Battersby r. Smyth 


1144 

— v. Cordley 

• 

612 

Battlev c. Bailey . 


705 

Beckham v. Drake 44, 46, 61, 79 

, 81, 


858 









Beckitt r. Bilbrongh . 


I'AOK 

1014 

Benson r. Heathoru 

TAOK 

. 805, 8*25 

Beckley v. Newland 

• • • 

1122 

— r. Paul 

. 154 

Beck waite v. Nalgrovo . 


688 

Bent r. Wakefield Bank 

. 7 

Beckwith £. Hullen 


404 

Beiitull v. Bum . 

. 923 

— ft Corrall 


791 

Bentley x. Craven . . 

. 401, 801 

Bedford r. Deakin 


1201 

— r. Griffin 

. 138 

— v. Trustees, &<*. 


1131 

— r. Mavkay 

. 1182 

Bodingtield v. Onslow . 


292 

Benwell r. Inns . 

1128, 115*2 

Bedow's Case 


189 

i Benyon o. Cook . 

. 128 

Beochcrv. Gt. Kasf. Ry. 

! 540* 

1119 

— r. Godilcu 

. 478 

Beeching v. Gower 


764 

lb*renx v. Rucker . 

. 696 

— v. Westbrook . 

f • 

•1089 

Berosford r. Browning . 

. 76 

Bculey v. Parry . 


1277 

— r. Montgomery 

. 502 

Beer v. Beer . 


36 

Bergheim r. Great Kastern 
Berkeley r. Hurdy 

Ry. . 546 

Bccston v. Col Iyer 

170* 437,’ 

1157 

. * 29 

Beevorr. Luck . 

• • 

611 

Bermingliain r. Sheridan 

1012, 1024 

Belin r. Burness. 191. 

486, 487, 

488, 

Bern ion c. Woodbridge 

. 728 

94*2, 945, 990, 1174, 
Behrens v. Gt. North. Ry. Co. 538, 

1191 

* Bermomlsoy r. Ramsay 

. 1241 

518, 

Bernard, Ex parU 

. 818 

— v. Ruekcr 

r — 

• • 

550 

090 

Bernaxconi t». Anderson 
Bernstein v. Baxeudale 

. 1048 
. 537, 549 

Belch icr r. Butler 

• • 

613 

ltcrrey r. Lindley. 

. 271 

— v. Reynolds 

• • 

904 

Ile.rndgo r. Fit/gerald . 

. 708 

Bolding r. Reed . 

• • 

1191 

Benie v. Howitt . 

. 470 

Beldon v. Campbell 

• • 

58 1 

Bcrriman r. Peacock . 

. 256 


Reliant k Ballymena Ry. ( 
Koys 

Hellmvoirn (Lord) Cose . 
Hell's (’use ami other Cases 
Hell c. Bunks 

— v. Hell . 

— v. Carstairs . 

— c. Curler 

— r. Clmi ihii n . 

— v. Gardiner . 

— r. Hayden 

— r. Hobson 
•— v. Jngcstre 

— v. Kyiner 

— v. Behl . 

— v. Welch 

— v. Wilson 
Beihiirs r. Kbsworlli 
Bellasis v. lfcstcr . 

Hell house r. Mcllor 
Bellingham r. Chirk 
Helslmw i\ Bush 750, 1201 
Bel worth i». Hassell 
Renum v. KuJRird 
Bench v. Merrick . 

Beiulix t\ Wakcmnn 
Bciulry r. Price . 

Benhura v. Gray . 

— v. Uii. Cur., &c. 
Bennett, Expert?. 

— v. Bityes 

— v. Brumfit 

— v . Clough 

— v. Henderson 

v. Ingoldsby . 

— t>. hvlund 
r. Robbins 

•- v. Man. Shelf, k Lin 

Co. . 

— v. Mcllor 

— v. Womack . 
Bensley v. Biguolil 
Benson r. Blunt . 

— v. Chapman 

— v . Duncan 


Jo. r. 

545, 540 
. 818 
811, 813 
. 602 
. 7UO 
G87, m 
. GUI 
. 578 
770, 1 
291, 293 
. 701 
20G, 755 
. 507 
. 1155 
. Col 
. 223 

. 555 
. 700 
. 104 

. 1804 
1204, 1225 
. 887 
. 82*2 
. 838 

. 133 
. 1150 
. 803 

732, 092 
. 818 
. 314 

. 170 

. 1135 
* . 046 

. 878 
. 22S 
. 312 
lty. 

. 575 

299, 301 
. 103 
. 1104 
. 511 
714, 710 
. 044 


Rcrriiigcr v. (St. Kmrt. By. 

, Bcrrihford r. Mil waul 

— v. Montgomerie 
Berry t*. Ahlcrnnm 
| — r. Du Costa 

; — v. Henderson 

Bertie r. Beaumont 
Bcrtini r. live 
Berwick r. Horsfall 
j — (Mayor) r. Oswald 
B< ssola v. Stan» . 

Bessel 1 v. Landaborg 
Best's Case . 

— v. Hatnaiid 

— r. .lollv 

— r. Yates . 
Bestwick, In. re . 

Bothell r. Bleneowo 
Betsy (The) . 

Belts r. Burch 

— r. Gibbius 47ll, 

— v. Kimuton . 

Bo van o. Gctning . 

— v. Lewis 

— r. Lord Oxford 

— t». McDonnell 

— v. M‘Million 

— v. Whitmore 
Bevans v. Bcca 
Beverley’s Case . 

Beverley v. Beverley 

— «. Line. (*:ls Co. 

Beyer v. Adams . 

Bey non v. Cook . 

Biccard t>. Sheppard 
Bickcrdyke v. Bollnmn 
Bickerton r. Burrell 
Bickford v. D’Arey 

— v. Parson 240, 


Bickly v. Newluud 
Biddell v. Dowse 
Biddle v. Bond 360, 30*2, 431, 467, 628 
— v. Levy 
Bidgoodc. Way 


Biedcimau v. Stone 


47f 


054, 

203, 


482, WIZ 
014 
502 
757 
81U 
1101 
211 
m 

• 50 
1108 
330 
275 
. 810 
879, 880 
. 1170 
. 1029 
. 1240 
. 1089 
. 644 
. 1117 
1038 
. 861 
. 1264 
. 353 

. 1271 
. 149 

. 851 
. 148 

. 1215 
. 149 

. 1127 
89 
. 1158 
. 127 
. 602 
. 770 
24, 63 
, 408 
1276, 1277 
' . 1122 
14 


1032, 


1032 
. 133 

481, 1016 











Bitten v. Bignell . 
Bigg’s Case . • 

Bigg, Ex jxirtr 

— v. Strong 

— r. Whisking 
Biggo v. Parkinsou 
Biggins v. (Joodo . 
Biggs v. Lawrence 
Bignold, Ex vast* 

— r. Waterhouse 
Bilbic v. Lnmley . 
Bill>orough f. Holmes 
Bill r. Buinent 

— r. itarenth By. Co 

— v. Lake , 

Bingham v. Binghmu 

— v. Corbitt 
Binuiugtou r. Harwoot 

v. Wallis 

Biims v. Pigott . 
Birch, Ex jKirtc 

r. Karl of Livcri 

— r. Kllamos. 

— v. Jervis . 

— v. Stephenson 

— v, Wnght . 

Bird v. Astcoek . 

— v. Blosso 

— r. Boulter . 

— v. Brown 

-- v. (iainmon . 

— v. (it. North. By, 

— v. lliggiiisou 

- r. M’Uuheg . 

Birk v. Guy. 

Birk. Lum*. &c.. By. CV 
worth . 

Birkctt v . Whitehaven 
Co. 

— r. Wilkin 


o. r. 


r.VGK 
. 145 
. 819 

. 818 
. 177 

925 

970, 977, 978 
. 842 
. 1162 
. 610, 816 
. 688 
. 1039 
. 84 

. 922 

. 102 
. 1254 
. 910 

. 601 
. G09 

7 

. 298 
. 817 
1 . .171 

. 612, 61C 
. 1142 
. Jll:t 
. 235, 597 
. 497 

170, 172, 810 
. 177, 178 
. 960 
168, 1227, 1261 
. 523 
. 1005 
. 388 
. 1200 
r. Cotes- 

, 1295 


C'otos- 

ify. 


. 582 
543, 562 
516, 51S 
. 106 


Birk ley r. Presgmve . . 516, 51S 

Birkniyr r. Darnell . . . 106 

Birmingham & Stafford Ous Light 

Co., Ex jHtl'ft! . 30? 

— v. Sheridan 1012, 1024 

— Buuking Co., Ex 


parte . 

Bisilec, ExjuirU . 

Bishop, Eejutrlc . 

•— 0. Bryn nt 

- v . Curtis . 

— v. Eagle . 

— -t. Hatch . 

— v. Howard 

r. Jorsey (Countess) 

— v. Pontlaud 

— v. Rowo . 

Bizc 0 . Uickason . 

Bluchford v. Kirkpatrick 

— v. Prestou . 
Black v. Baxendalo 

— r. Homersliam . 

— r. Siddaway 

— v. Smith 

— v. The Ottoman Bnuk 
Blackburn, Er.pirtc 

— v. Mackey . 

- - v. Smith 

v, Warwick. 


100, 7S9 
. 619 

. 1037 
. 332 
. 1290 
. 71 

. 3150 
217, 276 
. 353 
. 723 
. 1203 
. 3039 
. 882 
. 1145 
. .661- 
. 1010 
. 1040 
. 1215 
. 660 
. 1215 
10, 124 
. 1184 
. 605 


PAGE 

Blackenbagcn v. Loud. As*. Co . 709 
Blackett v. Bates .... 1122 
— v. Hoy. Excli. Ass. Co. 203, 

690, 722 

Black fort i'. Kirkpatrick C .160 

Markham v. Doras . . . 770 

Black burst v. Cockcll . . .684 

Blaeklock v. Barnes . . . 606 

Blneklow v. Laws . . . 882 

Bbukinore r. 13riat. k Kx. By. Co. 344, 

352, 990, 1100, 1119 


Blackwell r. M‘Xaughton 3088 

— v. Nash . 1190 

Blades r. Arundale . 319 

— v. Free . 146 

Blagileu r. Brndbenr . 806 

Blaikio v. Steiubridgc . 491 

Blair v. Bromley . . 1258 

— r. Ormond . . 1254 

Blake’s Case . 1232 

Blake, Exjwrtr . . 813 

— r. Foster . . 859 

— r. Great Western By 664 

— MM. B. Co. . 686 

— v. Nicholson . 403, 420 

— r. Phinn . . 881, 896 

Blakeley, Er parts. . 821 

— Onf. Co., In rc . . 1270 

P.lakeY r. Hinsdale . . . 926 

Blmiehct v. Powell’s Llantwit Coal 

Co.505 

Bhmdy v. Herbert . . . 1066 

Blanfonl v. Morrison . . .1160 

Bliisoo r. Fletcher . . . 494 

Hinsdale v. Babcock . . .971 

Blaxton i». Heath. . . . 801 

Bleadcn r. Charles . . . 1037 

— r. Hancock . . . 404 

Bleakly r. Smith . . . . 175 

Blcukinsop v. Clayton . . . 949 

Blcnkirun r. Great Central Gas 

Consumers Co. . 254 

Blest v. Brown . 666, 007 

Blcwitt v. Hill . . 448 

Blight v. Togo . 491, 611 

Bliss v. Smith . . 395 

Blwsct t*. Daniel . . 802 

Blithe’s Case . . 841 

l Ui turnon v. Martin , 1142 

Blooines v. Bernstein . 1219 

Bloro v. Sutton . . 177 

Blpunt v. Pearman 1054 

Blower v. Gt. West. By. Co. 533, 

553 

Blowers v. Sturtcvant . 144 

Bluxaui v. Metrop. By. Co. . 808 

— v. Saunders . 932 

Bloxsomo v. Williams . 1163 

Bluck v. Capstick . 803 

— v. Gomnerz . 1237 

— v. Malaluo . 805 

Bluott v. Osborn . 974 

Blundell v. BretUrgh . 904 

Blunden v. Desert . 476 

Blyth v. Dennett . . 275 

— v . Carpenter . 854 

Boaler v. Mayor . 663, 1240 

Boardman v. Sill . . 428 

Boast, v. Firth . 456, 1197 






Bock v . Ganisacn . 

PAGB 

. 425 

Bothlingk r. Inglis 
Botlioinlcy r. Nuttall 

• 

I'AGB 
. 961 

Boddington v. Gastelli . 

. 1812 

• 

. 967 

Boden tv French . 

. 401 

Bottom! c*y*s Case . 

• 

. , . 96 

Bodeham u. Hoskins . 

. 371 

— r. Bovill 

• 

. 710 

— Purehas . 

1200. 1214 

— r. Fisher 

• 

. 785 

Bodger tv Arch • . • 

Boehm tv Bell 

. 130, 1203 

— tv Nnttali. 

. 1201 

. 677 

Bouillon r. Luptou 

a 

i 683 

— tv Campbell 

— v . Wood . 

. 650 

Boulter, In re 

• 

. 182 

; 903 

— tv Amott. 

• 

.. .950 

Bogg v. Pearse 

Bolch tv Smith . • 

. 112, 150 

4 — tv Peplow 

• 

.* 340 

. 444 

Boulton, Er jMiii* 

• 

. 647 

Bolckow v. Seymour . 
Bold v. Hutchinson 

. 202 

— tv Dobreo 

• 

. 151 

. 1127 

— r. Jones 

t 

. 472, 1268 
. 331 

— tv Rayner . 

. . 918 

— tv Reynolds 

• 

Bolingbroke v. KeiT 

Bolitho, Ex parte. 

. 129 

Bourne r. Higgles 

• 

. 380 

. 353 

— r. Fosbrooko 

• 

• 

. .431 

Holland, Ex mrtc 

Bolton tv Bishop of Carlisle 

. •. 844 

— tv Freetli . 

• 

82, 793, 828 

. 290 

— r. GatcliH'c 

• 

204, 501, 563 

— v . Gladstone 

. 086 

— tv Mason . 

• 

25, 20 

— tv Hillersdcn 

. 50 

— r. Seymour 
Bousficld v. Hodges 

• 

. 987 

—- tv Ivan. Ky. (Jo. 

. 900, 963 

• 

. 882 

— tv Lea 

. 39 

— Wilson 

• 

. 1040 

— r. London School Board . 876 

Bmiftfiuaker, Ex parte 

• 

. 150 

— tv Prentico 

. 142 

llowdoll r. Parsons 

941, 1189, 1191, 

— r. Richard 

— (Lord) <v Tomlin 

. 1199 
. 311 

Bowden tv Homo 

• 

1192 
. 1242 

Bolognosi’a Case . 

. 100 

— tv Yuugliun 

• 

. 680 

— v . Tomlin . 212, 241, 1088 

Bowen, Estxnie . 

• 

. 832 

Bonar tv Macdonald 

. 660 

— r. Ashley 

— r. Fox 

• 

. 1055 

Bond v . Gibson . 

. 960 

• 

. 1089 

— v. Mazo 

. 133 

— r. Hall . 

• 

. 448 

— v. Nnrso 

. 1050 J 

— r. Morris . 

• 

. 40 

— r. Nutt 

. 681, 707 

— tv Owen . 

• 

. 1210 

— v. Pittard . 

. . 74 

Bower r. Coo|>cr . 

• 

. 885 

— v. Roeling . 

— r. Simmons 

. 179. 210 ; 

Bowers r. Lovekin 

• 

. 1107 

. 134, »03 

— v. Nixon . 

• 

. 1114 

— r. Warden • 

. 778 

Bowes r. Foster . 

• 

. 208 

Bono tv Eckless . 1045, 

1171, 1172 

— r. Slinnd . 

• 

203, 204, 980 

Bonclli’s Tel. Co., In re 

. 97 

Bowker r. Burdekiu 

• 

22, 80 

Bonfidd v. Hassall 

. 834 

Bowl by tv Bell 

• 

. 105, 405 

Bonion’s Case 

. 357 

Bowles r. Orr 

t 

. . 1033 

Bonita (The) 

. 58 

— tv Round . 

• 

. £89, 914 

Bonnewell v. Jenkins . 

. 15 

— r. Waller 

m 

. • 888 

Bononii iv Backhouse . 

. 1258 

Bowman r. Nash . 

• 

. 1337 

Bonser tv Cox 

. . 659 

— r. Nieoll 

• 

. 1059 

Bonzi tv Stewart . 

. 41 

Bowring r. Shcjriicrd 


. 1011 

Boone tv Eyre 

. 1190 

Box r. Day . 

• 

. 835 

Boorman v. Brown 

, 461, 1119 

Boyce tv Green . 

• 

. 866 

— tv Nasli . 

. 951, 1311 

Boydr. Bspoks . 

0 

. 668, 1308 

Booth v. Cair 

. 720 

— r. Dubois . 

• 

553, 083, 094 

— v. Mncfarlone 

. 278 

— tv Kmmcnson 

a 

. 368, 369 

— v . Turle . . 

. 178 

— r. Hind 

• 

. 1235 

— v. Earl of Warrington . 834 

— r. Lott 

• 

. 945 

Boothby tv Sowdcn 

. 14 

— tv Sili kin . 

• 

. 936 

Bonuton o. Green 

. 285 

— tv Sliorrock. 

• 

. 252 

Bormnann tv Tookc 

. 489 

Boy dell tv Drummond 


. 170, 1260 

Bomdaile tv Brunton . 

. 1105 

Boyer r. Black well 

• 

. 869 

Borvctt v . Gomesorra . 

. 871 

Boyfield v. Brown 

4 

. 727 

Borriea r. Imperial Ottoman 

Bank . 41 

Boyle r. Brandon. 

• 

. 3099 

— v. Hutchinson . 

580, 953 

Boy tor tv Dodswortli • 

0 

. 1042 

Borrowman v. Kossel . • 

' • *. 978 

Boyman r. Gutch 

4 

• 

. 678 

— tv Drayton . 

— r. Freo 

. 945 

Boys v. Ancell 

• 

. 1118 

. 1188 

— v. Pink , 

• 

. 549 

Bos tv Hallam 

. 416 

Brace tv Duchess of Murlborough . 613 

— tv Holsham . 

‘ . 080 

— v. Wehucrt. 


. 1123 

Bosauquet r. Wray 

Boson v. Sandford 

798, 1212 

Broecgirdlo tv Henld 


.* 171 

. 480 

Braeewell tv Williams 


. 5, 11 

Bostock v. Hume. 

. 857 

Brurcy tv Carter . 


. 407, 409 

— tv Jardine . 461 

917, 1044 

Biaekenburg tv Pell 


. 408 










Brndburnc r. Botfichl . 
Bradbury i». Morgan . 

— r. Foley 
Bradford r. .Syinondson 
Bradluugh c. Do Bin . 
Bradley i\ Copley 

— (> regory 

— v. Holds worth 


35, 

60c, 


pack 
1304 
1243 
. ’280 
. 079 

197, 1091 
. 020 
. 1*230 
103, 1009 


— r. J unics 

1 *204, 

1265 

— v. Wat ei house . 

. 535, 651 

Uradly r. Heath . 

• • 

131 

Bradshaw t\ Beard 

. 141, 

1030 

— t». Bradshaw . 

1030, 

1043 

— r. Lone. & York. By. Co. 

1291 

Brady r. (tastier 

199, 

1J 00 

— r. Toil 


988 

Bragg r. Anderson 


7in 

Bruithwuite o. Cooksey. 


311 

— r. (Innliner 


76*2 

— ?*. Skolield . 


Dm 

Bromley r. Chesterton . 

29 

1109 

Brampton r. Beddncs . 

• • 

1154 

Brnnistnn r. Boltins 

• • 

1199 

Bramwoll r. Kglnigton . 

• • 

313 

— r. Licy 

• • 

217 

Bland r. Boulcott 

• • 

37 

Bnnidno r. Barnett 

• • 

370 

Brandon r. Brandon 

• • 

31-2 

— v. Curling . 151, 690, 

097 

— r. Hubbard . 


71 

— r. Nesbitt 


151 

—- r, Pate . 


1311 

— r. Scott . 

1 301, 

432 

Brandt r. Bowl by 


935 

r. Jlcutig . 


1209 

— r. Lawrence 


9 IS 

Bran ley v. S. Bust. By. Co. 

19S, 

52 

Bmrstou (Tin*) . 


3X0 

Brantoin v. CSriffitha 


103 

Brush lord r. Buckingham 


133 

Brass r. Maitland 


42*1 

Bmssington r. Ault . 


130 

Brmuisteiu r. Accidental 

Death 



PAGE 

Bridge v. Wuin . . 988, 953, 1002 
Bridges r. limiter . . . 688 

— v. Loud, k N. West Ry. 

— v. Potts . 

Bridgman p. (Jill 
Brierly r. Crimps . 

— r. Kendall 

Briggs, Es . 

— r. Jones . 

— v. Sowry . 

— v. Wilkinson 

— r. Wilson . 


Bright v. lint ton . 
Brightens, E* y >urlc 
Blighty r. Norton 
Brigstocke r. Smith 
Dr? .id r. Dale 
— r. lliiinsliiro 
Briugloc Moirice 
BrisUmc r. Danes 


531 

* 256, 269 
f 371 
. 799 
. 626 
. 813 
. 612 
. 307 
. 58 

. 1205 
. 831 
. 617 
. 1188 
. 1200 
524, 625 
. 28 
. 351 
1039, 1041 


Unstol (Corporation of) r. Westeott 223 

— (Di'ii n, Ac., ol) v. Jones . 190 

— (Karl of) r. Wilbinoio . 1203 

-- k Ex. Uy. Co. c. Collins 684, 

581 

Bristow r. Kastman . . 

— r. Sci|Ucvillo . 

— r. Towei s 
Br 1st owe r. Whitmore . 

Britain r. Bossitcr 
British American Telegraph Co. r. 

Colson. 

British Cohimhin Saw Mill Co. i\ 

Nettlcship . . 492, 583, 580 

British Empire Ship Co. **. Somers 1030 
British Linen Co. r. Drummond . 1207 
British Mutual Investment Co. v. 

Smart.1292 

British I’rov., «Ce., In rr . 97, 818 

British Seamless Paper Box Co., Jn 

rr .815 

British Waggon Co. r. J^a . . 404 


. 1211 
. 1060 
. 151 
51, 478 
. 160 


13 


Insniuiicc Co. 

• * 

1141 

Britten r. Hughes 

. 1147 

Bray v. May no 

• • 

349 

Britton v. Bathurst 

. 1296 

Bruys!unv r. Eaton 

. 1 ‘25 

, 1*26 

Britton r. (!. W. Cotton Co.. 

412, 444 

Braythwaytc r. Hitchcock 

. *217, 

lOGO 

Broad r. Jollyfo . 

. 2152 

Brazier r. Polytechnic hist. 

• • 

1029 

Brondhcnt r. I<ed\tnrd . 

301, 432 

Brecknock Co. r. l*ritchard 

• t 

239 

Broadwater r. Bolt 

. 417 

Hrec r. Hulheeh 

. 908, 

1257 

Broad wood r. Cranara . 

. 299 

Bremner r. Williams . 

• • 

520 

Bruckelhauk v. Kllgiue . 

. 47 

Brentwood Brick Co., In R‘ 

• • 

913 

— Ej- jmrtc . 

. 123 

Brereton p. Chapman 

• 

512 

Brock leimrst v. Jdiwc . 

. 322 

Broshnicr r. Brown 

1*224, 

1216 

Brodie v. llowanl 

. 59 

Brett r. Close 


1142 

Brogder v. Met. By. Co. 

15, 16, 18 

— v. dowser 


891 

Broinago r. Lloyd 

755, 774 


- w 

1294, 

1300 

Bromley v. Holden 

• • 

. 324 

— r. East India k l/mdon Shiiv 


Brook, Ex part6 . 

• • 

. 1318 

ping Co. 

• • 

1130 

Brooke r. Pickwick 

• • 

534, 537 

Hrettel r. Williams 

• • 

674 

Brooke (I/ord) r. Bounthwaito 

. 889 

Brewster r. K itch id 1 

• • 

1198 

Brookcr v. Scott . 

• • 

. .125 

— v. Kitchin 

• • 

1285 

— r. Wood . 

• • 

. 1168 

Brice c. Biiunister 

• • 

1271 

Brookman’s Trust, In 

rc 

. 1197 

-• r. Herrington 

• • 

149 

Brooks t*. Rockett 

• • 

. 1049 

— r. Carre 

• * 

186 

— v. Drysdale 

• • 

. 188 

- r. Wilson . 

• • 

131 

— r. Elkins . 

• * 

. 1087 

Briddon r. (It. North. By. 

Co. . 

529 

— r. Haigh . 

• • 

. 661 

Bridge Cage . 

• « 

4 

— r. M‘Donnell 

• • 

. 727 


767 








Broom v. Batchelor 

PA UK 

. 651 

Bruce, Ex partn . 

PA OK 
. ..617 

— r. Davis . 

. 405 

— r. Hunter . 

. 1102 

BroomfioM v. Southern Ins. Co. . 641 

— r. Jones 

. 724 

BrooniheadfJfc . 
Brotherhood fn rc 

. 421 

Bnicrc r. Wharton 

. 008 

. 97, 818 

Brunswick (Duke of) v. Crow J . 1166 

Brothersmi v, Barber . 

. 717 

— r. 

King of 

Brough v. Humfrey 

. 442 

Hanover 

. 152 

— v. Whitmore . 

. 205, 680 

Brunt r. Midland By. Co. 

. 537, 549 

Broughton r. Broughton 

. 388 

Bnmtou, Ah- part* 

. 1270 

— v. llntt 

. 1182 

Bryan r. Clay 

. 1297 

Brounckcr v. Scott 

. 513 

— r. Horseman 

. 1*260 

Brown v. Accrington Cotton Co. . 443 

— r. Ijfwis . 

. 1157 

— v. Ackroycl 

. 143 

— r. Wetherhead . 

. 214 

— v. Andrew . 

. 108 

Bryans r. Nix 

. 28, 984 

— v. Arundel 

. 319 

Bryant r. Busk . 

. 8S4 

— v. Bonks . 

. 456 

— r. Flight . 

. 388 

— v. Bristol k Rx. Kv. Co. . HOI 

Brydges c. Kilbunn* 

. 256 

— v. Rurtinshaw . 

. 273 

Brvdoii r. Stuart 

. 444 

— v. Byers . 

. 103 

Bryne i\ Leon Van Tien Hoveu . 16 

— v. Byrne . 

. 201. 1136 

Biyson r. Whitehead . 

. 1122 

— r. Carsniiw 

. 096, 098 

Bubb r. VeJ vert on 

. 1157 

— v. (’ole 

. 608 

Buchan's Case 

. 811 

— v. Crump . 

3 

Bucliniittu r. Findlay . 

. 423 

— t\ Davis 

775 

— r. Bucker . 

. 1032 

— v. Dawson . 

279 

Buck r. Hurst 

. 1048 

— r.l)e Wintou 

774 

— v. Lee . 

. 1312 

— r. Diiiicnii 

1162 

— r. Lodge 

. 907 

— v. Kdginglon 

976 

— r. Bobson . 

. 1028 

— r. Klkinglon 

981 

Buck land r. Butterfield 

. 217, 218 

v. Glynn . 

. 311 

— f. Joluison . 

. 1210 

r. Coition . 

. 81 

— r. 1'apillon . 

. 193 

v. Hare 

. 934 

Buckle r. Knoop . 

. 505 

r. Jfamidcn 

. 776 

— r. Mitchell 

* . 844 

r. Hodgson 

578, 935, 1036 

Buckler v. Moor . 

1*254 

v. Jodiell . 

. 149 

Buckley, Ex jurtc 

39, G6, 785 

r. Johnson. 

. 512 

— r. Ifctrlier 

. 803 

v. Keinjilon 

. 1214 

— v. Collier 

. 132 

r. Kennedy 

. 389 

— r. Jack M>ii 

. 751 

v, Kidger . 

. 7hf» 

— r. Pick 

. 1*294 

v. Langley 

199, 200 

Buck man /*. J^uvi. 

. 588 

r. Dee 

. 670 

Biickniaster r. Bussell . 

. 2*261 

v. Dockhnit 


Buck worth r. Simpson . 

. 276, 290 

r. Loudon (Mayor of) . 111*8 

limlil, Hr jttrtc . 

. 817 

r. M. S. k L. By. 

(*o. . 599 

— t*. Fn manner 

. 987 

v. Mclrop. Count. 

Life Asm. 

— r. Marshall 

. 232 

Co. . 323, 

596, 597, 638 , 

Building, Ex /m nic 

. 812 

— r. Alul lei 

952 1 

Bute r. Turner 

. 734 

— r. North . 

509 

Buknull v. Mi not . 

. 1034 

— v. Overblow 

1141 

Bulkulcy r. Butler 

. 757 

— v. Pendlebmy . 

1*285 

Bull v. Price 

. 470 

— «. Powell Coal Co. 

492 

— t. O'Sullivan 

. 777, 1094 

— r. Price 

750 

— v. Bobiuson . 

. 944 

— v. lbiiudlo . 

905 

— v. Sibbs 

. *235 

— v. Boy. Ins. Soc. 

*229. 1188 

Bnllen r. Sharp . 

. 76 

— v. Solwyn . 

. 1302 

Buller v. Fisher . 

. 49* 

— v. Sewell . 

. 608 

— r. llairison 

28, 71 

— v. Shevill . 

. 318 

Bullock v. Dodds. 

. 1303 

— v. Stapyleton 

. 516 

— v. Dommit 

. 239 

— v. Storey . 

. 600 

Bullpin r. Clarke. 

. 140 

— v. Symonds 

* . 450 

Bunn v. (iuy 

. 6, 1153 

— v. Symons 

. 437 

Buuncy v. Poyntz 

. 950 

— r. Tanner . 

503, 639 

Bunny v. Houkiuwm . 

. 912 

— v. Tapscott 

799, 800 

Borbridge v. Maimers . 

. 754 

— v. Taylour . 

. 711 

— v. Monis 

. 109 

— f. Vaw 80 ii . 

. 1061 

Burchdl r. Clark 

. 201 

— v. Wilkinson 

. 501 

Burchfield v. Moure 

. 780, 782 

Brownell v. Bonney 

. 769 

Burden v. Halton 

. 1*203 

Browning v. Morris 

. 1046 

Burdett r. Withers 

. 291 

— v. Stallanl . 

169, 1227 

Burdick v. Garrick 

. 460, 1267 







Bulges v. Wickham 

TAOH 

204; 344, 682 

Butler v. Basing . 

• 

l*AOE 

. 588 

Burgess v. Boanniont' . 

. 448 

— v. C unison 

. 

. 140 

— v. Bissett 

. . . 1298 

— v. Knight. 

61, 408, 410 

— v. Clements 

. 301, 303 

— v. Heune . 

( 

. 536 

— v. Eve 

. 654, 660 

— r. Wildman 

. 695 

Burgh v. Lcgge . 
Burgliart v. Angerstrin 

. 770 

— v. Woolcott 


. 668 

. 125 

Butt’s Case , 


. 1290 

— r. Hall . 

. 125 

Butt v. Gt West. By. Co. 


. 551 

Burke v. Bryant . 

. 361 

Buttemere v. Hayes 


. 161 

— v. S. East. By. Co. 358, 544, 546 

Butterfield r. Marler . 


. 458 

Hurkinsliaw v. NicolU . 

. 815 

Butterworth r. Brown low 


534, 565 
. 392 

Burkittv. Blanchard . 

. 1263 

Button r. Thompson . 


Burland t>. Kingston-upon-Hnll 

Butts o. Swan 


. 1094 

Local Board 

153, 156 

Buxton v. Bauglinn 

360, 424, 432 

Burlinor v. Boyle . 

. 1246 

— r. Jom-s . 

• 

. 764 k 

Burling v. Bead . 

. 279 

— r. N.-Knsl. Bv. Co. . 

523, 564, 

Burlinson’s Cuse . 

Burls v. Smith . . 

. 820 
106 , no 

— v . Lister . 

• 

581 
954, 1121 

Durmcstcri;. Barrou 

. 768 

— r. Bust . 

• 

. 174 

— v. Hogurth . 

. 753 

Bvgg’s nine . 

• 

. 819 

— v. K orris 

. 103 

Byrne r. Schiller . 

t 

. 504 

Bum v. Boulton . 

1263, 1264 

— v. Fitzliugh 

• 

. 35 

— v. Brown 

423 

— i*. Van Tien Hoven 

• 

. 16 

— v. Carvalho . 

1231 

By mm v. Thompson 

• 

. 1059 

— v. Miller 

391, 1031 

Bvkoii r. Whitehead 

• 

. 1152 

— v. Morris 

79U 

By water v. Biehurdaon . 

• 

. 870 

Bumaml v. Rhodoonmicbi 
Burnaixl v. Huggis 

Burnby v. Bollctt 

. 676 
. 122 
. 978 

Caiiai.lkko r. llcnty . 

• 

888 

Burne v . Bichardson . 

. 306 

( uddie r. Skidmore 

• 

1007 

Bunioll r. Browno 

8S2, 889 

Cadeval (Duke dc) r. Collins 

1039 

— v. Martin 

. 610 

Cudman r. Horner 

• 

903 

— v. Minot . 

. 800 

— f. Lublmek 

• 

1215 

Burnes v. Pennell 

94, 105 

Cad moix- t. Nelson 


1248 

Burnett v. Boueh . 

471 

Cadog Kemiett 


845 

— v. Kensington . 

722 

(‘•age c. Actou 

• 

. 850 

— t>. Lynch 

1028, 1277 

Cali ill r. Dawson . 

• 

. 403 

Burns v. Cork & Bandon 

By. Co. 520, 

— r. Lond. A. N.-Wcst. Bv. 

Co. 528, 

Bumsido r. Dayroll 

530 

107, 109.831 

CnilitFr. Danvers 


545, 540 
, 419 

Bumyeat v. Hutcliinson 

. 1161 

Caine v. Coulton 120] 

I, 1205, 1217 

Burrell v. Jones . 

. 31 

— /*. lloi'slall 


471, 987 

Burrell v. Smith . „ . 

. 610 

Cairns r. Bobilis 


410, 561 

Burrott v. Booty . 

. 145 

Calabar, Tlio 


. 601 

Burrougli t\ Moss. 

. 133, 759 

Calcutta Steam Nav. Co. 

• 

• 

Do * 

— v. Skinner 

. 363, 1043 

Maltos 


934, 950 

Burroughs v. Oakley . 
Burrow's Cose 

. 881 

Caldecott r. Smythies . 


270, 285 

. 1104 

Cahler r. Dobbcll. 

• 

. 40 

Burrow v, Scammell . 

. 887, 901 

Caldieott r. Griffiths . . 


. 829 

Burrows r. The Murcli Gas Co. . 1106 

Caldwell v. Ball . 

• 

. 905 


Burton v. Palmer . 

— v. Pinkerton 
• — v. lieevel . 
Bushy v. Beuvau . 
Bush v. Beavan . 

— v. Calis 

— v . Martin 
Bushel v. Wheeler 
Busk t*. Davis 

— v. Fcaron . 


Ill 


— v. Boyai Kxch. Ass. Co. 095, 735 


Bnayard r. CnpeJ . 

Butcher v. Butcher 

— v. Loud. & S. West Ity. 

Co. 

— r. Ktaplcy 

— v. Steuart 


. 455 
. 529, 1104 
. 210, 1074 
154,150,157 
. . 157 

. 1281 
154, 156, 1261 
921,924 
. 929, 957 

. 044 


Ky- 


315 

343 


547, 


563 

871 

168 


Bute (Marquis of) v. Thompson 228, 


Caledonian and Dumb. 

Hclensburg Mag. 

Callaud r. Lloyd . 

Cnllauder r. Howard 
— v. Delrieks 
Calliashor r. Bischolfslieim 
Cullo r. Brum-kor. 

Callow r. Lawrence 
Cnlonel r. Briggs . 

Caltou r. Bragg . 

Calvorley r. Williams 
Calvert v. Baker .. 

— t>. Gordon 
Calvin’s Case 
Calys’s Case 
Camac v. Warrinev 
Camberwell Building Society 
Holloway . 


Co. v. 

. 101 
. 44 

. 1204 
. 464 
. 11 
. 449 
. 753 
939, 955 
. 1102 
. 980 
. 780 

. m 

. 150 
299, 300, 305 
965, 977 


878 










I’AGB 

Cambridge v. Anderton . .712 

— (Mayor of) v. Dennis . 653 
Camden (Marquis of) v. Batterbury ; 395 


Camidga v. Ajlcnby 
Caimnell v. Swell 
Campurini v. Woodbum 


764 
58, 196, 713' 
390, 470, 
473, 1243 
1178, 1179 
. 759 
1224, 1246 
. 698 


. 1191 
. 1273 
.. 934 

. 769 
. 294 
503, 506 
. 842 
. 1211 
. 1180 
878, 895 
. Ill 
886, 980, 1174 
. 1280 
. 1037 
. 263 
492, 494 
. 421 


Campbell r. Fleming . • 

— r. French. 

— r. lm Thurm 

— v. Junes 

— v. Jones 

— v. Lewis 

— v. Mersey Docks 

— v. Webster . 

— v. Wenlock (Lord) 

Campion v. Colvin 

— v. Cotton 
Can v. Bead 
Conor. Allen (Lord) 

— v. Baldwiu . 

— r. Chapman . 

Dunham v. Barry . 

— v. Bust . 

Connan v. Bryce . 

— v. Hartley 

— v. Meaburn 
Cannco v. Spuuton 
Canning (Lord) v. Roper 
Cannock v. Jones . 

Conot v. Hughes . 

Cu|m»L v. Thornton 
Cape's executors, rr, parte 
Cupp v. Lancaster 

— c. Tophani . 

Capper, erj/aiie . 

— r. Wallace 

a »er*s Case 
v. Ho]>c 

Cardwell v. Lucas 
— v. JMurtiu 
Carey r. Barrett . 

— v. Goodingo 
Carcw, e? parte . 

— v. Cooper . 

— v. Duckworth . 

Carcw’s estate, In re 
Cariss v. Tattersall 
Carleton v. Kajl of Dorset 
Gallon v. Kenenly 
Carmarthen (Mayor of) r. Ja 
Carmichael, ex parte . 

Cannier v. Mercer 
Carnegie v. Waugh 
Carnes v. Nisbctt. . 255, 1152, 1153 

Carpenter v. Blmidford . #t . 897 

— v. Duller , . . 206 


wis 


372 

781 

841 

774 

89 

831 

235 

24 


— v. Creswcll 

— v. Dunsmorc 

— v. Parker 


Carpuo v. Lond. & Brighton Ry. 


A* 


Co. 

Carr v. Aeramann 
—% v. Allutt 

Hinchcliff. 

- 1 - v. Jackson . 

—• v. Lone. & Yorks. Ry. (Jo. 

526, 542 

— r. Lond, k N.-Wcst. Bv. 


1191 
1289 
229, 600 


522, 577 
037, «3S 
. 637 
. 41 

69 




. 1070 
. 239 
. 799 
. 1207 
. 820 
. 1192 
. 1033 
. 831 
483, 513 
. 126 
. 1145 
. 2*26 
. 1059 
. 1146 
. 1302 
. 124G 
. 1149 
. 770 


Carr v, Montefiore. 

•— v. Smith . * 
Carriek, ex parte • 
Carrier Dove (The)* 
Carrington v. Boots 
Carrol u. Blenoow * . 

Camitlicn* v . Payne .. 

— 9, West 
Carstairs v. Taylor 
Carter r. Boehm . 

— t:. Curter 
— Crick . 

— c. Cummins 

— r. Dean of Kly . 
—r t\ Flower . 

— r. James . 

— t*. Bing 

— v. Toussoint 

— r. Wake . 

— t*. Wludley 

i — v. Williams 

— r. Wormald 
Cartwright c. Cartwright 

— v. Jfateley . 

— r. rilkney . 
Carvalho v. Bum . 
Cusbornu v. Barsham . 

— r. Searfc 
ComIuII r. Wright 
Cosmajorr. Strode 
Cass r. Budelo 
CiiKsores v. Bell . 
Cassnn r. Roberta. 
Coxtellain v. Thorn]won 

— v. Preston . 
Castellan r. Hobson 
Castle r. Sworder 

— r. Wilkinson 

— t*. Williamson . 
Castleman f. Hicks i 
Castling r. Auliert 
Castriquc r. Brmabo . 

— i». Buttigieg . 

— v. lmric 
Caswell r. Come . 


•*• 




TASK 
182, 701 
•: 8oo 

, 831 
. ''38? 
*.• J63 
’ . 146^ 
. 9S0. 
; 759, 775. 

. 297 
* 087, 688 
. * 843 
., 982 
✓ , 228 
. * .893 

765, 767, 771 
. 124*2 


. 1191 
. 921 
. 626 
83, 85 
. 1275 
. 1233 
.• . 857 

. 468 
. 1285 
. 1812 
. 1189 
. 601 
. 303 
. 887 
. 873 
. 151 
. 896 
. 424 
. 737 
. 1014 
921, 922, 941 
. 902 
. 902 

. 329 
. 169 

. 768 
. 755, 762 

. 1033 
. 1003 
. 442 


579 


— v. Worth. 

Catehpolo r. Amborg., Xott. k 
Bast., kc. . . . 833, 1017 

Caterhnm By. Co., lie. . 

Catherine. (The) . 

Cathenvood t. Caslon . 

— v. Chabmul 
Catley r. Wintringham 
Catlin v. King 
Cato v. Irving 

Colon v. Caton . 170, 175. 840, 871 

Cutor r. Gt. West. Ins. Co. of New 


648 
849 
1301 
502 
173 
503, 640 


York 

Catt v. Howard . 

— v. Tourle 
Catterall t».. llindle 
Cattle v. Gamblo 
Cnttley v. Arnold 
Cotton v. Simpson 
Caudell v. Shaw . 
Caunt v. Thompson 
Cavunngh v. Such 
Cavo r. Coleman . 

— v. Hastings . 


. 694 
. 1069 
1129, 1154, 1274 
. 1208 
1066, 1074, 1085 
. 234 
. 6G0 
. 141 
. 707 
. 552 
. 983 
. 173 






Cawley r. Furncll 

• 

PAGE 
. 1261 

Caw thorn y. Cordrey . 

• 

. 171 

Cawthron v. Trick ett . 

t 

. 613 

Cazenovo v. Drit. Kip . 

• 

741, 745 

Chadwick r. Clarke 

• 

. 1089 

— c. Sills . 

• 

. 1086 

Chftllis r. Osborne 

• 

. 611 

Chalmers, Ej\ jmr/i' 

• 

956, 9C4 

Clinloner v. llolckow 

• 

. 232 

Cliamberluin v. Ia-u 

• 

. 903 

— r. Naoier . 

• 

. 195 

— r. Williamson 

• 

. 1243 

Chiunborlyn r. Delnrive 

• 

. 1204 

Chamber* v. Crubho 

• 

. Ml 

— v. Donaldson 

• 

. 858 

— r. Uiiftitlis . 

• 

809, 887 

— y. IFowclI 

• 

. 803 

— r. Maiich. k Milfd. 

lly. 

Co. . 

• 

825, 1147 

— v. Miller 

• 

. 373 

ChiunbrcH r. Jones 

• 

. 115 

Chnmpornown v. Scott 

• 

. 177 

Champion r. Plnmmer. 

• 

. 173 

r. lligby ! 

• 

. 11811 

Chaudolnr v. Lopus 

• 

. 980 

Chandler v. Doiiltoii 

• 

326, 343 

— r. Grieves 

• 

4 19, 150 


I 




I 


I 


108], 


Chunter r. Dickinson 
-• v. Hopkins 
— v. J ollllSoli 
C’linj»el r. Hii-kcs . 

Cliaples r. Drunk wick DuiUling 
Society 

Chaplin i\ Ohirki 
— v. Jj*vy 


r. Pogery 


411, 


90S 


47!», 


Chapman r. Allen 

— v. Deckington 

— r. Dluck 

— V. l»r:nliny 

— r. t'ftllis 

— t». Chapman . 

— y. Fraser 

— r. G. West. 11 y. 

— r. Gwytlier . 

— r. Milvuiu 

— r. Morton 

v. Shepherd . 

— r. Spoiler 

— r. Van Toll 

— v. Walton 
Chapman k Darker^' • 

Cl i ftp pel's Case 
Chuppcl v. Comfort 

— v. Poles . 

Chappie v. Cooper 
Chard v. Fox 
Charles v, Dlackwcll 

— v. Marsden 
Clmrlotto (The) . 

Chnrnlcy v. Grundy 
Chartered Merc. Ilk. of India v. 

Dickson 

Charters v. Dayntun 
tliuse r. Westruoro 
ChiiHemore v. Turner 


1U84 
977 
10(11 
39 8 


l 


08, 


m- 


l.T, 


821 
880 
700 
948 
422 
055 
210 
842 
172 
617 
729 
562 
988 
102 
950 
1010 
1000 
407 
468 
1020 
822 
514 


1014, 
125, 126, 


1045 

1030 

767 

373 

759 

387 

782 


Chustcauncnf r. Ciipcyron 
Clin tor i*. Dekett 


ni 


^ i 


775 

125 

403 

1261 

638 

1171 


PACE 

Chatterton r. Wetney . . . 624 

Cluittock v. Shawe . . .741 

CJiaVHssc, Etyaiie . , C86, 1156 

Chawner v. Cummins . r . . 1168 

Cheulcv. Kemvood 6, Ai, 1010, 1121 
Checchi r. Cowell . . 860, 1306 

Chcesehorough, In re . . . 1215 

Chccsemaii v. Kxall 425, 430, 481, 587, 

589, 628 

Chcetham r. Ward CG5, 1222, 1223 
(Tieimucnt r. Thornton . * .1216 
Clierclcy v. Fuller . . . 206 

Clicuy r. Homing . . 20, 172 

— v. lank of Australasia 68, 7o 

Cheslyn r. Dalhy .... 1^60 
ChoMuaii /-. Nainby . . . 1162 

Chester (Bishop of) r. Freeland . 1169 
Chester r. Holyhead Jly. Co. . 576 
CTiestoilicId i*. Dolton . . . 239 

r. Jansen . . 1110 

(hestei field k Midland Silkstono 

Coll. Co. y. Dawkins . . 29 

Clicstcnium r. Lamb . . . 1002 

— /•. Mann . . .1123 

Chcsworth r. Hunt . . . 614 

CIicyuI /*. Nichols . . . 622 

Chew v. Holioyd .... 283 

Cliiddl r. Galsworthy . . . 637 

Chid Icy, hi if . . . 1320 

Child r. CJiamlierlain . . . 333 

• t\ Douglas . . . .1130 

Childs r. MoniiiH . . . 131, 785 

Chilton r. Carrington . . . 429 

— v. Li»ud. k Croy. lly. Co. . 567 

China Steamship Co., in rr . . 1270 

Chincry r. Viall . . 937, 939, 952 

Chinuery r. Kvans . 1249, 1266 

Chiminck's Case . .816 

Cliinnock p. Fly . . 15, 901 

— v. ►Sainshuiy . 460, 1126 

Chippendale, Es jHtii'c . . 618 

— 1*. Thomlinson . 1316 

— r. Thurston . 1188 

C'hismnu n. Count . .1048 

Chi tty r. Selwyn . .700 

Clmlniclcy Dnrlcy . . 1093 

Chope r. lh-ynolds . 677, 705 

Chorlcy r. Dolcott . .414 

Chow mi r. BayJis . 1041, 1271 

Christie r. 1 lordly . * . 190 

— r. Dorilly . . 172 

— r. Griggs . . 620 

— v. Lewis . . . 483 

Christopher* r. White . . 387 

Christy r. Dow . . 505, 508 

— r. Tfcncrcil . . 235 

Chubb y. Stretch . . . 1308 

Chureli r. imperial Gas Co. . 93 

Churchward v. Ford . . 234 

— v. Keg. . . 1026 

Churehwardcns of Deptford v. 

KkctchUsy . . .116 

Churton v. Douglas . .1165 

Citizen’s Dank of Louminim v. 

First National Dank of Now 

Orleans . . . .207 

City Dank, kx jmilc . . 376, 1270 

City Discount Co. r. MncLean . 1214 
City Investment Co., In rc . . 809 






Clack v. Carl on . _ . 
Clanricardo v. Henning 
Clapham v. Langton 

— v. M<*le 

— v. Shnlito 
Clarancc v. Marshall 
Clare i\ Lamb 

— v. Maynard 
Cluridge r. Dalton 

— v. Mackenzie 
Olaiingbould v. Curtis 
Clark v. ltlythinp (Hundred 

— v. Oaskartli 

— t>. Gilbert 

— r. Glasgow Ass. Co. 

— r. Hooer 

— r. Johnson 

— r. Leach 

— r. Upton 
Clarke, Ale pirtc 

— r. Cuckf. Un. 

— r. Dickson 

— r. Earnsluiw 

— v. Fuller . 

*\ Holmes 
r. Hooper 

— r. Houglinm 130, 
r. HuU-hins 
r. Mol this . 

• - r. Noel 

— r. Palmer 

— - r. Perrivul 

r. Roche . 

• v. Roysloiie 

r. Sharp . 

— r. Slice 

• - v. Spence . 

— r. Tipping 

— r. Wutxon 

— - 7-. WcstroiK* 

— - t\ Willott. 


Clarksou v. Musgmvc 
Clavering’s Case . 

Clay r. Crofts 

— - r. Harrison . 

— - r. Ray . 

— v. Soutlinn . 

— r. Willnn . 

— r. "Willis 

— r. Yates 
Clin gate r. Bachelor 
Clayton’s case 
Clayton v. Adam 

— v. Blakey 

— v. Burtenshnw 

— v. Gregson 

— v. Hunt . 

v. Nugent (Lord) 

Cleary v. M’Andrew 
Clcavo v. Jones . 

Clegg v. Rowland. 
Cicinent t». Gunhouxc 
Clements v. Todd 
— i». Williams 

— Wella 
Clerk v. Buckatock 

— v. Gilbert . 

— v. Laurie . 

--- r. Wright . 


. 388 
. 1179 
. 682 
. 188 
981, 986 
. 104U 
. 908 
. 1003 
. 770 
. 213 
. 954 
of) 734, 738 
. 317 
. 1025 
. 1198 
. 1266 
. 72 

. 802 
. 1147 
451, 831 
. 92 

90S, 1179 
418, 419 
. 174 
. 440 

. 1262 
1262 
54.8 


287 


1060, 


1015, 

jol. 


•293, 


1130, 


Clermont r. Tnsbnrgh 
. Cl it lord r. I.aton 
j — r. Parker 

— r. Watts . 

('lift v. Sehwabo . 
Climio r. Wood . 
Clinan r. Cooke . 
C)i{*ham r. Vertue 
Clive r. Beaumont 
Cloile r. Bay ley . 
Close r. Phipps . 
Closmadeuc r. Cnrrell 
Clossiiian r. Lncosto 
Clough r. Lambert 

— r. LomL & N. W 


1179 
1209 
612 
773 
1094 
203 
768 
1016 
930 
. 461 
395, 412 
1393 
878 
. 447 
. 1005 
. 1087 
. 967 
10J3, 3146 
61, 75 
. 534 
3 

381, 1164 
. 1151 
1*211, 1214 
. 339 
. 219 
. 1080 
* . 205 

. 537 
. 183, 184 

478, 503, 504 
1262, 1264 
1295 
21 
830 
324 
1275 
39 
428 
460 
872 


Clow v. Brogdon . 

Clou cs r. i ‘lowcs . 

— v. Higginson 

— r. Hughes 

« lnl»l) r. Hutson . 

lull’r. Mooro .... 4 

Clugasv. JViniliina . . .1162 

Clugg r. Penalunn . . . 1162 

Chill's Case.281 

Chum, /.i ir, . . . . 1224 

Context*. 11 ail ton . . . 960 

Couth r. Chaplain . . .578 

- r. Wilson . . . .125 

Col.b r. Beeke . . 1047, 1230 

— r. Stokes .... 205 

Cobban r. Downe . . .417 

Colds;tt r. Wheeler . . .111 

Colsle.ii r. Kendrick . . . 1044 

Cm-limn r. Kctbcrg . . .612 

Cork r. Cross .... 1303 
- r. llonyclmrch . . . 1232 

— r. Richards .... 835 
-- r. Taylor .... 607 
Coekbuiu, . . .818 

— r. Kdwards . . . 605 

Cocker r. Be vis .... 609 

Cocker’s Case .... 807 
Coekcrcll r. Aucomple . . .110 

Cockry r. Atkinsou . . .711 

Coekiiig v. Ward . . 160, 264, 1049 

Cockle v. Loud. A S. East. Ry. . 631 
Cockney’s Case . . . .810 

Cock nine v. Fisher . . 685 

— r. Green . . 1228 

— r. Willis ... 9 

Cockrill v. Spake . . . 1261 

Coekroft r. Black. . . . 3297 

Cocks r. Mastemian . 1044, 1184 

— r. Nash . . . .1223 

Cockshottu. Bennett . . .1346 

Cockson v. Cock .... 1280 
Coe r. Clay . . . 221, 973, 1027 

— v. Dulfiold .... 172 
Coriefi r. Brian .... 800 
Cogent v. Gibson . . 1007, 1122 

Coggs r. Bernard, 348, 350. 356, 358, 377, 
379, 380, 433, 532, 635, 1119 
Coghil r. Frcclove . . . 1294 


373, 


. 903 
137, 139, 142 
. /81 
. 1196 
. 743 
252, 2S7, 644 
160, 871 
490 
17 
767 
1042 
1060 
451 
857 

st. lly. Co. 1177, 
1179 
. 293 
. 850 
903, 1127 
306, 597 
. 1142 


\ 

\ 


Cohen v. Harle 
— v. S. East. Ry. 
Cohn v. Davidson 
Colbeek v. Girdlera* Co. 
Col bourn r. Dawson 


547, 560, 


778 

563 

681 

241 

651 


1 rt 












TAfiK 



PAGE 

Colby i’. Gad Mien . 
Coldhaiu v. Showier 

893, 902, 914 

CollU r. Stack 

• • 

1261 

• 

173, 651 

Collyer e. Willock 

• • 

1265 

Coles Case . 

■ 

. 1281 

Colman v. Duke of St Albans 

603 

Cok v. Cottingliam 
— v. Forth 

• 

• 

. 836 
. 243 

r. East. Counties By. 
Co. • i . • » 

100 

— v. Oibeon 

• 

. 834 

Cologun v. London Assurance Co. . 

717 

— r. Goodwin . 

• 

. 544 

Colonial Trusts, In re . 

# 

824 

— r. Gower 

• 

. 1144 

Coltmun, In re . 

• 

117 

— r. Green 

• 

. 243 

Columbine r. Chichester 

■ 

1024 

— v. Meek 

• 

. 491 

Colvilc r. Parker . 

• 

845 

— v. Parkin 

• 

. 1059 

Colvill, Ex parte . 

• 

746 

— r. Kobins 

• 

. 148 

Combe’s Case 

• 

45 

— r. Sims. 

• 

. 1130 

Comber. Woolf . 

• 

6 C1 

— v. White 

• 

. 871 

Commercial Steam-shin Co. r. 


Colebrook v. I^yton 

• 

. 1150 

Boulton. 

• • 

512 

Coleman v. Gibson 

• 

. 920 

Couimincs r. Scott 

• • 

173 

— v. Lambert 

• 

. 507 

Commings r. Heard 

• • 

1241 

— v. Biches 

• 

53, 57 

Ccmgluton (Mayor of) r. ruttison . 

1280 

— v. Snyer, 

• 

. 700 

Congrcvo r. hvetts 

• 

638 

— v. Shcnvin 

• 

. 36 

C-onnoeh r. Jones . 

• 

188 

— t\ S. Fast, By. 

• 

. 5» 

. 860 

Connor v. Martin . 

• 

1307 

— v. Uncut. 
v. waller 

• 

Constable r. Clobcrie . 

• 

489 

• 

. 1147 

— r. Noble 

• 

711 

— v. Winch 

• 

. 011 

Contract Coijiomtion, lie 

• 

99 

Coles v. Harrow . 

• 

. 1310 

Comvay r. Gray . 

• 

696 

— v. Biistowe. 

• 

405, 1011 

Cooch r. Goodman 

20, 

220 

— v. Hillman . 

t 

. 940 

Good r. Cood 

• 

195 

— r. IIiilme . 

• 

. 184 

Cook r. Deaton . 

• 

124 

— r. Puck 

• 

. 658 

— r. Jones 

• 

1054 


— e. Striek 

— r. Trreothick 
Collard v. »S. Kiikt By. 
Coll edge r. Hnrty. 

— x. Horn . 
Collcn r. Gardner. 

— v. Wright . 


Collett v. Curling 
— r. 

Co. 

Colley v. Smith . 

— v. Street on 
Collier v. Jenkins . 

— r. Mason . 
Callings r. Haywood 


. 1142 
871, 903 
Co. . . 583 

685 
1*2111 
213 

(18, C9, 48(i, 481, 
824 
223, 810 


Loud, k X. West By. 

. 522, 5Si, 


1120 

829 

293 

887 

1121 

1250 


mice Co. 

. 873 

— r. Greene 

. 404 

Collingwood v. Berkeley 

. 108 

Ooombcrr. Howard 

. 310 

Collins r. Ueiming 

1102, 1256 

Cooinbcs v. Dibble 

. 1156 

— 

i*. Blantcrn 

834, 985, 1141, 

Coombs v. Bristol and Exeter By. 



1158, 1169 

Co. 

. 578. 579, 920 

— 

f. Bristol k Exeter Kv. 

Coomdoo r. Mookcrlie . . .1140 


Co. . 

. 541, 564 

Coupe r. Eyre 

. 40, 794, 969 

•— 

v. Brook . 

. 123 

Cooper,-r. 

. . . 623 


r. Butler . 

. 768 

• - Jh re 

. 208, 1022 

■— 

v. Carey . 

. 388 

-- A> parte . 

562, 567, 962, 964 

— 

x. Collins . 

. 415 

— r. Bill 

. 958, 959, 963 

— 

r. Crouch . 

. 1295 

— r. Biondy . 

. 339 

— 

r. Evaus . 

. 54 

— v . Cresswcll 

. . . 1266 

—• 

v. Code troy 

4 

— r. Emery . 

. 875, 879 

— 

v. Homvood 

. 1160 

— t*. Kvons . 

. 659 

— 

v. Jackson 

. . 799 

— x. Jarman . 

1280, 1298 

— 

v. J.amport 

. 639 

— v. Joel 

. •. 667 


r. Lgclie . 

1153, 1155 

— v . Lloyd . 

. 141 

1 

r. Price . 

. 402, 450 

— r. Lond. Brighton & 8. Coast 

f- 

v. Prosser. 

. 39 

By. Co. 

. 576 

(wllinson r. Lister 

1291, 1298 

— v. Lond. &S. West Ry. Co. 576 

v,r 

v. Margctfion 

. 1260 

— v. Martin . 

9 

cfcnis 

v. Botthamley . 

. 174, 926 

— v. Parker . 

. 1199 


— r. Guerra . 

— v. Lister 

— r. Wright . 
('oak’s Policy 
Cooke r. Cliileott. 

- r. Clay worth 

— r. Punmlutr 

— r. MoyJun . 
r. Oxley . 

— r. lliddelicu 

— v. See ley . 

— r. Stratford 

— r. Tombs . 

— r. Tonkin . 

— v. Wilson . 
Cooker t\ Child . 
Coombe, Ej'jHirtc. 


223, 230, 312, 597 
758, 772, 782, 1222 
12, 779 
. 744 
1132, 1274 
. 903 
. 43 

. 237 
. 10 
. 978 
. 44 

. 1158 
. 872 
. 107 
31, 01, 05 
oo 

010, 017 









Cooper v. Simmons 

— f. Smith • 

— v. Stephenson 

— v . Toytef . 

— v. TanWr . 

— u. Webb . 

— 17. Willomat 
Coore v. Callaway 
Cope, Ex parte, 

— r. Albinson 
' — v. Howlands 

— v. Thames Nav., &c. 

Copolandv. CubbiDgs 

— v. Maynard 

— t7. N. East. Ry. Co. 155, 1009, 

1013 

Copin r. Adamson 
Copley t*. Burton . 

Copper Miners Co. 17. Fox 
Coppin i>. 


PAGE 

. 124 
172, 917 
. 411 
. 1297 
. 1205 
. 829 

360, 429 
. 1215 
. 816 
. 16 
1162, 1165 
. 93 

. 205 
. 263 


! 


. 1083 
. 298 
. 83 

133, S(*3 
. 62 
1059, 1142 
. 1318 
. 693 
. 770 
. 1221 
. 30 

• 189 
. 169 

Cork & Baudot! Ry. Co. v. Goode . 1252 
— v. Paterson 807 

Cork Distillers Co. v. Gt. Southern 

It)*. Co. Ireland . . . 502 

Cork v. Lister .... 12‘>4 

— i». Saunders .... 1236 

— v. Youghal Ry. Co., In re, 825, 

1147 

Corkoll v. Gray . . . .193 


— v. Walker 
Coppock v. Bower 
Corbett, Ex parte 
Corcorun v. Gurney 
Coidery r. Colville 
Cordwont*. Hunt 
Core 77. Woody 
Core’s Case . 

Cork v. Baker 


Corkling r. Massey 
Corlett t;. Gordon . 

Oorufoot v. Fowko 52, 
Cornforth ?>. Sinithnrd 
Comill v. Hudson 
Cornish v. Abiiiglon 

— v. Cleife . 

— v. Rowley 

— v. Senrell . 

— 1?. Stubbs. 

Cornwall, &c., Alining Co. 

Ikmuett 

Corry v . Gt. West. Ry. 


. 437 
. 463 
53, 54, 227, 1175 
. 1259 
. 1253 
42, 1207 
240, 239 
. 895 
. 1089 
. 219 
r. 

. 1009 
, 523 


Oort i». Ambergate, &c., 945,1194, 1219 
Cory i7. Bmx . . . 696, 699 

— v. Patton 

— v. Seott. 

— v. Thames Iron Works Co. 

Coshay v. Tuto 
Coslako 17. Till . 

Cnstworth v. Betiaon 
Cot os t7. Davis 
Cotesworth t7. Spokes 
Oothay v. Fennell 
Cottam v. East. Co. Ry. Co. 

— r. Partridge 
Cottoo i7. Richardson 
Cottle, Ex parte . 

— 17. Fripp . 

Cotton, Ex parte . 

— v. Bull . 


261, 281, 

. 37, 


689 
770 
1106 
548 
892 
329 
136 
307 
44 
3022 
1264 
211 
831 
845 
645 
325 


Cotton 17. Thurland 
Cottrell r. Watkins 
Conch i7. Steel 
Conldery *. Bartnim . 
Coultheard v. Clemcntson 
County Life Ins. Co., In re 
Coupland v. Maynard 
Court of Wards, The 
Courteuay v. Strong 
Courtney v. Taylor 
Cousins r. Phillips 
Couturier r. Hostio 
Covtw t7. Bingham 
Coventry's Case . 

— v. Coventry 

— 17. Gludstoiie 
Covcnlalo 17. Gmut 
Covurloy v. Burrell 
Covington t». Roberts 
Cowan 17. Milburne 
Coward v. Gregory 
Cowell, Ex parte . 

Cowen 17. Simpson 
Cowio v. H.ilsall .. 

— v. Stirling. 

Cowles v. Gale 
Cowley r. Watts . 

(!owprr r. Oodmond 

— *7. Green . 

— i». Smith . 

Cox r. Bailey 

— r. Bishop 

— r. Gt East. Ry. 

— r. Gt. West. By. 

— r. Hickman . 

— v. Leoch 

— v. Liotard 

— r. Mill. Count. It) 

— i*. Prentico . 

— v. Kodbart . 

— r. Troy . 

— v. Walker 

— r. Willoughby 
Coxp v. Harden 
Coxheail v. Mnllis 
Cox on r. Gt. West. Ry. Co 
Coyscgnme, Ex parte 
Cradoek v. Piper . 

('ragoc 17. Jones 
Craig t». Hopkins . 

— i». Watson . 

Cramer r. Mott . 

Crouch v. Whito . 

Crane v. Batten . 

Cranston v. MarsJmll 
Crautz i7. Gill 
Crnnfurd v. Cocks 
Craveu fc Marshall, In rc 

— v. Ryder . 

Crawford r. Toogood 
Cmwshny v. Ernies 

— t7. Homfrey 
— V. Thompson 

— 17. Thornton 
Crcagh v. Blood . 

Crcdlaml t7. Potter 
Creen n. Wright / 

Crco r. Somerville 
Crew i7. Petit 




Co. 

71, 


PAGK 
. 1172 
, 878 
. 440 
1246, 1247 
. 668 
. 739 
. 263 
. 77 

9 

. 187 
. 265 
166, 168, 463 
. 943 
. 807 
. 843 
. 963 
. 511 
. 889 

. 616 
. 1136 
238, 239, 240 
. 618 
423, 981 
. 1059 
. 774 
. 892 
. 002 
. 1254 
. 4 

. 061 
. 1087 
. 290 

527, 568 
. 447 
76, 77, 81 
407, 410 
. 741 
. 93 

1040, 1051 
. 1111 
. 760 
. 1003 
. 802 
578, 935 
. 127 


324, 


564, 581 
. 1313 
387, 338 
. 665 
. 908 
380 
325 
790 
. 262 
. 488 
. 124 
. 84 

. 1214 
949, 959 
. 892 
. 964 
. 423 
. 993 
. 363 
. 149 
. 607 
450, 437 
132, 811 
. 114 










pack 



PA (IK 

Oridland v. Lord tie Mauley . 

829, 830 

Cumbcrledgc v. Lawson 


. 86 

Criryke Case 

. 819 

Cuming t>. Brown 


. 965 

Grippe v. Davis . 

. 1261 

— i\ llill . 


. 455 

— r. Hartnall 

166, 167 

Camming c. Bedborough 

1 • 

231, 1038 

— r. Beade . 907, ] 

1040, 1044 

— #\ Sliand .1 

r . 

. 369 

Crisdcc r. Holton . 

. 1115 

Cummings t*. Fletcher . 


611, 612 

Crisp r. .Anderson 

. 1060 

Ciiiii|tttou t*. Heigh 


. 404 

— r. Churchill 

. 1137 

Canard v. Hydo . 


. 090 

CVistodcrsen v. Hausen 

. 513 

Cuiiddl i>. Dawson 


947, 1160 

Criteblcy, Ex jxtrfa 

. 1141 

Cuudy v. Lindsay 


971, 999 

Crock fold r. Alexander 

. 904 

— v. Marriott 


. 1203 

— v. Winter . 

51, 1042 

Cunliffc r. Harrison 


. 943 

Croft r. Lutnley . . 224, 

261, 1211 

Cunningham t>. Dunn . 


488, 511 

Crofts v. Waterhouse . 

. 521 

— v. Local Board, Wol-. 

Crofton r. Poole . 

. 1315 

vcrhnmptou 

. 113 

Crokerr. Molynenx 

. 457 

— r. City of 

Glasgow 

Crookewit v. Fletcher . 

486, 1238 

Jtank 

• 

132, 811 

Crook v. < ’on >. of Scaford 

. 89 

Curlewis r. Clark . 

• 

. 1234 

Crooks n. Allan . 

. 518 

Curling r. Austin 

• 

. 907 

< Vosby r. Wadsworth . 

. 163 

— r. Clmlkden 

• 

. 654 

Croslield, Ex jtnrtc 

. 8 A 

— r. Flight . 

• 

. 1007 

Cross r. A ml roes . 

299, 302 

— r. Bolx-rtson 

• 

. 59 

— v, Itartlctt . 

. 1003 

- r. Slmttlcworth. 

• 

. 898 

— i». Chevliiro . 

801, 10.34 

Cnrrev r. Kdensor 

• 

. 1081 

— v. Kgliit 

. 044 

Currie v. Amlcrsou 

• 

921, 923 

— i\ Williams 

. 38 

• - r. Mini 

• 

756, 777 

Crowe v. Gardner 

911, 970 

— r. The Bombay Native Ins. 

Crossficld v. Such 

. 1304 

Co. . 

• 

. 713 

Crosskey r. Mills . 

. 461 

Curtis v. Collingwood . 

• 

. 25 

Crowley i\ City of Glasgow Bank 1271 j 

— r. Hnmiay . 

• 

989, 1003 

— r. Hum . 

. 759 

— r. Pugh 

019, 

944, 950 

— r. May cock 

. 17 

— r. Bicknrds 

. 

. 1048 

Crotty r. Hodges . 

. 780 

• — r. Wheeler 

• 

. 306 

Crouch r. Credit Foneior of Kng- 

— v. Williamson . 

• 

. 46 

laud 

. 751 

Cusack r. Bobinson 

918, 

919, 922 

— r. Gt. North. By. Co. 

. 572 

Cu.ssous v. Skinner 

• 

. 449 

— r. (it. West. By. Co. 

564, 565, 

Cullibert r. Camming . 

203, 

204, 490 


567 : 

— v. Dobbin 

• 

. 624 

— c. Loud. k X. West By. 

Cntbbertson r. Irving . 

212, 

213, 599 

Co. 525, 

510, 548 * 

Cutler v. Close 

398, 

433, 955 

Crow r. Uohiuson 

. 1271 i 

— r. Simons . 

• 

. 906 


— r. Kogcrs 
Crowe r. Italian! . 

— r. Clay . 

— r. Laysnght 
Crowfoot *. Gurney 
Crow hurst e. laivcrack 
Crowley ». Cohcu 

— r. Titty . 

Croydon IIosp. v. Farley 
Cmelilcy v. Clarence 
Cruicksbank r. Janson 

— v. Bose 
Cruse v. Paine 
Crutehloy v. Mnnn 
— r. Clarence 
Oruttwell r. Lye . 

Cubit r. Jackson . 

Curb son v. Stones 
Cmbl v. Butter . 

Cud Up v. Bun dal 
Cuir v. Brown 

— v. Penn . 

Gallon t». Butler . 

— v. Duke of Quccnsbury 

— v. Trimble. 

Culling, Ex jKirfc . 

— v. Tuttndl 
Cnllwick v. Swindell 


25 
. 1179 

. 782 

. . vm 

1094, 1227, 1231 

. . 7 

<>77, 670, 737 
. 201, 264 
. 87 

. 753, 


Cutter v. Ilower 
- r. Powell 
Cutting r. Derby 
Cutt.s c. Salmon 

— r. Thodcy 

— r. Wanl 


Ciixno v. Chmllcy 
Cyntliia (Tlio) 

Czech r. The General Steam Xavi- 


*77, 


. 191 

452, 457 
. -278 
. 1180 
898, 890 
. 1108 
. 1228 
. 643 


4 1 .... 1 


252, 


1059 
701 
1213 
1011 
753 
753 
1154 
624 
450 
1023 
219 
456 
940 
699 
110 
990 
1271 
251 
046 


gntion Co. 


490, 555 


Dabhs r. Humphreys 
1 Da Costa r. Ki Irani ids 


- 


— t>. Firth 

— r. Xeirnham . 

— r. Scam! ret . 

Dahl r. Nelson, 483, 488, 490, 
Dailies r. Heath . 

Dakin v. Oxley . 

— v. Watson . 

Dolby v. Hirst 

— r. 1 ml. & Lond. Life Ass 

739, 

Dale v. Hall. 

— v. Hamilton . 


. 1260 
. 680 
. 727 
725 
. 688 
511, 513 
. 1002 
. 604 
. 1085 
. 285 
Co. 

740, 747 
. 532 
. 160 








Dallman v. King . 

Dalton r. Gib 
— Mid- Ry. O. 133 

— v. Wjgtten 
Dance v. Giijler . 

Dane v. Kirkwall 
Daniel v. Adams . 

— v. Bowles . 

— v. Gracie . 

— v. Met. Ry. Co. 

— v. Sinclair 

— r. Stepney 
Dnniell v. Roy. Brit. Bank 
Darnells v. Harris 
Daniels r. Davison 
Dann v. Spurrier . 

Dunscy v. Richardson 295, 305, 358, 

410, 419 

Danube k Black Sea Ry. Co. r. 

Xeuoa . . 1189, 1*219 

. 1126 
. 768 
. 804 
. 315 
558, 559 
. 1155 
. 244 

Co.. 101 
. 855 


1’AOK 1 

. 393 j 
125, 120 | 
863, 1022 | 
. 315 
. 655 
. 149 
. 905 
. 836 
. 308 
523, 535 
1038, 1051 
. 315 
. 812 
. 082 
900, 905 
216, 256 


Darbey ♦*. Whitaker 
Darhishirr v. Barker 
Darby i*. Darby . 

— r. Harris . 

D’Arc v. Lon. k N. W. 
D'Arey r. Allen . 

— v. Ask with 

— r. The Tamar, kv. Ry 
Dark in r. Dark in 


Rv. 


Davis r. Gililart . 

— r. Clyde . 

— v. Hedges 

— t*. Holding 

— v. James r 

— t>. Jones . 

— r. Maningtou 

— v. Mnraliall 

— r. Mason . 

— v. N. West. Ry. 

— r. Reyncr . 

-- v. Symonds 

— t*. Willan . 

— r. Williams 
Davison r. Gent . 

— v. Wilson 
Davy t». Milford . 

— v. Shannon 
Daw i*. Terrell 
1 Hiwes r. Perk 
Dawson r. rimmuey 

— t. Collis ." 

— v. Cropp . 

— r. Fitzgerald 

— r. Lnwcs . 

— r. Manchester, 

— r. Massey 

— r. Morrison 

— v. Remnant 


Darlington Joint Stock 

District 

— v. Wrench 

• 

105 

Banking Co., £j: jKirtt, In re 

Day v. Bather 

298, 

299 

Riches . 

. 80 

— r. Finn 

. 

891 

Darnley (Karl of) r. 

Loud, k » 

— r. 11 running . 

• 

1164 

Chatham Ry. Co. . 
Darrell t\ Tibbetts 

. 892, 1218 
. 737 

— r. Wells 

Demi ami Chapter of Brist* 

• 

al v. 

903 

Dartmouth (Mayor, kc. t i 

>f)c. Silly 653 

Jones . 

• 

190 

Dartuall v . Howanl 

. 379 

Dean, 4t»\, of Rochester v. Fierce , 


Dashwood r. Jennyn . 

3, 840, 1133 

Dean r. Brown 


841 

I )anbuz v. Morshcud 

. 151 

— »*. Hogg 


483 

Davoy v. Mason . 

. 537, 549 

— r. Hornby . 


71 7 

Davidson's Cnso . 

. 814 

— r. Newliall . 


1225 

Davidson v. Bnninnd . 

082, 692, 699 

Donne r. Rente 


349 

— r. C.iso 

. 713 

Dear v. Mel lard . 


119 

-- v. Cooper 

. 21, 1238 

— r. Verity 


902 

— n. (rent 

. 264 

Dcanlen r. Townseml . 


575 

— v. Gwynne . 

. 489 

Deiirc v. Soullon . 


143 

r. Sum ley 

. 48 

Dearie r. Hale 


1272 

• — v. Willasoy . 

. 706 

Uranium r. Wvrlio 


608 

r. Wood 

. 136, 149 

Debonham v. JI el Ion 

237, 

138 

Davie v. lkardsham 

. 872 

— v. Ox . 


834 

Davies, Ex parte . 361, 

362, 467, 628 

l)e Berkom r. Smith . 


83 

— r. Davies. 

. 436 

Do Bernardy v. ilardiug 

390, 

451 

— r. England 

. 440, 443 

Decharms v. Honvood . 


36 

— v. Humphreys . 

— v. Jenkins 

. 670, 1256 

Do Comas r. Frost 


460 

. 139 

De Cosse Brissnc r. Rathbono 

1033, 

1243 

— v. M’Veagh . 

. 511 

l)o Cuadm v. Swann 


7J5 

— v. Monkhousc . 

. 1296 

Deering v. Farrington . 
l)e Gaillor r. L'Aigle . 


3028 

— v. Fenton 

. 1117 


139 

— v. Stacey * . 

. 231, 337 

Dc Garey v. Claggett . 


C8-5 

— v. Stain hunk . 

— r. Underwood . 

. 663, 763 
. 291 

Do Gclder v. Savory 

Do Grave o. Mayor, &c., of 

Mon- 

66 

— v. Wilkinson . 

. 1048 

mouth . 


90 

Davis, Kx parte . 

— v. Bomford 

. 456 

De Grouchy v. Wills . 


1308 

. 839 

D'Kguino v. Bowick . 

De Hahn v. Hartley 


685 

— v. Bryan . 

. 1043 


684 

— v. Burrell . 

. 280, 1189 

Do Houghton r. Money 

Dcgg v. Midland Ry. Co. 


1140 

— v. Clarke . 

. 761 


447 

— v. Dcnby . 

— r. Kyton . 

. 605 
. 260 

Delaney r. Fox . 213, 222, 229, 282 

— v. Stoddart ; , . 707 


PACK 

. 737 
. 313 
. 397 
. 1142 
. 578 
200, 248 
. 123 
437, 439 
. 1153 
. 582 
. 131 
199, 1127 
. 536 
. 1055 
. 264 
. 279 

. 721 
. 171 
. 617 
. 578 
299, 302 
943, 989 
307, 328, 336 
. 1141 
. 662 
kc. , Ry. . 522 
. 1180 
. 109 










’ * PAQ* 




PAOK 

Delmer v. M’Cabo 

. 90S 

Dickenson v. Jardine 

• 


727 

l)o Lothian v. Henderson 

. ’684 

1 . t. Jardine 

• 


695 

Do Mattos v. Gibson 1130, 1273, 127*4 

. - -4 * * fraul 

• 


970 

— v. North 

. 677 

Dicker. Jackson 

• 

/ . 

191 

— v. Saunders . 

712, 7*23 

Dickinson v. Follctt 

• 

\. 

984 

De Medina v. Poison . . 

. 291 

— t. Kitchen 



639 

Dc Mesial, Baron, v. Dakin . 

. 1042 

— v. Marrow 

• 

m 

923, 1230 

3)en r. Hopkinson 

. 272 

— v. Yalpy 

83, 103 

, 788, 795 

JVnby v. Mooro . 

. 231 

Dickson v. Ziziniu 

• 

• 

. 200 

— v, Nickoll 

. 261 

— r. Poville 

• 

0 

. 24 

Bendy v. Henderson . 

. 116*2 

— r. ReutcrsTclegraphCo. 08,590 

Donew i% Duverell 

. 406 

— v. Swansea Vale By. Co. . 1270 

Do Nichol la v. Saunders 223, 2 -JD, 330, 

Diddear v. Faucit 

. 

0 

. 851 


312, 597 

Digby i*. Atkinson 

• 

9 

. 292 

Demi v. Cartwright 

. 216* 

Biggie v. Higgs 

1156. 1157. 1172 

— v. Kawlius . 

. 206 

Dilk v. Keighley 

• 

• 

. 122 

Den n ott v. Atherton 

. 222 

Dillon v. Kiinmer 

• 

• 

. 1202 

Denny v. Hancock 

. 890 

Dimcch v. Corlett 

• 

• 

. 1117 

J)cnoon v. Homo & Col. Ins. Co. . 676, 

Dimmock v. Hallctt 

• 

• 

884, 886 


700 

— t’. Sturl4 

• 

• 

. 659 

Dent v. Smith . . 683, 

035, 092 

Dingle v. Hare 62, 

952, 

988, 1003 

Denton v. (Jt. North. Ry. C'o. 

. 528 

Dinhamr. Bradford 


• 

. 804 

— v. Muctunl 

. 1170 

Diploek v. Blackburn 


• 

. 459 

v. rotors . 

• 755 

— r. Hammond 


• 

. 1089 

— v. Richmond . 

. 1113 

Dirks v. Richards. 


• 

. 421 

— r. Kodio 

. 353 

PisWne v. Deuabie 


• 

. 28 

Dcnvs v. Slmckburgh . 

. 1257 

l)i Sorn r. Philips 


• 

. 196 

Do Olcugu v. W. Cuml»crlnud Iron 

Ditclmm v. Warmll 


• 

. 127 

Co. .... 

. 945 

Dixon, Ex parU . 


• 

. 1207 

Do Pass’s Caso . 

. 810 

— v. Adams . 


• 

4 

Du Porn net v. Pag.; 

. 108S 

— v. Baldwin. 


• 

. 962 

Deposit Life Ass. Co. r. Ayscongh 814 

— r. llovill . 


0 

. 24 

De Pothonier i». De Afnttos . 

. 1224 

t- v. Hnmond. 


• 

71, 467 

Doptlbrd, Ohui’chwardens of, 

V. 

-- v. Harrison 


0 

. 023 

Skctchley 

. 110 

-• r. Hurrcll . 


0 

. 144 

Derby (Karl of) r. Taylor 

. 1277 

• • t\ Muckloston 


• 

. 615 

Dering i». Karl of Wincholsca 

. 009 

— i*. Nuttall . 


0 

. 775 

Dcvisley v. Custsncc . 

. 1292 

— r. Reid . 


• 

693, 717 

Do l*oo r. Foster . 

. 122 

— r. Smllcr . 


• 

. 683 

De Rothschild v. Royal Mail, &r.. 

— t>. Savillo . 


• 

. 601 

Cp. .... 

419, 524 

— r. Stansiielil 


• 

. 474 

De Itoufigny v. Pealo . 

. 410 ! 

— v. Yates . 


• 

. 949 

Derry r. Duchess of Mazarine 

. 146 

Dobell r. Hutchinson 


■ 

172, 889 

Dcsbrowe v. Wethorby 

. 780 

»— v. Stevens . 


• 

886 , 985 

Dc Scwliaubot^ r. Buchanan 

. 982 

Dobson v. Bolton . 


• 

. 722 

Do Silvale r. Kendall . 

. 503 

— v. (,'ollis . 


• 

. 170 

Doslandos v. Gragory . 

31, 65 

— 17. Hudson 


• 

394, 402 

De Tastct v. Shaw 

. 797 

— r. Sotheby 


• 

. 732 

Dettmnr r. Mctrop. k Provincial 

— r. Wilson. 


• 

. 615 

Hank .... 

. 758 

Dod v. Monger 


• 

. 329 

Pouters v. Townsend . 

. 759 

Dodd t. Acklom . 


• 

263, 265 

Deux v. Jefferies . 

. 1224 

— 17. Pons ford . 


0 

. 190 

Devaux v. Conolly 

. 1044 

Dodgson i 7 . Scott . 


• 

. 106 

— v. PAnson 

705, 706 

Dodsley v. Yarley. 


• 

924, 949 

— v. Salvador 

680, 092 

Dodson 17. Mackey 


• 

. 1261 

— v. Steelo . 

. . 678 

— v. Saunnell 


• 

. 1295 

Devayncs v. Noble 

. 1212 

— v. Wentworth 


0 

. 963 

Doveroll r. Lonl Dolton 878, 880, 882 ! 

Doc i 7 . Alexander . 


• 

. 281 

Devon v. Panlett . 

. 1290 

— v. Araey 


217, 

260, 276 

Dow v. Poisons . 

. 1042 

— v. Auios 


w 

0 

1088 

De Wahl v. Brame 

. 146 

— r. Archer 


• 

268 

Dew hirst, Ex parte 

. 1315 

— 17. Bull . 


1236, 1310 

Dc Wolf*. Archangol Insur. Co. 684, 700 

— r. Batten 


0 

•. 275 

— r. Lindsell 

. 671 

— 17. Bayley 


• 

. 270 

D’Eyucourt v. Gregory 

. 247 

— v. Baytup . , 


• 

. 288 

IMak v. Freeman * ' . 

. 1209 

- 17. Bell . . 


• 

. 179 

Dibble v. Bowater 

. 323 

— r. Benson 


• 

. 272 

Die Klbingcr v. Clay 

. 43 

— v. Bcvan 


• 

. 1310 

Dick ii. Donald 

. 875 

— v. Bingham . 


1239, 1240 








l’AGE 

. 

** 



VAGE 

Doo v. Bliss. 

• 

. \ . * 261 

Doer. Kennard . 

• 

• • 

256 

— 

v. Bluck 

% 

• 

. . 266 

—. 

r. Kensington (Lord) 

• # 

623 

— 

v . Bond. 

• 

... •*. 269 

— 

v. Kiglitlcy . 

• 


268 

— 

v. Bowdkcli 
v. Bi owj 

• 

•. . . 268, 281 

— 

v. Kneller 

• 

• • 

259 


• 

. 216 

«— 

r. Knight 

• 

• • 

21 

— 

v. Browne 

• 

. .• . 218 

—- 

r. ]*unb 

• 

• • 

272 


v. Brydgos 

• 

. 280 

—■ 

r. Lainbly 

• 

• * 

273 


v. Buekuell 

• 

. 600 

— 

r. Ij lining 

• 

223, 298, 

, 733 

— 

r. Burt . 

• 

. 182, 214 

— 

v. Lea . 

• 

. 269. 

272 


v. Butler 

• 

. 270 

— 

r. Lewis 

841, 1074, 

1289 

— 

v. Byron 

• 

. 281 

—. 

r. Lightfoot . 

• 

. 594, 

596 


if. Calvert 

• 

. 272, 276 

— 

v. Lines 

9 


271 

-- 

v. Cnrew 

• 

. 260 

—. 

r. Lucas 

• 


274 

1 - — 

v. Carter 

• 

. 224, 625, 1310 

— 

r. M‘Knog 

• 


219 


r. Cawdur 


. 257 ! 

— 

r. Muisey 
r. Manning . 

• 


694 

m* 

v. Chambcrhtine 

. 219 


• 


844 

— 

t 1 . Chaplin 

• 

. 207 1 


it. Marquis of Bute r. 

Ci ueat . 

193 

— 

r. Church 

• 

. 268 i 

_ 

v. Massy 

• 


1251 

_ 

r. Clarko 

• 

. 211 


r. Masters 

• 


280 


r. Coo ml w 

• 

. 1061 


tr. Matthews . 

• 


272 

— 

v. CoojHir 

• 

. 267 

— 

n. Meux 

• 

! 259, 

261 

rnmmmm 

r. Courtney 

• 

. 261 

— 

r. Miles 

• 


266 

— 

v. Co x . 

• 

. 219, 266 

— 

t*. .Illills . 

• 


283 

*• 

r. Criuk 

• 

. 267, 276 ! 

_ 

r. Mil ward . 

• 


263 


r. Cullifnrd 

• 

. 271 


r. Mitchell . 

9 


283 


r. Davies 

• 

. 219, 596 

— 

t\ Mixon 

• 


267 

— 

v. Day . 

• 

. 694, 596, 1064 

— 

r. Morpliett . 

• 


270 

— 

r. Deny 

• 

. 266 

— 

r. Morrieo 

t 


339 

• «• 

v. Dixon 

• 

. 216 

— 

r. Morse 

• 


217 

— 

r. Dobell 

• 

. 218, 271 


v. Nainby 

• 


265 

__ 

r. Donovan 

• 

. 269 

• — 

r. Needs 

• 


183 

■ M 

r. Dunbar 

• 

. 274 

— 

r. Fo.sc|unli . 

• 


257 

_ 

r. Dyson 

• 

. 281 

— 

r. Fnnf . 

• 


281 


v. Edwards 

• 

. 598, 10.89 ! 

— 

r. Perk . 

• 


259 

— 

v. Kkins 

• 

. . . 261) : 

■ - 

r. lVdgriph . 

• 

176, 860, 

1088 

— 

v. El sum 

• 

. 268 ; 


r. Perrin 

• 


272 

— 

r. Evans 

• 

. 913, 1363 


e. 1‘hillips . 

• 


1055 

—— 

r. Feredy 

• 

. 11164 

— 

r. Filelier 

9 


1169 

— 

v. Flynn 

• 

. 267 

— 

r. Fittnmn . 

• 


257 

— 

f. Forster 

• 

. 273 

i — 

v. Folgmim . 

• 


852 

... — 

r. Frankis 

• 

. 1089 

! — 

r. l*iMile 

• 


264 

■ ■ ■ 

t*. Franks 

• 

. 281 

_ 

r. Powell 

9 


211 

■ ■ — 

v. Fvowd 

• 

. 267 

_ 

r. Price 

9 


219 

— 

r. Fuehau 

• 

. 281 


r. Priteluinl . 

• 


1363 

— 

r. Fuller 

• 

. 1087 

— — 

r. Pullen 

• 


217 

— 

v. Gal tiers 

9 

. 259 

— - 

r. Kalian 

• 


270 

— 

v. Galloway 

• 

. 214 


v. Keid . 

9 


1280 

— 

r. Gardiner 

9 

. 217 

— 

r. Rhodes 

• 


273 

- - ■ 

r. Geekiu 

• 

. . 264, 266 


r. Koliiiison . 

• 


1289 

. — 

r. (Jilos . 

■ 

. 594 

— 

r. Ron . 

• 

26*8, 

281 

—- 

r. Godwin 

• 

. 259 

— 

r. Rowe 

9 


260 

— 

v. Goldwin 

• 

. 267, 594, 596 

— 

r. Rowlands . 

9 


292 

— 

v. Gocdier 

• 

. 596 

»■ ■ 

r. Ruslinm 

• 


432 

■- 

v. Gower 

• 

. 220 

■ ■ 

r. Sales . 

• 


223 

— 

v. Grafton 

• 

. 218, 269 

-- 

v. Samuel 

• 


271 

— 

v. Green 

• 

. 216 

■ ■■ 

r. Saver 


• • 

266 

— 

v. Hurpur 

• 

. 116 

■ — 

r. Seott 

• 


270 

— 

v. Hawkins 

• 

. 602 

— 

r. Skiirow 

• 


213 

— 

r. Hozell 

• 

. 270 

... ■ ■ 

v. Sinaridgc . 

• 


265 

— 

v. Hiscoeka 

• 

. . . 183 

* 9 9 

r. Smith 

0 

217, 224, 
1087, 

271, 

— 

v. Howard 

9 

. 273 




1310 

— 

v. Hubbard 

• 

. 182 


r. Smyth 

• 

9 • 

283 

— 

v. Hughes 

• 

. 273 

— 

v . Snowdon . 

• 

9 9 

273 

— 

v. Hulmo 

• 

. 267 

—. 

r. Somerton . 

• 

• • 

275 

‘ 

v. Humphreys 
r. Ingleoy 

. 275 
. 259 


r. S|»eiice 
r. Spillcr 

9 

9 

268 

274 
, 275 

— 

r. Jackson 

a 

. 267 

■ 1 ■ 

v. Stniiioii 

9 

• • 

257 


v. lohnsou 

• 

. 272 1 

—— 

v. Stanton 

9 

• 9 

211 

-- 

v, Jones 

• 

. 219, 261, 616 

— 

r. Stapleton . 

9 

• • 

272 












Doc r. Steimct 

, JM<IK 

. 219 

Drugo r. Ibberson 

Drake v. Beckham 

l'AGR 

. 1142 

- - r. Steward 

1312, 1313 

79, 81 

- v. Stratton . 

. 266 

— v. Mitchell 

. 1241 

- - v. Summersctt 

. 267 

Draper r. Crafts . 

, . .235 

-- m Sutton 

. 1195 

Drayton v. Dale . 

C ■ ^ 

- • v. Thomas . 

. 220 

Drawer r. Bosanquet . 

\ .427 

• • v. Thovn|isou . 

. 212 

— p. Norwood 

. 41, 1207 

•• I*. Tom . 

. 696 

Drasslor. Rr parte . 

1318, 1319 

- r. Turner 

. 220 

Drew r. Bailey 

. 861, 1301 

- r. Vimv 

. 272 

— r. Lockjjtt . 

. 671 

-- r. Walters 

. 267 

— r. Martin . 

. 862 

- r. Wandlass . 

. 281 

Drew r. Wiun 

. 150 

- r. Watkins . 

. 274 

Drewr r. Corpe . 

. 887 

- v. Watts 

. 217, 268 

Drinkwatcr r. Goodwin 

41, 62 

• r. Wells 

. 257 

| — r. l^ond. Ass. Co. . 734 

- r. Wheeler . 

. 130 

Driseol r. Bovil . 

. 708 

- r. Wiggins 

. 1074,1086 

— r. Passmore 

. 686 

r. Wilkinson 

. 268 

I Driver r. Burton . . 637, 1034.1038 

•• r. Williums . 

258, 261, 274 

! Dmnlivid Silkstonc Co., Iu rr . 819 

v. Wonibwoll 

. 273 

Dro]>e r. Thnirc . 

. 44 

- •• i>. Wood 

. 265 

Drue r. Thorne . 

. 1307 

• r. Woodman . 

. 274 

Drury r. Defontuinc 

. 1103 

• r. Wonky . 

. 223 

— r. Hooke . 

. 834, 836 

. 10P3 

- r. Wrighlinnii 

. 270.274 

— r. Macauley 

Domett r. Cut term* 

. 1158 

, •- r. Mnenanmra . 1 

79, 221, 1028 

— r. Vowel 1 

8 

: Dry r. Boswell 

. 793 

Dolby r. lies 

. 213 

} — i>. Davy 

. 656 

Dolling r. White . 

. 856 

Dryd**!! r. Frost . 

. 616 

Doloret r. Itnthachild . 

. 892, D>23 

Dublin k Wick. lty. Co. r. Black 126 

Dolinin’s Case 

. 807 

j Duckett r. Williams . 

. 745 

Domett c. Book ford 

. 5o; 

! Duckworth r. Alison . 

. 399, 1116 

Donald c. Suckling 

421, 123, 635 

i Diuldell r. Siui)MOii 

. 886, 895 

Donaldson r. Donaldson 

3 

Dudgeon r. Pembroke . 

680, 690, 692 

— *. Billot 

. 113. 1015 

Dudley r. Smith . 

. 521 

r. Haldane . 

. 3S0 

— r. Waul . 

. 288 

Donellun v. Rend . 

. 172 

. Diieii) (The) . 

. . 496 

Doolan r. Midland jfv. ('o. 

. 56n 

Diifiiur r. Profess. Life Co. 

. 743 

J)oonnnn r. Jnnkins 

. 357. 634 

Duir r. Budd 

543, 562, 578 

Dorchester #•. Wehh 

. 1303 

• — r. Mackenzie 

. 721 

Dorm ay r. Dorrudailc . 

. 743 

Du Mel I r. Wilson . 

. 744 

Dormer r. Williams 

. 819 

Diigdnle r. Lovering 

. 1032 

Dosseitei (The) 

. 386 

Duhamiiivl r. Pickering 

. 151 

Douhleday Mnskett . 

. 107 

Dnignaii r. Walker 

. 1153 

Dougnl r. Kemble 

. 509 1 

Duk.- of Bedford (The) . 

. 644 

Doughty i\ Jlowmnn 

. 1231 i 

-- of Manchester (The) 

. ^ . 501 

Dougins r. Culvorwell . 

. 1179 ; 

— of Northumberland r. 

Erring- 

— r. Patrick 

. 1217 : 

ton 

. 39 

— V. Scongnll 

. 681 

— of Noifolk a. Worthy 

. 44 

Dover, Hastings, kc. t In ir 

. 192 

Duke r. Andrews . 

. 17, 829 

- r. Mills . 

. 410 

-- r. Barnett . 

. 90S 

DowJe. r. Sanders . 

. 612, 615 

— r. Forbes 

. 829 

Dowling, hi rc 

. 1315 

Diiincrgne r. Burnsey . 

. . 251 

~ o. Ford 

. 1265 

Du in-Jin r. Benson 

. 644 

Down r. Hatcher. 

. 1193 

— t». Blundell 

. 404, 406 

- * r. Pinto 

. 439 1 

- - t. Cafe . 

. 368, 898 

Downo’s Case 

. 814 1 

r. Caiman 

. 194, 842 

Downes v. Back . 

. 364 

— v. Findlater 

. 156 

— r. Green . 

. 740 

— , Fox k Co. r. N. k S. 

— r. Jennings 

. 841 

Wales Bk. . 

. 762, 763 

— r. Richardson . 

. 1059 

— k Co. r. N. k S. 

Wales 

Downman r. Jones 

. 82 

Bank . 

. 672 

— r. Williams . 

. 64 

- r. Hill . 

. 479 

Downs v. Cooper . 

. 213 

— r. Lowndes 

. 673 

Dowse’* Case 

. 807 

— v. Topham 

. 18, 1188 

Dowse v. Calc 

. 239 

Dunconibc r. Brighton Club Co. . 1104 

— t. Cox 

132 

— r. Keevo 

. 329 

Doyle i. Dallas , 

. . 713 

— v. Tick ridge 

. 124, 168 

- r. Powell . 

. 702 

Duneuft c. Albrecht 

. 1009, 1023 

Dracliadu v. The Anglo-Egyptian 

Dundas v. Dntens 

. 845 









PAGE 

Dank v. Iluuter . 

. 234 

Duiikley v. Duukley 

. 846 

Dunlop v. Higgins 
— v. I^ibert 

18, 866, 953 
578, 934,. 950 

— v. \Wigh. 

. 982 

Dunn v. English . 

. 1180 

r. Sayles 

. 435 

— r. Spurrier . 

. 186 

Dunuc r. Ferguson 

. 103 

DunHtau v. Burwell 

9 . . 1300 

Dunvegau Castlo, The . 

. 041 

Dupen v. Keeling. 

. 1042 

Duj>pa v. Mnvo . 

. 314 

Du runty's Case 

. 813 

Duranty c. Hurt . 

58, 197, 642 

Durlmm (Karl of) v. Legard . 891, 903 

Durrant r. Kccloainst. Column. . 1039 

— r. Rickets 

. 140 

DuitcII v. Uodcrlcy 

. 088 

-- v. Evans . 

. 17 7 

Dutch v. Warren . 

. 953 

Dutt'hinnn r. Tooth 

. . 651 

Dflhic r. Hilton . 

. 504 

Dhtton r. Marsh . 

. 735, 789 

— v. Poole . 

. 20 

— v. Solomoiisou . 

578, 947, 950 

Duvcrgier r. Fellows . 

1135, 1165 

Dwyer e. Curry . 

. 354 

Dyer v. (liwn 

. 1002 

— v. Hargrove 

. 981 

Dyke r. Sweeting 

. 129*2 

Dykes r. Blake . 

809, 887, 889 

Dynon /•. Leach . 

. 411, 444 

Dvson t\ Roweroft 

. 719 


Kvdkn r. Titclimarsh . 
Kaglesfield v. Londonderry 


Eagle ton r. Guttc ridge 
Earle c. Hopwood 

— r. Maugham 

— o. Piekon 
-- r. Kowcroll 

Early r. (Jani'tl . 

— Erjnnir 
Easley r. Crock foul 
East i'. Smith 
Kostubrook r. Scott 
East Angl Kv. Co. t 
Ity. Co. 


. 115 
. 1176, i 
1182 

333, 1074 • 
11:19, 114U • 
. 1035 
. 340 
. 098 

. 910 

. 1*247 
. 791 
. 767 
. 847 
East. Co. 

. 100 


East Co. Uy. Co. r. Philipson . 1190 
East of England lkmkiug Co., hi re. 

765, 110*2 

Easterly r. PnlIon . . . 1261 

— P. Sampson . . .1281 

East India Co. r. (Hover . . 93 

—- V. Sandys . . 1155 

r. Pullen . . 588 

Eastland v. RireheJl . . .145 

East Loud. Un., Guards. of, r. Met. 

„ Co.1193 

East Un. Ry. Co. r. Hurt . . 824 

Eastwood r. Kenyon . 2, 5, 8, 11, 

25, 166 

Eaton v. Boll . n 2 

— v. Baker . 93 

Eaves v. Dixon . 984 


I 


Ebbett’s Case 

PAOK 
. 120 

Ecclesiastical Commies. r. 

Morroil 89 

Eocleston v. Clipsham . 

. .. 798 

Echlilf t>. Baldwin 

. 904 

Eokhardt r. Wilson . 

. 1314 

Eckstein v. Reynolds . 

. 1210 

Edan v. Dudfield . 

. 921 

Eden (The) . 

. 501 

— v. Blake 

. 199, 202 

— v. Parkinson 

. 085 

Edgar v. Blick 

. 1086 

— v. Bumstead 

. 404 

— r. Fowler . 

. 1171 

Edgcoiube c . Rodd 

. 1141 

Edge r. Bnmfonl . 

. 752 

— v. Frost 

. 32 

— v. Stratford . 

. 160 

— v. Worthington . 

. 617 

Edgell v. Day . . .202, 400, 467, 

Kdgor r. Knapp . 

Kdis r. East India Co. . 

898, 1040 
. 827, 1034 

. . 93 

Kdis r. Bury 

. 773 

Edmond (The) . 

. 010, 042 

Edmonds t\ (loatcr 

. 1201 

Edmondson v. Nuttall . 

. 343 

Edmunds t>. Brown 

. 87 

— t\ Bushcll 

. 60 

— r. Downes , 

1200, 1202 

v. droves 

. 1158 

— v. Waugh 

. 1249 

Edwards r. Abcruvon Ship Insur. 

Co. 

679, 1141 

In re. 

844, 956 

— Ex jmr/r. 

409, 477 

— r. Baugh 

. 12 

— v. Brewer 

. 959 

— r. Cameron's, tc. 

. 788 

— #\ Chapman . 

. 1222 

— v. Coomb 

. 1240 

— v. Farebrothor 

. 141 

r. Kootncr 

. 686 

n. (rlyn . 

1214, 1313 

- - r. Hall . 

1007 

v. Handier 

. 1246 

— v. Havill 

. 57 

— r. HGilding 

72, 363 

— v. Hodges 

. 282 

— r. .Invous 

. 651 

— r. Kelly . 

. 169 

— v. M*l«eay 

910. 913 

— r. Ronald 

. 1247 

— r. Scarsbrook . 

. 1041 

v. Sherratt 

. 568 

— r. Towels 

. 142 

— Weeks 

. 1221 

— r. AVest . 

731, 873 

— v. Witkwar . 

. 911 

— r. Veates 

. 1215 

Edward Hawkins (The) 

. 386 

Edye r. Addison . 

. 843 

Egan v. Guard. Kens. Un. 

. 389 

Kgertou v. Karl Brown low 

. 1138 

— v. Matthews . 

. 173 

Egg v. Burnett. . 

. 1203 

Kgmont (Earl of) v. Smith 

872 

Ehrcnspcrgor v. Andcroon 4 
Eicholz v. Bannister 

180,1044,1047 

. 971, 1044 

E. I. Co. v. Vincenc 

. 250 

Ekins v. Tresliain 

. 981, 983 










Elbingcr r. Armstrong . 

PACK 
. 584 

England v. Curling 

PACK 
796, 1123 

Elect. Tel. Co., hi rc . 

354, 810, 817 

— v. Davidson . 

7 

— p. Bunn 

. 811 

— v. Downs 

. 841 

Kiev v. Positive Government Se- 

— v . Alarsdeu . #*. 

. 1037 

curitv Co. 

. 177 

English v. Blundell . 

35, 38 

Elfonl r. Teed . 

. 763 

— r. Darley. 

763 

Elgio v. Webster . 

. 77, 80 

— and Irish Church and Uni¬ 

El kington r. Holland . 

. 410 

versity Ass. Co., hi re . 77 

Ellen r. Topp 

. 455 

— Channel Co. r. Bolt. 

96, 98 

Elliot r. Clayton . 

. 1315 

Kiithovcu r. Hoyle . 774, 

1059, 1239 

— v. Edwards . 

020, 878, 895 

Kntwisle, In rc , 

. 783 

— v. Merry man 

. 129 

— r. Ellis . 

. 721 

• - r. Wilson . 

. 707 

Knys v. Donni thorn 

. 39 

Elliott v. Bishop . 

248, 250, 251 

Era Ins. Co., In re 

. 807 

— v. Davis 

. 33, 86, 88 

Erischen r. Barkworth . 

. 511 

— r. Johnson. 

. 290, 1277 

Ernest r. Nicholls 

. 75 

- - r. Kciup . 

. 1301 

Erbkine v. Adcnnc . 201 

1, 227, 246 

— v. Pybus . 

• • v. Richardson . 

. 929 

Kscot t>. Milwaixl . 

41 

. 1144 

Esdailo r. Oxeulmm 

. 477 

— v. Thoinns . 

. 925 

— r. Sowerby 

. 771 

* - V. Turner . 

. 181 

— r. Stephenson . 

. 888 

Ellis r. Emanuel . 

. 657 | 

Esparto Trading Co.,/u yr, 807, 812, 818 

— r. Griffiths . 

. 609 

Esposito v. Bowden 

. 096 

• • v. Hamlin 

393, 396, 401 

Ksscll r. Hayward. 

. 802 

•• t\ Hunt 

. 962 

Essex r. Daniell . 

. 898 

-- v. Mason 

. . 1093 

Kata r. Smyth 

. 851 

— r. McHenry . 

. 1247 

Kihriiigton r. PaiTut . 

. 137 

— r. Beg. . 

. 625 

Europa (The) 

. 643 

— V. Schnneek . 

. 103 

European Bank, hi ir. . 

. 376 

— v. Taylor 

. . 330 

— r. Vox. 

. 1209 

— r. Thompson. 

. . 940 

European, kc. f Co. r. B. M., 
Co. . 3G2, 431, 587, 

&«-• 

— v. Turner 

. 485, 496 

639, 1195 

— v. Wilmot . 

. 672 j 

Evans' Case .... 

. 811 

Ellison v. Bi-mold 

. . 187 

— v. BirHncll. 

615, 1127 

— v. Collingridgo . 

. . 752 ; 

-- r. Bignold . 

. 740 

El mew tie r. ( ni ne . 

. 1245 

- - v. Birch 

. 452 

Elmore t*. Kingscoto 

. 915 j 

— v. Brembridgo . 

659, 665 

— v. Stone . 

. . 922 

— o. Carrington . 848, 

857, 1136 

Elphick r. Bur lies 

. 991 

— ‘ r. Cramlington . 

61 

Klsaiii r. Denny . 

. 772 1 

- - r. Davis 

258, 1264 

El. see v. Grttward . 

3, 377 

• - r. Drummond 

. 1202 

Klthnm v. Kingsumn . 

. 362 , 

— r. Edmonds 

. 857 

Elton r. I wii kins . 

. 688 

— r. Edwards 

. 1175 

Elves v. ( 'rofts 

. 1154 

--- v. Hutton . 

. 494 

Elvyr. Norwood . 

.611, 1250 

— r. Judkins . 

. 1216 

Elwes v. Alnw 

. 248, 251 

— r. Kymer . 

. 758 

Ely (Dean of) v. Cush . 

. 1248 

i 

• - r. Maim 

. 1315 

Emancipation (The) 

. 642 

-- p. Mathias. 

213, 340 

Emmanuel, Ej' jmi rO: 

. 1313 \ 

-- r. Niched . 

. 578 

Emanuel r. Dane . 

. 988 

— v. Robert* . 

. 163 

Embliii v. Dartnell 

. 776 

— v. Boo 

199, 439 

Emdcn v. Carte 

1310, 1315 

— v. Simon . 

. 1260 

Emery v. Day 

. 1256 

— v . Wright . 

. 322 

— v. Kaueix • 

. 143, 144 

Evelyn r. Chichester . 

. 125 

— v. Richards 

. 362 

— v. Raddish 

. 292 

— v. Wuso 

. 905 

— r. Templar 

. 844 

Endy v. Eyo 

. 353, 787 

F.vcranl r. Watson 

. 767 

Emiua Silver Alining Co. 

v. Grant, 

Everett r. Collins . 

. 1209 

815, 1248, 1244 

— p. Desboro ugh . 

. 51 

Emmons r. Elderton, 390, 434, 435, 

— r. Loud. Ass. Co. 

. 734 

433, 450, 451, 457, 459, 1028, 1030 

— r. Robertson 

. 1259 

Kmincinoit'a C«so . 1010, 1181, 1182 

Everth t*. Smith • 

. 716 

Kmmorson r. Heel is 

. 177, 869 

Ewart v. Graham . 

. 1005 

Kmme.rtnn v. Alatthcws 

. 975, 978 

— t\ Latta 

672, 1245 

Emmett v. Norton 

. 143 

Ewers v. Hutton . 

. 856 

v. Tottenham . 

. 756 

Kisll r. Cartridge . 

. 1035 

EmpressEngiuocriiig Co., 

Tit re . 60 

Exeter Carriers’ Case . 

. 567 

Empson v. Soden . 

. 286 

Kyles v. Ellia 

. 1199 

Eiuierby r. Gilpin 

. 1158 

Eyre v. Bartrop , 

. 661 






Eyro v. M‘Dowell. 

— r. Waller . 
Eyres v. C'cjkrd . 
Eyiton v. Syunouds 

— v. Stiuld . 


PACK 

106, 784 
. 778 
. 1307 
. 903 

. 181 


Farias’* Case 
Fabian v. Plant 
Factor r. Philj»ot . 
Fain:lough r. Pavia 
Fairlio v. Christie . 

— v. Fonton . 
Fail-man v. Oakford 
Fail-title r. Gilbert 
Faith i*. Kichmoud 
Faithful, h> /•>* . 

— v. Kwcn. 
Faleko v. Gray 
Falk, Ex pni'U' . 
Falkner v. ltitchio 
Fallowcs r. Tuvlor 


. 280 
3 

. 019 

. 753 

. 1238 
01, 1227 
437, 450 
. 212 
787 

477 

478 
1121 

005 
717 
10 


470, 


94! 


FeLse v. Wray 
Feistel r. King’s College 
Feize r. Thompson 
Fell v. Goslin 

— v. Knight 

— r. Whittaker. 

Fells v. Head 
Feltham i\ Cartwright 

— t*. England 

— v. Terry . 
Felthonsc r. Biudlcy 
Fcnn, Ex jurU 

— v. Pittleston 

— v. Harrison 
Fennell r. Kidler 
Fenner r. lhiplock 
Fanning r. Luixl Granville 
Fenton a. Prown . 

— v. Duh. St. 1\ ('•>. 

r. Kmblerx 

— r. Holloway 

— r. Hogan . 

— r. Pearson 
Fen turn v. Pocock 


VAGK 
. 059 

1145, 1148 
. llt‘l 
. S9 
. 209 
. 335, 336 
. 054, 1128 
. 1005 
. 441, 445 
. 1043 
. 15 

. 817 
340, 360, 026 
48, 49, 53, 771 
. 1163 
. 340 

. 804 
. 890 

. 435 
. 171, 1254 
. 148 
. 321 
. 1150 
. 700 


Falmouth (Karl of) r. Koborts 

. 781 

Ferguson v. — . 

. 242 

r. Thomas 

161. 104 

— -r. S]H*n«*er 

Fergusson r. .Norman . 

. 1248 

Fnneourt r. Thorne 

1088, 1090 

. . 1170 

Fane r. Pane 

• 

. 1174 

Feronia (The) 

. 478 

— r. Spencer . 

9 

. 880 

Ferret r. Hill 

. 289, 1174 

Fannin i». Anderson 

• 

. 1253 

Ferris r. Pond 

. 773 

Farebrother v. Aiisley . 

• 

479, 1035 

Ferry r. Williams . 

. 402 

— v. Simmons 

• 

. 178 

Fesnnimyer r. Adcock . 

. 1048 

Farhall c. Farhall . 

• 

. 132 

Kessard v. .Mugnier 

1192, 1224 

Farina r. Home . 

• 

. 923 

! Fetter r. Peal 

. 1102 

Farley, Ex jtnrte . 

• 

017, 619 

Few r. lVrkins 

. 259, 261 

— r. 1 5 riant . 

• 

. 1293 

Fowings r. Tlsdal 

. 451 

Fnrmehx! r. Pain . 

• 

. 203 

Ffooks r. Loud, and S.West. Kv. Co. 822 

Farmer r. Uogers . 

• 

. 262 

Field r. ladcan 2U4, 

939, 941, 1013 

— r. lfiivH'll . 

1045, 1172 

— r. Megaw . 

. 638, 1271 

Furn v. Ward 

• 

. 1102 

— v. Newport, Ac., 11, 

v. Co. . 1216 

Parmdmm r. Atkins 

• 

. 122 

— r. Sow 1» 

. 141 

Farnsworth v. Garni id . 

• 

. 406 

— r>. Mitchell . 

. 327 

Faniworth r. Hyde 

• 

712, 716 

Fielden r. Slater . 

. 1275 

— v. l’ackwood 

• 

. 301 

- , Thonma (The) 

. 386 

Farquhav r. Farley 

• 

. 890 

Fielder r. Hanger 

. S61 

t. Soutlicv 

• 

. 1059 

— v. Marshall 

. 761, 773 

Fan-all r. llihlitcli * . 

• 

. 187 

— v. Starkiu 

1001, 1275 

Form nee v. Klkington . 

• 

. 278 

Figlia Maggiorc (The) . 

59, 518, 966 

Fanant v. Barnes . 

419, 442, 527 1 

Fillieul r. Armstrong . 

. 449 

— V. Lovel . 

• 

255, 604 

Filliter r. Phippanl 

. 738 

— v. Olmius 

• 

. 1113 

Finch r. Pruoks . 

. 1216 

Farmr r. Dctiuno . 

• 

. 85 

— r. Prown . 

. 606 

— i\ Hutchinson . 

• 

. 208 

— r. Underwood 

. 1121 

Fairer r. Niglilingid . 

• 

8S7, 907 

Findon r. M‘Laron 

. 321 

Farrow v. Wilson . 

• 

453, 1243 

— r. Parker . 

. 1139 

Far well v. Host. & C. Kv. Co. 

. 445 

Finlay v. Prist. & Kx. K v 

\ Co. 89, 236 

laulder r. Silk 

9 

. 149 

Finley v. Jowel . 

. 457 

Faulkner v. Poitou 

• 

. 605 

Fiuucanc v. Small 

. 419 

Paviell r. Gaskoin 

• 

. 285 

Kirbank Pell . . 

. 1094 

Fawcet >•. Ixjwther 

• 

. 601 

Firth r. Purvis . 

. 328 

Fawcett r. Cash . 

• 

. 437 

Fiachel tr. Scott . 

. 936 

Fawous v. Sarsliold 

• 

. 681 

Fish v. Hutchinson 

. 167 

Fawkes r. Lamb . 

• 

01, 204 

— v. Kelly 

. 408 

Fazakerly v. M'Kuight. 

• 

. 148 

— t\ Kcmpton . 

41 

Fear v. t’nstlo 

• 

. 1309 

— r. Kicliurdson 

. 131 

Fearn v. Cochnmc. 

♦ 

, 1201 

Fisher v. Algar . 

* . 327, 336 

— v. Filica 

— v. Lewis . 
Fcatherstou v. Hutchinson 

. 48 

. 1261 
1136, 1170 

— r. ApiKillinarls . . ,1142 

— v. Fellows .... 1037 

— v. Liverpool Marino lus. Co. 679 











PACK 


PACE 

Fisher v. Mowbray 

. 121 

Forbes t\ Marshall 

. 788, 789 

— c. Sntmida . 

. 938, 1001 

Ford, Es.inrU 

. ... . 1315 

v. Smith 

. 510 

— v. Beech 

. 1223, 1225 

— r. Vul do Travera 

. 1109 

— r. Cotcsworth 

. V 488, 511 

Fishmonger*’ Co. r. Robertson . 89 

— v. Fothergill 

. 326 

Fishwiek v. Mi lues 

. 1089 

— And Hill, In re 

. 879 

Fisk r. Mastcnuuii 

. 729 

— v. Olden 

. 602 

Fiti'h r. .Tones 

. 757, 780 

— r. Tiley 

. 1189 

— v. Sutton . 

3 

| — v. Yates 

. 200 

Fitton v. Accidental Death Ins. 

Foul's Case . 

. 3303 

Co. 

. 749 

Fordhnm r. Brighton lty. Co. . 531 

Fitzgerald i\ Dressier . 

. 109, 649 

Fonl ley’s Case 

. 1188 

— r. Fitzgerald 

. 856, 862 

Fores r. .)ohnes . 

. 1137 

— v. Trant 

. 1225 

Forest r. Munch.. ShefK, & Lincoln 

Fitzherbcrt t*. Mather . 

687, 689, 979 

Ky. Co.. 

. 822 

Fitz-Hugh v. Dennington 

. 1191 

Forman r. Wright 

. 779 

Fitzinaurice r. Bnylcy . 49. 50, 174, 177 

Forijuct r. Mooru . 

. 263 

— v. Waugh . 

. 24 

Forrester’s Case . 

. 123 

Fivaz v. Nichols . 

. 1135 

Fort ester r. Pigon. 

. 687 

Flanagan t\ (Jt. West. Ky, 

. Co. . 825 

Forster r. Christie 

. 697 

Flaumignn r. Bishop Wearmouth . 143 

— r. Mneruth 

. 785, 786 

Fleet v. Perrins . 

. 134 

— r. Taylor . 

. 40 

— i\ Miuton . 

66 , 204, 918 

Forsyth i\ Briatowe 

1249, 1258, 1262 

Fleming v. Buchanan . 

. 1292 

Fort r. Lee . 

. 688 

— v. Gooding 

. 213 

Fort esc u:* r. Hemiah 

. 1124 

- - v. Man., 8hcf. 

& Lini'. 

Forth r. Simpson . 

. 423 

Ky. . 

. 482, 622 

— r. Stanton . 

1228, 1272 

Flemvng v. Hector 

. no 

Forward v. Pittnrd 

. 532, 561 

Fletcher v. Alexander . 

. f>18 

Foster r. AHiiiimoii 

. 799 

— r. Bowshcr 

. 997 

r. Bank of Kngland . . 1023 

— r. Bmddiek . 

. 485 

r. Bates 

. 330 

— v. Dyclie 

. 399, 1115 

— r. Blaekstone 

. 614, 1272 

— r. Gillespie 

. 402 

r. Bhikeloek 

. 466 

— r. Haivot 

. 1136 

r. Cockerell 

. 614, 1272 

— r. Inglis . 

. 497 

- r. Colby . 

. 508 

— v. Marshall 459, 1013, 10 46 

— r. Daw 1st . 

1222, 3232, 1262 

— v. Sondes (Lord) 

. 1150 

— r. Kkwx Bank 

. 359 

— v. Taylcur 

. 1106 

— v. Krainpton 

. 963 

Flight v. Holland . 

. 123, 902 

I — r. Oiwn . 

. 1040 

— r. Booth . 

870, 884, 888 

-- r. .lolly 

. 199, 208 

— c. Maclean . 

. . 774 ; 

- - r. lj*y 

. 1036 

— V. Reed . 

. 1159 

- - r. Lister, In re 

. 844 

Vlindt r. Scott 

. 1156 

r . Mack in mm 

. 758, 763, 1177 

— v. Waters . 

. 151 

r. Oxfoid, Ac., 

By. Co. . 825 

Flinn r. Head him 

. 686 

— r. Parker . 

. 771 

Flint v. Brandon . 

1121, 1123 

— r. Patterson 

. 1253 

— v. Fleniyng . 

. 706 ! 

— r. Smith . 

. 989, 990 

Florence Land Co., In re 

. 824 ; 

— i\ Stewart . 

. 1025, 1031 

Flory v. Denny . 

. 625 ! 

—- r. Wilncr . 

. 708 

Flower v. Holiugbrokc . 

. 408 

— c. Wilson . 

. 3320 

— v. Buller . 

. 140 

Fothergill r. Holland 

. 3130 

— v. Hartopp 

. . 877 ! 

•— r. Walton 

. 488 

Floyd v. Mangle . 

.. 408 

Foulki'S o. Met. Ky. 

. 4S2, 522, 664 

Fluck v. Tollemache 

. 124 

— r. Scllway 

. 838 

Find v. Rumcey . 

. 1302 

Fountain v. Smith 

. 133 

Flureau r. Thornhill . 

. 901 

Foiuituim: r. Cnnimrtlicu Ky. . 353 

Foley r. Addenbrookc . 

. 35 

Fowcll v. Banter . 

. 256 

— r. Hill 

. 367, 1237 

Fowkcs c. Maiich., Ac. 

, Ins. A. . 741 

— r. The United Fin 

* Assur. 

— r. Joyce . 

. 321 

Co. . 

. . 706 

Fowle v. Freeman 

. 173 

Foley (Lady) v. Fletcher 

. 1225 

Fouler r. Foster . 

. 841 

Follett r. Hoppe . 

1040, 1043 

r. Knoop . 

. 966 

Follit r. Koetzow . 

. 1136 

Fowler, In rr t v. Monmonthahire 

Fooixl v. Noll 

. 1216 

By. Co. . • 

. 1166 

Foot r. Raker 

. 1159 

Kowles r. Gt. Western Ky. Co. . 564 

Forbes's Case 

. 807 

Fox r. Bishop of Chester . . 1150 

Forties v. Aspinall 

. 705 

— r. Clifton 

. . 83, 795 

— i\ Cochrane 

. 195 

— r. C'ranc 

. . . 906 

— v. Jackson . 

. 615, 672 ! 

— r. Frith 

. 798 










Fox v. Oak^ 

l'Attfc 

. . 220 

Fuller r. Smith . 

1'AflK 
1044, 1184 

— v. ScnrM 

. 1152 

— r. Wilson . 

. 54, 913 

Foxcmft -r. JBood 

. 426 

Full wood’s Case . 

. 1290 

Foxwist v. Twmaiiie 

. ' .130 

Parker, Erjtarlc . 

. 3103 

Fragano r. Long . 

. 578, 984 

Furgusou r. Wilson 

. 805 

Framnton r. Coulson . 

. 1192 

Fur ley v. Bates . 

. 932, 936 

Francis i\ Cockerell . 520, 530. 1020 

— r. Wood . 

. 272 

— t. drover . 

. 1250 

Furness v. Caterlmm 15y. 
— v. Mcuk . 

. 824 

— v. Hawkeeley . 

. 1260 

. 22 

— v. Wyatt . 

. 321 

Funds v. Leicester 

. 9.11, 970 

Frank r. Edwards 

. 653 

Furnivall v. Coombcs . 

. 73, 185 

-*- v. Mainwaring . 

. 906 

— r. Grove 

. 263 

Frankland r. Cole 

. 409 

Furtado r. Hodgers 

. 696, 1156 

v. Nicholson 

. 850 

Fusilier (The) 

. 385 

Franklin t*. Hosier 

. 403, 479 

Fyilcll r. Clark . 
FylesCasc . 

. 771 

— v. Ncute. . 430 . 031. 035 

. 817. 

Franklyn v . Lomond 06 , 
— v. Miller . 
Franks, 2s> parte . 

Fraser v. Bunn 

07, 870, 893 
. 1190 
. 146 
. 1088 

Garaimuin r. Kroeft . 

9*29, 960, 966 

— v. Pendlebury . 

— v. The Tel. Constr. ( 

. 1042 

(hi)lay r. Lloyd . 

. 205, 498 

*o. . 487 

Gober t. Diver . 

. 898 

Fray v. Voules 

Frazer r. Hill 

. 410 

Gabriel Miles's Cane 

. 860, 1306 

. 030 

(4u by r. Driver . 

. 64 

— i\ Jordan . 

. 061, 763 

(huhl r. Houghton 

. 64 

— v. Marsh . 

. 58 

Gniiislbnl r. Carroll 

. 953 

Freak r. Cmuefeldt 

. 1254 

Gale r. Burnell . 

. 627 

Free v. Hawkins . 

. 199 

— r. Capem . 

. 1263 

Freedom, The 

. 518 

— v. Jsu'kic. 

. 799 

Freeland r. (Hover 

. 038 

— r. Undo 

. 846 

Freeman r. 1 laker 

. . 978 

— r. Kectl 

. 1152 

— v. llirch 

. 430, 579 

Gallagher e. Piper 

. 445 

— r. Cooke 

. 207 

• Guilin r. L. & N. W. lty. Co. . 530 

— v. E. 1. Co. . 

. 57 

1 Galswoilhy r. gtrutt . 

. 1115' 

v. Edwards . 

. 323 

; Gal van nail Iron Co. r. Wes tohv . 795 

— V . Jcileries 

. 1047 

Galway r. Mattlicw 

. 786 

— i\ Pope 

. 844 

Gumbies v. Ocean .Mari] 

tie Insur- 

v. Kosher 

. 330 

auce Co. 

675 

— r. Stucy . 

. 1252 

(Inline, Er pttrle . 

1224 

— v. Taylor 

. 490 

Gammon r. Beverley . 

727 

Freestone i». Butcher . 

. 338 

(huideli r. Pontigny 

450 

Frueth c. Burr 

. 1220 

Gaudy r. .lubber . 

218 

Frame v. Wright . 

. 875 

Garden 0 . Bruce . 

1257 

French v. Baron . 

. . 000 | 

Gardener v. .Salvador . 

715 

v. Campbell 

. 1189 

Gardiner 1 *. Child* 

968 

— v. French . 

. 845 ! 

r. 1 lavis . 

61 

— v. Gerber . 

. 513 

— r. Gray . 

938 

— c. Macule . 

. 3125 

v. Griltitk 

603 

-— r, Newgas 

. 487 

r. Houghton . 

1134 

— v. Patton . 

. 32311 j 

- • r. Williumsoii 

308 

— r. Phillip* 

. 327, 339 ! 

Gardner r. Cazeuove 

640 

— i\ Styling 

. 795, 799 ! 

t\ Grout 

925 

Fiend v. Buckley. 

. 875, 880 j 

— c. Lon. Clmt. & Dov. IB 824 

— v. Dennett.. 

. 113 ! 

r. M‘Mahon . 

1260, 1261 

Frcscobaldi v. Kiimston 

. 1298 ; 

— r. Walsh 

779, 1239 

Freslilicld’s Trust, In re 

. 1272 i 

— r. Welsh 

660 

Friar r. Grey 

. 257 ' 

Gardom, Ec jmrtr 

. 674 

Friedlander v. Lon. Ass. Co. 

. 733 ! 

— r. Lee . 

. 896 

Friend r. Harrison 

. . 1130 j Garforth r. Fearou 

. 1148 

Friawell r. King . 

. 470 , 

Garland, j£e jiirtc 

. 131 

Frith r. Forbes . 

. 783, 784 . 

— r. Jacomh 

. 81 

Fromont v. Con pin ud . 

. 800 

Gain mil v. Chapman 

. 247 

Frontin v. Small . 

. . 45 

Garuer v. Moore . 

. 131 

Frost r. Knight 451, 837, 

1389, 1235 

Garnett 0 . M‘Kewan 

373 

— *. Oliver . . 

. 59 

— r. Willan 

543, 564 

Fry v. Chartered Mercantile 

Bank 

Garrard r. Woollier 

. 1235 

of India , 

. 514 

Gan elsv. Kensington . 

. 686 

— v. Malcolm . 

. 1143 

Ganvtt r. Handley 

25. 43 

Fnllalovc v. Parker 

. 1366 t 

Garaide r. Trent Navigation Co. 561 









Carton v. BrUt. k Exeter By. Co. 525, 
640, 550, 557, 558, 571, 572 

— it. fit. W. lty. Co. . . 574 

Garwood r. Edo .... 880 

Gascoyne v. Edwards . . . 1242 

C*k«U o. Chambers . . 805, 825 

— f’. King .... 1169 

Gaskin r. ltalls .... 247 
(Juslight k Coke Co. f. Turner 289, 1144 
Gaston v. Frank urn . . .140 

Gat el's v. Undelej . . 184, 868 

Gath v. Lees . . . 939, 1188 

Gattorno v. Adams . . . 989 

Catty v. Fry ... 777, 1094 
Gaunt v. Taylor .... 1296 
Guuntlett v. King . . . 836 

(Unwell r. Untui . . . 160 

Gay, Ex jHirte . . . .811 

— r. Lander . . . .774 

Gnyford i*. Nicliolls . . .858 

l lunch r. Ingnll . . . .742 

Geary r. Bhysie . . . .176 

Gcddcs v. Bennington . . . 992 

Gee, 7a rr .31 

— r. lame, k York. By. Co. . 1106 

— r. Metrojxilituii Uv. Co. 530, 635 

— - r. Buck . I 656, 672, 678 

Geockic r. Monk . . . .261 

Gccrn r. Mato . . 1043, 11445 

Gerry r. Benson . . . .188 

Gell r. Burgess . . . .1199 

— v. Vurmedum . . . 905 

Geliy r. Clerk .... 303 
General Kxckango Bank r. Horner 838 

— Finance Co. r. Lilxjratnr 

Sue.207 

— Sliaro Co. r. Wctly Brick 

Co.281 


— South American Co., //* /r 769 

— Sou til American Co., &>, 


jurtft . 

• 

. 782 

— Steam Co. v. 

Bolt 

. 660 

Gonessoo (The) 


. 3S6 

Gcuges v. Genges . 


. 476 

Gcuning v. Lake . 


. 214 

George v. Milbanko 


. 844 

— r. Skiving toil 


. 405 

— v. Surrey . 


. 760 

Oeralopulo r. Wider 


. 769 

Goranl v. Lewis . 


. 189 

Gerish v. Chaitier 


. 168 

Gutman v. Chapman 

1130, 

1132, 1183 

— Date Co., Ln rr 

. 808. 

Gernou v. Boy. Ex. Ass. Co 

. 711 

Gerrard r. Boden . 

• 

. 1284 

Gil»b v. Mather . 

• 

. 7«4 

Gibbs i’. Gould 

« 

1257, 1258 

Gihhcs, Ex jHirlc . 

• 

. 966 

Gibbon v. Budd . 

• 

889, 1165 

— v. Mendez 

• 

. 506 

— r. Buynton 

. 420, 534, 536 

Gibbons r. N. E. 

Metropolitan 

Asylum Hist. 

. 15 

—. r. Brewd 

• 

. 14 

Gibbs r. Daniel . 

• 

. 405. 1180 

— r. Fremont 

. 195, d 96, 1103 


““ *• Grey ... 58, 494 

— r. Harding. 857, 1124, 1139 

~ r. Souiham . . .1192 


I'AOB 

Gil.Wn r. MeMuUen, 356, 7, 359, 412 

Gibson r. Bradford . . 707 

— r. Carruthcra 95#/1311, 1312, 

1317 

r. Clarke . . . 900 

r. Dickie . . 834, 1186 

1 >. Doeg . . . 261 

r. East India Go. . 93 

— r. Holland 175, 916, 1267 


261 

93 


— r. Jrcsou . 

— r. Jeyes . 

— v. huptoii . 

— r. Miuet . 

• - r. Smnll . 

r. Spurrier 

— r. Sturge . 

— r. Wells . 

Gidley r. Lord Bulmcrstou 
Giirord , Es/mrlc . 

-- r. Whittaker . 
Gilbert's Cose 
Gilhy r. Copley . 

Giles r. Edwards . 

— r. Hurt 

— i*. Jlon]*r . 

— r. SmitJi 

— r. S|H in rr . I 

Gilkes r. Leonino 

Gill, Kx fKiiiit 


175, 916, 1267 
. 818 

. 1180 
40 

. 28, 762 

. 68, 687 

869, 887, 889 

. 605 


. 245 
i 71 

065 
. 1233 
. 817 
. 29 

. 1044 
. 1128 
. 1027 
. 32, 108 

309, 313, 318 
. 17 

. 466 
. 631 


- - r. Gt. East. lty. . . . 631 

- r. Manchester, kc. t By. Co. 533, 

565 

Gillespie r. City of Glasgow Bank 132, 


Gillett r. Hill . 

— r. Man man 
Gilliat r. Gillint . 

— r. BoWts 
Gilman r. Elton . 

r. Bohinson 
Gilmonr v. Supple 
Gilicsi r. Coojht k Co. 

Gingel! r. Burkins 
Gipjw v. Hume . 

Gipsy (The). 

Giraidy r. Bichanlson 
Giraud r. Biclunoml 
Gi.sbourno r. Hurst 
Glads tone r. Clay 
r. King 

Gladwdl r. Steggall 
r. Turner 
Gluholm r. llayes 
Glasgow Nat. Ex. Co. r. Drew 
Glazebrook r. Woodrow 1 
Gledstaues r. Allen 

— r. B. Ex. Ass. Co. 
(ilegg, £j: jMirtr. . 

Glen r. Duugey . 

— r. ]a*wia 
Glendinning, Ex park . 
Glenestor r. Hunter 
Glengnbcer (The) . 

Glengull (Lord) c. Banioitl . 
Glover v. Black . 

— v. Cope 

— v. llalkett . 1 

Glyn v. Baker 


132, 

811 

923 
400 
868 

924 
319 

47 

932 

1154 

1010 

1141 


. 1137 
. 171 
. 318 
. 701 
688, 689 
414, 1120 


766 

486 

813 


1190, 1191 
. 508 


. 677 
. 1313 
935, 1074 
. 733 


. 663 

106, 110 


. 387 
. 178 
. 680 
. 1278 
1079, 1081 
. 1269 


Glynn r. Thomas 327, 331, 335, 380. 





Goblctt v. fflbchy 

PACK 

181 

Goss r. Nugent (Lord) 

, PARK 

201, £94/1218 

Godard *. tBy 

1033 

— r. Withers *, 

. . ,717 

Goddard v. Bx . 

1213 

Goft v. Gandy 

. ' . 238 

— V. 

797, 1213 

Gouger r. Jolly . 

. \ 537 

— v. O'Brien 

1234 

Gough r. Fin do u . •. . 
Gould r. Barnes . 

. ' 9, 462 

— v. Snow . 

. 841 

. *8 

Godcfroy r. Dalton 

m , 410 

— v. Combs . 

. 1048 

— r. Jay . 

. 409 

— r. Tancrod . 

. 606 

Godfrey r. Harben 

. 139 

Gouthwnite r. Duckworth . . 40 

Godin v. Loud. Aas. Co. 

. 737 

Government Security Co. 

, 7u re ■ . 815 

Godolphiu r. Tudor 

. 1148 

Cover's Cane. 

. 814 

Godsail v. Boldero 

740, 747 

Goviorr. Hancock 

141 

Godson v. Smith . 

. 1241 

Guwmi r. Forster. 

1263 

Godt* v. Rose 

. 937 

Gowers Case 

319 

Godwin v. Francis 

176, 480 

Gower r. Capper . 

14 

Goggcrly v. Cuthbert . 
Golden v. Manning 

. 759 

Grace r. Morgan . 

1004 

. 562 

G rapine r. W rough ton 

1148 

Gold Co., In rr . 

. 808 

Grafton r. Arm it age 

930 

Goldicutt v. Townsend . 

844, 815 

Grufty r. Humpngo 

1124 

Golding r. Davis k Co. 

. 965 

Graham, Ex jtar/c 

H, 811 

Goldney v. Lording 

. 1246 

v. Ackroyd 

. 463 

Goldschmidt r. Whitmor 

. 698 

— r. Allsop 

. 231 

Gouipertzr. Bartlett . 

. 1183 

— v. Burras 

. 685 

r. Konuit 

. 850 

— r. Birk., kc. By. Co. . 822 

Gooch’s Case 

. S44 

r. Fretwcll 

. 177 

Good, Ji'x jxirlc 

. 1223 

r. Hope . 

. 86 

— r. Chcescninn 

. 1236 

— r. Johnson 

. 11 

Goodall t. Lowndes 

<1 

: — r. lxmdonderry 

. 804 

— r. Polhill 

767 

— r. Moleaster . 

. 1314 

— v. Skelton 

. 919 

r. Masson 

173, 177 

Goode i*. Harrison 

. 84 

r. Oliver 

. 888 

— v. Job 

. 1219 

— r. Tate . 

. 1030 

Goodman r. Boy cot 

416, 430 

- r. Whiclielo . 

. 204 

— r. Chase 

. 168 

Grainger r. Ainsley 

. 453- 

— r. Grilhths . 

173, 915 

Grammar r. Nixon 

. 63 

r. Harvey 

791 

Granger r. Jlucre . 

. 945 

— ?•. Pocock 

. 451 

r. George 

. 1237 

— r. Saver 

. 1039 

r. Worms 

. 891 

Good right r. (.'ordwent . 

. 275 

Grant, Esfxirtr. , 

. 465 

— r. Gregory . 

. 21 

— r. Austen . 

. 28 

— r. Richard son 

216, 256 

— r. Kllis 

. 1248 

— v. Struplmm . 

. 21 

— r. Fletcher 

917 

Goodson r. Forbes 

. 1035 

r. Hunt . 

17, 760 

Good title r. Morgan 

614, 908 

— r. Maddox 

204 

v. Morse 

. 212 

— r. Munt . 

980 

— v. Woodward 

. 267 

— r. Nonvay 

57, 492 

oodwin r. < 'oates 

. 1203 

— r. Paxton . 

680 

— r. Roberts 

. 777 

— r. Vaughan 

773, 790, 1204 

— r. Willoughby 

3 

Gratitudinc (The) 

. 494, 044 

rood year r. Simpson . 

800, 1087 

Gratland r. Freeman • 

. 51 

oom r. Allalo 

917 

Graveley r. Barnard 

. 1132 

ordillo v. Wc< eidin 

. 1103 

Graves r. Key 

. 208, 1206 

onion v. Kllis 

. 74 

Graves r. Legg 

. 204, 486 

— r. («t. West. Ry. Co. 

. 559 

Gray, lie 

. 457 

— r. Howdeu 

. 636 

— v, Bompus . 

. 276 

— v. Morley . 

. 690 

— r. Briscoo . 

. 913 

— r. Rao 

. 636 

— r. Carr 

. 513, 514 

— v. Himmingtoii . 

. 695 

— r. Cox 

. 976 

— i*. Seu, Ate., Ins. Soc. 

105, 816 

— v. Fowler . 

. 901 

— v. Strange. 

. 12115 

— r. Gutteridgo 

60, 363, 898 

Coro t*. Gibson 

. 148 

— t>. Haig 

. 461 

— v. Lloyd 

. 211 

-- r. Paper 

. 119 

Gorely, Re parte . 

Goring r. Kdmonds 

. 738 

— v. Stuart 

. 842 

. 662 

Gmzebrook, Ex part* . 
(it. Australian Gobi Co. 

. 1150 

— r. Warner. 

. 221 

815, 1177 

Corvison v. Perrin 

. 936 

Gt. Britain Assur. Co., In re . 748 

Gorton r. Falkncr 

. 321 

Gt Eastern (The). 

. 57 

Gosbell r. Archer. . 176, 

896, 901 

Greathead v. Bromley . 

. 1240 

Gosling r. Birmo . 

. 923 

Gt Ind. Pen. Ry. Co. t>. 

Saunders 720 









Ot. North. By. Co. r. Harrison 

r. H&wcroft 


PAGE 
. 1189 
. 529 

i*. Kennedy . 1187 

r. llan., SliefT., • 
&c., By. Co. 1220 
r. Nhcpheid, 528, 

545, 546 
r. Taylor . 626 

r. Wit ham . 13 

v. SwaNiuUl . 562 

. 643 


PAGE 

Grey r. Smith . . —. . 1099 

Grice t. Kcnrick . .62 

Richardson 932, JtS, 959, 962 
Uritlcnhoofe v. 1 taubuz . w 
Griffin v. Netherby 
Griffiths v. Dudley (Karl of) 


566, 567 
. 681 
. 541 
585, 1107 
. 651 
. 823 
. 265 

572, ion 


Great Pacific (The) 

(Jt. West., kc.f v. Crouch 

v. It lake 
r. Goodman 
• • v. Kednmyne 
r. Bimcll 
r. Ruxhout 
r. Smith 
v. Sutton 

Gt. West., ko., 9 of Canada r. Kawn-lt, 

623, 677 

Greaves, Hr. jxirifi . 

- i\ Asldin. 

i\ Ilopku 

r. tei' : 

Green r. Rnrtlelt . 

- - v. Raverstoek 

— r. Ileeslcy . 


r. Gidiow 
r. Hodges 
r. Jenkins 
r. Jones . 
r. <1 wen . 
r. lVrry . 

r. J *01K! . 
v. l*uifston 
v. Tombs. 
v. Young 


231, 


1038 
28 

447, 1138 
441, 445 
263, 296 
. 162 
. 891 
. 1233 
954, 969 
. 1203 
. 285 
. 284 

162, 1046, 3049 


Grill r. The Gen. Iron Screw Col. Co. 


r. Grown 
r. Cromwell 
r. Kales 
v. Klmslic . 
r. Fanner . 
v. Greenbank 
v. Haytliorne 
r. Honke . 
r. Mules . 
r. New River Co 
r. Nixon . 


151 

. 956 

927, 943 
. 1186 
. 622 
. 472 

. 867 
. 793 
. 696 
. 166 
. 292 

. 695 
426, 476 
. 122 
. 959 

. 65 

. 473 

. 448 
. 99 


60, 

130, 


Grimes v. Harrison 
Grim man v. Leggc 
GrimoMby r. Wells 
Griinxton r. Iimkcc|K*r . 

Giimwood v. Moss 
Grindcll v. Godmoml . 

Griseworth k Smith’s Ciiro 
G risMdJ’s Case 
Grisscll v. liristowc 

— v. Robinson 
Grizewood r. Plane 
Gronin r. Mcndhiim 
Grote v. Chester k llolvliend Kv. 

Co. . . . 523, 330, 1029 

Grove, jy.jMtiU: . . . .1245 

— r. Nevil . . . .122 

. 363 

. 462 

608, 615 
. 248 
666, 1201 


498, 699 
120, 806 
263 
945 
304 
261 
143 
819 
812 
1011 
1037 
1157 
950 


Groves r. Ruck . 

— v. Dubois . 

Grngcon t. Gemini 
Crymes r. Boweii'ii 
Guanl. Licli. Un. r. Grceno 


- r. Poole . . 58, 

43:1, 644 

Co. ... 

§ 


1193 

• - t». Snddington 

162, 206 

Gudgrn r. Rcttctt . 

• 


22 

— r. Sevin 

. 892 

Guepmttc r. Young 

• 


195 

- r. Smith 

. 872 

Guest v. Jlomfray . 

■ 


893 

- - r. St. Kath. Dock Co.. 

. 325 

Guidon v. Hobson . 

• 


82 

— r. West Cheshire Ry. Co. . 1123 

Gullifonl v. Du Cnrdonell 

• 


1148 

- v. Wynn 

664, 1223 

Gulliver r. Cosens. 

• 


330 

Wright . 

. 437 

Giuiim i*. Tyrie 

Gunn lakers’ Co. Fell . 
Gunn r. Roberts 

• 


507 

-- r. Young . 

Greenaway r. Adams 

. 708 
223, 1128 

• 


1151 

56 

— r. Hart 

. 212 

Gunn's Case . 

• 


15 

Greene r. West Cheshire Rv. Co. . 1123 

Gunnis t>. Erhart . 

s 


199 

Greening, Ex jutrte 

. 1312 

Gunter v. Halsey . 

0 

371, 

, 872 

Greenoiigh v. M*Clelkind 650, 

603, 763 

Gurgillr. Rower . 

• 


806 

Greenshide r. Dower 

. 79 

Gurney o. Bchrenil 

0 


965 

Grcenword v. Hunl 

. 71 

— r. Rawlins 

t 


205 

Gregg v. Coates . 

. 224 

— r. Womcrsley 771. 

. 1044, 

1283 

Gregory r. Kast 1. Co. . 

. 3017 

Gurr v. Cuthheit . 

r 

• 

• 

422 

v . Aligholl 

. 210 

— r. Scudds 

• 

■ 

1080 

— v. Wilson 

. 262 

Gurrin r. Roj^em . 

• 

• 

29 

- r. W. Mid. By. Co. . 

557, 558 

Guatnrd’a Case 


• 

1020 

Gregory Stokes r. Pitniinster. 

. 436 

Outhing v. Lynn . 

• 

• 

182 

Grrgsjon v. Ruck . ' 

. 917 

Outteriuge v. Munyard . 

* 

• 

288 

Gri.ll r. Levy 

198, 1140 

Guyard v. Sutton . 

G. W. Ins. Co. r. CunKHV 

• 

• 

133 

Gresham r. rostam 

. 993 

• 

• 

459 

Gresham Life Ass. Soo., Jic t 

E>: 

Gwillim r. Daniell 

• 

• 

987 

IVnuy . 

. 1018 

Gwinnett v. Phillips 

• 

• 

839 

Gres ley r. Mousloy 

. 1179 

Gwyuue v. Davy . 

• 

• 

1221 

Grexty v. Gibson . 

• it ... 

. 29 

— r. Mainstone . 

• 

♦ 

216 









HACKWoouWLyall 
Haddeadon 44 Ou. * Uflzelw 
H addon v. 

Hadkinson ttTtobiiisoii 
Hadley v. Bnxeijdalo 584, 

— r. Green . 

Hodwcn v. Mendizabel 
Hafod Lead Co., In re 
Hagedorn v. I/iing 

— v. (Hiverson 

— v. Whitmore 
Hahn v. Corbett . 

Hnigli r. 15 moles . 

— r. Guard. North Brier! 

— r. Kayo 
Haines r. Width 


1'AGK 
. 450 

ood . 13 

. 35 

. 718 
1104, 1108 
. 1*242 
. 1203 
. 1010 
. 941 

679, 737 
695, 721 
. 686 
6 , 1060 
y Un. 92 
160, 178 
286, 309 


Hamburg (The) . 

Hamer's DnY..Kitxirle 
Hamerton v. 8tend 
Hamilton Windsor Iron Works, 
In re 

Hamilton v. Grainger 

— r. Hector 

— v. Inclcdon 

— v. Mendez 
r. Mohun 
v. Snottiswoodo 

— r. Terry 

— r. Watson 
Hamlet c. Richardson 
Hamlin v. Gt. North. 

Hh miners! ey r. DtfBeil 


Haldane r. Johnson 

. 223 

Huiiunoii #\ Boll . 

• 

9 

Hole, » jHirlc 

. 1319 

I lamntond, Br jkh/c . 

a 

. 3244 

— V. 1 hnistead . 

. 1244 

— r. Anderson. 

• 

. 958 

— r. Ituwson . 

. 928, 937 

— r. Barclay . 

• 

. 474 

Hales r. Freeman . 

. 1036 

• — r. Dufrcuo . 

• 

. 770 

— v. Loud. & N. West. Rv. Co. 

— r. Smith 

• 

. 1255 

llaley r. Humincrslcy 
Halford r. (’aineron's, 

526, 1107, 1188 
. 645 

Hiniii>dcn r. Walsh 
Hampshire t>, AYiokens. 

1045, 1172 
. 193, 224 

fcc. . . 788 

Han by v. Cuaxin . 

• 

. 3C47 

— r. Kymer. 

. 740 

Handier. Hooper 

• 

405, 434 

Hal head r. Young 

. 701 

Hancock t. Hodgson . 
Hancock V. Lnblaclie . 

• 

. 73 

Halkett v. Mcrclit. Trnd., 4cc 104 

• 

. 3 39 

Hall’s Case 

813, 819 

ilnndford t\ Palmer 

• 

23, 349 

Hall, Brjunte 

160, 1271 

l!aud e. Hall 

• 

. 179 

— r. Aslmrst . 

32 

1 funds r. Load. Chat. ADov. By. Co. 446 

— v. Baiubridge 

. 21 

— r. Slmiey 

• 

. 125 

— r. Betty' 

875, 880, 1028 

Hauington r. DuChatel 

• 

. 1144. 

— r. Burrows . 

. 804 

Hankins r. Wulrunil 

• 

. 286 

— r. Cawiiovo . 

. 489 

Hanley i». Cassia . 

• 

. 469 

— r. Clmudless . 

1239, 1240 

Hanlon, la re . • 

• 

. 844 

v. Condor 973, 

1007, 1183, 3194 

Hannah r. Hodwson . 

• 

. 1179 

r. 1 lysoii 

. 3 342 

Haiinuir r. Gohlncr 

• 

. 945 

v. Feutherstonc 

. 757 

Hansard r. Hardy 

• 

. 604 

r. Fuller 

. 372 

— r. Robinson . 

• 

. 782 

r. .luiiMon 

. 516 

Hanson r. Annitnge 

• 

.. 924 

r. JcnkiiiKon. 

. 906, 907 

— r. Derby . 

• 

. 603 

r. Johnson . 

. 441 

— v. Meyer 

V 

931, 957 

r. Laver 

. 881 

-- c. Roiierdeini . 

• 

66, 67 

r. flavor, &C., of Swansea . 90 

H n rbo rt's Case 

• 

. 1034 

r. North East. By. Co. . . 530 

Hureourt v. Kanisladtom 

• 

. 904 

i*. Norfolk Estuary Co. . .1016 

— r. Wyman 

• 

277, 852 

r. Odbor 

. 1242 

1 larding c. Cooj>cr 

• 

. 1142 

v. Potter 

. 834 

— r. Davies 

• 

. 1216 

i\ Kobinson . 

. 671 

r. Kdgecuinbc 

• 

. 126G 

v. Smith 

39, 66, 786 
. 1042 

— v. Freeman 

• 

911, 970 

v. Swansea 

— r. Harding 

• 

. 1293 

r. Taylor 

111, 312, 156 

— v. Prcece 

• 

. 1338 

v. Worrell 

42, 149, 904 

— v. AVehster 

• 

. 807 

r. Wright . 

. 837, 839, 1196 

— r. Wilson 

• 

. 214 

nallcn t;. Builder . 

. 265 

Ifaidman r. Bcllliouse . 

• 

. 1232 

Hnllett v. Dowdal 

. 85, 105 

— v. Bootli 

• 

. 1268 

— r. Wigrum . . . 516 

Hallett’.s Kttatc, In re . . . 469 

Hallewidl t>. Morrell* . . .899 

H all idly r. Holgate . . 421, 635 

— r. Ward.... 1262 
Hallifnx v. Lyle .... 762 
Hallmarks Case . . . .807 

Halsey r. Grant .... 887 
Hnlseham v. Young . . .674 

Halstead r. Skelton . . . 764 

Halton, In re . . . . 1246 

llambidgc r. lie la Crouco . ; 80 

— v. Willeoek . 
JInnhm v. Hcsketh . * 
llaidwick (I/nd) r. Vernon 

— r. Austin 

— v. WiighJ 

Hardy v. Bern 

— r. Martin . 

— r. Beeves . 

— r. Vcnsey . 

— v. AVnters . 

• — t*. AVoodroofFe . 
Ilurc v. Barstow 


71, 407 
234 
1180 
297 
666 
1111 
mi 
603 
412 
127 
764 
732 


TAG* 
494, 642 
. 821 
235 


148 

1137, 1169 
131 
. 717 
. 834 
. 1094 
. 130 
. C66 
. 1039 
. 529 
3 











PA«E 

1 



PA OR 

Jlnror. Loud A X. West. I%y. Co. 822, 

Harrison r. lord North ; 

f. 

. 229 


1021, 1130 

— v. Lueke 

. 

L 

. 945 

— v. Travis 

. 708 

— v. Ruaooc 

. 

r 

. 767 

Harford r. Gardiner 

4 

— v, Seymour 

\ 

• 

f m 

. 660 

— r. Punier 

. . 873 

r. Southampt. 


. 848 

Hargrave r. Since 

. 058 

— t. Svkes 

4 


. 20 

Hargreaves r. Parsons . 

. 100’, 188 

— Tennant 

• 


. 802 

Haigrove, Ex parte 

. 070 

— r. Timmins 

• 


. 103 

llurland r. Minks 

. 1235 

— v. Wright 

• 


. 1113 

Harley r. King 

. 1270 

Harrow School v, Alderton 


254, 256 

Harlnek v. Asliliiny 

1240, 1251 

Harrowcr v. Hutchinson 


688. 711 

Hannan r. And«*rson . 

. 923 

Hart r. Alexander 

• 


. 85 

— r. Hannan 

. 1290 

— v. Raxcndalc 

• 


. 587 

— v, Johnson 

. 305 

— v. Riggs 

• 


. 148 

— r. Kingston . 

. - . 670 

— v. Rush 

• 


920, 924 

v. Rocvc 

. 105 

— v. East Un. Ry. Co. 


. 824 

r. Richards 

. 810 

— r. Fruntino, Ac., 

Co. 


. 1022 

— r. Vnux . 

. 723 

— r. Hart 

• 


. 1060 

Ilanner r. Roll 

. 041, 843 

-- r. Loach 

• 


. 337 

— r. Cornelius . 

. 405,418 

— r. Mills 

• 


925, 944 

Harms r. Parsons 

. 1153, 

— r. Nash 

• 


. 1263 

Harnett r. Gadding 

. 1125 

— r. Prondergast 

• 


. 1261 

— r. Maitliind 

. 242 

• - r. Stephens . 

. 801 ,: 

1206, 1307 

Harnor r. Groves 

. 190, 200 

— v. Swaine . 

• 

• 

. 884 

Harper r. Williams 

. 32 

— r. Wimlsor . 

• 

• 

227, 228 

Harphum r. Shark lock . 

. 013 

Harter v. Column . 

• 


. 011 

Harnitt r. Wise . 

. 090 

Hartford v. Jones . 

• 

• 

. 385 

Jlurrhy v. Wall . 

1147, 1238 

Jiartland r. Jukes 

• 

• 

. 1257 

Harries, In ir 

. 1203 

Hartley’s (-n.se 

• 

• 

. 793 

— r. Edmonds 

. 519 

Hartley r. Rnggin 

• 

• 

. 708 

Harrington v. ( ‘huivliwurd . . 793 

- " f. CW . 

• 

• 

. 767 

— r. I Taggart . 

. S9 8 

- - r. Cummings 

• 

10, 

435, 1152 

— r. Long 

. . 1130 

— v. Hudson 

• 


. 232 

— r. Price 

. 018 

— r. Moxhnm 

• 

• 

. 325 

■r, Ramsay . 

. . 2S2 

— r. Pousouby 

• 

• 

5 

l*. Viol. Crav. 

Dork Co. 5 

— v. Riec . 

• 

• 

834, 835 

Ha iris's Cum* 

. 818 

llartnoss r. Tompson 

• 

• 

. 127 

Harris, Ex parts . 

. 1020 

llarlop v. Jinan* . 

• 

• 

424, 027 

r. Atnlev . 

. . 04 

— v. Juekcs 

• 

• 

. 07 

— v. Jlireh . J 

>92, 1U0O. 1000 

Hart's Case 

• 

• 

. 1019 

— v. Carter 

57, 453 

Hartshorne t\ Watson 

• 

• 

. 200 

— r. Cockennoutli,A 

r.,l»y.Co. 575 

Hurl/, r. Schrader. 

• 

• 

. 801 

— r. Cos tar . 

. 521 

Harvey, Ex /tarts . 

• 

• 

. 017 

— r. Farwtdl . 

84 

Harvey r. Rridges 

• 

• 

279, 280 

— r. Fawcett . 

. 007 

— r. Grab! mm 

• 

• 

164, 894 

— i\ (Jt. West. Ky. Co.. . 358 

— r. Jolniston 

• 

• 

830,-838 

— v. Hnntbaeh 

. 163 

— r. Kay 

• 

9 

. 1008 

r. Jones . 

. 238 

— r. Poeoek 

• 

• 

310, 343 

r. Iiec 

. 130 

— i’. Towei s 

• 

• 

. 757 

— r. Morris . 

. 142 

Harwood r. Iaw . 

• 

• 

. 103 

— r. Nickerson 

. 13 

Haseler r. Lo Moyne 

• 

• 

. 336 

— r. Packwo.nl 

.. . 530 

Haselgrove r. House 

• 

• 

. 1223 

— v. Pep|<emall . 

. 1181 

llaselingtou v. (Jill 

• 

• 

841, 845 

— V. (Juine . 

1254, 1207 

H;isc]tiiie v. Siggem 

• 

• 

. 928 

— v. Reynolds 

. 1233 

Haslehum v. Young 

• 

4 

. 674 

— v. Rickett 

. 202, 200 

Hassell r. Long . 

• 

0 

653, 058 

— v . Shipway 

. 313 

— r. Mcrcht. Trad.. &e 

, 

. 104 

— t. Truman 

. 400 

llasser r. Wallis 

• 

• 

. 1041 

— r. Watkins 

. 1290 

Hastclow r. Jackson 

• 

1045. 1172 

— t*. Watson 

. 3, 5 

1 liistic r. Couturier. 

• 

4 

. 1001 

Harrison, Ex /tart •* 

. 500, 840 

Hastings (Manpus of) ' 

•. Thorlcy .1210 

— v. Ramhy . 

. 313, 1283 

Hastings, In re . 

• 

• 

. 1296 

r. Rank of Australia . 510 

Hutch v. Halo 

• 

• 

. 331 

— r. Cage 

. 169 

— r. Hatch . 

• 

• 

. 1180 

— Cotgreave . 

. 122, 780 

— v. Searlos . 

• 

• 

. 753 

r. Gurdner . 

. . 1129 

Hatcher, Ex /tartc 

• 

• 

. 812 

r. Hart 

. 645 

Hatch well v. Cooke 

• 

• 

. 496 

— e. Jaeksrm 

44, 86 

Hatstall v. Grifhth 

• 

• 

. -34 

-- r. Loud. A lir. 

Ry. Co. 527, 

Hutton, Ex /nrte 

• 

• 

. 817 






Haugliton 

Ins. Co. 

Havelock v. 

— v. 

Haven Gold 
Havens v. Middleton 
Havergill r. Hare 
Haverlock v. Glides 
Hawes t». Forster . 

— v. Smith . 

— v. Watson 
Hawko v. Corri 
llawkeu v. Bourne 
Hftwkes v . Smith . 
Hawkins, Edward (The) 
Hawkius v. Canly 

— r. Coultlinrst 
V. Harwood 

— r. Holmes 
r. Mai thy 
v. Kutt 

v. Walruud 

— v. Wuri*e 
Hawley v. Beverley 
Hawtuyuo t*. Bonnie 
Hawthorn v. Hammond 
Jlayv. Ayling 

— v. Willoughby 
Hay's Cose . 

Haycock Policy, In rr 
Huy croft r. Creasy 
Huydon v. Bell . 

— r. Miller . 

— v. Williams 


Empire 


Hayes v. South Wales By. Co. 564, 681 


j fay ling r. Okey 
llayiK* v. Cummings 
~ r. Multhy . 
Hnynes v. Han- . 
Haysclden r. Staff 
Hay tour. Irwin . 
Hayward v. Bennett 

— v. Scougnll 

— f. Williams 
Haywood r. Bihbv 


I'AUK 

Mar. 

. 700 
. 606 
. 698 
. 808 
. 1187 
. 623 
190, 489 
. 918 
. 131 
467, 959 
. 851 
86 , 103 
. 533 
. 386 
. 754 
. 750 

. 410 
. 173 
. 1014 
. 1199 
330, 383 
. 1087 
. 1037 
48, 103 
. 298 

. 1158 
. 817 
. 470 

1269, 1271 
. 979 
. 881 
. 1307 
1260, 1261 


285 
184, 258, 260 
. 207 
. 199 

. 406 
203, 204 
. 1195 
. 936 

. 1307 
1070 


— r. Brunswick Bldg. So. 290, 


3130, 1131 

— r. Cope . 
r. Rodgers 

Hazard v. Treadwell 
Head’s Case . 

Head r. TottcrsuU 
Htiahl v. Hay 

— r. Ken worthy 
Healey v. Storey 
Hearns r. Banco . 

Heiine v. Rogers . 

Heap v. Barton . 

— v. Dobson . 

Hoard v. Stamford 


Hearn v. Loud, k S. W. Ry. Co. 


Hearuo v. Tenant. 

537, 550 
. . 892 

Heath v. Chilton . 

. 129 

— v. Pugh 

. 1251 

Heathcotc v. Crooksbnnks 

. 1235 

Heather t>. Webb . 

. 1245 

Heathorn v. Darling . 

. 641 

Heatley r. Thomas 

. 140 


1274, 1285 
. 1126 
. 688 
. 47 

. 1020 
. 991 

. 1149 
. 1210 
. 784 
. 611 
. 208 
251, 288 
. 79 

1307 


Heaton Steel & Iron Co. 
Cose 

Heaven v. Peuder. 


f 


126 


Hcbb's Cano . 

Hebdcn v. Rutter. 

— r. West . 

Hedburgr. Pearson 
Hedley r. Bainbridgc 
HcOield t». Meadows 
Hegun r. Johnson 
Hegnrty r. Milne . 

Heillmt r. Hickson 
Heine key r. Karlo 
Heinrieh r. Sutton 
Hcinrick (The) . 

Helbert’s Case 
Helen (The). 

Helier n. (’uw-liert 
lfellawoll r. Kastnood 
llellier r. Sillcox . 

•llcllycr r. Grace . 
llelnio i*. Smith . 

Helps r. Clayton . 

— r. Wiiiterliottom 
H el shy r. Hears . 

Ilelyear r. llawko 
Hemming v. Trenery 

— t r. Ex ptrrfe . 
fleinmingwiiy, Ex jxirtc 
Hemii r. Garland 
Henderson r. Austral. St. Xav. Co. 

— r. Kasim 

— r. Gilchrist 

— r. Loud, k 

Co. 

— r. Mourn 

— r. N.-E. Ry 

— r. Royal Brit 

— r. Sipiire 

— r. Stevenson 
Hen free r. Bromley 
Henkel r. Pape . 

Hell ley n. Softer . 

Henman r. Dickinson 
llennessy, Ex pirtc 
llennikur r. Wigg 
Henry r. Root 
Henson r. Blackwell 

— r. Coo pc . 

He.ntig r. Stain forth 
Kenwood r. Oliver 
Ucpworth v. Healop 
Heraudr.lieaf 
Herbert i». Champion 


— v. Salis. k Yeovil Ry. Co. 1114 


Herefordshire Hk. Co. 
Hcref. k Morth. Tid. Kv 
Herla Kender's Case 
Hermann r. Hodge* 
Hern v. Nichols . 
Herne Bay Co., In re 
Heme t>. Beui *ow 
llervey v. Smith . 
lleseltine v. Siggers 
Hcaelton v. All nut 
Hesketh's Case 
Hcskcth v. Blanchard 
— r. Gowing 


1MGK 

Simpson's 

. 1019 
405, 442 r 
1100, 1119 
. 15 

14 

740, 741 
. 721 
. 80 
. 658 
. 308 
. 1085 
928, 943 
. 963 

. 476 
. 476 
. 820 
. 1156 
. 1294 
. 315 
. 234 
. 133 
. 801 
, 848, 1037 
. 1254 


N. V 


76 
54 
1238 
1246 
1246 
1254 
92 
237 
1296.. 


Ry. 

537, 


650 
230 

('o. . 585 

Bank . 812 
276, 293 
358, 544 
. 1*238 


Rr 


Co. 


19, 56 
709 
781 
819 
1214 
127 
740 
200 
729 
1216 
129 
86 
727 


1104 
la rc 831 
. 245 
. 1123 
52, 54 
. 824 
242, 245 
. 1130 
. 1012 
. 708 
. 87 

793, SOI 
. 124 










Heudcbowick r. Lungton 


I'AUE 

117 


Hills r. Croll 
— r. LomL Ass. Co. 


1'AflK 

902 

721 


Co. 

• 

562, 066 

— v. Mitson 

«... . 1142 

Hewiml r. Wheatley . 

• 

. 1295 

— v. Street 

E. . 1042 

Hcwisoti v. Guthrie 

• 

. 423 

— v. Sughruc . 

&9, 491, 1195 

Hewison v. Negus 

• 

814, 846 

Hilton v. Kekcrsley 

.1138,1151 

Jlewitt r. Ishant . 

m 

. 246 

— v. Woods . 

. 1140 

— v. Looscmore . 

• 

. 612 

Hinde r. Cray 

. 1151 

Hoynmn v. Neale 

• 

. 917 

— v. Liddell . 

. 953 

Heys v. Tindall . 

• 

. 406 

— v. Whitehou.se . 

177, 920, 936 

1 ley wood v. Pickering . 

• 

. 778 

Hind laugh v. Blakey . 

. 760 

Hey worth v. Hutchinson 

• 

. 989 

Hindlcy v. Westmeath . 

. 145, 857 

— v. Knight . 

0 

918, 1237 

Hindmarsh, Lx Yt 

. 1261 

Hihbcrt v. Carter. 

0 

. 965 

Hindustan (Bank of). In 

. . 1019 

— v. Martin 

0 

. «79 

— — China & Japan, Ex 

— v. Slice . 

• 

. 944 

2 *trie 

Kintrea . 1019 

Hihhsr. Hum 

• 

. 59 

Hino r. Allelev . 

. 764 

Hibhlewhite v. M‘Murine 21, 

1014, 1157 

Hinges toil r. Kelly 

. 385 

Hick r. PhiUiiw . 

• 

. 887 

Hingston v. Wendt 

. 478 

Hicke.s v. Cooke . 

• 

. 602 

Hinton r. Jlilihin . 

. 550 

Hickey v. Birt 

• 

. 1224 

Hiiiwcll r. Knight 

. 892 

HickioA, Co.'s (W . 

• 

. 783 

Hiix lifcld r. Smith 

769, 779, 700 

— r. Bodoeounchi 

• 

. 714 

Jlirschmaii r. Bmhl 

. 780 

Hieklcy v. Hickley 

• 

. 1179 

Hirsh field r. I/>nd. Brig 

lltuli k S. 

Hickman v. Cambrian, Ac. 

.Ins. Co. 104 

C. By. . 

. 1177 

— v. Haynes 


. 201 

Hirst p. Horn 

. 277 

— • tf . Mnehin 


. 599 

— r. Smith 

. 1301 

Hickinotts Cnw . 


. 1220 

Hiwox r. Greenwood . 

. 424 

Hicks v. Beaufort (Duke u 

if)! 

. 709 

Hitchcock r. Coker 

. 1153 

— r. Gixgory . 

8 

— v. biddings . 

. 910 

Hide, In ft. . 


. 1019 

— r. H winfrey . 

. 657 

Hieni v. Mill 


. 610 

11 itching* r. Thompson 

. 283, 340 

Higgins’ Contract, Li re 


. 885 

Hit Chilian r. Stewart . 

. 670 

Higgins r. Brotherton . 


. 508 

r. Walton . 

. 251, 288 

— t>. Hopkins 

02, 585, 1001 

lload r Grace 

. 65 i 

— v. Livingstone. 

— v. Pitt . 

• 

. 112 | 

Hoadly r. Maclaine 

. 915, 932 

• 

. 1170 , 

lioarc v. Dawes . 

. 794, 968 

r. Senior. 

• 

43, 40, 00 j 

— r. Graham . 

. 199 

Higginson v. Clowes 

• 

199, 870 

— r. Parker . 

. 628 

— Simpson . 

• 

. 1157 

— r. Beanie . 

1191, 1218 

Himron r. Mortimer 

• 

. 244 

Hobart v. Butler . 

. 389 

Higgons v: Burton 

Higgs v. Northern Assam Co. 

. 999 

. 1270 

llobhs r. L>md. &S.-Wcst. By. Co. 

529, 585 

— r. Scott 

• 

. 1009 

— r. Henning • 

. 686 

Higlmm v. Cookes 

• 

. 215 

— r. Hull . 

. 858 

Highmore v. Primrose . 

• 

. 1048 

Hobson r. Buss 

. 072, 673 

Hililyard v. South Sea Co. 

• 

. 1022 

— r. Cowley 

. 1226 

Hill r. Balls. 

• 

. 995 

— v. Mel loud 

. 619 

-- v. Boyle 

• 

. 1140 

llobyr. Built 

. 408, 413 

— r. Buckley . 

• 

. 891 

— r. ltoelmck . 

. 162 

— v. Curtis 

• 

. 1299 

lloclistcr v. Do la Tour . 

451, 457, 941, 

— v. Featherstoncliaugh 

• 

. 400 

1189, 1196, 1219, 1255 
Hoddesdeii Gas Co. r. Hozlewood . 174 

— r. Grange 

• 

. 280 

— r. Gray. 

• 

. 995 

Hodges r. bl. Lichfield 

. 890, 901 

— r. Halford . 

• 

. 773 

— r. llodgcs 

. 140 

— o. Heap 

• 

. 770 

Hodgkinson r. Cooper . 

. 880 

— v. Johnson . 

0 

. 1088 

— r. Crowe . 

. 193 

— v. Kitehing . 

0 

. 471 j 

— v. Kelly . 

. 1010 

— o. Lano . 

• 

830,1127 1 

1 f odgman v . Tho West Mid. By. Co. 653 

— t\ Lewis 

• 

. 753 1 

] lodgson v. Anderson . 

. 28, 169 

— t\ Perrotfc 

• 

. 1032 

— v. Conpard 

— v. Fulfarton . 

. 1281 

— r. ltamm 

• 

. 1089 

. 419, 496 

— v. Boyds 

• 

28, 72 

— r. Johnson 

. 160, 162 

— r. Saunders . 

• 

. 859 

— v. Le Bret 

. 918 

— r. Smith 

• 

. 1310 

— v. Loy . 

J 959 

— r. Tucker 

• 

. 34 

— i*. Malcolm 

. 487, 694 

*— i*. Walker 

• 

. 1302 

— r. Itichardson 

. ' . 687 

— v. Wilson 

• 

. 723 

— v. Temple 

. 1163 

Hill's Case . 

0 

. 110 

— n. Williamson 

. 1253 








PAfJR 

Hodaon v. C& Icrv. Life Ass. So. . 739 

Holt r. Ward 

PAGE 
. 122 

— 0 .Tto\Co. 

• 

. 824 

Holyday v. Morguu 

983, 984, 985 

— v. T?il . 

■ 

. 1045 

Homer, Ex parte . 

. 1292 

Hoffman v. Erahall 

• 

. 723 

— r. Ashford 

1152, 1154 

Hogarth f. Latham 

• 

81, 753, 787 

1 Homersluim t. Wolverhampton, 

Hogg v. Skeen 

• 

. 80, 757 

ke. t Co. 

.94 

Hoggins v. Gordon 
Hoghton t>. Matthews 

• 

. 389 

Koneynmn i\ Murryntt. 

. 15 

• 

. 474 

Honk r. Muller , 

. 944, 1218 

Holcombe v. Hew son 

• 

. 1155 

Honnor v. Xortou 

. 1313 

Holeroft v . Barber 

• 

. 437 

Hooke* v. PiiM*r . 

. 106 

— v. Dickenson 

• 

. 835 

Hoole v. (it. West. By. Co. . . 808 

Holden v. Liv. Gas Co. 

. 254 

Hoojxjr, Ex 'park . 

. 617, 619 

Holden's Case 

• 

. 1019 

— In re 

. 143, 415 

Holder, In re 

• 

. . 1313 

— r. Clarke . 

1278, 1280 

— v. Dickeson 

• 

14 

— r. Keay . 

1211, 1214 

— v. Soulby. 

• 

. 295, 305 

— r. Ramsbottom. 

. 618, 628 

— r. Taylor 

• 

. 1027 

— r. Smart . 

. . 902 

Holderness v. Collinson 

. 426 | 

— r. Stephens 

. 1203 

— r. Shaekolls 

. 949 

— t\ TreMry. 

1037, 1044 

Holdgato t*. Knv . 

• 

. til 

— r. Williams 

. 774 

r. Slight 

• 

. 1166 

Hnpcroft v. Keys . 

. 306 

Holding r. Klliott 

• 

. 202 1 

Hojk*, Ex jMirtr , 

. 1247 

— v. Tigott 

• 

. 284 

— r. Hope 

195, 198, 1134, 
1176 

Holdsworth r. City of Glasgow Uk. 

. 


812, 1176, 1177 

— v. international Society 819 

— r. Kvans 

• 

. 97 

Hopgood r. Parkins 

411 

Holford iv Hutch . 

• 

. 1277 

Hopkins r. Graxebrook 

901 

— v. IMtehanl 

• 

. li»06 

v. Prescott 

1148, 1170 

Holl a. Griffin . 

• 

. 923 

— r. Richardson 

1031 

Holland v. Duffin 

• 

. 1059 

— v. Tnniiueray 

. 974, 987 

— r. Hodgson 

• 

187, 248, 252, 

— r. Won* . 

778, 1204, 1209 

— i). Holland 

• 

315, 614 
. 187 

Hopkiiison r. Poster 
- r. Lee 

. 1271 
. 35 

v. Leu 

• 

. 653 

•- r. Bolt 

. 613, 614 

- v. Russell 

• 

72, 688, 1042, 

Hopper e. Bo mess 

. 504 

Holies v. Carr 

• 

1047, 1204 
. 187 

Hopson r. Trevor. 
lfopwood i\ Whaley 

. 1125 
. 1293. 

Holliday r. Atkinson 

• 

4 

Horc i». Milner 

. 946 

llollier v. Kyra 

• 

. 663 

— v. Whitmore 

. 684 

Hollis i\ Clarige . 

• 

. 477 

Horby r. Cardwell 

. 293 

Hollister v. Xowlen 

• 

. 540, 544 

Harford v. Wilson 

. 473 

Holloway v. Millanl 

• 

. 844 

Ilorlor r. Carpenter 

. 657 

Holman o. Johnson 

697, 1135, 1162 

Horn r. Anglo-Austra. G . 743 

— r. fioynes 

• 

. 465 

Hornby r. Close . 

. 1151 

Holmarr. Stevens 

• 

. 1217 

— r. Cardwell 

. 1109 

Holme r. Brunskill 

• 

. 276, 660 

— r. Lacy . 

. 41 

— Ex )tartf . 

• 

. 820 

— v. M a tel mm 

. 608 

— v. Guppy . 

• 

. 1195 

Homcastlo r. Parran 

. 423 

— v. Hammond 

• 

. 77 i 

Horne v. Konquette 

. 790 

Holmes v. Bell 

• 

. 1240 

— r. Mid. By. Cy. 

584, 585 

— r. Buckley 

• 

. 1275 

— r. Wingfield . 

. 876 

— v. Clarke. 

• 

. 440, 444 

Horner v. Graves . 

. 1153 

— v. Higgins 

• 

. 826 

Horn eye r r. Lnahingtou 

oe 

n 

K 

© 

!*• 

— v . Hoskins 

• 

. 921 

Horuidge. u. Wilson 

. 1294 

— v. J arpies 

• 

. 774 

Horrocks v. Bigbv 

. 902 

— v. Kcrrison 

• 

1156, 1192 

Horsey r. Graham 

362, 203 

— v. Kidd . 

• 

. 759 

Horsetail r. Davy. 

— ' v. Mather 

. 324 

— v. Mackrell 

■ 

1260, 1264 

. 253 

— r. Mitchell 

• 

174, 649, 650 
363, 986, 1059 

llorKfoll v. Handley 

. 71 

— v. Sixamith 

• 

— r. Key . 

— v. Thomas 

3060, 1084 

— v. Tutton 

• 

. 1208 

. 993 

- *. Walsh . 

• 

. 1311 

Horsfonl v. Wilkins 

. 473 

— v. Williamson 

• 

. 800, 1034 

— v. Webster 

. 313, 318 

— p. Wood . 

• 

. 163 

Horsley r. Bell . 

. 107, 112 
. 44, 484 

llolroyd v . Marshall 

• 

638, 872, 954 

— v. Bush . 

— r. Wyatt 

• 

. 870 

Hort’s Case . 

. 807 

Holst v. PowiirII . 

• 

. 961 

llortou v. M ‘Murtry . 

. . 448 

Holt, Ex parte . 

• 

. 811 

— v. Riley . 

. 1036 

— v. Kly 

• 

. 44 

— r. Saver . 

. 1141 













Ixxx 

IXDEX 

OF CASES ; 




1*A«:K 



I’ACR 

Hotson v. Browne 

. • 201, 203 

Hudsneth r. Yamold 


. 1087 

Houck v. Muller . 

. 1101 

Hudston e. Mid. Ry. Coi 

f-.. 528, 545 

Hough v. Manga nos 

1 . . 64 

Huffed t>. Arrnitstciul 


k. 270, 296 

— v. May 

. 1205 

Huggins r. Coates 


. 1043 

Houlditch r. Milne 

. 160 

Hughes, hi rc 

• 

. 1124 

Houldsworth v. City 

of Glasgow 

— r. Clark . 

• 

. 226 

Bank . 

. 815 

— r. Done . 

• 

. 1161 

Houlistone v. Smythe 

. 114 

— r. Gnvine 

• 

68, 480, 1003 

Household Fire Insurance Co. r. 

— v. Ilumpngc 

• 

. 1124 

Grant . 

. 18 

— i\ Humphrey) 

i. 

. 456, 1160 

House i\ 1/onl Potre 

. . . 1300 

— v. Lenny. 

• 

. 394, 1030 

Housego r. Cow no 

. 768 

— t>. Met. Ily. Co. 

. 262 

Hovil n. Pack 

50 

— r. Parker 

• 

. 877 

How o. Greek 

. . 31, 226 

#•. S tat ha m 

f 

. 1142 

— r. Keunett . 

. 235 

— r. Sutherland 

• 

. 639 

— r. Kirch ucr . 

. 6111 

11 ulbert /*. Long . 

t 

. 181 

Howard's (Sir Robert) 

Case . . 74» 

Hull r. City of London 

Brewery 

Howard, Er jmrtr. 

. 1213 

Co. . 


. 22*2 

— v. Brownhill 

. 1049 

• — #\ Cooper 


. 700 

— r. Chawmui 

. 1207 

Hulme r. Teunnt . 


. 1*> 

— r. Danbury 

. 366 

i Hu Iso, » iMir/tt . 


. 1110 

r. Hooker 

. 841 

— r. liidse . 


. 10 

•• • r. Lovugrove 

1004, 1100 

lluiiildu c. Hunter 


42. 199, 207 

— !». HllltW . 

. 236 

— t*. Langston 


1016, 1276 

o. Shephard 

. 402 

•- r. Milehell 


. 165, 1009 

r. Shrwurd 

53, 088 

Hornby, 


. 104 

— r. Smith. 

. . . 340 

Hume r. Bentley . 


. 880 

r. Tucker 

. 600 

— r. Pocoek . 


. 910, 914 

— i\ WciiihIi y 

. 260 

Humfrey r. Dale 43, 

4d, 

66, 201, 918 

• - r. Wood . 

. 1042 

r. (Iny . 


. 319, 1260 

— r. Woodward 

1128, 1152 

Humphrey r. Billion 


. 861 

Ho went t r. Houser 

. 1258 

Humphreys r. Briaut 


. . 1089 

Howdcu (l.onl) v. Simpson . . 1138 

— r. Junes 


1255, 1260 

Howe v. Searmtt . 

. 306 

— r. Lucas 


. 41 

— v. Syngo . 

. 1160 

— r. Pratt 


. 1032 

Howol r. George . 

. 0 <ri 

— r. Welling 


. 1142 

Howell v. Hull . 

. 322, 637 

Hiiugerford r. (’lay 


. 603 

— r. Butt . 

28 

Himlocke r. I’Jack 1 owe 

. 1152 

— r. Hrod io . 

. 795 

Huiixdcit r. Cheyncy 

• 

. 1127 

— r. Coiifdiiml 

. 1197 

Hunt, JCj-/ fftr/r . 

• 

. 618 

— r. Jackson 

. 208 

— r. Allgood . 

• 

. 257 

— r. Maine . 

. 133 

— r. Bate. 

• 

7 

— v. Young . 

. 411, 1257 

— r. Colson 

• 

. 211 

Howills r. bandore Steel Co. . 446 

— r. De Bla«|iiier 

• 

. 145 

Howlutt t\ Has well 

. 122 

— c. Dow mium 

• 

. 253, 255 

Howley r. Knight 

. 1290 

r. Klmos 

• 

. 612, 615 

Jlowso v. Webster 

. - . 1293 

— r. Gunn 

• 

. 1012 

Howson v. Hancock 

. 1172 

— r. Hart 

• 

. 183 

Hubbard r. (Hover 

. 686 

— o. Herlit . 

• 

. 919, 920 

— r. Jackson 

. 753 

— r. Hunt 

• 

S56 

Hlibbersty v. The Munch., Slief.. \ 

— r. Mauierc . 

• 

. 467 

k Line. 

Rail. Co. . 1017 

-• r. Matthews 

• 

. 841 

-— v. Ward 

. 67, 49*2 

— r. Roy. Kx. Ass. Co. 

. 717 

Huber P. Stoiucr . 

. 195, 1267 

— v. Silk 

• 

1001, 1184 

Hubertr. Moreau.’ 

. 376 

— r. W imbledon I^ocal Board 

— v. Traherne 

. 375 



90, 92, 113 

— r. Turner . 

. )77 

Iluutor r. Caldwoll 

• 

. 408 

Hacks v. Thornton 

. 698 

— Ejc jhi rtr. . 

• 

. . 899 

lluddlestonc v. BrisCoo 

. 902 

— r. Fry 

• 

. . 605 

Hudson's Case 

. 820 

— f>. Hunt . 

• 

. 1035 

Hudson v. Bartram 

. 892 

— v . I/cnthlcv 

. 681, 702, 710 

— v. Baxcmlilo 

. . 552, 560 

r. Nockolds 

• 

. 1250 

— v. Hilton . 

. 503 

— r. Parker. 

• 

. 22 

— e. Cnrmichael 

. 864 , 

— v. Potts . 

. 498, 693, 1310 

*— r. Cluincntsou 

. . . 490, 

— r. Welsh . 

• 

. 460, 1046 

r. Cook . 

' . . 1286 

— r. Wright 

• 

. 729 

— r. Granger 

41, 474 

lluntlcy (The) 

* 

. 640 

— t*. Hudson ^ 

. 1302 

— r. Griffith 

• 

. 860 

— v. Revett. 

1239. 1240 

• — v. .Sanderson 

* 

. 1256 








et 


urlcy v. ifi Ver . . . 898, 

urry v. Rdk’tEx. Ass. Co. . 704 
nnt v. Betinj . 

— v. Ot Western Ry. Co. 


Hurley 
Hurry 
Hunt 

Ry. 

— v. Hurst . 

— v. Orbcll . 

' — v. Usbomo 
Husband v. Davis 
Hussey v. Crickitt 

— v. Homo Payne 
Hntchiugs v. Nunes 
Hutchins v. Scott 
Hutchinson v. Bowker . 

v. Ouion . 

— v. Hayworth 

— v. Morley . 

-- v. Trttham . 

— v. Wright 


v. York, Nevrc. k Ber. 

353, 441 


Ry. Co. 

Hutley v. Hutlcy. 

Huttman i>. Boulnois 
Hutton v. Bragg . 

— v. Bullock 

— v. Kyro . 

— v. Manacl. 

— t*. Parker. 

— v. Warren 
Huxley r. O’Connor 
Hyatt v. Griffiths 
Hybart v. Parker . 

Hydor. Hyde 

— v. Johnson . 

— v. Trout Navigation Co. 


PAOS 
1074 
704, 726 
.595 
528 
. 1112 
490, 1044 
. 487 
1210, 1237 
. 1034 
15, 183 
960, 964 
338, 1238 
205, 206 
. 420 
. 1231 
. 985 
. 204 
678 


. 1139 
. 452 
484, 506 
. 42 

. 1225 
. 836 
. 1154 
203, 276, 285 
. 1087 


— v. Warden . 
Hyne v. Dcwdney 


. 276 
. 103 
. 848 

. 176 
. 532, 
561, 581 
224, 258, 882 
. 1087 


Jumett r. Do La Sallo . . 335, 479 

Ibbotson v. Rhodes . . .614 

lbbs v. Richardson . . . 235 

Ida, The.641 

Idle *. Roy. Ex. Ass. Co. . .710 

llcy v. Frankenstein . . . 991 

Imperial Bunk v. Loiulou and S. 

Knth. Docks .... 953 
Imperial Crudit Co., Liquidators of 

v. Col emau .... 805 

Imp. Oas Co. v. Lond. Gas Co. . 1257 
Imperial Land Co., Re . . . 1270 

Inee Hull Mills Co. v. Douglas Forge 

Co.99 

Inchbald v. Western Neilgherry 
Tea Co. 390, 433, 474, 1031, 1194 


Ind’a Case - 
Indomitable (Tho) 
Ingham v. Friinroso 
luglis y. Bntterley 

— v. Usherwood 

— r. Van* 
Ingram v. Barnes . 

— r. Lea 
Inman v. Stamp . 
Inman Steam Co. v. 
Innell v. Newman 
Iuues v. Dunlop . 

— v. Stephenson 


Iuns of Couit Hotel Co* Inn 


1015 
. 641 
370, 779, 1239 
. 182 
. 197 
. 702 
. 1167 
. 202 
160 
707 
858 
1269 
. * 70 , 1210 


Bisclioff 


% * % 


?54 


V 


Insole, Hrt 

Iona, The . 

:’■-t A 

lonidea v. Pender* 

. 676, m- 

— v. The Un. Marine Ass..^ 69®- 

— v. The Pacific Fire Ius. Co. 679, 


680 

Ireland v. Johnson . ’' 

. , . * 339, 

— v. Livingstone . 

. v 7 6 t 462 

— t7. Singston 

. 943 

— v. Thompson . , 468, $94 

— (Bank ofj‘i7. TniBtcos Evans’ 

Charities 413, 1020, 1022 

Iresou v. Pearman 

410, 411 

Irish Peat Co. v. Phillips 

. 8J1 

Iron Duke (The) . 

. 501 

Irvine t7. Watson . 

46, 1210 

Irving v. Clegg . 

. 491 

— v. Greenwood . 

. 838 

— v. Manning 

670, 715 

— v. Richardson . 

. 677 

— t7. Union Bank of Australia 96, 

% 

354 

— v. Witch . 1254, 

1260, 1263 

— 17 . Watson . 

. . 1210 

— o. Wilson . 

. 1043 

Iaaack v. Clark . 

304, 627 

Isaacs v. Tho Royal Ins. Co. 

194, 735 

Isaacson i». Harwood . 

. 186 

Ishenvood v. Oldknow . 

. 1278 

— 17 . Whitmoro ' 

944, 1194 

Israel v. Clark 

. 520 

— v. Douglas . 

. 1230 

— t;. Israel 

. . . 1087 

— v. Simmons 

. 40 

lthcl r. Potter . , , 

. -. 175 

Ivans v. Draper . 

. 34 

Ivens t7. Elwes 

. 187, 1252 

Iveson v. Coningtou . 

. 81 

Izon v. Gorton 

. 235 


Jackman v. Mitchell . 

. 1146 

Jackson, Bx parte 

. 596 

- 

v. Butler 

. 618 

_ 

i*. Cator 

. 256 

• • 

* v. Cobbin 

. . 4 

- — 

v. Cocker 

. 1024 

— 

?7. Collins 

. 769 

- 

r. Cummins . 

. 422 


v. Davison . 

. 1142 


17. Duchaire . 

. 667 

_ - 

v. Forster* 

• 747 

— 

v. Galloway . 

. 512 

— 

v. Lever . . 

. 873 


v. Lomas 

. 1146 

* -—- 

17. Lowo 

172, 916 


17. Metropolitan Ry. 

. 531 


17. Nichol 

.. 961 


— v. North Eastern Ry. Cp. 

187, 824, 1234 

— v. Ogg . . ' * . 1266 

— v. Stophcrd . . .799 

— v. Tollett • . . .621 

^ — v. Tiirqunnd. . 17, 833 

— v. Union Mar. fns. '490, 707 

— v. WhiteW . .914 

. . — . r.^WoollJf . . . 1265 

Jacob v. Hart " . . 1059 








Jacob v. Kirk 

— v. Lindsay . 
Jacobs v. Latour . 

— v. Steward 
— Ex parte 

Jacques v. Miller 
Jakeman v. Cook 
James v. Bion 

— v. Cat her wood 

— v. Child . 

— v. Cochrane 

— v. Kraery . 

— v. Griffin . 

— v. Isaacs . 

— v. Jones 

— v. Lichfield 

— v. Morgur . 

— v. Shore 

— v. Thomas . 

— v. Williams 
Jameson v. lirick Co. 
Jamieson v. Lanrio 

— v. Swaiustom 
Jane (The) . 

.lanes v. Whitbread 
Jnques v. Miller . 

— v. Withy . 
Jardino v. I^alhlcy 
Jarman v. Wolloton 
Jurrisr. Wilkins 
Jason v. Eyres 
Jauncoy r. Knowles 
Jay, JSr parte 

— v. Richardson 
Jaynes r. Hughes 
Jcokes t». White . 


403 


TAOE 

. 176 
. 1060 
428, 922 
. 804 
. 1247 
. 1106 
. 1245 
. 602 
. 1060 
. 1213 
. 187 
. 35 

. 963 
. 1226 
. 484 
. 888 
. 1110 
. 860 
mi 
1201 
1315 
512 
464 
707 
34 
215 
1046 
713 


1 ", 


840, 


845 
184 
601 
801 
147 
1274 
1249 
878 


Jennings r. Rundall 

— r. Throgmortor 

— v. Warn 
Jeremy r. Goocliman 
Jervis v. Tomkinson 
Jervoisc v. Jervoisc 
Jesselr. Hath 
Jesson v. Solly 
Jessop’s Case 

Jeasopp r. Lutwyclio 1158 
Jcvens v. Harridge 
Jewell r. Parr 
Jewry v. Husk 
Jinks v. Kdwards . 

Job r. Job . 

— r. Langton 
Johnasson v. Young 
John v. Bacon 
Johns t». Jenkins . 

— v. Simons . 

John’s Coll. v. Murcott 
Johnson t*. Baker. 

— v. Hlenkcnsop 

— r. Chapman 

— v. Dodgson 

v. Faulkner 

— v. Gallagher 

— v. Gandy 

— v. Goslctt 

v. Hudson 
v. Johnson 

— v. Jones . 

— r. Lander 
t\ Leganl 

— r. L. k Y. Rv. Co. 
v. Lucas . 


Jeavons, Ex parte 

• 

. 1143 

v. Maiming 

• 

. 143 

Jebson r. K k W. India Dock Co. 1110 

— r. Mcdlicot 

• 

. 1173 

Jec r. Thurlow 

• 

. 858 

— v. Mid. Ry. Co 

• 

526, 527 

Jeffery v. Walton 

• 

. 202 

— v. Ogilby 

• 

. 32 

Jefferyes v. Legendra 

• 

. 685 

— v . Ray 1 ton 

• 

. 977 

Jeffery* v. Jeffreys 

• 

. 3125 

— v. Shed don 

• 

. 726 

Jeffreson v. Morion 

• 

. 1292 

— i\ Stcar 

• 

428, 635 

Jeffrey v. Neale . 

• 

. 232 

— v. Upliam 

• 

330, 331 

Jeffs v. Day . 

• 

. 1272 

— v. Whitehott 


131 

Jcinott r. Cowley . 
Jcndwiuc v. Slade 

• 

. 623 

— r. Williams 


. 143 

• 

. 911, 982 

Johnston’s Claim . 


. 355 

Jenkiu v. How 

• 

. 608 

Johnston r. Kershaw 


. 462 

Jenkins r. Betham 

• 

. 412 

— r. Manning 


. 143 

— v. Hlizard 

• 

. 85, 1088 

— r. Renton 


413, 1022 

— r. Gethinc 

• 

. 248 

— v. Sumner 


143, 144 

— v. Heycock 

0 

. 681 

— v. Sutton 


. 729 

— v. Hutchinson 

• 

65, 69 

Johnstone v. Hall 


. 1129 

— v. Jones . 

• 

. 913 

— v. Huddlestono 

263, 278 

— v. Morris. 

• 

. 149, 762 

— v. Lumb 


. 860 

— v. Tucker 

• 

. 1030 

— v. Usbomc . 


. 479 

Jenkyns v. Brown 

. 935, 966, 1216 

Joint Stock Disct. Co., Iti re 

783 

— v. Usborno 

• 

. 936, 960 

i 

?. Brown. 806 

Jcnncr v. Clegg . 

• 

. 276, 307 

Jollic k Broad’s Case 

• 

. 1162 

— v. Morris . 

• 

. 136, 143 

Jolly v. Arbuthuot 

V 

306, 696 

— r. Smith . 

• 

. 934 

p. Handcock 

• 

. 852 

.Tenner's Case 

• 

. 807 

— v. Rees 

• 

. 137 

Jennings v. Hroughton 


. 982 

— v. Young . 

• 

193, 506 

— v. Brown 

• 

. . 7 

Jonoasolm v. Young 

• 

. 1219 

— v. Gt. N. Ry. 

Co. 

. 575 

Jones, Ex parte . 

121, 

• 

139, 819 

— v. Hammond 

• 

. 792 

— In re . 

. 1166 

— v. Johnson 

• 

. 1138 

— v. Arthur . 

• 

. 1215 

— r. Jordan 

*— v. Rigby * 

• 

* 

. 611, 614 
. 1296 

— r. Ashburnham 

— v. Barkley 

* 

6 


PAGE 
. 122 
. 1137 
. . 602 
8 

. 229 
. 864 
. 492 
. 613 

. 818 
1159, 1166 
. 1294 
. 1094 
. 388 
. 221 
. 357 
. 516 
. 944 
530, 504 
. 323 
57 
. 319 
. 22 
. 438 
. 515 
. 175 
. 323 
. 139 
. 659 

. 830 
. 1162 
907, 908 
. 599 
. 859 
. 844 
. 635 
133 










PAC.E 

Jones Bi* •, 

• 

. 413 


-• • 

9 

. 1275 

■■■ i. 

v. Boi n icn . 

9 

. 994 

_ 

r. BoO . 

• 

. 520 

_ 

f. Bnght . 

914, 976, 983, 995 


r. Broadhurst 


. 773 


v. Brown . 

• 

. 804 

— 

v. Carmarthen (Mayor of) 




389, 1031 


v. Carter . 

• 

258, 260, 1040 

— 

r. Chapman 

• 

. 280 

— 

r. Chappell 

• 

. 246 

— 

f». Cl iWord . 

• 

. 910, 1182 


f. Consol. Ins. 

Co. . . 746 

m ■ 

v. Crcswicke 

• 

. 609 

_ 

r. Cuthbertson 

• 

. 862, 1306 

— 

r. East. Counties 

Ry. Co. . 675 

— 

v. Ed nev . 

• 

870, 888, 1155 

— 

*r. Farrell . 

• 

. . 1271 

— 

v. Flint 

• 

. 164 

—— 

v. Frost 

• 

. 476 


r. Gibbons. 

• 

. 1220 

— 

r. Giles 

• 

. 1160 

— 

v. Green . 

• 

. 1114 

—- 

i*. IlaiTi8on 

• 

. 830 

— 

r. Heavens . 

• 

. 1154 


t*. Herlwi’t . 

• 

. 1224 

— 

r. Hill 

• 

. 242 

— 

r. Hough . 

• 

. 485 


r. How 

• 

. 1197 

— 

v. Hughes . 

a 

. 1266 

—- 

t\ Jones 

• 

. 965, 1058 


r. Just 

• 

. 974, 975 

— 

r. Keene . 

• 

. 994 

— 

r. King 

0 

1274, 1287 

— 

r. Lee* 

• 

. 1152 

— 

v. Lewis 

• 

. 356 

— 

v. Marsh . 

• 

. 274, 845 

— 

v. Mills . 

• 

. 257, 296 

— 

v. Morris . 

• 

. 231, 337 

— 

r. Newman 

• 

. 183 

— 

r. Nicholson 

• 

. 699 

— 

r. Nixon . 

• 

. 216 

~ 

f. Pea l ie . 

• 

. 305, 428 

— 

v. PepjHTcoriic 

• 

. 376, 628 

—• 

i\ Phipps . 

• 

. 267 

—— 

v. Prov. Ins. Co. 

. 742, 745 

— 

v. Reynolds 

• 

. 210 

— 

v. Rinimor. 

• 

. 885 

— 

v. Robin 

• 

. 1005 

— 

v. Robinson 

• 

. 13 

— 

r. Kydo 

• 

1044, 1183 

-- 

t*. Ryder . 

• 

1089, 1262 

— 

v. St. John’s Coll. 

. 399, 1195 

— 

r. Sawkins. 

• 

. 335 

-- 

r. Shears . 

• 

. 276 

-- 

v. Simpson 

• 

. 1094 

-* 

v. Smith • 

• 

. 611, 613 

*- 

r. Thomas . 

• 

. 1139 

— 

v. Thorne . 

• 

. 259 

— 

v. Thurloo . 

• 

. 305 

— 

v. Tyler . 

• 

. 302 

— 

t». V ictoria Graving Co. 173. 176 

—• 

r. Waite . 

• 

. . 857 

'- 

r. Whelan . 

• 

. 214 

*- 

v. Yates . 

• 

. 80 

Jordan c. Norton 

9 

17, 919 

Jortin 

v. 8. East. Ry. Co. 

. 98 

Joseph 

p. Knox . 

. 

. 579 

Josling v. Irving . 

• 

. 952, 1109 


I'ACSK 

Josling r. Kingston! . 944, 9/3, 1187 
Joule v. Jackson . . .319, 3*20 

Jourdain t». Wilson . 1276, 1277 

Jowett r. Sjwucer . . .IPX 

Joy v. Kent.641 

Joyce v. Fowkcs . . . .318 

— r. Realm Marine Ins. Co. . 701 

— r. Swann . . 915, 932, 935 

JoiUan v. llowden . . .191 

— t*. Kthoiidgc . . .422 

Jung r. Phosphate of Linn* Co. . 45 

Jury r. Darker . . . .773 


ICaik v Old . 
Kiiltenlmck o. Muckcmji 
Kamieu r. M'Mulleii 
Knruak (The) 

Kayamigh r. Gudge 
Kay r. Fiehl 

— r. Groves 

— r. Wheeler . 

Juiyc c. Bolton 

— r. Broil 

— r. Dutton . 
Keoldo r. Payne . 
Keane, Jit . 

— r. Kobarts 
Kcorley's Contract 
Kearney r. Loud. Bi 

Coast Ry. Co. 
Kreirou r. Pearson 
Kearsey r. Oandaii* 
Kcarsloy r. Cole 063 
Keat t\ Allen 
Kwiles r. Kul Cndogan 

— r. Lyon . 
Keating r. Marsh . 
Keats v. Keats 
Keay v. Fenwick . 
Keecli r. ilall 
Keele r. Wheeler. 

Keen r. Millwall Co. 

— r. Priest 
Keene’s Case 
Keene, r. Beard 
KcighUey r. Watson 
Kcir c. 1/oonian . 

Keith r. Burrows 
Kekewiek r. Miiuning 
KeJl v. Anderson . 
Kellucr v. Le M earner 

— r. Baxter 
Kelloek v. Kntlioveii 
Kelly r. Solan 

— r. Paterson. 

— v. Webster . 
Kelsey's Case 
Kemble v. Farren 
Kemp v. Bird 

— v. Burt 

— r. Clark . 

— r. Coleman 

— v. Iicrrett . 

— r. Kiuden . 

— v. Holliday 

— v. Rose . 

— v. Sober . 

— i*. Westbrook 
Keinpson r. Ashbeo 


ighton 


665 


58, 


410, 


& S. 


200 
712 
407 
641 
*280 
511 
658 
495 
1143 
1200 
8 , 12 
1059 
476 
129 
1*247 


, CCS, 
227 , 

1139, 


1012, 


596 
4 88 
192 
1223 
834 
995 
1275 
365 
. 141 

. 967 
266, 599 
1239 
447 
316, 343 
. 821 
. 777 
. 35 

. 1141 
639, 640 
. 19 

. 512 
. 696 

50, 68, 707 
1014 
1039 
271 
264 
127 
1117 
247 
410 
508 
846 
270 
670 
715 
395 
1132 
630 
12S 


218, 
669, 
516, 517, 











PACK 


1 PAGE 

Kempfton v. Hoyle 

• 


. 200, 918 

Kingdom r. Cox . 

L . 399, 940 

— - Saunders 

• 


1044, 1183 

Kingdon v. Nottle 

I. - . 3287 

Kendal v. Hamilton 

A 


. 38, 1241 

Kingsford r. Marshall . 

1 . . 722 

— v. Hill . 

9 


. 193 

— v. Merry 

. 628, 999 

— v. Wood . 

9 


. 81 

Kingsmill r. Millard . 

. 289 

Kendall r. King . 

• 


. 111. 156 

Kingston, Ezjxirte 

. 371 

v. Ixnul. k S. 

w 

ost. Ry. Co. 

— v. Phelps 

. 14 




633, 553 

— v. Preston . 

190, 399, 893 

— r. Welwtcr 

9 


. 857 

Kingston-upon-Hull r. Patch . 15 

Kcndmy u. Hodgson 

• 


. 66 

Kin loch v. Craig . 

. 474 

Kendrick ». Jumnix 

• 


. 1202 

Kinsman «•. House 

. 604, 1253 

K cm tawny v. Trolcnvnn 


. 13 

Kintrca v. Preston 

. 880 

Kennedy v. Broun 

• 


. 339, 1049 

Kinnaiid r. Webster . 

1211, 1214 

— v. Lee . 

• 


. . 866 

Kirby v. Banister. 

. 114 

— r. Panama 

• 


. 1174 

— v. Gt. West. Ry. Co. . . 557 

Koimerlcy w. Nash 

• 


. 1059 

— r. Marlborough (Duke of) . 657 

Kenney r. Wexlimn 

• 


. 873 

— v. Smith 

. 688 

Kensington, Ex parte 

• 


. 617, «19 

Kirchner r. Venus 

204, 509, 510 

— r. Inglia 

• 


. 151 

Kirk v. Blurton . 

. 787 

Kent r. Bird 

• 


. 677 

— v. Gibbs 

. 491 

— v. Freehold Lnnd 

k 

Brick- 

Kirkham v. Mart or 

. 166 

making Co. . 


. 1176 

Kirkman r. Shawcroas . 

. 426, 540 

— v. fit. West. Ry. Co. 

. 577. 1041 

Kirkwood r. Thompson 

. 610 

— v. Huskiwon 

• 


. 920 

K irthuul v. Pounsett . 

. 236 

— r. Midland Ry. 

• 


. 546 

Kirtonr. Bmithwaitc . 

. 1217 

— v. Shueknrd 

• 


. 300 

— r. Eliott . 

. 125, 127 

Kemvorthy v. Schofield 


. 172 

Kirwnn v. Kirwnn 

. 84 

Ke]i|H*l r. Bailey 

• 


1131, 1274 

Kindi r. Venezuela Ry. 

Co. .1176 

Keriiy v. Harding 

• 


. 332 

Kish r. Cory 

. 513 

Kurford r. Movnlcl 

• 


. 421 

Kitchen v. Bartsch 

. 1315 

Kerkin r. Korkin 

• 


. 283 

— v. Btickly 

. 36, 1283 

Korimghnn v. Williams 


. 808 

— r. Camnf>ell . 

. 1240 

Korn r. Dcahindca 

• 


. 510, 614 

Kitchin r. Hawkins 

. 1199 

Kcrr'a Policy, hi tv 

• 


. 1103 

Kitaon r. Hanlwick 

. 1313 

Korrr. Mountain 

9 


. 629 

Klein wort k Co. r. The Cassa Mari- 

- v. Willnn . 

• 


. 536 

tima of Genoa 

. 642 

Kerridge r. Hesse. 

• 


. . km; 

Klein wort v. Shepard . 

. 717 

Kershaw r. Cox . 

9 


. 774 

Knapp r. Harden . 

. 202 

— v. Ogden 

• 


. 918, 982 

Knatchbull r. Gruebcr . 

. 902 

Korslnkc r. White 

• 


. 214 

Knight r. Barber. 

. 54, 1009 

Kelsey’s Case 

• 


. 127 

— v. Bennett 

. 217, 309 

Kowley t\ Rvan . 

• 


. 681 

— v. Bowyer 

. 465 

Key v. Bradshaw . 

• 


. 835 

v. Bulges* 

. i:m 

— v. Cotesworth 

• 


. 951, 956 

v. Camber 

. 1159 

-- r. Flint 

• 


. 423, 425 

r. Clements 

. 781 

Kibble, Ex pi r/r. . 

• 


. 127 

— r. C-ox 

. 339 

Kidd oil v. Barnard 

• 


. 984, 9S7 

— v. Crock ford 

. 175, 896 

Kidder v. West . 

• 


. 222 

— r. Kgerton 

. 342 

Kidner v. Keith . 

• 


. 22 

— v. Faith . 

703, 711, 715 

Kidstou v. The Emp. 

Marine Ins. 

— v. Hopper. 

. 932 

Co. 

• 

720, 723. 724 

v. Hunt . 

. 1146 

Kidwelly r. Brand 

• 


. 280 

Knight’s Case 

. 819 

Killinm r. Collier . 

• 


. 34 

Knights v. Quarles 

. 411, 1290 

Kilsby r. Williams 

• 


. 368 

— r. Widen 

. 959 

Kilshaw v. Jukes . 

• 


75, 76, 81 

Knill r. Williams 

. 1058, 1059 

Kimlierly v. Dick 

• 


. 395 

Knott, Ex parte . 

. 615 

Kimberv. Barber. 

• 


. 459 

Knowles v. Michel 

. 1048 

Kincaid, In rc 

• 


. 846, 1019 

Knowlmau r. Bluett . 

. 170 

Kinder v. Ho worth 

9 


. 148 

Knox v. Bushell . 

. 186 

King’s Case . 

9 


. 811 

— r. Gye 

1248, 1267 

King v. Busingham 

9 


. 133 

— *. Walley . . . 

. 1051 

— r. England . 

• 


. 330, 335 

Knye v. Moore 

. I486 

— r. Gillett 

• 

V 

. 839 

Koehel v. Saunders 

683, 698, 694 

— v. Han sell . 

• 


. 1154 

Koovstra v. Lucas 

. 214 

— r. Hoare 

• 

38, 

, 1240, 1241 

Kopitoff v. Wilson 

. 496 

— v. llobb« 

• 


9 

Kosterv. Reed 

. 695 

— i\ Jones 

• 


. 911 

Kraus v. Arnold 

. 1216 

— w. Meredith . 

• 


. 578 

Kreuger v. Blanck 

. 943 

— r. Walker . 

Mfl 

• 


. 911 

Kronheira v. Johnson . 

. 175, 176 








\ ' 

PACE 


TAG* 

Knpor’x CasA’Fv 

. 8*21 

Lane v. Drink water 

• 35 

Kusel v. Waintn . 

. 174 

— v. Goodwin. 

. 851 

Kymcr u. Laurie . 

. 369 

— v. Hill 

. 1048 

— v. Suwercropp . 

. 46 

— v. Ironmonger 

. 137 

Kynnaird v. Leslie 

. 152 

— r. Me Keen . 

. 141 



— c. Nixon 

. 705 



Lang, Ex parts . 

. 1246 

Laboucheke v. Dawson 

. 1154 

— r. Andmlun 

. 685 

Licey, j Ex parte . 

1179, 1246 

— r. Gale 

. 193 

Lachlan v. Reynolds 

. 880 

Langdale t*. Mason 

. 734 

l-aclough v. Towle 

. 589 

— r. Barry. 

. 32 

Lackingtou v. Atherton 

. 923 

Laugden p. Stokes 

. 1221 

Lacy v. Kinaaton. 

1222, 1225 

LaJigdou i». Boole. 

. 184 

-- v. M‘Nolle . 

169, 1230 

— r. Wilson 

. 1088 

— v . Osbaldiston 

. 449 

Longford v. Admix, of Tyler 

92 ft, 940, 

— v. Woulcott. 

. 85 


956 

Liuibroko r. Crickett . 

. 041 

— v. Selmes 

. 306 

Ijadlmry, JU parte 

. 1318 

Laiigfort v. Tiler . 

. 940 

Ladd r. Lynn 

. 143 

Laiigntend v. Maple 

. 1240 

— r. Thomas . 

. 330 

Laiigstulle r. Fenwick . 

. 605 

Ijaldlcr v. Burlinson 

. 929 

I Kingston, Ex /«n if 

617, 619 

- r. KUiott . 

408, 410 

J-uigton v. Carleton 

. 437 

Laing r. Holloway 

. 512 

— v. Higgins 

. 933 

— r. Mender . 

. 1217 

— v. Wnite 

. 421 

— v. Hoid 

. 119 

-- v. Waring 

. 933 

Laird v. Hiikenhcad lty. Co. 

. 1006 

Lmphier v. Fhipos 

405, 414 

— r. Pim 

900, 1193 

Lunsdnle v. Clark 

. 1161 

Lake r. Argyll (Duke of) 

. 106 

Lanyon r. Bliuichard . 

. 475 

— r. Butler 

. 1153 

— r. Toogood 

. 940 

— r. Campbell 

. 457 

Lapostro r. Le Pluistrier 

. 971 

- - v. Smith 

. 277 

Lara c. (Jcu. Apotli. Co. 

. 384 

Lakeumn v. Montsteplien 

. 167 

Laroche r. Oswm. 

. 708 

Lamaro v. Dixon . 

. 1122 

Lnst v . Diiiu 

. 36 

Ln Munpiiho do ltebeyre v 

Bar- 

latch r. Kamnor lty. Co. 

. 522 

‘•lay 

. 366 

Latham v. Kutley 

589, 1086 

Lamb i\ Brewster 

. 23*2 

— v. Spcddiug 

. 283 

— r. Bunco . 

. 115 

Luthropp v. Afm-sli 

. 255 

Lambert v. Atkins 

. 135 

Touche r. 1a Touche 

3, 139 

v. Buckmastcr 

. 476 

LuircJ (The) 

. 642 

r. Heath. 

1012, 1183 

l^aurencc r. Laurence. . 

. 848 

— r. Knott. 

112, 114 

1 .auric v. Douglas 

. 497 

r. Liddard 

. 710 

— v. ScholefieM 

. 658 

• • r. Robinson 

. 5G9 

Jjivabiv. r. Wilsou 

. 710 

• - v. Rogers 

. 605 

Liver r. Fielder . 

203, 840 

Luraliort*» Case 

. 74 

Laveroni r. Drnry 416, 495, -198, 525 

i<aiiilioum i*. Cork 

. 1223 

Ijovriy r. Turley . 

. . 1232 

Lam burn i\ Cruden 

. 452 

Law r. Loud. Xiidisp. Life Ass. Co., 

l-anu rt v. Heath . 

165, 1046 


740, 747 

Lamina v. Dorrell 

. 1041 

-- v. Varnell 

. 756 

Lamlee v. Hanmnn 

. 8'47 

- - p. Wilkin 

10, 124 

Lnmoud v. Davall 

. 946 

Lnwcx, Ex /*/ rtf . 

. 818 

Lainplcigh v. Brnithwaito 

8, 25, 385 

— v. Purser . 

. 1007 

i-am pon v. Corko . 

. 208 

Lawrence r. Acrid. Insur. Co 

. 749 

Lumprell r. Billericay . 

91, 94 

— v. Aberdcin . 

497, 694 

Lancashire v. Killingworth 

451, 1190, 

— v. Fletcher . 

. 477 


1194 

— r. Walmsloy . 650, 759, 763 

— Waggon Co. v. Fitzhugh 346 

Laws v. Rand 

. 778 

Lancaster v. Eve . 

245, 248 

Lawson v. Harness 

. 512 

Lance v. Norman . 

. 841 

— r. Dickenson . 

. 477 

Lunchester v. Frewer . 

. 117 

— v. Weston 

. 790 

— v. Trickcr . 

114, 117 

Lawton r. I*nwlou 

. 260 

Land Credit Co. of Ireland. /n re . 789 

— t*. Newland 

. 634 

— V. 

Lord 

Laxton t. Peat . 

. 662 

Fermoy.... 

806, 833 

Lay v . Mott ram . 

. 187 

Land Owners Co. v. Asliford 

. 825 

Layard r. Mnnd . 

. 612 

Landman v. Kntwislo . 

32, 103 

I>a Ysabcl . 

. 641 

I^une v In re . 

. 1015 

Laycock v. Pickles 1048, 

1050, 1051 

— v. Burghart 

. 168 

Laythoarp v. Bryant . 

. 173 

— v. Cotton . 

. 356 

Lavtou v, Pearce . 

. 1187 










1'AfiR 


PAGE 

Lea r. Mini!* 1 

. 1306 

Leigh r. Paterson 

. 953 

— r. Whitaker . 

. 898 

— r. Shepherd 

- . . 312 

Lcsicli v. Mullet . 

. 888 

— v. Smith . 

. 417 

— • IK Thomas . 

. 248 

— r. Thornton 

. 1252 

Lead hitter r. Farrow . 

. 66, 784 

Leighton r. Wales 

.1115, 1152 

Leader r. Home wood . 

. 251,288 

Le Jouet (The) 

. 386 

Leadley n. Evans . 

. 653 

Leketix r. Nash . 

. 1276 

Leaf Coles 

. 802 

Leman r. Fletcher 

. 1165 

lieak r. Buhington 

. 1149 

— r. Honselcy 

. 1165 

Leavoyd r. Robinson . 

. 831 

liemercr. Elliott . 

. 1048 

liOnsk t*. Scott, liras. . 

. 965, 1270 

Le Mesurierr. Vaughan 

. 680 

Lcuthnm r. Terry. 

. 713 

I*euipriere r. Parley 

. 424 

leather r. Simpson 

. 70 

Leonard v. Robinson . 

31, 64 

— Cloth Co. r. Lorsont . 1152 

Leonard Lovio’s Case . 

. 1290 

Lcntherdnle /•. Sweeps tone 

. 1216 

L'onimo r. Leonimo 

. 1293 

Lebel r. Tucker . 

. 197 

Le Poiuteur r. S. East. Ry. Co. . 584 

Lo 1 Hunch r. (tinnier . 

. 1130 

j/enzbcig’s Policy, in ir 

1043, 1046, 

r. Loud. k S. West. Ry. 


1146, 1172 


529, 5S2 

laroux /*. Brown 

. 195, 1267 

Lebyr. Abbott . 

. 86, 403 

i«cslio r. Fitzpatrick 

. 122 

Lo Chcmiimut r. Pearson 

. 727 

— v. Wilson • 

. 485 

Lech mere r. Fletcher . 

. 1261 

Lester r. Curia in 1 . 

. 194 

l-ook r. Muestncr . 

. 416 

J.ctuhfonl r. Oldham . 

. 722 

Le Cunteur r. Thu Loud. k 8.-Went. 

Lethbridge r. Adams . 

. 816 

Ry. Co.. . 528. 538, old, 517 

— r. Phillips . 

. 356 

LoCraKr. Hughes 

0*77. 721 

J/uckhart r. CoojH r 

. 426, 427 

Lee r. Ihives 

. 429, 431 

Leventliorpo v. Aslibre 

. 1290 

— v. Cole.shill . 

. 1148 : 

Lcverson r. Line . 

. 81 

' - v. Ca.skill . 

. 165 

1 A*vet v. Jlawcs . 

. 26 

- v. Griffin 

165, 384, 930 

Levey, in rt 

. 1260 

• r. Jones. 

. 666 

Levin r. Newnham 

. 698 

— v. Lancashire & Yorks. Rv. Co. 

Levy r. Abbott . 

. 403 

208,*1200, 1223 

- • r. Alexander 

. 1099 

— r. Merrott 

. 1041, 1051 

— v. Bniilie 

. 736 

—- r. Pago . 

. 1141 

-- r. Green 

. 943 

r. liisdon 

165, 2S8, 947 

r. Lewis 

. 213, 234 

-- r. Smith 

241, 310 

— r. Metrop. Cab Co. 

. 98 

— r. Southern Ins. Co. 

. 721 

— v. Vaughan . 

. 698 

— v. Walker 

406, 410 

— v. Walker . 

. 804 

— v. Whitaker . 

. 898 

Lewes r. Ridge 

1278, 1282 

— r. Wiluiot . 

. 1261 

Lewin *•». Gncat 

. 887 

Leeds v. Cheetlmin 

. 228 

Lewis, cxjmr/c 

. 1138 

-• r. Cook 

. 837 

Lewis v. Billing . 

. 828 

— v. Wright . 

. 962 

- r. Brass 

. 3 5 

Leeds Hanking Co., In rr 

766, 767 

— v. Campliell . 912, 1037, 1273 

Lecinnn r. Lloyd . 

. 999 

— r. Davidson 

. 1136 

Leeming r. Snaitli 

944, 987 

— r. Gonmcrtz 

. 707 

Lees v. Mo>ley 

. 181 

— v. Gt. West. Ry. Co 

. . 556, 559 

— r. Whitcomb 

. 10 

— r. Hammond 

. 1043 

— r. WJiiteley . 

. 731 

• v. Harris 

. 311 

Ixie.sa r. Mai-tin . 

. 376 

— r. Hillman . 

. 1180 

Leeson r. Holt 

. 542 

— r. John 

. 619, 664 

Lofevre r. Boyle . 

. 75 

— r. Jones 

1147, 1230 

Legal v. Miller 

. 1127 

— r. Leonard . 

. 1224 

Bcggr. Bcnion 

. 267 

— v. J/ond. Chat, k Dov. Ry. . 531 

— r. Evans 

. 428 

— v. M‘Kee . 

. 509 

— v. Mathieson 

. 824 

— v. Marshall 

. 205 

— v. Stnidwick 

. 216 

— r. Nicholson 

. 70 

Ix-gge v. Harlock . 

399, 1115 

— r: Peachy . 

. 457 

Lcggott r. Barrett 

1154 

— v. Pcnko 

. 1003 

r. (Jt. North. Ry. Co. 1281 

— v. Read 

. 50, 336 

Logl. r. l.cffh 

1269 

— v. Rucker . 

676, 725, 728 

— v. Lillie . 

286, 1112 

— v. Samuel . 

. 466 

Lelmiii r. Philpot 

. 335 

Lexington r. Clarke 

. 1171 

Iichman r. McArthur . 

. 224 

Leylaud v. Illingworth 

. 889 

Lciccstiu' r. Rose . 

. 1146 

Liehiicld, Un. Guards of r. 

Green. 666, 

Leidcmnnn r. Schultz . 

. 512 


1201 

Iieil'ehild’s Case . 

. 19 

Lick barrow v. Mason . 

. 965 

Leigh -e?. Banner . 

V ■ & * 

. 1080 

Liddiard r. Gale . 

. 1087 








PAGE 

Liddlow v. Wilmot . .143 

Liddy v. Kennedy . . 256 

Iidgetfc v. Secrotan 703, 719, 725 

Lievesby v. Gilmoro . . 14 

Lightfoot v. Heron . . 903 

— v. Keen . . 477 

— v. Tenant . . 1762 

Lightly v. Clouston 1025, 1031 

Lillcy v. Barnsley . . 433 

Lilley v. Doubleday . .685 

— Kiwin . . 448, 452 

Lilly v. Kwor . . • 685 

— v . Hays . . 27 

Limmer Asphalte Co. v. Inland Re¬ 
venue . . . 1063, 1066 

Lincoln v. Wright . . .178 

Lind v. Hook . • . 34 

Linden, Exparte. . . . 619, 620 

Lindcnau r. Dcsborougli . .742 

Lindloy t*. Laey . . . 201, 206 

Lindsay v. Jauson . . 702 

Undue v. Brad well . . 136, 761 

— v. Melrose . . 785, 788 

Lino v. Stephenson . . 222, 1027 

Linford v. Prov. & C. Ins. Co. . 48, 105 
Liuleyr. Bonsor .... 1259 
Linuegar r. Hodd .... 7 

Linton v. Blakeney Joint Co-opera¬ 
tive Industrial Schools . . 119 

Lintott, Ex parte . . . .1104 

Lion, Tho.501 

Liquidators of Ovctend, Gurney k 
Co. v. Liquidators of Oriental 
Financial Uorp. . . . 662 

Lishmin r. North. Marino Ins. Co. 689 
Lister v. Van Haanshcrgcn . .513 

Litcblield v. Ready . . . 600 

Littv. Cowley .... 964 
Little Toole .... 1160 
Littledale, Ex parte . . .647 

Littler r. Holland . .399,1221 

Littleton v. Hibbins . . . 1296 

Liv. Boro. Bunk v. Ker.les . 89, 172, 173 
— v. Turner . . 638 

Liv. Marine Credit Co. v. Iluntcr . 1181 

— v. Wilson . 640 

Liv. Alkali Co. v. Johnson . 486, 525 
Liv. Waterworks Co. v. Atkinson. 653 


Liversidge v. Broadbent 1228 

Livie v. Junson . . 719 

Llanelly Ry. k Duck v Loud N. 

W. Ry. Co. . . 19, 823 

Llewellyn v. Llewellyn 11 

— v. Williams . .215 

Lloyd v. Ashby . , .785 

— v. Chectham . .1149 

— v. Collett . . 893, 902 

— r. Crispe . . .881 

— v. Fleming. . . 1269 

— v. Kreslitield . . 352 


• v. Gen. Iron Screw Col. Co. 497 

• v. Guibert . 58, 197, 483, 644 

• v. Howard . . . 765, 759 

•. r. Johnson .... 1137 

• v. Lee . . . . 3 

• v. Lloyd . . . 834, 1124 

• v. Loaring .... 954 

• v. Lond. Chat, k Dov. Ry. 

Co. . 1122. 1131. 1132 



PAGE 

Lloyd t*. Rosboc . 

. 277 

— v. Sandilands 

. 1047 

— v. Sigourney 

— v. Waterford & Lim. 

. 754 

Ry. Co. 656 

Lloyds v. Harper . 

. 668 

Llynvi Coal Co., Ex parte 

. 1319 

Load v. Green 

. 425, 1173 

Loe’s Case . 

. 369 

Loe v. Cooke 

. 328 

Lobb v. Stanley . 

. 175 

Lock o. Furze 

. 290 

— v. Wriglit . 

. 939, 955 

J.ocke, In rc 

. 622 

— v. Matthews 

. 219 

Lockett v. Nick Iin 

. 200 

Lockhart v. Barnard . 

7 

— v. Falk . 

. 513 

— i*. Hardy 

. 610 

— v. Reilly 

. 671 

Lockier t*. Smith . 

. 1302 

Lockwood v. Kwer 

631, 632, 645 

— v. Levick 

— v. Salter 
I/>ckyer v. Olfney 

Loder v. KeKulo . 
Ix>cschman v. Macliin . 
LolVt v . Dennis . 

Logan r. Birkett . 

— v. Hall . 

— Ec parte . 

— v. Le Mcsuricr . 

. 472 
. 1308 
. 704 
. 953 
. 360 
. 228 
. 867 
. 293 
. 451 

. 928, 931 

I<ohre o. Aitchison 

. 719, 724 

Loraos i». Bradshaw 

798, 801 

Jxnni v. Tucker . 

982 

Londesborough, Ex parte 
Lond. Assoc. Co. v. Bold 

. 832 
653, 655 

— v. Bucklo 

. 662 

— v. ilansul 

. 741 


London, Birmingham, kc., Bank, 

Jure . 1017, 1200, 1201, 1234 

— Chartered Bank of Aus¬ 
tralia v. Lempn&ro . 139, 376 

— City of i>. Pugii .. . 255 

— Dock Co. v. Ninnot . . 91 

— Gas Co. v. Chelsea Vestry 1190 

— Hamburg, &c., Bank, 7nrc 97 

— Loan k Difwt. Co. v. Drake 289 

— (Mayor of) v. Southgate . 1123 

— k Bombay Bank, In rc . 1021 

— k County Bank v. Groomo 775 

— & County Bauku. Ratclilfe 613 

— k Mediternuean Bank, In 

100, 789 

k N. West. Ry. Co. r. 

Bartlett . 562, 565 

— k N. "West. By. Co. r. 

Dunham . . 555, 557 

— & N. West. Ry. Co. *. 

Kvershed . .671 

— k N. West. Ry. Co. r. 

Glyn . . 731, 737 

k N. West. Ry. Co. v. 

Hillawcll . .531 

k N. West. Ry. Co. v. 

M'Michael . . .126 

& Pror. Cool Co., In rc .819 
k Prov. Bank v. Bogle . 1303 
k S. West. Ry. Co. v. James 538 
& S. West. Ry. v. Went- 






PACK 

London & S. W. Ry. v. Flowers . 238 
— k Westminster Loan Co. v. 

Chace.252 


Ex part* 


Drown 


Hr. k 


837 


Long v. Allen 

— v. Howring . 

— v. Fletcher . 

— v. Horne 

— v. Millar 

— v. Orsi 

— t*. Preston . 
Longlxrttom v. Berry 
Longehainp v. Kenny 
Longmeid v. Holliday 
Longmore v. Gt. West. 
Longridgt v. Dorville 
Longworth's executors, 
Looker v. Wriglcy 
Looacmoro v. lUuford 
Loraine v. Thomlinson 
liOiti r. llall 

— v. Mid. Ry. Co. 

Lord Southampton v. 

Loriug v. Warinirton 
JiOrymer t*. Smith 
IiOsr,oml)o v. Russel 
Louglier v. Williams 
j/ovatt v. Hamilton 
Lovegrove v. Lond., 

Ry. Co. 

— v. White 
Lovell v. Newton . 

Lovelock v. Flunk land 

— r. Frauklyn 
v. King. 

Lovoridgo v. Cooper 
Lovett v. Hoblw . 

Lowe & Son v. N. West 
Lowe’s Case 
Lowe r. Copes take 

— v. Kgiuton . 

— v. Griffith . 

— v. Peers 

— v. lYskott . 

— r. Peters 

— v. Ross 
Lowndes v. Bray . 

— v. Fountain 

— v. Garnet k Mosely 

Mining Co. 

— v. Lino . 

Lowry r. Barker . 

— v. Bourdiea 

— v. Guilford 
Lowther v. Lowther 
Lowthinn r. Hasel 
Ixiyd v. Freshfield 
Lozano r. Janson 
Lunrd, Ex parte . 

Lubbock r. Inglis 

— v. Potts 

— i». Tribo . 

Lucas v. Beach . 

— v: Beale . 

— v. Bristow . 

— v. De la Cour 

— v. Dennison 

— v. Dorricu . 

— v. Godwin • 

— v. Novosilieski 


. 729 
. 1125 
. 887 
. 628 
. 173 
407, 410 
. 1001 
248, 252, 315, 646 
1036, 1042 
. 1120 
Hy. 


Ry 


577 
11 
814 
119 
669, 1102 


723 
48, 130 
559, 660 
. 29 

. 331 
. 944 
. 790 
. 1286 
496, 936 

s. a 

441, 446 
. 408 
. 134 

. 1055 
1054, 1189 
. 402 
. 1272 
525, 588 
Co. . 89 

817, 1019 
. 753 
. 1234 
122, 125 
1102, 1114 
. 1302 
. 1112 
. 235 
. 896 
287, 293 
Gold 
. 1261 
. 992 
. 1318 
67 7, 1045 
. 410 
. 954 
. 611 j 
* . 352 
697, 717 
. 820 
. 433 
. 729 
. 1049 
797, 1089 
. 34 

20#, 938 
. 74 

. 604 
. 474 
391, 397, 399 
. 1205 


Lucas v. Wilkinson 

— v. Worswick 
Luckie r. Bushby 
Lucy v. Levington 

— v. M outlet 


PAGE 
. 1204 
. 1089, 1051 
. 727 
. 1287 
919, 934 


Ludlow (Mayor of) v . Charlton 90, 93 
Luff v. Lord.1179 


Luker v. Dennis. 1130, 
Lukin v. Godsull . 
Lumley v. Gyc . 

— v. Hodgson 

— v. Musgravo 

— . 1 *. Wagner 
Lumsden’s Case . 
Lumsdun v. Buchanan 
Lumly Grauite Go., JU 
Lush o. Russell . 

— r. Wilkinson 
Lushington c. Price 


1131, 


Luxembourg (Gt.)Ry.Co. v. Mngnay 805 


Lyuil r. Edwards . 

Lyde v. RuHsell 
Lyme (Mayor of) v. Henley 
Lynch, Ex jtarlc . 

— v. Diuisford 

— t». Hamilton 

— r. McHenry 
Lynn v. Bruco 
Lynne (Case of Mayor of) 
Lyon p. Molls 

— v. Reid 

— r. Tomkins 
Lyons v. Elliot 
Lynncy v. Selby 
Lysler’s Case 
Lyte v. Peny 
Lyth v. Ault 
Lyttlcton r. Ciosa 


88 


1155, 1274 
. 254 
. 448 

235, 597 
. 1202 
. 1129 
1016, 1019 
132, 811 
307, 320 
. 448 

. 844 

. 608 


1223 
283 
224 
121 
688 
688 
1248 
1236 
88 


344, 496, 542, 557 
262, 264 
. 324 
. 319 
G, 073, 987 
. 819 
. 28 
1202, 1229, 3232 
. 1297 


MAArss v. Hemlorson 
Maher i\ Malxir . 

Mabciley v. Robins 

— t». Sheppard 

MacAndrew r. Bull 

— v. Chappie 

— r. Elect. Tel. Co. 
Mac Andrews p. Vaughan 

M‘Anile r. The Irish Iodine Co. 
M‘Arthur r. Svaforth (Lord) 
Macbeatk *. Ellis 

— v. Haldimand 
Macbryde r. Wcokes 


. 475 
. 1266 
878, 895 
. 921 


. 688 
. 4S6 
. 590 
. 720 
. 45 

. 354 
61, 408 
. 70 

. 892 


M‘CaU v. Taylor . . . 752, 773 

McCancc v. Lond. k N. West Ry. 

Co. . 207, 638, 557, 558, 583, 685 


M 4 Carogher v. Whicldou 
M‘Carthyr. Abel 
— v. Youug 
McCawlcy v. Furness Ry? Co 
Muclean v. Dunn . 
Macclesfield (Karl of) v. Davis 
Me Collen v . Gilpin ,. 
McConnell v. Hector . 
Macdonald v. Law 
eMacDonald’n. Longbottom . 

—'» v. Ramsay . 
M'Donnell v. Pope 


610 
. 714 
. 352 
. 530 
. 956 
. 954 
. 68 
. 151 
. 741 
182, 203 
152, 1303 
. 264 


M‘Dougall v. Jersey." Imp. Hotel 









Macdougle v. R. Ex. Asa. Co. 
Macdowall v. Fraser 
Maco v. Cammel . 

McEniry v. Waterford 
M‘Ewan v. Smith 
M‘Kwenr. Woods 
Macfarlane v. Norm 
M'Gahey v. Alston 
M‘George v. Egan 


TAG* 

. 723 
. 686 
. 141 
. 445 
. 959 
. 460 
195, 196 
. 654 
. 135 


FAOS 


Maegrcgor v . Deal k Dover Ry. Co. 

, 07, 70, 823 


1142 
140 
1106 
552 
1035 
193, 435, 1026 


Ry. Co. 


— v. S.-E. Ry. Co. 

M‘Henry v. Davis 
McMahon v. Field 
Machu v. L. k S. West 
Me Breath v. Marge tsoa 
McIntyre v. Belcher 
M ‘iver v. Henderson 

— v. Humble 

— v. Richardson 
Mackay v. Dick . 

Ex parte . 

McKean v. M‘Ivor 
McKenzie v. British Linen Co. 
Mackenzie r. Hancock 

— v. llesketh 

— v. Scott- 

— r. Whitworth 
M‘Kenzic v. McLeod 

— v. Pooley 

— r. Robinson 
Mnokersny r. HamsAys 
McKewan's Case . 

Mnekewan v. Sanderson 
M'ivinuell r. Robinson 
Mackintosh v. Marshall 

— t*. M itcheson 
Mackrell v. Hunt , 

Muck ruth r. Synunons . 

M'Kuno v. Jovnsou 
Maclao v. Sutherland . 

McLaren v. Baxter 
MucLcan v. Dunn 
M 'Clean r. Nichollc . 

McLeish v. Tate . 

McMahon v. Field 
M ‘Manus v. C'lickett . 

— i*. Lane, k York. Ry. Co. 

526, 554, 555, 557, f>58 
Manioc v . Gorst . . . .629 

M‘Neill v. Culiill. . . .1143 

M‘Ncillagc v. Holloway . . 1306 

M‘Kiel’s Case . . .814,1176 

McQueen v. Gt. Weste Ry. Co. 551, 589 


717 
. 85 

15, 652 
947, 1174 
. 1143 
662, 566 
. 207 
. 1003 
. 1182 
. 462 

679, 680 
. 242 

. 60 
. 603 
. 468 
. 812 
. 1146 
1137,1159 
. GS6 


. 57 

. 874 
. 620 
25, 176 


. 106 
. 29 

49, 177, 917 


91 b 
309 
586 
368 


Macrow r. Gt. West. Ry. Co. 
McSwiney v. R. Ex. Ass. Co. 
Maddeford v. Auxtwick 
Maddick v. Marshall . 

Maddou v. White 
Mmldox v. L. C. k 1). Ry. Co. 
Magdalena Steam Navig. Co. 
Martin . 

— Steam Narig. Co., In 


545 

677 

994 

108 

123 

531 


v. 


152 


Magcimis v. Fullon 
Mo^nay v. Edwards 
Magnus t\ Buttemer 
Maguire's Case 


891, 


Mahony v. East Holvford Miuiuir 


354 

981 

1283 v 

693 

819 


Mahony r. Kokule 
Maillard v. Duke of Argyll 

1200, 

Main v. Melbourne 
Mainprice v. Westlev 
Main waring r. Brandon 
• — v. Leslie 

— v. Newman 

Mair v. Glcnnio . 

Maitland, Ex parte 
— t>. Mackianon 

Major v. White . 

Makin v. Wutkinson 
Malins v. Freeman 
Malkin v. Vickerstuff 
Mallam v. Arden . 

Malian v. May 181, 
M&llct v. Bateman 
Mallough r. Barber 
Malposs v. Loud, k S. West. 
Maltass v. Siddlo . 

Maltby r. Murrell 
Manby v. Bcwicke 
— r. Scott . 
Manchester (The Duke of) 

— Warehouse Co. v 


64, 66 


1201 


461 


1153, 


1203 
871 
868 
1108 
142 
797 
793 
829 
214 
. 484 
238 
903 
115 
310 
1154, 1170 
167, 649 


108, 


Ry. 


766, 


137, 


Carr 
238. 

k Liverpool Dist, Bk., 


463 

202 

771 

778 

149 

142 

501 

228, 

243 


387, 


Ex parte 
Man field v. Maitlaud . 

Manley r. Boycot 
Manlovo v. Bale . *• 

Manly t>. Peel 
Mann, Ex jtarte . 

— r. Forester. 

— v. I/ovejoy • 

— i\ Stephens 
Mauncrs (I/ml) v. Johnson 
Manning, Exjxirlc 

— r. Cox . 

— r. Lunn 
r. Phelps 

Manningford v. Tolcman 
Mann's Case 
Mansell r. Burredgc 
3tmis*irr. Dix 
Mansfield r. Stephen . 

Manson v. Baillio. 

— v. Thncket 
Maples v. Weightman . 

March r. Culpepper 
Marchant v. Evans 
Mare r. Charles . 

— r. Korlo 

— v. Warner . 

Murgntsbn v. Wright . 

Marian. Hall 
Marie I/)uise (The) 

Marino’s Case 
Markham r. Conoston . 

Marks v. Hamilton 
Marlborough (Duke of) v. Osborne 1189 
Marnuand r. Banner . . .610 

Marnige v. Marriage . . . 622 

Harriot v. Hampton . . 1039 

Marriott v. Anchor Reversionary 

Co. . . 610, 639 

— v. L. k S. West. Ry. Co. 574 

Marryat v. Broderick . .. 362,1172 


1247 
. 503 
38, 050 
. 601 
. 1060 
. 783 
. 475 
. 217 
. 1130 
. 1132 
. 873 
. 1224 
. 1216 
. 1248 
. 616 
. 126 
. 39 

. 280 
. 14 

388 
8S3 
. 122 
6 

. 1104 
139, 784 
. 1146 
. 1146 
. 981 
. 151 
. 965 
. 1019 
. 1239 
730, 731 









TAr.E 


PAOR 

Marryatts v. White 

. 1212 

Massey v. llanner 

. 371 

Marsnk v. Webber 

. 1034 

— r. Knowles 

. 115 

Marsh v. Davies . 

. 114 

— v. Sladen . 

1188, 1192 

— v. Dewcs . 

. 283 

Massy r. Nanuey . 

. 1066 

— v. Homo . 

. 636 

Master v. Hansard 

. 247 

— v. Hutchinson . 

. 139 

Master v. Miller . 

. 780, 1269 

— v. Tedder . 

. 1209 

Mastor Butchers, &c., Co. v. Bullock 1192 

— v. Wood 

. 192 

Master Warden of Tobacco Pii»e 

Marshall v. Derridgo . 

. 216/1106 

Makers, Tho v. Lader . . 1252 

v. Droadhurst 

. 1291, 1298 

w 

Mu stew, In re 

. 1140 

— r. Green 

163, 164, 948 

— r. Bnretto 

. 774 

v. Hopkins . 

. 1040 

— v. Fuviso 

. 341 

v. Lynn . 

. 199, 940 

Mastcrtonr. Mayor of Brook tyro 402, 433 

— v. Parsons 

. 471 

Mather v. Frusur . 

. 645 

— r. Toole . 

. 1102 

— v. Maidstone (Lord) . 757, 761, 

-• v. Powell 

. 1088 


1184 

— v. Hutton 

. 139 

Matheson r. Ross 

. 1059 

— r. Wutson 

. 801 

Mathew o. Dlaekmoro . 

. 595 

— v. Yk. Ai Newc. Ky. Co. 482 

Mathews v. Gibbs, 

. 494 

522, 

534, 679, 1120 

— v. Sawell 

. 264 

Marson t*. Short . 

. 1080 

Mnthison v. Claik 

. 75 

Marston v. Allen . 

. 75 7 

Matson r. Booth . 

1239, 1210 

Martin, Exports . 

. 1 020 

— r. Wharani 

. 107 

— r. A ud in mi 

. 1044 

Matt)lews, Ex parte 

. 1247 

— v. Clue 

. 190, 240 

— f. Daxter . 

. 148 

v. Crornpo 

1283, 1305 

— v. Howler . 

. 620 

— v. Gale 

. 124 

v. Dloxsomo 

. 753 

v. Gilliam 

. 246 

— v. Hopping . 

. 494, 524 

— v. Great Iudian Pen. Cc. 526. 


. 1136 


554 

Mathewnan’s Caso 

. 140 

• - r. Hewflon 

. 1172 

Matthias v. Mesnard . 

. 319 

— v. Knowles 

. 1261 

Matthie v. Ed wards 

. 610 

— r. Mitchell 

. 905 

Mnlthiejwen v. London . 

-*-* 

5 

o 

-a 

— r. Nutkin 

. 114, 1129 

Dank . 

. 375 

— v. Tycroft 

. 1122 

Mattock v. KingUkc 

. 192, 894 

*. lieid . 

. 632, 922 

Matines r. Westwood . 

. 1278 

r. Sedgewiek 

. 015 

Muudsley, Exports 

. 831 

— v. Sitwell 

. 728 

— v. Lc Diane . 

. 107 

— v. Smith . 

. 217, 899 

Maugham t\ Hubbard . 

. 1060 

— r. Wliitmorc . 

. 638 

— t». Shnrpc 

. 30, 626 

v. Wright 

. 658, 1081 

Maund’s Case 

. 1234 

Martindulo i*. Smith 

939, 956, 96/ 

Mminscll r. White 

. 847 

Marti neau v. Kitchen . 

. 731, 932 

Maying v. Todd . 

. 541 

Martino/. r. Cooper 

. 616 

flavor v. Pyno 

165, 172, 1031 

Alartyn r. Clue 

. 190, 210 

Mavis r. Ocean Marine lnsur. Co. 723 

— v. Hind . 

25, 26 

Maxtod r. Paine . 

. 1011 

— v. Williams 

1278, 1280 

Maxwell’s Case 

. 812 

Martyr v. Bradley 

. 251, 288 

Maxwell r. Brain . 

. 767 

— v. Jjuwrcucc 

. 214 

— r. Jameson 

. 1038 

Marvin v. Wallis . 

. 922 

May v. Chapman . 

. 80, 758 

Mary Ann (The) . 

. 640 

— r. Harvey 

. 361 

Maryon r. Carter . 

. 229, 399 

— v. 51 ay 

. 37 

Marzetti v. Williams 23, 

369, 1029, 1100 

— r. Thomson . 

. 1124 

Mescal's Case 

. 1282 

— v. Woodward 

. 89 

Mascrow v. Gt. Western Rv. . 528 

Mavail v. Mitford 

. 733 

Mashiter v. Duller 

. 503 

Mayd v. Field 

. 139 

Mason v. Bradley . 

. 779 

Maydow t*. Forrester 

. 1038 

— v. Brondbetit 

. 1249 

Mayer v. lanae. 

. 657 

- - r. Cole 

. 187 

Mayfield v. Wadsley 

. 163 

— v. Cordcr . 

. 881, 889 

May hew, Ex parte 

. 820 

— v. Harvey . 

. • .735 

— r. Fames 

. 635 

— f. Mitchell 

. 146 

— v. Nelson 

. 549 

— v. Morgan . 

. 1307 

— v. Buttle . 

266, 447, 626 

— v. IVitchanl 

. 657 

Maynard v. Moseley * . 

. 908 

— v. Ummwy 

. 786 

Mayou, Ex parte . 

. 803 

— '»*. Sainsbury 

. 728, 738 

A lead v. Davidson 

. 677 

— r. Skurrey . 

. -720 

Meadows, In re . 

. 376 

— V. \\ right . 

. 122 

— v. Tauucr 

. 868 

Maspons-Y-Heruianos r. Mildred . 107, 

Blearing v. Helliugs 

. 1045 


475, 675 

Mears v. Lon. &c S. W. By. Co. 346 










PAGB 

Mechelen v. Wallaco . . . 309 

Medina v. Stoughton . . .978 

— Tho.387 

Meoringv. Duke .... 1080 
Mecrt v. Moessard . . . 1230 

Megginson v. Harper . .75, 1266 

Megrath v. Gray . . . . 1247 

Mcbn v. Duke do Fitzjames. . 196 

Melnnotte r. Teasdalo . . . 1087 

Melbourne Corporation r. Brougham 89 
Melhado v. Porto Aldgro By. Co. . 50 

— v. Watson . . . 1246 

Mcllerah v. ltippen . . .767 

Mellish v. Allnutt 

— v. Andrews 

— v: Bell 

— v. Mottcux 
r. Staniforth . 

M ollona, The 

JU cl lor'a Policy Trust, In r+ . 

Mellon* r. Show . 440,442,413,445 

Melville v. Hayden . . . 658 

Menetono v. Athawcs . 392, 400, 

— v. Gibbons . 

Menzies r. Lightfoot . 

Mercantile Mar. Ins. Co. v. Tether- 

iugton. 

Mercantile Steamship Co. r. Tycr 

6S7, 695, 706 
Mercer r. Cheese .... 1201 


— r. Graves . 

— v. Irving . 

— v. Whall . 

Merchant Hanking Co. v. 

Steel ('o. 

Merchant Co. of Ixmdoii, Ex jxirfc 1247 
Merchant Shipping Co. v. Arm it age. 505 
Merchants' Trading Co. r. 

Meredith, Jir varte 

— r. Footner 

— v. Holman 

— r. Meigh . . 923, 

r. Short 

Mercs v. Aiisell 
Merotony v. Dnnlnpc 
Mi*riel v. Wymundsol 
Merlo t*. Wells . 

Mcrrimun r. Ward 
Merry v. Nickalls 


. 476 
. 1115 
. 456 
riiccnix 
. 958 


Banner 1122 
751, 789 
135 
1160 


924 
169 
200 
703 
31 
658 
1212 
1011 
1169 


701 

712 

679 

997 

698 

501 

740 


401 

641 

614 

194 


FACE 

617 

869 
855 


978, 

720, 


Menx r. Smith ... 

Mews v. Carr . . . 177, 

— v. Mews 

Mexican k South American Co., 

In rc 

Meyer »\ Dresser . 197, 493, 504, 

— v. Kvei-th . 

— r. Haworth 

— v. Rnlli . 

Meyerhof!' r. Frocrlich . 

Michael r. Fripp . 

Michal v. Tredwiu 
Micklethwoitc r. Morrill 
Middlemoro t*. Goodalc . 

Middleton r. Fowler . 

— v. Greenwood 
Middlewood r. Blakcs . 

Miilgcloy t». Lovelace 36, 234, 1282, 1289 
Midgley v. Wood . . . 850 

Mid. Hanking Co. v. Chambers 672, 673 


817 
966 
986 
146 
724 
. 1260 
. 639 
. 681 
. 632 
1273, 1306 
358, 588 
. 1123 
. 688 


Mid. C. Bon. Build. Soc., h i re 
Mid. Bail. Co. e. Bromley . 

- r. J„ k N. W 
Co. 

Midleton v. Eliot. 

Milbourn r. Ewart 
Mildnmy’s (Sir Anthony) Case 
Miles r. Cattle . 

— ?•. Furber . 

— v. Williams 
Milford v. Hughes 

— v. Pcilo . 

MPgutu r. Kehble 
Millard r. Harvey 
Milieu v. Brash . 

— i». Dent 
Miller's Case 
Miller r. Aris 

— v. Cook 

— r. Hamilton 

— v. Jlarewood (Lord) 

— r. Miller . 

— r. Knee . 751, 790, 
r. Sawyer . 
v. Thompson 

— r. Titberington 

— v. Travers 

— - v. Wood full 
Millership r. Brookes 
Millcsr. Fletcher 


Mersey Docks v. Gibbs 

9 m 

9 9 

413 

Mills 

i e. Alderbury 

• • 

1035 

Mesnanl v. Aldridge 

9 • 

870 

.—. 

v. Ball 

• • 

964 

Mesnil (Baron de) v. Dakin 

• • 

1042 

—— 

v. Blucknll . 

• • 

13 

Messenger v. Armstrong 

• • 

278 

— 

v. Bortliwick 

* * 

1256 

— In re . 

• • 

476 

-- 

r. East Loud Un. 

. 293, 

1198 

Messont v. Reynolds 

• • 

1027 


v. Fowkes . 

1213, 1263 

Metcalf v. Bruin . 

• • 

75 

— 

v. Goir 

9 9 

270 

Metcalfe r. Britannia Iron Works 


■ — 

v. Guard, kc. 

• • 

G55 

Co. . 

• • 

505 

— 

r. Haywood. 

• * 

16 

v. London k Br. Ry. Co. 

432, 

— 

v. Jennings . 

9 9 

614 

561,1 

566, 680 

. 589 

— 

v. Oddy 

9 9 

889 


— v. Kicliardson . . 767 

— v. Kveroft ... 29 

— v. Shaw . . . 137, 138 

Metropolitan Bank v. Hoiron . 1267 

*— Coun. Ass. Co. r. 

Brown . . 251, 596 

Ry. v. Defries . . 236 

— v. Jackson . 531 


Mill ward r. little wood 
Milner v. Field . 

— v. Harewood (Lord) 

— v. Milne* . 

Milnos v. Branch . 

— t\ Busk 

— v. Duncan. 

— v. Grey 


fly. 


80S 

546 


823 
. 607 
. 856 

. 186 
. 584 
319, 321 
. 1308 
. 461 

. 8*13 
422, 956 
. 132 
. 582 
. 1080 
. 807 
. 72 

. 128 
. 55 

. 122 
. 803 
1204 
671 
773 
690 
184 
714 
22 
717 


791, 


515, 

183, 


837, 1196 
394, 395 
. 843 
1305, 1807 
. 1285 
. 141 
. 1037 
. 1126 








PAOE 


VAdK 

Mil ward r. Hibbert 

• 

515, 690 

Mwrhouse r. Colvin 

. 840 

— v. Ingram 

• 

. 1051 

— v. Lee . 

. 1167 

Minet v. Gibson . 

• 

. 753 

Moorsom r. Page . 

. 491 

Minett r. Anderson 

• 

. 704 

Moran r. Jones 

. 516 

Mingotti’s Case 

• 

. 811 

Mordy r. Jones . 

. . 707 

Minshnll v. Oakes 

1279, 1281 

Morewood v. Pollock . 

. 500, 503 

Mirabitn v. Imperial Ottoman Ikik 935 

Morgan, Ex jutrlc . 

. 616, 818 

Mitcalfe’s Case • 

• 

. 807 

— r. Bain . 

1219, 1245 

Mitchell’s Case . 126. 1021, 1259 

— t\ Biruic. 

. 394 

Mitchell v. Kdc 

• 

. D6C 

— r. Bissell 

. 211 

— v. Kdic . 

• 

. 711 

— r. Davis . 

. 269 

r. King . 

• 

. 1216 

— r. Griffith 

. 201 

— V. Ncwhall 

• 

465, lul2 

— r. Jones . 

. 1103 

v. Reynold* 

• 

. 1152 

v. Met. I%y. Co. 

. 154 

v. Smith . 

• 

. 755 

— v. Oswald 

. 1156 

v. Steward 

• 

. 1130 

— r. Palmer 

. 1042 

Mitcheson v. Nicol 

• 

. 504 

— r. Pike . 

31, 193 
299, 300, 302, 

Mitchinson r. Hcwson . 

• 

4, 1307 

v. Rarcy. 23, 

— v. Oliver . 

• 

59, 1200 

1029 

Milford v. Mitforii 

• 

. 1313 

v. Rowland 

. 1264 

Mixer’s Case 

• 

813, 1179 

v. Stable. 

. 411 

Mixen v. Pick 

• 

. 145 

— v. Thomas 

. 138, 858 

Moakes r. Nicholson 929, 

935, 959, Ml 

— r. Vale of Neath Rv. Co. 

Mody v. Gmgson . 

• 

. 975 


445, 446 

Moons v. Hayworth 

• 

978, 979 

Morier, Ex mrte . 

. 371 

Motl'at v. Dickson . 

• 

. 394 

Morison v . Tumour 

. 176 

— i\ Laurie . 

• 

. 390 

Motley r. Attenborough 

. 971, 972 

— v. Parsons . 

• 

. 1217 

— v. Boothby 

. 19 

— v. Van Millingen 

• 

. 797 

p. Bridges. 

. . 607 

Moggridgc v. Joues 

Moir t>. Kxcb. Ass. Co. . 

• 

. 955 

r. Culverwell . 

. 754 . 

• 

. G85 

— v. Lincombe 

. 316 

Moleswortli r. Robbins. 

• 

. 477 

r. Pol bill . 

. 1288 

Moller r. Young . 

• 

507, 513 

Morphetl v. Jones. 

. 160, 210 

Mollot v. Wockerlmtli . 

• 

. 1238 

Morrell r. Cowan . 

. 657 

Mol!wo & Co. v. Court c»f Words . 77 

— t*. Frith . 

. 1261 

Molony v. Kennedy 

• 

. 860 

Morrett t\ Paskc . 

. 611, 013 

Molton r. Camroux 

• 

. 140 

Morris's Estate, In rt . 
Morris v. Chapman , 

. 1303 

Mondol v. Steel . 

• 

397, 955 

1136, 1142 

Money v. Jorden . 

• 

. 847 

— v. Dixon . 

1089, 1262 

Monoypenny v. Bristow 

• 

. 1040 

— r. Kdgington 

. 214, 222 

— t*. Hartland 

• 

405, 407 

— r. Hunt . 

. 389 

Monk v. Cooper 

Monopolies’ Case . 

• 

. 229 

— c. Ix.-a 

. 773 

• 

. 1155 

— r. Lcvison 

. 944 

Montacute v. Maxwell . 

• 

. 840 

— v M ‘Cullocli . 

. 1144 

Montague v. Bcnediot . 

• 

. 137 

Morrison, Ex jKirte 

. 476, 1224 

— v. Flock ton . 

• 

. 1129 

— r. Arbuthnot. 

. 846 

Moutcfiori v. Lloyd 

• 

. 655 

r. Chadwick . 

. 230, 240 

— t*. Montafiori 

• 

. 847. 

— /*. Parsons 

. 1269 

Montgomery v. Calhuid 

• 

. 607 

— v. Thompson . 

. 459 

Montoya t?. Lon. Ass. Co. 

• 

. 694 

r. Universal Marine Ins. 1179 

Moodic v. Bannister 

• 

. 1258 

Morritt r. N. East. Ry. Co. . . 568 

Moody v. Spencer. 

• 

. 477 

Mors-Ie-brauch r. Wilson 

. 1109 

Moon v. Durden . 

• 

. 1158 

Morse p. Merest . 

. 904 

Moor r. Roberts . 

• 

. 652 

— v. Slue 

. 486 

Moore r. Bushcll . 

• 

27, 72 

Morten r. Marshall 

. 652, 1194 

— r. Campbell 

• 

. 1218 

Mortimer r. Bell . 

. 867 

— r. Culvcrhousa . 

• 

. 607 

— v. Capper 

. 873 

— v. Davis 

a 

. 793 

Mortimore r. Wright . 

10, 124, 123 
887, 903, 905 
• . 12, 1272 

— r. Frowd . 

• 

. 387 

Mortlock v. Btiller 

• - v. Hart 

• 

. 840 

Morton r. Bum . 

- - r. Hill 

• 

. 1228 

— r. Tlbbctt. 

. 921 

— r. Mumble 

• 

. 902 

— v. Withers. 

. 138 

— v. Maxwoll 

• 

. 470 

— v. Woods . 212, 
Moseley v. Handford , 

306, 309, 596 

— r. Mouvgue 

• 

. 379 

. 199 

— r. l’yrke . 

• 

. 1038 

— v. Rondel 

. 129, 1301 

— t\ Kamsdon 

• 

. 1150 

— t\ Tiuklcn 

. 15 

— «’• Rawlins . 

• 

. 94 

— r. Virgin. 

. 1128 

- v. Taylor . 

• 

. 702 

Moses v. Mucferlan 

. 1173 

- - r. Wilson . 

• 

' . 578 

— v. Pratt 

. 728 - 














PAOK 



PAG* 

Mosley v. Hiile 

. 1187 

Myers v. Edge 

• 

656 

Moss, Ex vcirte 

. 617 

— v. Lond. k S. West. Ry. Co. 

626 

— Re- . 

. 477 

— v. Sari 

204, 

402 

— v. ByTom 

. 698 

— v. Willis . 

t 

60 

— v. Gallimore 

. 597 

Mynn v. Joliffe . 

. 

1206 

— t«. Hall 

. 661, 763 

Myrtlo v. Beaver . 

• 

70 

— v. Smith 

. 716 

Mytton r. Cock . 

• 

381 

— v. Sweet 

. 991 

— r. Mid. Ry. Co. 

564, 

581 

—- v. Townsend 

. 305 




Mostvn v. Mostyn 

. 389 . 




— v. West Mostyn Cool Co. . All 

Nadin', Ex jxirte . 


279 

Moutlet v. Cole 

• 1163 

Nanny v. Martin . 

134, 

836 

Moule v. Garratt . 

. 1277 

Nnnt-y-Glo iron Co. v. Grave 

• 

807 

Moulton v. Edmonds 

. 883 

Napier v. Bmco . 


655 

Mount v. Harrison 

. 714 

Nargatt t*. Niar 

316, 336 

— v. Larkins . 

. 709 

Nash v. Hodson . 

• 

1263 

Mountacue t. Maxwell . 

. 170 

— v. Lucas 

• 

314 

Mountcashcl (Earl) v. Barber . Ill 

— v. Naah 

134, 

863 

Mountford v. Hurper . 

. 1203 

Natal Inv. Co., In re . 

• 

1270 

— v. Scott 

. 618 

Nation’s Case 

• 

1018 

Mountnoy v. Collier 

. 283, 693 

Nation v. Tozor . 

• 

235 

Mountstepbcn v. Brooko 

. 126*2 

National Ass. Co. r. Beat 

• 

750 

— v. Jjikemnn . .163 

— Bank of Australasia v. 


Mouse's Case 

. 515, 576 

United Hand-in-Hand 


Mousley v. Liullara 

. 285 

Co. 

605, 607 

Mouyh v. Leako . 

. 1169 

Funds Assur. Co., In 

re . 

807 

Mowatt i». Lord Ixmdcaborough . 830 

Indus. Sc Prov. Soc., . 

In re 

808 

Moyeo v. Newington 

. ’998 

Mercantile Bank, Exmrte 

163 

Moylo v. Jenkins 

. 447 

— Savings Bank Asa. 

V. 


Mozley v. Tinkler. 

. 652 

Tranah 


1203 

Mncklow v. M angles . 

. 929 

Ins. Ass., Rc . 


476 

Mudford v. Clarke 

. 815, 1177 

— k Prov. Marino Ins. 

Co. 


Muilman v. D’Eguino . 

. 768 

Ex parte Parker . 


1019 

Muir v. City of Glasgow Bank 132. 811 

— Provincial Bank v. Hart . 

1271 

— v. Fleming . 

. 423 

Navono v. Haddon 

• 

721 

Muilett v. Huchison 

. 1088 

Naylor r. Collingo 

251, 

, 288 

— v. Mason . 

. 995, 1101 

— v. Mangles 

• 

426 

— i». Sheddeu 

. 697, 712 

— u. Palmer . 

• 

699 

Muggcridge, In re 

. 1028 

— r. Taylor . 

696, 

717 

Mullmer v. Florence 

. 304 

Neal v . Irving 

• 

47 

Mailings v. Trinder 

. 902 

Ncalo r. Day 

» 

845 

Muiuford r. Oething 

182, 203, 1154 

— v. Mackenzie . 221, 

308, 

1123 

Mummery t>. Paul. 

. 980 

— v. Ratcliffo . 

190, 

239 

Munocy v. Dennis. 

. 287 

— v. Shofficld . 


1223 

M unday v. Asprey 

. 174 

— v. Turton . 


797 

Mundy v. JolhlFe 

. 160, 210 

Neap ?*. Abbot 


903 

Minin v. Godbold . 

. 1060 

Neat e. Harding . 


1041 

Munns v. Isle of Wight Hr. Co. . 621 

Ncdham’s Case 


856 

Munro v. Butt 

. 395, 396 

• Needham's Cu9e . 


820 

Munster r, S. East. Rv. 

. 546, 554 

Needham r. Bremner . 


141 

Munt v. Shrews, k Chest. Ry. Co. 822 

Needier t\ Guest . 


392 

Murphy v. Bell 

. 678 

Neill v. Ridley . 


504 

— v. Boise . 

. 177 

— v. Whitworth 


487 

— v. Caralli. 

. 441 

NeiIsom v. Harford 


206 

- - v. O'Shea 

. 461 

Neilson v. James . 


1009 

Murray v. Barlec . 

. 140, 145 

Nelson (The) 


641 

— t». Bush . 

812, 817, 818 

— v. Baxter . 


363 

— v. Karl of Stair. 

. 22 

— v. Couch . 


1240 

— v. East Ind. Co. 

. 788, 1291 

— v. Duncombo . 


149 

— v. Gla$ae . 

. 855 

— v. Scrlo 


130 

— v. Mann . 

. 407 

Nelthorpe v. Hoi gate . 


888 

— v. Reeves . 

. 1142 

Nepoter (The) . . . 


59 

Musrhamp v. Lane, and Treat. Ry. 

Nerot v. Wallace . . 1142, 

1143 

Co. 

. 564 

Nesbitt v. Lnshington . 

• 

697 

Muagrave v. Drako 

. . 757 

Nesham r. Selby . 

• 

174 

Musgrave’s Case . 

. 1019 

Ness v. Stevenson 

• 

234 

Muspratt v. Gregory 

. 317, 321 

Nett leship, Ex parte . 

• 

619 

Miusen v. Price 

. 947 

Neve v. Hollands 

■ 

1266 

Mutual Loan FumL <fco., 

r. Sudlow 650 

— r. Pennell . 

607; 

, 613 







XC1V 


INDEX OF CASES. 


PACiF. 

Neville, Er pair. . . .409 

— r. Spelling . . .127 

— v. Wilkinson . . . 847 

New Sombrero Co. r. Krlangcr 814, 

815 

New v. Swain . . . 941, 959 

New Bruns. Co.r.Muggeridgc,830, 1010, 


Nowcombo v. 1 >avis» 

Newcomb v. Harvey 
Newell v. Radford 
Newington v. Lovey 
New Jersey St. Nnv. Co. r. 

Merchts. Bunk . . . 540 

Ncwingtou Locul Board r. Eldridge 477, 

1198 


18 
1285 

173, 17«, 915 
1214, 1224, 1240 


Newlanil v. Wntkin 
Newman, In rc . 

v. Anderton 

— v. Rodgers 

— v. Relfe. 

r. Walters 

New march r. Clay 
Newport (Mayor of) t». 
Ncwry k Kiinis By. Co. 
Newsome r. Cole* 

— r. Cralinm 

Newsom t\ Snijtliiee 
Newton, Le parte 

— r. Belcher 

— v. Blunt. 

— r. Chorlton 

— v. Forster 

— - r. Grmul June 


. 1150 
. 1117 
. 295 
. 892 
. 009 
3- 5, 38tf 
. 1212 
Saunders . 235 
v. Comlsj 120 
. 85 

. 1010 
1190, 1192 
. 754 


— v. Martin . 

Nichole v. Allen . 

Nicholl v. Chambers 

— v. Greaves 

— r. Jones . 

Nicholls v. Atheratouc 

— v. Cross . 

— v. Plume 

— V. Sauudera 

— v. Strettou 

— v. Wilson 
Nicholl’s Case . 

Nichols r. Diamond 

— x. Gt Southern 

— v. ltavnbrtd 
Nicholson v. Bower 

— v. Bradtield Union 


Nicholson r. Rcvill 
— r. Kickctts . 
Nickalls p. Merry 
Nickel Is r. Atherstonc . 
Nickson r. Brolmu 
— v. Jcpson 
Nichtton r. Wordsworth 
Nicol’a Case 


Newnll v. Tomlinson . 

. . 72 

Nicoll c. Feinting. 

# 

. 247 

Newberry v. Colvin 

. 484 

Nicolls v. Bastard 

• 

430, 579 

Newby v. Painter 

. 889 

NieoLon r. Wordsworth 

• 

. 901 

— v. Sharp . 

. 1198 

Niellr. Morley . 

• 

. 149 

Newcastle, hi it . 

. 818 

Nightingale r. Withington 

• 

. 127 

— Fire Ins. Co. 

r. M;u> 

Nisbctr. Smith . 

• 

. 6 61 

morran . 

. 732 

Nixon r. Fireman 

• 

. 314 


27* 

201 , 

830, 


Noble r. Bank of England 

— r. Ken noway 

— r. Nat. Disc. Co. 

— r. Ward 
Nockells v. Crosby 
Nokc r. Awdcr . 

Kobe's Cfcr. 

Nokcs r. Gibbon . 

Nonnen r. Kcttlcwell . 

Norbury’s Case . 

Nonleu r. Levit . 

— Steamship Co. r. Dempsey 512 
Norfolk (Duke of) r. Worthy . 44 

— Bv. Co. c. M'N&inurn . 1240 

1141, 1171 


065, 


l'AGR 
1222 
1184 
364 
264 
54 
947 
882 
813, 830 


4, 


782 

690 

1229 

1218 

1044 

1279 

1027 

389 

701 

832 

1301 


By. 


— v. Harland 

* 

• * 

. 279 

Ins. C«». 

. 787 

i\ Liddinnl 

• • 

. 208 

Norlheote r. Doughty . 

. 127 

— v. Marsden 

* • 

. 831 

Nortlu ott r. Underhill 

. 192 

-- r. Srutt . 

• • 

307, 1244 

Northern Assam Co., In re . 

. 1270 

New Zealand Co. r. Watson . 

72, 469 

Nor they r. Field . 

. 961 

Nichol r. Cod Is . 

• • 

. 938 

— r. Northey 

. 864 


Co. 


Co. 


103 

no 

672 

434 

1103 


447 

124 

877 

438 

141 

264 

1074 

924 

230 

1152 

465 

811 

784 

531 

14 


Norman r. Cole 

r. Phillips 

— r. Thompson 

— r. Villon 
Norris r. AyMt . 

— r. Irish Land Co 

— r. Stalls 
North r. Wakefield 

r. Wyard . 

North Biit. Ass. Co. r. Lloyd 

— r. Motfatt . 

North British Ins. Co. r. Bond. 


154 , 


924 

1235 

858 

1202 

1018 

1029 

1222 

852 

667 

731 


. 963 
92, 944. 
1187 

r. Chapman . 387, 3030 
t\ Drury Buildings 146, 859 
v. Gt. West. By. Co. . 575 
v. Knapp . . . 904 


North of England Oil Cake Co. n 
Archangel ins. Co. 

North of England Ins. Co. v. Arm 
strong .... 
Northumberland (Duke of) r. Er 
rington.... 
North'waite v. Ben net . 


730 

728 


39 

114 


North West. By. Co. v. M‘Michael 126 


v. Sharp 


Norton r. Cooper . 

— r. Kllain . 

— r. Mutlll . 

— r. Clover . 

— r. Herron . 

— r. Seymour 

— r. Tun-ill. 
Norval r. Pascoe 
Norway (The) 


. 466 
Whiniay . 653 
. 408 
. 1256 
. 142 
. 863 
. . 64 

. 177, 787 
. . 1253 

• 1279, 1280 
. . 505 


Norwich M., &c., v. Norfolk Ry. 

Co.100 

Notara r. Henderson . . .496 









PACIF. 

Nott r. Riccanl .... 892 
Notte, Ex parte . . . .674 

Nottidgo v. Pritchard . . . 1210 

Nottingham Hide, Ac., Market 

Co. v. Bottril . . . 658 

Nouailie v. Flight . . . 881 

Novosielski v. Wakefield _ . 605, 609 

Nowell v. Mayor, &c., of Worcester 113 
NowJan v. Ablett. . . .438 


Noyes v. Crawley. 
Nunn r. Fabian 160, 

— v. Wilsmore 
Nurse i*. Barnes . 

— v. Craig 

— v. Framton 

— r. Wills . 
Nuttall r. Staunton 
Nye v. Moseley . 


. 1248 
871, 1123, 1124 
. 844, 857 
. 1105 
. 145 

30, 33 
. 1306 
. 311 
. 1136 


Oak apple v. Copoot 
Oakden v. Pike . 

Oakes, Ex parte . 

— v. Turquand, 95, 812, 814, 


. 273 
875, 882, 892 
. 617 
1021 
1176 
277 


Oakley i Mouck . . .276, 

— r. Ports. Ac., Steam Packet 

Co. . 532, 576 

Oastlcr r. Henderson . . . 263 

Obltard v. Betham . . . 955 

Obrinn r. Ram . . . .1307 

O’Brien v. Lewis . . . .1133 

O’Callaghan r. Man 
Thomond.1269 


PAGE 

Onslow r. Corrie .... 1276 
Onslow r. — . . . . 255 

Oom r. Bruce .... 730 

Oppenlieim r. Fry . . .720 

— v. Russell . . 568, 964 

— v. White Lion Hotel 

Co. . . 300, 301 

Oppenheimer r. Levy . . .150 

Opperham r. Smith . . . 323 

Orby v. Trigg . . . .602 

Orchard v. Raekstmw . . . 422 

Ord r. Noel.905 

— r. Portal . . . .753 

O’Reilly r. Ketherston . . . 603 

— v. donna. . . . 709 

— r. Royal Ex. Ass. Co. . 709 

— r. Thompson . . .871 

Orclia (The).641 

Orfonl r. Cole . . . .1087 

Organ v. Brodio 
Ondgo v. SherWutf . . . 774 

Oriental Inland Steam Co. r. 

Briggs.1121 

Oriental Financial Corp. r. 

end, Gurney k Co. 

Onno v. Broughton 

— r. Young . 

Orme h r. Bcadol . 895, 

Ormond r. Holland 
Ormrod r. Huth . 

O'Rourke u. Bolingbrokc 
Orrell r. Cop]K>ck. 

Osborn's Caw* 

Osbnrno v. Kales . 

— v. Harper 


Over- 
661, 663 
897, 1290 
. 662 
1179, 1181 
. 445 
978, 982 
. 128 
166, 650 
. 181 
. 1113 
. 37 


Suthovbcrry 

• 

. 129 

Oswald r. Berwick 

• 

• 

. 654 

Ocean (The) . 

• 

. 151 

Oswell r. Vigno . 

• 

• 

. 683 

Ocean Wave (The) 

• 

. 501 

Ottaway r. Hamilton 

• 

• 

. 143 

Ockeudeii v. J Iouly 

• 

. 897 

Otto Hermaun (The) 

• 

• 

. 386 

Odhain v. Bateman 

• 

. 27 

Ougier r. Jennings 

• 

• 

. 691 

Ollly v. Ward 

• 

. 3o 

Oulds r. Harrison. 

• 

■ 

756, 759 

OfFord v. Davies . 

• 

. 656 

Overend, Gurney A 

Co. 

, In re 759. 

Ogden r. Bcnas • 

• 

. 373 

772, 806, 

814, 1014 

— v. Fossick. 

• 

. 1122 

Ovcrcnd & Co. r. Giblw 


. 833 

— r. Pcele . 

• 

. 1155 

— r. Gurnoy 


. 833 

Ogg r. Shuter 

• 

. 935 

Overton r. Harvey 

• 


. 1240 

Ogilvie v. Foljnmbe 

175, 

866, 879 

Owen r. Bowen . 

• 


450, 1230 

Oglandcr r. Boston 

t 

134, 863 

— t». Burnett . 

• 


. 549 

Ogle r. Atkinson 

• 

430, 961 

— v. Davies . 

• 


. 149 

O— r. Earl Vane 

• 

201, 952 

— v. Gooch 

• 


. 67 

Oglesby v. Iglcsias 

0 

. 64 

— p. Homan . 

• 


666, 666 

OgneU's Case 

• 

. 860 

— v. Isegh 

• 


. 331 

O’llanlan v. Gt. West. Ry. Co. 5S3, 586, 

— r. Routh 

• 


354, 954 



953 

— v. Van lister 

• 

68, 

103, 784 

OhrlofFv. Briscall. 


496, 554 

Owens v. Denton . 

• 


. 1161 

Okell v. Smith 


. 1001 

— v. Dickenson 

• 


. 139 

Oldershaw v. King 


. 650 

Owston v. Ogle 

• 


. 799 

Oldham v. Langmead 


. 207 

Oxeudale v. Wethcrell 

• 


948, 1031 

Olding v. Smith . 


93, 1168 

Oxford and Canterbury Hall, In re 607 

Oliphant v. Bailey 


. 977 

Oxford ». Prior . 

• 

• 

. 299 

Olive t>. Booker . 

487, 

490, 684 

— r. Provand 

• 

• 

. 1123 

— v. Smith . 


. 475 

Oxlado v. North-East. 

Ry- 

Co. 526, 

Oliver v. Dovatt . 


. 1048 



527, 

528, 571 

— v . Fielden . 


. 486 

Oxley v. Watts . 

• 

• 

. 325 

— v. WtodrofFe 


. 121 





OUverson v. Briglitmnn 


702, 709 





Olivier (The) » 


642 

Pace r. Marsh 



650 

01 win r. Forbes . 


1134 

Pacific (The) 



640 

O’Mcaly v. Wilson 


151 

Packer v. Gihbins. 



235 











• 


PAOB 

0 

PAOB 

Ptdstow Total Loss Ass. • 

• t 

. . *792 

Ptokor v . Taswell 179, 210, 

1123, 

pagani v. Oandolfi . . 

• 

. 451 


1124 

Page,- In rr. . 

a 

. 1247 

— v. Wallis. 

921 

Adam 

• 

. 1220 

P — v: Winlow 

64 

— v.vCowasjft* 

. 


— v. Wise . 

656 

— t. Home . 

•. • 

\ 842 

Pork hurst v. Smith 

181 

— v, Aleck . 

# 

, 1200 

Parkin v. Fiy 

827 

— «. More i 

¥ 

277 

v. Thorold 

895 

Paget v. Foley -• . 

• 

. 1250 

Parkinson u. Gt West. Ry. Co. . 

574 

Poice f. Walker . 

• 

. 64 

v. Hanbury . 

605 

Pain v. Coombs . 

4 • 

. 1123 

- * v. Lee .... 

975 

—- v. Smith 

• V 

% . 619 

Parraenter v. Webber . 209, 234, 

306, 

Paine v. Guard. Strand Union 

. . . 91 


623 

— v. Hayne- . 

a 

. 291 

Parmtyer v. Cousins . . 

700 

— v. Hutchinson , 

1011, 1023 

— v. Farm iter . 1089, 

1261 

— v. Melfor \ A 

t 

. 873 

Parnliam ®. Hurst 

1813 

Painter' v. Abel . % . 

• # 

• 

. . 595- 

J'orr v. Jewell . 

759 

— ]*ood.. k Bright. Ky. 

. 575 

-- v. Winteringham . 

363 

Palmer v, liato 

• 

'. 1148 

Parrott v. Anderson . .314, 828 

—* v.' Blackburn . 

• 

*. 727 

— v. Eyre .... 

112 

-- v. Carlisle . * . 

• 

. 608 

— v. Palmer.... 

256 

— ,t». Edwards . * . 

• 

. 1277 

Parry v. Abcnlein 

717 

— v. Grand June. Ry. Co. 

. 577 

— r. Handle .... 

852 

— v. IInU*hiii86n . 

• 

71 

— f. Nicholson 

780 

— v. Jarmaiu 

• 

.* 700 

— v. Roberts- .... 

495 

— v. f.ond, k Bright, lty. 

: 571 

— v. Tho Great Ship Co. . 675, 

1187 


— i». Loiul. Bright. A 

Const Ry. Co. 

; — v. torn!. k S. West. 
Co. • . 

— v. Marshall 
-• v. Naylor . 

— v. Neavo . 
Palmerston (Lord) v. Turner 
Palynrt v. Leckie . 

Panama (The) 


South 


Ky. 


.674 


575 
. 700 
. 606 
. 846 
. 893 
1045, 1171 
. 642 


Panama k Jjioutli Pacific Telegraph 
Co. v. Indiarubbcr aud Tele- 
. graph Works Co. . . .1180 

Panton v. Jones . 

Papillonr. Bronton 
Pappar. Rose 


. 339 
. 975 
. . 415 

229, 239, 1196 
. 584 
. 822 
556 
1253 
824 
117 
1279 
223 
463 
1019 


212 . 


Paradino v. Jane . 

Parana (The) 

Parbury, Ex parte 
Pardington r. S. Wales By. 

Pardo v. Bingham 
Pardoo v. Price . ’ . 

Fare i>. Clegg 
Pargeter r. Harris 
Parish v. Slecrann 
Park t). Hannuond 
Parker, Ex jxirtc . 

. — . v. Prist, k Ex. Ry. Co. 571, 

1041 

tv Brown. , . .1148 

—: v. Dubois, ' . - . : 1089 

-- tv Flint V .. . 298,304 

— r. Oi, Wiat. Ry. Co., 571, 572, 

' . 1043 

— * r. I.bhetson “ . . . 

— t>. I.edtfrier« 

—• t. Xewu ? 

— ft. McKenna 

— v: Patrick 
—* e. Potts-: . 




4 


C04 
? 855 
668 

• 825 * 


1124, 627* 

V* • *** 
r. Rawlings.’’i 4 . •■*' .< 19J 

v. S:-&st. By; Cb. i.i "\ 358. i 
e. Smith *. v-‘«, .*"210 


Parsons r. Alexander . . . 1158 

— v. Birmingham Dairy Co. 1161 


321. 
394, 943, 989 
. 827 


. 1145 
. 167 
. 918 

. 777 
. 594 
, 913 
970 
. 816 
753 
1130 
98 


— r. GingeH 

— - v. Sexton 

— v. Snooner 

— v. Thomson 

— v. Walter. 

Parton r. Crofts . 

Partridge v. Bank of Eng. 

— v. Berc . 

— v. Strange 
Paslcy r. Freeman 
Pass’s Caso .... 

Passmoro v. .North 
Patchings r. I)ubbi»g9 . 

Patent File C’o., In 'it . 

Patent Safety Gun Cotton Co 

r. W'ilson 
Pnterichc v. Powlet 
Paterson v. Candascqui 

— v. Hardacru . 

— i*. Harris . . . 

— v. I»ng . 

— v. Wallaco 

Patman v. Harlond 
Patrick v. Fames . • , * . 

Patrick v. Mihiey ... , 

v. Reynolds . . . _ 

Pafscheider v. Gt. West Py. 647, 563 
Pattison v. J.uckey * . •. _. 781, 1288 

Paul v. Pod. . . ‘, . 947 

— v. Joel.767 

— v. Nurse *. . i 224, 1276 

Pauling^. Load, k N. West. Ry. 

" Co. . : . 94 

Pauli v. 8yn)mon . 7. ’ , 1299 

Pavy’fl Patent Felted Co., In. re . 474 
PauWsCaso. . . ’W. .1021, 1176 

Pawley v. Turnbull . * 

Fawsou v. ljwer . 

, .—rT .Watson* 

¥$jkfv. Homersham .. ' 

PayUe r.-Banner . 


372 

201 

46 

757 

693 

881 

440 

1275 

705 

892 

109 


* 


S 


395 
. 634 
. 930 
; 1223 
.1191 



>* ' 


Payne r. Cavo 

— v. Chapman 

— v. Haine . 

— v . Jenkins . 

— v. Regers . . 
Paynter v. James . 

— v. Williams 
Peachey v. Rowland 
Peacock, Ex parte 

— v. Harris 

* — v. Peacock 

— v. Pursell 

— v. Rhodes 

Pearce v. Brookes. 

— v. Lindsay 

— v. Morris . 

— v. Rogers 

— v. Watts 
Pearl v. Deacon 
Pears v. Laing 
Pearso, Ex parte 
Pearson’s Case 

Executors 


*age 
. Ifc 867 
. 1042 
, _ .230 

. , 1048' 

: :« 

.' . : Si 

• > i*m- 

.120J;1203 
.. .757 

. .* .1137 
.“ . 802 
. 602 
. ... 54 

. .. 182 ‘ 
, . • . ' 672 
\-604, 1266 
. 618 
. 806 
. 832 




i 


V 


,<•< 7km 

. US* 
• : im 
'os, nt 
728 


Penny o.'Biryea •. 

'Janes . 

. v. Potter t , 

PeiiVose n. Martyn 
Pcitwn v.l^ce 
Fenton o. Robert. ‘ 

Pepppr v. Borland • 

Peptun v. Cooper . 

Perkins v. Peridns 
Perionowakio t>. Frown an* 1: , 

Perring v. HonG . * 

Perrins v. Marino & Gen. Ins, Co. I 741 
Perry v. Attwood . . . * . 1204 

^ — Ex parte . . . 6l7 

— otlioucWer .v . 4 . 1054 
Pcrry-Herrick tv Attwood . . 612 

•Peruvian Ry. Co. t>. Thames & Mer¬ 
sey Marine.Ins. Co 
Pesket v. Somers . ‘ * 


250 
401 
658 
262 
414 
797, 1059 


— r. White . 

Pcirco v. Bowles . 

Pell v. Shearman . 

Pel 1 nss t». The Neptune Co. . 

Pellatt v. Boosey . 

Pellatt’a Case . , 

Pcllecat v. Angell. 

Felly v. Royal Kxch. Ass. Co. 

Pemberton v. Chapman 

— t». Vaughan .1086, 1153 

Penfold v. Abbott . . .,1027 

Peninsular & Oriental Steam Nav.’ 

Co. v. Shand . 1 . 196 


: 1124 
. 1215 
.*1105 
. 1269 
. 261 
. 15 

. 1162 
. 639 
. 1299 


Fcukivil v.Connefl 
Pennell v. ‘Woodburn 
Penniall v. Barbomc 
Penniford v. Hamilton 


. 789 
t 1003 
. 581 
1087- 


Fetch v. Tutin 
Peter v. Compton.- 
— v. Nirolls . 


788 

307 

168 

161 

844 


Pearson tv Onion 

. 363 

- tv Rich' . 

t 

. 670 

— v. Commercial’ Un. Ass. 

Peters tv Anderson 

• 

. 1211 

Co. . 

. 695, 735 

— tv Brown . 

• 

.. . 1262 

— tv Commissioners of Inland 

— tv Fleming. 

• 

. 125 

Rovcnuo (Tho) . .1074 

— tv Opio 

• 

. 402 

— v. Barrington 

. 143 

Peterson r. Ayro . 

• 

. 952, 1109 

— v. Dawson 

. 923, 959 

Peto f. Blades 

• 

911, 913, 970 

Ex parte . 

. 99 

— v . Brighton, Uckfiold k Tun- 

— tv Henry . 

4 

• bridge Wells Ry. Co. .1122 

— v. Scott . 

. 204, 465, 1208 

— r. Reynolds . 

• 

. 752, 773 

— t\ Skelton 

. 800 

Petro v. Buncombe 

• 

. 673 

Pease tv Gloahcc . 

. 965 

Petrie v. Lamqnt . 

• 

. 337 

— v. Meml 

. 1290 

Pett v. Smith 

• 

. 148 

Ponte v. Dicken . 

. 1164, 1230 

Pcttiman v. Kcblo 

• 

. 479 

Peck v. Mothold . 

. 1191 

Pettitt v. Mitchell 

• 

. 944 

Peckliam v. Faria 

. 167 

Pettit’s Estate 

• 

. 1816 

Pedder v. Watt . 

. *. . 1200 

Petty r. Anderson 

t 

. 136 

Peck v. Larson 

. 485 

— r. Oooko 

• 

. 666 

— v. Matthews 

. 1133 

— v. Styward . 

• 

. 1304 

— tv N. StalT. Ry. Co., 172, 421, 526, 

Pewtress r. Austen 

• 

. 70 

512, 553, 554, 555, 556, 

reyton r. Bladwell 

• 

. 846 


557, 558, 559 

Pfiel v. Vaubatenberg 

• 

. 1206 

Peel’s Case . 

. 95, 1179 

Pflegerv. Browne. 

m - 

. 1199 

Peel v. Thomas . 

. 103 

Phantom (The) * 

• 

. 385 

Peer v. Humphrey 

. 425 

l’hai maceuticnl Soc. 

V. 

Lond. & 

Peers v. Lambert. 

. 886 

Prov. Supply Aasoc. 

. 1161 

i Veters v. Opio 

. 189 

Plu liis v. Lond. & N. West. Ry. Co. 528 

Pcglcrtv Monm. Ry., 

&c., Co., 525, 569, 

— V. Lyle 

0 

. 75 


571 

— v. Prothero 

• 

41 


Phene v. Popplcwell . 
Phillimorc r. Barry 
Phillips, Ex parte 
v. Barber 

— v. Borryman . 

— v. llistolli 

— v . Brian! 

•— v. Broadlsy .. 

' —• r. Bucks (Buko o0 

v. Clark. 
v. Clift > 

- » v. Edwards 
^ v.'Eyrs . 

— * v! Fiejding 

— . tv Foxhalf. 

— v. Gould 

— v. Headlam 


263, 307 
176, 916 
• . 1157 
692, 699 
338, 1240 
: 920 
203, 472 
. 1261 
. 903 
.496, 564 
.455 
..626, 527, 872 
. . . U34 
, i . . 899 
654, 660, 667 
. .767 

. 683 


4 r 





Phillips i*. Homphrny. 

— v. Huntrr 
v. Irving 

— if. Jones. 

— Loud, k S. ' 

— i>. Morrison 1 

— v. Nairr.c 

— r. Phillips 

— r. Sherrill 

— v. Smith 

~ v. Warren 

Phillipson c. Huy ter 
Philliskirk r. Pluckwcd 
Phil pot v. Swan . 
Philpott v. Adams 

— r. Dobbin sou 

— r. Jones . 
Philpotts v. Evans 

— r. Heed . 
Phipps v. Daubney 

— r. Sculthorpo 

— v. Tanner . 


West 

1061, 


1101, 


PAOR 

. 003 
. 1310 
691, 709 
430, 452 
Hr. 536 
1066, 1084 
693, 715 
. 1302 
307, 1214 
. 214 
. 1205 
. 137 
. 133 

. 707 
. 1032 
. 337 
1212, 1213 
. 951 
. 1248 
. 466 
213, 236 
. 184 
. 770 


Phipson v. Knellor . . . 77o 

Phumix Bessemer Steel Co., In re . 956 
— Life I ns. Co., hi rr . .1213 

Phoaphnte of Lime Co. v. f!nen . 50 

Phosphate Sewage Co, r. Hnrtmont 

365, 806, 11 SO 
Phyn r. Royal Ex. Ass. Co. . . 699 

Piaitciam v. Loiul. & ,S. West. Ry. 

Co.6IS, 587 


Pickard r. Banks .... 1045 

— a. Ilim* . . . .139 

— r. Scars .... 207 

Pickering’s Claim. . . . 33 

Pickering r. Hnrelay . . . 497 

— v. Busk ... 53 

— r. Dowson . 914,915,996 
—* r. Ilfracombe Ry. Co. . 1271 

— v. Stephenson • . SOS 

Tick ford o. Kwington . . . 1269 

— v. (irand Junction Ry. Co. 525, 

572, 586 

Pickup r. Thames Ins. Co. . . 684 
Pideook v. Bishop . . . 667 


Piddington r. S. East. R 
Pidgcon v. BuTslcm 
Pierce v. Fothergill 

— v. Thornlcy 

Piercy v. Fymiey . 
Vicrpoint t\ Gower 
Piers v. Piers 
Piersc v. Bowles . 
J’iorson v. Hughes 
Piggott v. Birtles . . 

— v. Stratton 
Plgot’s Case. 

Pigut v. Cubiey . 

Pigott v. Thompson 
Pike v. Eyre 

Pike v. Fitzgibbon, infra 
Pilbrow v. I’i throw's Co. 
Pilkington i\ Orcen 
— v. Scott 
Pillar c. Lynvi Coal Co. 
BjMot v. Wilkinson 
Pilmore V. Hood . 

Pilton, Ex parte . 

Pirn r. Reid. 

Pince « Rpatti 


. 684 
. 667 
Ry. Co. . 572 
. 1166 
. 1102 
. 1313 
. 1210 
. 1070 
. 851 
. 1215 
. 1139 
326, 338, 342 
. 1133 
. 1237 
421, 632, 633 
. 40 

. 218 
. 139,140 

. 186 


. 1142 
. 435 
. 1168 
. 432 
. 993 
. 282 

. 733 
lias inn 


Findar v. Ainsley. 

PAliR 
. 228 

— v. Wadsworth . 

. 254 

Tinhorn r. Souatcr 

220, 597 

PinnelPs Case 

. 3, 12 

Pinner t. Arnold . .165, 

1004, 1080 

Pinto r. Santos . 

44, 370 

Pipon t. Cape 

. 683 

Pirie v. Steele 

. 725 

Pistor v. Cater 

. 240 

Pitcairn r. Ogboumo . 

. 846 

Pitcher r. Bailey . 

. 1038 

Pitehford r. Davis 

. 795 

Pitman v. Univeisal Ins. Co. 

. 719 

— v. Woodbury . 

226, 241 

Pitt v. l*urssord . 

. 670 

— v. Shaw 

. 315 

• - r. Smith 

. 1173 

— r. Yalden 

. 409 

PUtinau v. Foster 

. 1266 

Pitts r. Beckett . 

. 917 

Pluuchd v. Colburn 

390, 433 

v. Fletcher 

. 697 

Plant amour r. Staples . 

. 705 

PUskctt's Estate, In ir 

. 1138 

Platt r. Bromagc . 

Plus font r. U. K. Telegraph C 

. 1039 

!o. 27, 590 

Pleasant r. Benson 

. 265 

Plevcua r. Downing 

. 201 

Pliiulcy v. Westloy 

. 774 

lMomerr. I^mg . 

. 1212 

Plumb r. Fluit . 

. 616 

PIumrr v. Gregory 

Plummer r. Whileley . 

. 305 

. 234 

— r. Wild man . 

. 516 

r. Woodbum. 

. 1242 

Fix mouth (Countess of) r. Throg- 

mortoii .... 

. 452 

Poehiu t>. Pawley . 

67, 117 

Puii'gdcstrc r. R. Ex. C’orp. . 

. 725 

Polak r. Evrritt . 

. 660 

Pole r. Fitzgerald. 

. 715 

— r. Leash 

45, 47 

P«dgla.ss v. Oliver 

. 1215 

Polhill r. Walter . 

48, 824 

Pollan! v. Ogden . 

. 369 

Pollen v. Brewer . 

. 280 

Pollcxfenr. Moore 

. 872 

Pollitt r. Forest . 

308, 1114 

Pollock r. Stables 

465, 1036 

— t». Stacey. 

211, 235 

Pomfrctc. lticroft 

. 348 

Pond v. Underwood 

. 1211 

Pontet r. Basingstoke Can. Co. . 824 

Poole's Case . . 191, 250. 805, 806 

Poole r. Adams . . 731 

738, 873 

— r. Hill. 

893, 899 

— v. Middleton . 

. 3032 

— v. Shergold . 

. 886 

— v. Wairen . 

. 277 

— (Mayor of) v. Whitt . 

230, 599 

Pooloy v. Budd , 

. 954 

— v. Driver . 

77, 78 

— v. Goodwin 

. 1060 

— t. Harradine . 

650, 663 

— Hall Co., In re. 

. 96 

Poj>e v. Duncannon (Lord) . 

. 904 

— v. (It. East Ky. Co. . 

. 007 

— v. Roots 

. 873 

Poplett v. Stockdale 

. 1137 

PnwlnffA v Cnlft 199. 1695.1691 















TAKE 


PAGE 

Porter v. Cooper . 

• 

• 

• 1048 

Price v. Kasfuii 

. 25, 1228 

— t\ Drew 

• 

• 

. 222 

— o. Past Hedge 

. on 

— v. Taylor . 

• 

• 

. 1210 

— r. fit. West Ry 

. Co. . . 1103 

Porteus a. Watney 

• 

• 

. 511 

— v. Green 

1115, 1153, 1169 

Portland (Countess of) 

V. 

Prodgers 146 | 

— r. Griffith . 

. 888 

Portmau v. Middleton 

• 

• 

. 1107 

— r. Lea . 

. 925 

— r. Mill . 

• 

• 

. 891 

— r. I*y . 

. 887 

Portsca, Id. U n. (Guard. )v 

.AVhillier 653 

— v. Mitchell . 

. 776 

Postletliwaitc v. Freeland 

• 

. 512 

— c. Moulton . 

1234, 1240 

Pothonier v. Dawson 

• 

• 

592, 633 

— r. Neale 

1044. 1184 

Pott i». Clegg 

• 

• 

. 366 

— c. Nixon 

. 180, 947 

— v. Eyton 

• 

• 

. 793 

— v. Petrie 

. 602 

— v. FJathcr . 

• 

• 

. 952 

— f. Price 

855, 1201, 1203 

Potter©. Brown . 

• 

• 

. 1134 

— r. Saluslmry 

. 1123 

— v. Commissioners, &c. 

. 1066 

— v. Sliuto 

. 781 

— v. Deboos . 

• 

a 

. 830 

— v. Taylor 

. 119, 785 

— v. Dullield 

• 

0 

. 173 

— r. Thomas . 

. 1054 

— v. Faulkner 

• 

• 

441, 446 

Prickctt o . Badger 

390, 391, 451, 472, 

— v. Ray worth 

• 

• 

. 769 


473 

— v. Sanders . 

• 

• 

. 18 

Prideaux r. Ban nett 

. 977 

Potts v. Bell 

• 

• 

. 1155 

— r. Criddlo 

. 760, 773 

— v. Plunkett 

• 

• 

441, 444 

— r. Lonsdale 

. 841, 1175 

— it Port Carlisle, 

fcc. Ry. 

Co. 442, 

Priest o. Parrot . 

. 1130 




443 

Priestley v. Kerniu 

. 46, 60, 63, 485 

Puncher »\ Norman 

• 

• 

. 385 

Priestly r. Fowler. 

. 4 to, 442 

Pougett r. Tomkvns 

• 

• 

. 850 

PriuOi r. Oriental Bunk Co. . . 373 


Poullney r. Holme* 

Poulion r. lxittiiimre . 

— />. Loud. & N. West. 


Ity.Go. 


• — ©. Willey . 

Precco v. Oorrio . 

Prehn v. Royal Bank 
Prescott v. Ingram 
Press v. Parker . 

Preston v. Mcrceau 

— v. Tamplin 
Prestwick v. Marshall 

— v . Poley 

Price’s Case . • 

Price. /> parte 
Price, In re . • 

Price v. Barker . 

— v. Carver 

— v. Corporation of Penzau 

— x. Dyer 


663, 


159 

1001 

507 


Prime of Wales Life Ass. Co. i*. 

Harding 97, 98, 00, io5 t 71* 


Prince of Wales Ass. Co., hi rc 


Pountncy, [u rc . 

• • • 

861 

Pringle r. Hartley 


Poiissanl r. Spiers k Pond . 

191 

— r. Mollett 


Pow i\ Davis 

OS, 69, 480, 1109 

Prior r. Hetnhmw 

1034 

Powell t\ Divctt . 


1138 

— r. Wilson . 


— v. DuCT . 


20 

Pristwick r. Poley 


— i\ Edmunds 


200 

Pritchard r. Morch. life Ass 

Co. 

— r. Grali.am 


13*2 

Proctor r. Sargent 


— i*. Gudgeon 


604 

Prodgers r. Lungliam . 


t*. Horton . 


933 

PrpgieMK Aks. Co. . 


— ‘C. Hyde 


696 

Prole c. Soady 

859 

— i*. Jessop . 

165^ 

1007 

— r. Wiggins . 


— i\ Mounier 

• • • 

760 

Propert r. Parker. 

17 

— v. Oakely 

. S43 

, 846 

| Proprietors of I'.iighsli .V: horcigi| 

v. Smith , 

1125, 

1181 

Credit Co. v. Anluiu 

• 

— v. Thomas 

0 0m 

1006 

Prosser c. Watts . 

• 

Power i*. J hirliam . 

000 

982 

Protector l^oan Co. r. (irie,o . 

0 

— v. AVI) it more 

0 0 9 

516 

Proud r. Bates 

• 

Powes v. Fowler . 

0 0 0 

174 

Pro ml foot r. Moutefiore 

• 

Powis v. Smitli . 

0 0 0 

36 

Promilo\e r. Trcmlow . 

• 

Powlcs v. I lines . 

. 678, 

730 

Prouting r. H ammo ml . 

• 

lWn.tl v. Fen.and 

• • • 

1038 

Pnivemler r. AVood 

0 

Poyndcr t». Bluck . 

0 0 0 

1261 

Prugncll r. Gosse . 

• 

1’ragcr t\ Brist. k Kxe.ter Ry. Co. . 

531 

Pryce, hi re . 

• 

Pratt v. Ashley . 

0 0 0 

710 

Puget de Bras r. Forbes 

0 

— v. Thomas . 

• • • 

1054 

Pugh r. Arton 

0 


lu4 

718 

512 


1H»5 

*10 


1153 
878 
320 


1144 


. 1207 
234, 300 
>f Liverpool 7S3 
. 213 
. 182 
. 200 
. 58 

. 130 
. 408 
. 811 
. 624 
. 850 
665, 1223 
. 608 
ee . 1123 
. 1127 


17 

883 

1112 

223 

080 

342 

1048 

25 


1312 

761 

288 

252 


— r. Aston 

— v. Leeds (Duke of) 194, 215, 744 

— r. Stringliehl ... 35 

Pulhrook v. Iaws. . . .160 

Pullen r. Palmer . . ■ .312 

Pulling v. Gt. East. Ry. Co. . . 1291 

Pulsford v. Richards . 

Pultncy r. Keymer 
Pnlvertoft r. Pulvcrtoa 
Punuett, Exjuirtc 


Pimlew r. Jackson 
Pmdun e. Punion 
Purves r. I^mdell 
Pnrviv r. Rayer . 
Pussy Cuscy . 
Pust v. Uuf'ie . 


829, 1173 
. 474 
. 844 
. 212, 696 
. 1313 
. 1048 
. 410 
. 880 
. 954 
191, 488, 1193 





Pybus r. Gibb 
Pyko v. Williams 
Pyle v. Partridge 
Pym v. Campbell 


FACIE 

. 655 
. 871 
1088, 1089, 1090 
. . , 206 


Quebec Mar. Ins. Co. v. The Com. 
Hunk of Canada . 

Queen (The). 

Queen (The) v. Mayor of Wnnviek 
Queen*berry Imlust. Soc. r. Pickles 
Queen's College (Provost, kc. t of), 

v. H nl let t. 

Quelin v. Moisson 

Quick r. Ludhunw 

Quineey r. Sharp .... 

Quincy, Es juirtc .... 


Ranken v. Alfars . 

Rankin r. Huskisson 

— v . Lay 

— v. Potter. 

Rann v. Hughes . 

Rannie v. Irving . 

Ransom o v. East. Co. liy. Co. 


683 

501 

91 

119 


Rnper v. Birkbeek 
Raphael v. Honk of England 


243 

1134 

3298 

1260 

288 


Rabky v. Gilbert . 
Ruekliam v. Marriot 
Ruckstraw r. lruher 
lUdniimnth (The). 
Rndburn r. Morris 
Rmlclillc n. Hush worth 
Rudviilnuwt v. Rates 
Hadley r. Loml. & N. W 
Hue r. llaekott . 
Haffety r. King . 
RalHes r. Wicholhaus 
Raggett, I a o: 

RiuIt on r. MutthewH 
Rainbow v. Juggins 
Rainer v. Mortimer 
liitinsfonl r. Fenwick 
Rainy r. Vernon . 
Raitt r. Mitchell . 
Hidden, E.c/xirfr . 
Raleigh r. Atkinson 
Ralli/. DcnnUtoun 
Jansou 


. 799 
cat. Ry. Co. 535 
. 486 
. 601 
183, 1181 


— v 


Rand ell v. Trimen 
Ranclsigh (Lord) r. Melton 


769, 770 
. 1260 
. 799 
8 

. 1223 
. 794 


Pickford 


PACK 

. 784 
. 1130 
. 1322 
. 712 
4, 9, 166 
. 1152 
571, 573, 
575 
. 1238 
757, 790, 
791, 1204 
. 561 


—. v. Thames Valley Ry. Co. 1122 


. 611 
. 666 
. 672 
. 26 
. 125 

. 473 

423, 479 


Rnpp v. Allmitt . 

— v. Latham . 
Rashdall v. Ford . 
Russel v. Ilammomi 
Rated iff v. Unnianl 

— r. Davies . 
Raven v. Farmer . 
Rawlings v. Hell . 

— v. Briggs 

— v. Morgan 
Rawlins v. Rums 

—. v. Wickham 


476 
460 
1204 
721 


69, 481 
. 892 


Rawlinson r. Clarke 

— t». Shaw 

Raw-son v. Walker 
Raw-stone r. Oandell 
Hny v . Barker 

— r. Jones 
Raymcnt or Raymond v 
Raymond v. Fitch 
Rayner r. Preston 
Raynor v. Kussey . 

— v. Codruoncl 

— v. Groto . 
Read's Case . 

Read v. Burley . 

-- v. Dnusmoro 

— i*. Foirbauk . 

-- v. Hutchinson , 


1096 
81, 365 
68, 3176 
. 845 
. 411 
429, 592, 930 
. 1241 
335, 479 
. 232 
240, 292 
. 873 

801, 980, 1173, 
1174 
793, 1155 
. 1302 


Minton 


199 

1224 

991 

1224 

456 

1288 

873 

663 

722 

63 

1298 

317 

448 

930 

1178 


Ralph v. llaivey . 

• 

. 104 

Rrnde v . Mcnineff 

• 

. 1186 

1 ar 

Rambert r. Cohen 

• 

. 1060 

Reader v. Kinghnm 

• 

. 166 

Ram shot tom r. Davis 

• 

. 1055 

Hcadhead v. The Mid. Ry. 

Co. 

520, 621, 

— v. Mortlev 

1079, 1087 



530, 976 

— v. Tunbridge 

. 1087 

Reardon r. Swahy 


. 1087 

Ram Mien r. Dvhoii 

• 

• 

. 1005 

lb nson t». Wirdnam 


. 339 

— v. 1 (ylton 

• 

. 845 

Rcay v. White 


1147, 1236 

— r. Smith 

• 

. 843 

Redding v. Wilkes 


. 872 

Ramsgate Viet. Hotel Co. 

r. Mou- 

Redhead v. Cater . 


. 32 

telioro . 

• 

. 17 

— v. Mid. Ry. Co. 


. 1029 

Ramuz t. Crowe . 

♦ 

. 761 

Redgrave v. Hurd 


981, 1174 

Ramzott; v. Bo wring 

• 

. 42 

Redman v. Redman 


. 847 

Ranee's Case . • 

• 

. 833 

v. Wilson 


. 692 

Rand v. Vaughan . 

• 

. 324 

Rcdmayno v. Forster . 


. 646 

Randal i». Cock ran 

• 

. 727, 737 

Redmond v. Smith 


682, 730 

— v. Harvey 

• 

.' . 9 

Uedpath t>. Roberts 


. 296 

Randall r. Lynch. 

• 

. 189 

Reece v. Rigby . 


. 410 

— v. Moon . 

• 

. . 772 

Heed v. J )epre 


. 1058 

— t>. Morgan 

• 

. 840 

— V. Harvey . 


. 1318 

— r. Newsom 

• 

. * 976 

— v. Kilbiim Co-operntivo 

Soc. 186 

— r. Paper . 

• 

. 1003,1109 

— V. Lcgnrd . 

• 

./ 149 

— v. Rigby . 

* 

. 1285 

— V. Moore 

• 

. 144 

— r. Stephens 

• 

; . 220 

— v. K. Ex. Ass. Qo. 

• 

. 740 

Raudcirge.r r. Holmes 

• 

. 1041 

— r. White . . . 

. 

. 1202 


Reedie v. London & North-West. Ry. 
Co. 


358 










PAGE 

Rees River Silver Min. Co. v. 

Smith . 1021, 1174, 1176, 

1177 

— v. Davies .... 282 

— r. ’Williams . . . .411 

Reese River Co. v. Smith . . 815 

Reeve v. Bird .... 264 

— v . Davis .... 58 

— v. Palmer . . . 416, 1256 

— t'. Whitmore . . 322, 638 

Reeves r. Capper .... 428 

— v. Slater .... 34 

— v. Watts . .29 

Reg. v. Birmingham . . . 848 

— v . Branrnstor Churchwardens 163 

— v. Chadwick. . . .849 

— v. Charretie . . . .1148 

— v. Chawton . . . .216 

— v. Churchwardens, &c. . . 154 

— v. Kverdon .... 1054 

— e. Frate .... 675 

— v. (Sen. Cem. Co. . 154, 646, 1018 

— v. Humphrey . . .191 

— v. Huiktbonie, Tarrant, Ac. . 153 

— r. Loud, k Coleraine Ky. Co. 1018 

— r. Loud, k SouthamptonRy. Co. 279 

— r. Jxmgnor . . . .20 

— I/ml . . . .122 

— r. Mayor, kc., of Stamford . 91 

— v. Midland Ry. . . .1018 

— r. Millis .... 849 

— v. Norfolk Commissioners of 


Sewers . 

• 

. 163 

— v. Hidgwcll . 

• 

. 22 

— r. Rotherham, Ac. . 

• 

111, 153 

— v. Salisbury (MunjuU) 

• 

. 1005 

— v. Silvester . 

• 

. 1164 

— v. Smith 

• 

. 455 

— r. Stamford (Mayor of) 

• 

. 91 

-- v. Stoke-upon-Trent 

• 

204, 449 

- - v. Treasury . 

• 

433 *1041 

— r. Victoria Park Co. 

• 

. 153 

— c. Warwick (Mayor of) 

• 

. 91 

— r. Welch . . 10, 

435, 1030 

— v. Wing 

0 

. 1018 

— v. Wood 

• 

. 87 

— v. Wortley . 

• 

793, 3085 

Ttcgnart r. Porter 

• 

. 309 

Reid, Ej' parte 

• 

. 621 

— r. Allan 

• 

105, 679 

— v. Draper . 

• 

. 63 

— t*. Furnival . 

• 

. 754 

— r. Parsons . 

• 

. 258 

— r. Teakle . 

• 

. 137 

Reidpath’s Case . 

• 

. 18 

Reimer r. Ringrose 

• 

. 720 

Rein t*. Lane 

• 

. 1078 

Reliance (The) 

« 

. 642 

Keneaux r. Teakle 

• 

. 137 

Rends v. Cowlislmw 

• 

. 247 

Rennie v. Clark . 

• 

. 108 

— v. Robinsou 

• 

235, 3279 

— t\ Wynn . 

• 

. 107 

Rcuss v. ricKHlcy . 

• 

. 172 

llcuter v. Fleet Tel. Co. 

9 

92, 94 

— v. Sida 

. 

944, 947 

Revett v. Brown . 

• 

. 219 

llew v. Pettet 

• 

. 1266 

Rex V. Aumrsham 

• 

. 1078 



Rex v. Ayleslmry . 

— r. B.Uhurst . 

— r. Both eastern 

— <*• • 

— r. Biuiughurst 

— r. Birdbrooke 

— v. Bourtou 

— r. Brail ford . 

— r. JUadshnw . 

— r. Brampton , 

— r. Buvltftch . 

— v. Burton-on-Trcnt 

— r. Buttcrton . 

— v. Byker 

— v. Carter 

— r. Christ's Parish, Yoik 

— v. Clare. 

— v. Cotton 

— v . C ox . 

— r. Dedham . 

— r. Dodd 

— v. Doddrrhill 

— r. Klsteu-k 

— r. Karlcigh Wullop 

— r. Gt. Bowden 

— o. (Jt Y hi mouth . 

- r. Haifa Owen 

— t>. HalcMWorth 

— r. Humpresteu 

— r. Hauhury . 

— r. Hnugblcy . 

— v. Herstmoneenux . 


— r. JUiniduntthcuihahitauU of) 114 


— v. Hull . 

-- r. Humphrey 

— v. Islip . 

— v. I veils 

• - i\ Kryusham . 

— i*. Li min’th . 

- r. kidney 

— r. Long Buckby . 

— r. Longnor . 

— r. I/mdunthorpe . 

— r. liOUtll 

r. Lyth 

— r. Meivhant Taylor’s Co 
r. Marsh 

— r. Mitclmm . 

— r. Nether KuuUfnul 

- v. Ncu ton Toney . 

— r. New Windsor . 

— r. North wingfield . 

— t*. Northwold 
—. r. Odiham 

— r. Ohlcy 

— - r. Poles worth 

— r. Pueklechuidi . 

— r. Uidgwcll . 

— v. Kolvcnden. 

— r. St. Andrew, IVHiore 

— r. St On tli. Duck C*. 

— r. St Mary, (Suildfoid 

— v. St Maltlicus, lpMvie 

- o. St Pctrox . 

- - v. Sandhurst . 

- t\ San key 

r. Suaminondeu 

- v. Seaton 

- v. Shiuglield . 


PA OK 

. 1077 
. 279 
. 437 
. 93 

. 850 
438, 439 
. 1078 
. 1077 
. 329 

. 448 

. 454 
. 850 

. 266 
. 438 

. 88 
. 440 

. 439 

. 307 
. 1163 
. 439 
. 86 
. 439 
. 439 

. 438 
. 440 
438, 439 
. 455 
. 1077 
. 439 

. 439 

. 87 

. 256 


. 339 

. 427 
. 449 
. 298 

454, 1078 
. 439 

. 438 

. 1060 
. 454 
•. 248 
. 1055 
. 436 
. 155 
. 867 
. 439 
. 454 

. 438 
. 438 
. 1170 
. 438 
. 439 
. 248 
. 449 
437, 439 
1066, 1084 
. 439 
. 439 
. 153 
. 436 
. 440 
. 1077 
. 438 
. 477 
. 206 
. 437 
. 454 








Rox v. Sow . 

- v. Stokeslry . 
--- v. Sndbrooke . 

- - r. Topping . 

v. Warminster 

- r. Weeks 

- v. Wei ford 

r. Weyiiill . 

- - v. Whitmush . 

- • v. Wilson 

- v. Wish ford . 

- v. Wrox ton . 

- r. Younger . 

licynell r. Lewis . 

— r. Spry* . 
Reyner r. IVarson 
Reynolds v. Dridge 

v. Doyle 


V. Jt*X 
— r. Nelson 
v. Prosser 
v. Waring 
r. Wheeler 
Rhadamanthe (Tin*) 
Rhodes r. Forwood 

— t*. Si net Imrst 

— r. Thwaitc* 


Ribcyre(LaMurnnise de)f. Dun lay 366 


Rice t\ Rnxetidale 

— r. Chute 

- r. Hire . 

— r. Shepherd 
Rich r. Aldivil 

— V. Coe . 

- • r. Jackson 

- • r. I'ieljiont 
Richaitls r. JJorrett 

— r. Rrowm 


paiip. 
. 436 
. 436 
. 450 
. 259 
. 439 
. 1054 
. 448 
. 436 
. 1164 
. 279 
. 454 
. 850 

. 1163 
. 109 
. 1140 
. 698 

. 1115 
103S, 1256 
57, 60S 
892, 1189 
. 127*2 
. 871 
670, 1034 
. 644 
. 193 
. 1254 
. 934 


583 
70 
691 
144 
430 
58, 68 
200 
413 
617 
1297 


r. Loud. Brighton k S. 

Coast Ky. Co., 546, 547, 563, 

588 


r. Porter 

— r. Kevett 

— r. Richards 
r. Symons 

Richardson, Em tunic 
— *i\ Barnes 


r. Parry . 
r. Riowii . 
r. Cartwright 
r. Clinsoti . 
r. Du Jiois. 
r. Dunn . 
c. Gifford . 
v. Goss 
v. Gt. East. 


Ky 


r. Hall 
v. Jackson. 
r. Langridgn 
v. Lend. Ass. Co 
r. Mellish . 
r. Met. Ry. Co. . 
r. Nortl» East. Ry. Co. 533, 

653 

r. Smith . 
r. Williamson 
r. Willis . 
r. Young . 


. 917 
1130, 1132 
134, 863 
. 637 
. 647 
. 1186 
. 1261 
. 987 
. 55 

. 895 

. 160 
69. 1109 
179, 241 
427, 964 
Co. 520, 

530 
. 235 
. 1217 
. 219 
. 702 
. 1145 

531 


. 1126 
68, 70 
1033 
604 


Richmond r. Coles 

— v. Smith 
Ricketts r. Dennett 

— v. Weaver 
Rickford v. Ridge. 

Rickman v. Carstairs 
Ridgway r. Ilnngerforil Market 

Co. • 

— t*. Lord Stafford 

— r. Whartou 
Ridley r. Plym., ice., Rankin 

— f. Ridley . 

— r. Taylor . 

Ridont r. Rnstow 
Ridsdale r. Newnliam 
Rich v. Woolley . 

Rigby v . Connol . 

Rigge r. Hurhidge 


Higgles r. General Interest Jus. Co. 689 


192, 


289, 


Right r. Dennl 

— r. (.'ut hell . 

— r. Darby 

— t». Proctor . 

Riglcy r. Dakin . 

Riley c. Daxeiidale 

— r. Horne 

— r. Packington 

— r. Warden . 

Rim'd! r. Sarnpayo 
Ringland Lowndes 
Ringriist r. Ditchell 
Ripley v. Lordan . 

— r. M'Clure 

— r. Scaife . 

Rippou r. Norton. 
Risboiirgr. Dntckner 
Risney /*. Selby . 

Ritchie v. Atkinson 

— t\ Smith . 

Kivaz r. Gerussi . 

Rivers v. Griffiths. 
Rivington’a Case . 

Roharts v. Robnrts 

— r. Tucker 
Robbins v. Fennell 

— v. Heath 
Roberts, Ex jxirte 

— Jn re. 

— v. Darker 
r. Deny. 

— r. Brett . 
v. Croft . 

— v. Crowe. 
v. Hardy 
r. Havelock 
r. Massey 
v. Hose . 

— - v. Smith 

v. Tucker 
r. Walker 

— r. Watkins 

— v. Williams 

— v. Wyatt 
Robertahaw r. Dray 
Robertson r. Adamson 

— v. Amazon Tug Co. 
r. Ewer 
v. Fauntleroy 
v. French 


1 


452 
333 
47, 172, 1126 
U Co. 98 
171, 1122 
. 80 
131, 208 
. 685 
. 329 

. 1152 
397, 955 


190, 


PACK 

1105 

300 

103 

1287 

778 

701 


219, 200 
205, 207 
. 205 
. 210 
. 1031 
440, 442 
. 536 

. 108 
. 1107 
. 55 

. 154 
. 60 
. 394 
1194, 1210 
. 506 
. 26 
41, 479 
. 980 
. 505 

1114,1103 
676, 687 
. 1215 
. 807 
. 1261 
. 170 
1040, 1047 
. 1047 
. 832 
1103, 1313 
. 203 
. 892 

399, 1188 
. 621 
. 820 
. 151 
. 392 
. 897 
. Iu06 
388, 445, 1031 
70, 360, 309, 372 
. 1303 
. 394 
. 607 
876, 1220 
. 907 
. 444 
. 975 
. 680 
28 

181, 680 








Robertson v. Kensington 


PAGE 
. 754 

— v. Lookie 


. 1220 

— v. Morris 


. 852 

— v. Waite 


. 1100 

Robey k Co. v. Oliver . 


. 784 

Robins v. Bridge . 


. 67 

— v. Evans . 


. .889 

— v. Goldinghara . 


. 476 

— v. May 


. 773 

Robinson’s Case . 


. 821 

Robinson r. Anderton . 


099, 1040 

— v. Bland 


. 195 

— v. Chartered Hank . 

. 808 

— r. Cox 

• 

. 1136 

— v. Davidson . i 

613, 

• 

1107, 1243 

— v. Dunmore . 

. 525 

— v. Ferredav . 

• 

. 1216 

— v. Onanold . 

• 

. 142 

-— V, Gt. West. Rl 

f. Co. 528, 554, 
558, 560 

— r. Ilarman . 

• 

201, 1100 

— r. Hawkaford 

• 

. 777 

— v. Hindman . 

• 

. 448 

— r. Hoffman . 

• 

. 312 

v. Knight 

• 

. 505 

r. Lcnroyd . 

• 

. 277 

— v. Litton 

• 

. 604 

— v. Lond. k S. West. 

Ry. 548 

r. Lyall. 


. 56 

— v. Macdonnell 


. 1070 

— v. Mearns 


. 1045 

v. Moliott . 


204, 465 

r. Muagrove . 


. 889 

— v. Nnhon 


. 147 

—- v. Price . 


. 617 

— v. Road . 


. 1209 

— v. Rutter 


. 62 

v. S. West. Ry. 

Co. 

. 538 

— v. Tonruy 


676, 1059 

v.. Turnin 

— v . Waddington 


. 502 


. 333 

— z>. Wall . 


. 868 

r. Word 


371, 418 

Robison v. G os wold 


. 142 

Robson v. Drummond . 


74, 404 

— v. Eaton . 


. 1042 

— v. Godfrey 


. 401 

— v. N. East. Ry. 


. 631 

— v. Oliver . 


. 765 

Rock v . Leighton . 


. 1296 

Kockc v. Hart 


. 371 

Rodcui v. Eyton . 


. 327 

Rodger v. The Cowptoir d’Kseomte 

de Paris 

060, 

965, 1*270 

Rodgers v. Maw . 

. 

. 1035 

t\ Parker. 

334 

, 335, 312 

Rodocanachi v. Elliott . 

• 

. 698 

Rodwellv.' Phillips 

• 

. 163 

Roe r. Davis 

• 

. 281 

— v. Gallic™ 

• 

. *259 

— v. Harrison . 

• 

223, 224 

— r. Haylcy 

1275, 1280 

— r. Paino 

• 

. 259 

— r. Pierce 

• 

. 267 

— c. Solcy. 

• 

. 611 

— v. Street 

• 

. 274 

Roelandta v. Harrison . 

• 

. 503 

Rolfey v. Green well 

• 

. 1102 

— v. Henderson 

• 

. 288 


Roger*Bo.-him. 

PAOK 
. 458 

r. Graze brook . 

. 594, 695 

— r. Hndlty . 

. 202, 206 

v. Head . 

. 494, 524 

— v. Humphreys . 

. 599 

— r. Ingham 

. 1038, 1039 

v. Kingston 

. 1142 

— ®. Kingston • upon - Hull 

Dock (V. . 

. 268, 269 

— r. ljmgfurd 

. 1183 

— v. Maearthey . 

. 675 

Rodgers v. Parker. 

. 338 

— v. Price . 

. 1029 

Rohde t\ Thwaitea 

. 925 

Rolil v. Parr 

. 553, 722 

Rolfo v. Abbott 

. 124 

— r. Peterson . 

. 255, 1113 

Rolin r. Steward . 

. 369, 376 

Rollaaon v. Leon . 

. 219 

Rolls c. Ynte 

. 1304 

ltolph r. Crouch . 

. 1108 

Rome *. Young . 

. 620 

Rondeau r. Wyatt 

. 872 

Koiiuibursc r. Falkland Islands Co. 1109 

Kookwood’a Caso . 

. 26 

Rouse, In rc. 

Kuoth v. X. East. Ry. Co. 

. 163 

. 556 

- r. Wilson . 

. 380, 635 

Roots v. Dormer (Lord) 

. 869, 925 

Roper v. Bumfiml 

. 1209 

— r. CoombcM 

. 895 

— v. Holland. 

. 1049 

— r. Johnson. 

. 952 

— r. Limlon . 

. 735, 1141 

— r. Williams 

1130, 1133 

Rosario (The) 

. 387 

Koscorla r. Thomas 

. 974 

Koscow r. Corson . 

. 698 

Koscr. Main 

. 1143 

— r. N. East. Ry. . 

. 531 

— v. Poulton . 

. 31 

— r. Savory 

. 1051 

— i*. Watson . 

. 621, 897 

Rosenberg v. Cook 

. 874 

Rosetti v. Gurney 

. 716, 729 

KosevcarClay Co., Kejvuie 950, 960, 96b 

Rosewarno r. Billing . 

. 1159 

Rose wall r. Vauglian . 

. 970 

Ross r. Bradshaw . 

. 743 

— r. Hnrt 

. 426 

— v. Hill. 

. 524, 525 

— r. Hunter 

. 698 

— r. Moses 

. 627, 1009 

Rosse r. Itmmstecd 

. ‘ .305 

Posse ter c. Cahlman . 

. 197, 1169 

Rossiter r. Miller. 

. 15 

Koswel r. Vauglian 

308, 910, 970 

Rosyer r. Umgdale. 

9 

Koteh r. Kdic 

. . 697 

Uothery r. Mannings . 

. 1261 

Rothschild r. Currio . 

. 799 

Rothwell r. Humphreys 

. 352 

Round r. Bell 

. 1249 

Kou.iuetto r. Ovornan . 

. 789 

Roui Ke v. Short . 

. 1157 

Kousillou v. Ronsillon . 

. 1033,1151 

Kunth Macmillan 

. 53, 487 

KiV'tledgo r. Burrell . 

. 684 

r. Grant. 

. 17 


TOKl 








PAGE 



PAGE 

Roux v. Salvador . 

. 713, 722 

Sahlgreen’s Case . 

• 

1019 

Rowcroft v. Lomas 

. 1260 

Saffery, Ex parte . 

465, 

1143 

Rowe v. Pickford 

. 963 

Saint Albans (Duke of) v. Kllia, . 

187 

' — v. Tipi>er 

. 766 

— ». Shore 187, 891 

— i>. Wood . 

. 606 

Saint Aubyn v. Smart . 

• 

865 

— v. Young 

. 759 

Saint Auby’s Case 

• 

022 

Rowlands v. Evans 

. 802 

Sain* Cloud (The) 

• 

59 

— v. Springctt . 

. 767 

Sainter v. Furguson 

1116, 

1152 

Rowley v. Adams 

. 1295 

Saint George r. Wake .. 

• 

841 

Ruxburghe v. Robertson 

. . 203 

St. George's Ben. Build. Soc. In re 

808 

Roy v. Beaufort (Duke of) . .1111 

St. James’s Club, In re 

• 

808 

Royal Arch (The) 

. 640 

St. John (Ld.) v. Lady St. John 856, 857 

Royal Rank of Scotland v. 

Cuthbert 1247 

St. Saviour’s (Wardens of) v. 

Bos- 


— V. 

Conimer- 

took .... 

• 

653 

cial Rank of Scotland 

. 783 

Sale v. Lambert • . 

• 

173 

Royul Brit. Bunk, In re 

. 813. 817 

Salisbury v. Met. Ry. Co. 

• 

808 

— v. Turquand 96, 353 

Salford (Mayor, &c., of) v . Ackers . 

394 

Royal Ex. Ass. Co. v. M‘8wijiey . 701 

Sulmon v. Word . 


983 

Royoo v. Charlton 

. 455 

— v. Watson 

1004, 

1049 

Kubcry v. Stevens 

. 1293 

Salomons v. Laing 

• 

822 

Rucker v. Caminevcr . 

. 177 

— v. Pender 

401, 

1180 

Ruckmaboye v. Mottichund . . 1267 

Salop v. Crompton 


242 

Rudge v. Bowman 

. 1016 

Saloucci v. Johnson 


085 

Rudolph, Ex parte 

. 1017 

Salter r. Kidgoley 


83 

Rnfley r. Henderson 

. 251, 1005 

— t\ Woollams 


942 

ltugg i>. Minett . 

. 933, 936 

Salfmarshe v. Hewott . 


1150 

— v. Weir 

947, 991, 1183 

Saltoun v. Houston 


184 

Rumball v. Rail . 

. 761, 1192 

Salvador v. Hopkins . 


091 

— v. Metropolitan Rank . 777 

Salvin v. James . 


736 

Ruinmens v. Robins 

. . 902 

Sutii]mk»ii v. Easterby • 184, 

187‘, 

1281 

Ruinsey v. George 

. 1305 

Samuel v. Green . 


47 

v. N. K. Ry. Co. 

385, 540, 547, 

— v. Royal Ex. Ass. Co. 


703 


1025, 10$1 

Sandcmnn v. Scurr 


59 

Ruuquist v. Oitckell . 

. 56 

Sander’H Case 


748 

Ruppell v. Roberta 

. 43 

Sanders v. Guard. St. Ncots 


92 

Rnsby i». Scarlett . 

. 55 

— r. Rodway 

856, 

1124 

Rusdcn v. Pope . 

. 639 

— v. Sanders 

604, 

1250 

Rushbrook v. Hood 

. 1054 

— v. Spencer 


303 

Rushforlh v. Hadfield . 

. 426, 568 

— v. Valibeller 


608 

Russell, Exjxirtc . 

. 1247 

Sanderson's Case . 


818 

— v. Bangley 

. 1207 

Sanderson v. Aston 


660 

- v. Jlell . 

. 1310 

— r. Bell 


403 

— t». Hammond . 

. 1029 

— v. Graves 


201 

— r. Harford 

. 10O6 

— v. Piper 

18*3. 

, 185 

— v. Langstallo . 

. 753 

v . Svmonds . 


1238 

— v. Ix-e 

. 124 

Sandiland v. Alazsh 


674 

?*. Reece . 

. 67 

Smidinian v. Breach 


1164 

— v. Russell 

. 617, 802 

Stuidnn o. Hooper 


606 

— i>. Sa da Bandiern . 399. 4u2 

Sands r. Clarke . 


765 

— v. Tliornton . 

. . 688 

Saner r. Bilton 

238, 

243 

Rust v. Nottage , 

. 435 

Sanger v. Sanger . 


1308 

Rutherford’s Case 

1021, 1265 

•Sanguinctti v. Pacilic St. Nav. 

Co. 

613 

Ruttinger v. Temple . 

. 10, 128 

Sankey Brook Coal Co., lie . 


96 

Ruvigne’s Case 

. 807, 815 

Saiisom r. Rhodes 


875 

Ryall v. Rich 

. 278 

Sappho (The) 


387 

— v. Rolle 

. 692 

Sapsford v. Fletcher 


1036 

— v. llowles 

. 591, 971 

Sard v. Rhodes 


1201 

Ryan t». Sams 

. 147 

Sargent v. Morris 

61, 

679 

— v. ShiJcoek . 

. 314 

— r. Wedlnke 

• 

1224 

— v. Thompson 

. 337 

Sari r. Bourdillon . 173, 

176, 

916 

Ryder v. Wombwell 

. 125 

Sarauyr. Hobson 

• 

694 

Rylands v. Kreitman . 

. 943, 949 

Saul v. Jones 

764, 

779 



Saunders r. Dehcw 


013 

Saih,K it v. Belcher 

. 367 

— v. Drew 


604 

— v. Dixon . 

. 682 

— r. Johnson 


798 

— v. Evans . 

. 71 

— v. Mi Isom e 

.1240 

- v. Johnson 

. 1081 

— r. MusgraTe 


218 

— v. Nixon 

. 800 

— 'v. Taylor 


054 

— v. Robins 

. 1033 

— v, Tqpn 


919 









688 , 


Sannderson v. Jackson . 

Savage v. Aldrcn . 

— v. Foster . 

SaviU v. Barchard 
Saville v. Campion 

— v. Kobcrtson 
Sawtell r. Loudon 
Sawyer v. Mawgridgc . 

. — v . Mercer. 

Say v. Berwick . 

Say (Lord) nud Sclo’s Case 
Saycr v. Chayior . 

— v. Wngataff. 

Sayers v. Loud., Binn., Flint, Ac. 
Co. 

Saylcs v. Blone . 

Seaddiugv. Kyles 
Scaife v. Farr&nt . 

Scaltock v. Harutou 
Scammcll v. Wilkinson 
Searamanga v. Stamp 


Scarborough (Mayor of) r. Butler . 92 


421 


84, 1178 
424, 1164 
134, 863 
. 1240 
. 1033 
. 491 
490, 516, 518 
472, 1268 
61, 03, 68 
. 942 

51, 980, 997 
177 


41, 


Ky. 


606 

9S5 

370 

1266 


Scarf v. Jardino 
Scarfe v. Morgan 403, 

Scarpeliui v. Atcliesou . 

Schack v. Anthony 
Sohitaby v. Westenholtz 
Schilizzi v. Derry 
Scliloss v. Hcrriot 
Schmaling v. Tomlinson 
Scliinnlz v. Avery 
Schneider v. Forster 

— v. Heath 

— v. Norris 
Sclioleficld v. Lockwood 

— v. Kobh 

Seholcy v. Kamsbottom 

— v. Walton 
Schotmans t». Lane, k York 

Co. 

Schrieber v. Creed 
Schrocdcr v. Central Bank 
Schultz v. Astiey 
Scio(Tho) . 

Scorell v. Boxall . 

Scothom v. South Staff. By. Co. 504, 565 
Scotland (Koval Bank ot) r. t'ullibert 1247 
Scotsou v. Pegg .... 4 

Scott r. Avery . . . .1141 

— r. Bourdillon . . .181 

— r. Craig .... 445 

— v . East. Count. Ky. Co. . 1)25 

— v. Ebury (Lord) . ’ . 96, 108 

— v. England .... 934 

— v. Gilmore . . 1161 , 1170 

— v. Hanson .... 890 

— v. Irving . . . 205, 691 

— V. Littledalo . . . 11 SI 

— v. Liverpool (Corixnation of) 394, 

395, 1141 

— v. London Dock Co. 

— v. Miller 


TAGK 

177, 916 
. 1254 
. 882 
. 426 

483, 506 
79 
1059 
189 
1296 
903 
184 
39 
1200 


525, 


978 

1013 

1049 

510 

241 

1300 

707 


961 

1133 

1271 

753 

640 

163 


v. Nixon 
v. Parker . 
v. Pettit 
v. Pilkingtou 
v. Payment 
v. Scott . 
v. Spashett . 


195, 


1033, 

706, 


522 

1140 

878 

634 

963 

1242 

1123 

846 

846 


Scott 


PACK 

m 


162, 


Tyler 

— Uxbridge k Kfckmana- 

worth Ky. Co. . . 1216 

Scot. Marine Ins. Co. v. Turner . 714 
Scottish N. E. Ky. Co. v. Stewart 

93, 1122 

Scout (The) . 

Serimshutj o. Alderton 
Scrivener v. Pash 
Scurlield r. Gowland 
Sea. Ins. Co. t\ Gavin 
Seuborao r. Maddy 
Se«igo v. Dean 
Scagood v. Mcale 
Seagram t>. Knight 
Seagrave v. Seagrave 
Scagreavo v. Union Mari 
Seallock v. Harston 
Seaman v. Fonerau 

— r. Price . 

Sear r. House Property 
Sean? v. Prentice . 

Searle v. Kecvcs . 

— r. LftYcrick 

— r. Lindsay 
Seaton r. Benedict 
Seddon v. Senate 

— v. Tuto|> . 

Socgnrr. Duthic . 

Seeliug r. Crawley 
Seignior and Wolmcr’s 
Selby v. G.i eaves 


1031, 


441 


44 


— r. Pomfrot . 

Sellar r. M‘Vicar . 

Sullen r. *Norman . 

Seller v. Jones 
Sellers r. Bickford 
Sul lick r. Trevor . 

Sell in r. Price 

Sells r. Hoarc 

Selway r. Fogg . 

— r. Holloway 
Scnn.li/.a v. Brinsley 
Semple r. Steinau 
Senior r. Ward . 

Scutaucc v. Hawley 

r. Poole. 

Scrgeaon r. Srnlcy 
Servant© r. James 
Seton r. Slade 
Severn v. Clerk . 

Severn k ('lcik's Case 
Serier r. Green way 
Sevin ?’. Deslandes 
Seymour r. Gartside 

— r. Maddox 
Shaded] r. Hosier 
Slmckli-ton r. Sutcliirc 
SJiadforth r. Cory 

- r. Higgin 
Slmkleford’s Case . 

Shaml r. Grout 72, 1041, 
— r. Sanderaon 
Slmrdlow v. Cottcrcll 
Shftriugton v. Strut ten 
Sharmau r. Brandt 

— v. Sanders 
Sharp r. Bailey . 

— v. Cummings 


858, 
ne Ass. Co. 


Hoc. 


Case 


6 , 


414, 


440, 


297, 


387 
41 
393 
1043 
711 
10 
1049 
860 
1207 
1124 
677 
241 
687 
162 
224 
495 
165 
357 
445 
137 
1027 
1241 
190 
858 
40 
306 
fill 
706 
452 
656 
1221 
877 
20 
339 
1178 
588 
1207 
. 1086 
4i3, 445 
. 1037 
. 148 

. 149 
. 35 

. 872 
. 910 
. 187 
. 001 
. 1130 
. 835 
411, 444 
. 1135 
. 886 
. 513 
. 486 

17 
1051 
508 
174 
19 
178 
1167 
770 
797 


1173, 


41 , 


1047, 


173, 




roA cn* 





mi 

98 

464 

1170 

813 


lty. Co. r. 
Unwin 


lty. 


. 33 

. 1179 
30*2, 431 
. 1150 
. 1093 
. 199 

. 143 

' . 10 
503 
600 
1019 
802 
502 


507, 


— t\ Worcester (Lord) 

Shears r. Jacob . 

Slim! v. Clurkson . 

Slieermnn r. Thompson 
Shottiold’s Case . 

SlicfKeld k Manch. 

Woodcock 
— Nickel Co. v. 

Sholbury v. Scotsford 
Sheldon v. Brett . 

Shelton r. .lames . 

— r. Livius . 

— v. l’emlleton 

— r. Springett 
Shepard v. 1)<> I U-rnalca 
Shephard v. KJliott 
Shepherd's Case . 

Shepherd v. A lion 

— v. Bristol fc Exeter 

— v. Chcwter 

— r. Hills. 

— r. Hodsmau 

— r. Johnston 
r. Kaiu. 

—- r. Kcatlcy 

r. Muckoul 

— r. Pybus 
Shcpley v. Davis . 

Shepputd r. Duke 

— r. Shoo I bred 
Shepperd r. Kottgan 
Sheridan v. New Quay Co., 431, 587, 589 
Sherriugton v. Yates, 134, 863, 1305, 

1313 

Sherwood v. Robins . .838 

Shiclls r. Ulackbumc 379, 330, 381 
Sliilcock v. Passman . .410 

Sliilibeer v. Glyn . 369, 377 

Shilling 1 *. Accidental Death Ins. 


Sharp v. Milligan. 

• 

• 

. 75 

ShirrefF r. Wilks . 

Sharpe v. Foy 

• 

• 

. 882 

Shore v. Wilson . 182, 183 

— v. Gibbs . 

• 

• 

. 1240 

Short r. M'Carthy 

Sharpies v. Adams 

• 

• 

. 613 

— v. Simpson . 

- v. Bickard 

• 

• 

. 1092 

— v. SjKickman 

Shattort t». Shattort 

• 

• 

. 140 

— e. Stone . . . 837, 

Slmw v. Burney . 

• 

• 

. 610 

Shove v. Webb .... 

r. Chaiiitie . 

• 

• 

. 448 

Shrewsbury’s (Lady) Case . 

— v. Dartnall . 

• 

• 

. 1041 

Shrewsbury (Countess of) r. 

— v. Fisher 

• 

• 

. 1023 

Crompton 

r. Foster 

• 

• 

617, 907 

(Earl of) r. Gould 

- - r. Holland . 

• 

• 

953, 954 

— (Earl of) v. N. Staff. 

- r. Kuy 

• 

• 

. 240 

Ry. Co. . . 90 

— v. Picton . 

1041, 1051, 1212 

— & Birm. Ry. Co. r. Lond. 

r. Pritchard 

• 

• 

. 1150 

k N. West. Ky. Co. 100, 

- • r. Kobbenls 

• 

• 

. 733 

— r. Blount . 

— v. Rowley . 

• 

• 

. 1017 

Shrivcll t*. Pay no .... 

- - v. Sherwood 

• 

• 

30, 35 

Shroder r. Ward .... 

- • v. Stanton . 

• 

• 

. 222 

Shropshire Union lty. Co. r. Tho 

-- v. Thackray 

• 

• 

. 148 

Queen. 

— v. Woodcock 

• 

• 

. 1011 | 

Slmbrick v. Salmond . 


#27 


. 1252 
179, 221 


354 
. 938 

. 880 
. 143 
. 977 
929, 957 
. 1248 
. 993 
. 516 


Vo. 

. 739 

Ship’s Case . 

. 813 

Ship r. Crossbill 

830, 832 

Shipley r. Marshall 

1313 

Shipman’s Case 

1019 

Shippoy v. Harrison 

867 

Shipton Industrial 

Society 

Casson 

1235 

r. Tliomtou 

494, 705 


I 


I 


Shutford v. Borough . 
Shuttleworth, E.e 

-- r. Hernanmn 
Sibhnld v. llill . 

Sibley r. Fisher . 

Sibreo r. Tnpp 
Sibthorp i*. Brunei 
Sichcll r. Lambert 
Sichcll’s ('use 
Sickens t\ Irving . 

Sieklciuorc r. Thistleton 
Sidaway t*. Hay 
r. Toud 
Sidman v. Worthington 
Sidney Sussex College r. Haven 
l>ort .... 
Sidwoll r. Mason . 

Sicvcking r. Dutton 
Sievers r. Boswell 
Sieve.wright r. Archil mill 
Sillkin r. Walker. 

Siggers v. Evans . 

Sigourney r. Lloyd 
Sill v. Worswick . 

Sillein v. Thornton 

Sim r. Anglo-American Tel. Co. 

Simeon v. Bazctt . 

Simmouds v.. Gt. East. Ity. Co. 

i*. S. East. It}'. Vo. 
Simmons v. Guttoridgc 
—• r. Simmons 
r. Swift. 

— c. Wilmot 
Simms v. Marryatt 
Simon o. Lloyd . 

Simond v. Braddon 
Simoniii V. Mullac 
Simons v. Gt. West. Ry. Co., 

557, 55S, 589, 

— v. Patchett 

— r. Rose 
Simpson t 


555, 


68 , 


Ace. Death Ins. Co. 

1273, 


r. Clayton 
v. Gripping 
r. Eggington 
v. Fogo . 
v. Hartropp 


PAOK 
80 
, 184 
1257 
519 
63 
1189 
1043 
242 

253 

189 

, 101 

1153 

987 

1093 

345 

1008 

19 

1254 

771 

627 

687 

731 

1234 
192 
849 

1019 

491 

1191 

1248 

737 

8 

87 

1261 

944 

1043 

917 

798 

1235 
754 

1310 

732 
1022 

698 

477 

583 

1302 

161 

931 

115 

971 

1201 

938 

851 

556, 

1177 

480 

408 

736, 

744 

1283 

1219 

1204 

1033 

316 








— v. Stocks 
Skipp o. E. Coast Ry. Co. 
Skip with r. Gravn 
Skrnio v. Elmore . 

Sky ring r. Greenwood . 
Slade’s Case . 

Slater, Ex parte . 

— v. linker . 

— v. Jones . 

— r. Le Fctivre . 
Slater's Trust, In re 
Slatteric v. I'ooley 
Sleat r. Fngg 
Slcddon v. Cruikshank . 
Sleenian r. Barrett 
Sleep t\ Newman . 

Slim i». Gt. North. Ry. Co. 
Klingby’s Case 
Slipper r. Tottenham Junctio 

Co. 

Sloraan v. Cox 

— v. Bank of England 
Sluboy v. Hayward 
Small v. Cunic . 

— v. Gibson . 

— v. Murwood 
Stnnllcoinbe’s Case 
Smulloy v. JIardingo . 
Smart t'. Guard. West 

Union. 

— v. Ilurding 

— v. Jones . 159, 

— r. Nokcs . 

— r. Samlars 
Smenthman v. Bray 
Smeed r. Foord 


. 74 

. 441 

. 213 
. 1030 
1041, 1051 
1240, 1303 
. 1010 
405, 414 
. 1246 
. 960 
. 128 
. 340 

. 534 
. 248 

. 1167 
. 1294 
561, 588 
. 35 

nRy. 

. 1198 
. 781 
1021, 1022 
. 965 
. 663 I 

. 681 
. 31 

. 97 

. 1319 
JInjn 

91, 112 
. 161 
1005, 1006 
. 1059 
460, 632 
. 609 J 
. 1105 


r.vc*E 

Simpson v. Lamb 390, 465, 473, 474 

Smetlmr** r. Tavlor . 

• 

PAOE 
. 56 

— t». Ixmd. k N. West. Hy. 

584 

Smi'i. 

* 

Ex itaric . 

— 

9 

. 617 

— v. Nichols 

1164 

w 

m 

i . Accident. Ins 

ur. Co 

* 

. 749 

— v. Ponton 

648 

«• m 

r. Algar . 
v. Andersou 

. 11 

i7. Kouth 

1191 

— 

m 

. 792 

— v. The Scottish U. Ins. 

739 

— 

r. Arnold . 

4 

. 1281 

Co. 

— 

v. Ashforth 

9 

327, 339 

— v. Tliorapaon . 

738 

— 

•r. Aykwcll 

— 

• 

. 834 

— v, Titterell . 

138 

— 

v. Bank of Scotland . 

. 660 

— v. Weatm. Palace Hotel 


— 

v. Barrow. 

9 

. 801 

Co. 

808 

• 

i7. But tarns 


. 1232 

Suns v. Bond . . 44, /5, 366 

— 

v. Bond . 

— 

• 

. 1111 

— v. Brittain . . 44, 370, 168 


r. Boutcher 

— 

• 

. 472 

— v. Bratton .... 

1257 

— 

r. Braino. . 

A 

. 757 

Siin8on r. Cooko .... 

656 


17. Bromley 

1043, 1046 

— v. Ingham . 1211, 

1214 

-• 

r. Cator . 


. 1081 

— 17. Jones .... 

843 

• — 

v. (.'hadwick 

. 981. 1174 

Sinclair u. Bowles 

391 

• 

v. Chance . 


946, 948 

— v. Maritimo Pass. Ass. Co. 

748 

m ■■ 

v. Cherril . 

■ 

. 815 

Siner r. Gt. West. Ry. . 

531 

mm -- 

r. Clarke . 

• 

. 274 

Singer Manufac. Co. r. Clarke 

636 


v. Cologin 

• 

. 464 

Siordet r. Holl . 

497 

— 

17. Compton 

• 

. 913 

Six Carpenters’ Case . 

325 

— 

r. Cook . 

• 

381, 417 

Sjoenls v. LuscoiiiIm) 

491 

— 

t7. Craven, 

9 

79, 353 

Skaifc v. Jackson . . . 208, 

1206 

— 

v. Coir . 1036, 1043, 1046 

Skcct 17. Lindsey .... 

1260 

— 

r. Dcnrlovo 


298, 303 

Skolton i\ Colo .... 

866 

mm •• 

r. K. I. Co. 


. 1221 

— u. Kuakby 

116 

m « 

r. Khlridgo 


. 236 

— V. Snringott . 

Rkillett 17. Fletcher 

128 

— 

r. Forrand 


. 1209 

655 

• 

r. Forty . 


. 1264 

Skinner *. Lambert . 

103 

■ 

r. Goldsworthy 
r. Goodwin 


. 103 

r. Lond. Brighton k S. 




. 328 

Coast Ry. 

522 

m • 

v. Gov. & Co. 

Bank 

of 


v. (liven • 
r. Homo . 
v. Howell, 
r. Hudson 
r. Hughes 
v. Hull Ginas Co. 
r. Hum hi e 
r. Hunt . 
r. Jackson 
i\ Jameson 
v. Jam's . 
v. Jeflrjcs 
r. Kay 
i\ Kiugsford 
v. Knight k Co 
v. J*asculles 
v. Undo . 
v. JiOiid. k Brigh 
v. Lowe . 
v. M'Guirc 
v. Maplehack 
v. Morrable 
v. Manhood 
v. Mercer 
v. Moore • 
v. Mules . 
r. Mundy. 
r. My era . 
v. Nealo . 
r. Nicolls. 
v. Peat 
v. lVtera . 
v. Plummer 
v. Pocklington 
?». Pocockc 


1044 , 


615, 1107 
. 543 
293, 673, 1101 
919, 920, 923 
995, 1175 
. 98 

. 231 
. 36 

898, 907 
366, 1211 
. 786 

. 199 

. 1173 
. 450 

. 808 
. 463 
1036, 1166 
t. Ky. . 549 

123, 127 
56, 519 
. 306 
228, 294 
. 1102 
1184, 1202 

! 802 
364, 1044 
. 936 
171, 172 
. 1242 
. 292 
. 904 
. 507 
. 1283 
afio mo i 







Smith v. Reynolds 

— v. Robinson 

— v. Russell. 

— i». Scott . 

— v. Sieveking 

— r. Simons. 


PA(!F. 

. 677 
. 880 
. 319 
. 692 
013, 514 
. 1288 


Southall v. Hi eg, kc. . 
Southampton, &c., Bridge Co. 

Southampton Local Board 
Soutliampton (Lord) v. Browu 
Southby v. Wiseman . 

Southcomb v. Bishop of Exeter 


PAGE 

779 


156 

29 

54 


— V. Sleap . 

— r. Smith *. 

. 44, 1042 

6, 12, 855 

Soutlicotc’a Case . 

• • 

877, 902 
356, 1029 

v. Sparrow t 

. 1163 

Soutbgato v. Bohn 

• • 

. 1081 

— t\ Surman 163, 

, 172, 916, 922 

— r. Boroditch . 

. 66 

— t*. Surridgc 

. 700 

Ronlliheme v. Howe 

• • 

. 995 

-- v. Thonio. 

. 1*260 

So ward v. Palmer . 

• • 

. 1234 

v. IVoart . 

. 235 

Sowell r. Champion 
Spuckman’s Case . 

• • 

. 342 

— v. Union Bunk of London 375 

• • 

97, 818 

v. Ve.rtue . 

. 764 

Spackmun v. Evans 

t • 

. 812 

— v. Walbn 

272. 1168 

Spaeth v. Hare . 

• • 

. 1192 

. Watson 

796 

Spuight v. Cowuc . 

• • 

. t>66 

— v. Wcathercroft 

1181 

S|»aiii v. Amott . 

• • 

448, 452 

— v . Webster 

159 

Spalding v. Ruding 

• • 

. 965 

— v. Weguelin 

196 

SiMicuburgh v. Baunat\ no . 

. 151 

t*. West all 

. 171 

Spargo s Case 

Spark v. Hsslop . 

• • 

. 815 

v. White . 

. 1137 

• • 

. 648 

— r. Widlake 

. 218 

Sparkca v. Muidhall 

• • 

678, 934 

r. Wilson 205, 

451, 506, 1204 

Spalling tv Brcreton 

• • 

. 1166 

— v. Wright 

. 320, 329 

Sparrow r. Carruthers 

• • 

502, 704 

Suiuut v. liber}* . 

48, 146 

— v. Paris . 

• • 

. 1115 

Smurthwaite r. Wilkins 

. 518 

— r. Sowgate 

• • 

. 668 

Smyth v. Carter . 

. 243 

Spnrtali v. Benrcke 
Spears v. Hartley . 

• • 

. 1013 

— t*. North . 

. 3519 

• • 

421, 426 

Snaith r. Mingny. 

. 198, 753 

Spcddiug v. Nevill 

. 291, 

480, 481 

Snell t*. Fincli 

. 312, 598 

SjHJiice v. Chadwick 

• • 

. 494 

— In, rr . 

. • 4 // 

— v. Healey . 

• • 

. 1220 

Snell’s Case . 

. 819 

Spencer v. Clarke . 

. 612, 

613, 1271 

Snellingr. Hunting!! l 

(Lord) . 171 

— r. Denictt 

• # 

. 1245 

Sneczurn, In re . 

1817, 1318 

— v. Durant 

• • 

. 798 

Snook v. Davidson 

. 495 

Saucer’s Case 1275, 

1279, 1281, 1283, 

Snow i\ Lcatliam . 

. 791 

1285, 1293 

— v. Peacock . 

. 791 

Spice v. Bacon 

• 0 

300, 302 

Snowdon, Ex partt 

. G70, 1256 

Spicer v. Burgess . 

0 0 

. 1058 

— v. Davis 

. 1042 

— v. Cooper . 

0 0 

. 205 

Soady v. Turnbull 

. MOO 

Spillcr r. Paris Skating Co. . 

. 50 

Soiimes v. Edges . 

. 1123 

— r. Westlake 

0 0 

. 192 

— v. Spencer. 

. 49 

Spindlor e. Grellott 

• 0 

. 776 

Soblomstcn (The). 

491, 503, 505 

Spittle r. Lavender 

• 0 

. 05 

Solnrto i\ Palmer . 

. 767 

Solicit r. Bowles . 

• 0 

. 1273 


Solly v. Forbes 
Solomons v. Bank oi England 
— v. Dawes 
Somerset (Duke of) r. Cookson 
— r. Fogucll 

Somerset’s (Karl oi) Case 
Somes v. Brit. Kmp., Ac. 
Sondes (lx)rd) r. Fletcher 
Soprani v. Skurro. 

Sorsbie v. Park 
Sotiliclios v. Kemp 
Soucli v. Slrawbridgc . 
Soulaby v. Neving 
Sou ter v . Drake . 

South, Ex parte . 

-• v. Bloxani. 

— v. Finch . 

South Australian Ins. Co. x 
Hell . . . 

South Carolina Bank r. Case 


182, 3221 
. 758 
429, 432 
. 954 


. 1005 
. 1303 
. 403 
. 1102 
. 225 

. 35 

. 20G 
. 174 
. 277 
880, 1028 
.. 1231 
. 611 
. 1081 
Ran- 
351, 360 
. 787 


South Sea Company v. Duncomho 634 
South York Rail. Co. v. Gt. North. 

Rail. Co. 92, 823 

South of Ireland Colliery v. Waddle 


Spongr. Wright . 
Sjwtswood v. Barrow 
SjKittisu'oad’fl Cose 
Spratt v. Hobhouse 

— v. Jeffery . 
Spreadbmy r. Chapman 
Sprott v. Powell . 
Sprugg r. Hammond 
Spry r. Emperor . 

— r. Pigott 

— v. Porter 
Spnrrr. Cass 
Spurraway r. Rogers 
Spurrier v. Elderton 
Squib v. Wyn 
Stockpile v . Earle 

— v. Simon 
Stadhurd r. Lee . 
Stafford r. Clark . 

— r. Gardner 

— (Mayor of) v. T 
Rtagg v. Elliott . 
Stainbonk v. Fcnning 

— v. Shepard 


ill 


. 1261 
. 449 

. 831 
. 1040 
. 88i> 

. 137 
. 117 
. 231 
. 1042 
. 1042 
. 1140 
. 43 

. 3051 
. 479 
. 861 
. 1148 
. 742 
394, 897 
. 1242 
. 286 
89, 236 
100, 784 
. 641 
642 


56, 













Lee 


Staines v. Watnvmgbt . 
Stainton r. The Canon Co. 
Staley v. Bamtt - 
Stamers v. Praaton 
Stamina v. Brown 
Stamper v. Barker 
Standen v. Chrism as 
Stanhard or Stannard v 
Stanhope, Ex parte 
Stanhope's Case . 

Stanley v. Agnew 

— v. Bayes . 

— v. Dowdcawell 

— v. The Western 
Stanly v. Jones . 
Stannnnl v. Ullithorn 
Stansfield v. Hobson 

— v. Mayor, 4c 

mouth 

Stanton v. Chamberlain 

— v. Collier. 

— v. Iron Co., In 

— v. Richardson 
Stapleton, Ex parte 
Starkio v. Mylno . 
Starlyn i>. Albany 
8tartup v. Cortazzi 


Ins. 


of 


re 


307, 


201 


as Co 


ship 


Staton v. Brady . 

Staunton r. Wood 
Stave ley r. Allcock 
Stavcrs v. Curling 100 
Stead’s Estates, Ex parte 
Stood v. Dawber 109 
— v. Liddurd . 
Steadman v. Hockley 
Stears v. South Essex O 
Stedmau r. Bates 

— v. Hart . 

Steel r. Dixon 

— r. Mack inlay 

— v. The State Steam 
Steele r. Banner . 

— v. Hoe 

— v. Mart 

— v. Williams 
Stceven’s Hospital v. Dyas 
Steigcnbevger v. Carr 
Steiglitz v. Egginton 
Steinman v. Magnus 
Stephen Wright (The) 
Stephens, Ex parte 

— v. ltodcock 

v. Do Medina 

— V. I/OWO 

— v. Oliver 

— r. Reynolds 

Stephenaon s Case 
Stephenson r. Hart 
Sterne v. Beck . 

Storry v. Clifton . 

Stevens v. Adamson 

— v. Copp . 

— v. South Devou Ry. 
Stevenson’s Case . 
Stevenson v. Blakelock 


PAOE 

. 1143 

Stevenson v. Maclean . 

PAOE 

. . 16 

. 460 

t*. Mortimer. 

. . 44 

. 1249 

r. Newnham 

. 328, 1178 

. 179 

— v. Snow 

. 728, 1044 

. 699 

— v. Watson . 

. 415 

. 843 

Steward r. Blakeway . 

. 804 

237, 1277 

— v. Greaves 

. 102 

394, 397 

Stewart’s Case 

. 813, 1019 

. 818 

Stewart, Ex parte . 

. 647 

. 97 

— v. Ahcrdein . 

. 464, 1208 

. 295 

— r. Alliston 

. 889 

221, 222 

— r. Austin 

. *. 832 

. 17 

— r. Bell . 

. . 704 

Co. . 734 

— v. Cauty 

. 952, 1013 

. 1140 

v. L. k N. W. Ry. 

Co. 534, 546 

. 409 

v. M'Rean . 

. 655 

. 604 

— r. Steele. 

. . 719 

’orts- 

— v. Todd . . 

, 1240 

252, 288 

St ikemail r. Dawson . 

. 121 

oo 

• —m 

Stilk r. Myrick , 

5 

. 1310 

Stiudt v. Roberts . 

. 513 

. 81 

Stirling r. Maitland . 

. 193, 1189 

344, 48G 

— t. Vaughan 

. 679 

. 956 

Stockdnle r. Dunlopo . 

. . 678 

. 28 

Stocker v. Urocklelwmk 

. . 793 

. 12 

— v. Wedderlmrn 

1122, 1126 

. 951 

Stoeisigor r. S. E. Ky. Co. 

. . 549 

1188, 1190, 

Stokes r. Cox 

. . 733 

1194 

— r. Lewis . 

1030, 1035 

)5, 185, 788, 

— r. Moore . 

. . 175 

789 

— v. Truinpcr 

. 407 

. 123 

— v. Twitciien 

. . 1172 

. 19*2, 941 

Stonard r. Dnnkin 

. 923 

m 

. 312 

Stone r. City Bank 

. 812, 1176 


Co. 


488, 


940, 

172, 


1191 
1249 
1218 
1055 
477 
1234 
337 
150 
671 
753 
344 
788 
651 
215 
1042 
. 89 

103, 795 
52, 86, 18U 
. 1235 
. 453 
. 1318 
71, 468 
. ion 
. 1059 
. 858 
. 787 
. 807 
562, 578 
. 1112 


848 


Co. 


1143 

914 

1280 

823 

187 

47 .: 




v. Compton 

— v. Hyde 
r. Marsh 

— v. Marine Ins. Co 

— ?». Stone 
Stoneliouse r. Cent 
Stones r. Dowler . 

Slorer v. Gordon . 

— r. Ct. Western Ky. Co 

— r. Hunter . 

Storm v. Stirling . 

Storr r. Crowley . 

Story v. Terry 

— r. Richardson 
Stoughton v. Day 
Stoveld r. Hughes 
Stowell r. Robinson 
Strnclian 7*. Thomas 
Stracy r. Hank of England 

— v. Decry . 

Stratton, Ex parte 
Stmkrr v. Kidd . 

Strange v. Fookes 

— t*. Leo 

— - v. Trice . 

Stranks r. St. John 
Stratford r. Bosworth 
Straihmorc (Countess of) v. 
Strauss r. Francis 
Stray v. llusscll . 

St roily t». Tenrson 
Street v. Hlay 
Streeter r. Borlock 
Stretton r. Busnach 
Stribhlchill *. Brett 
Strick v. Swansea Canal Co 


942, 943 


666 
. 447 
. 365 
. 703 
1210, 1267 
. 67 

200, 202 
. 487 
. . 1123 

252, 288 
. 774 
. 562 
. 124 
36, 405 
. 653 
. 959 
199, 894 
. 1260 
. 1226 
. 74 

, 207, 1010 
. 511 
671, 672 
. 655 
. 767 
210, 222 
. 902 
Bowes 841 
. 61 
. 1012 
. 193 
989, 1044 
. 404 
. 139 
. 835 
. 575 


33 









Strickland tv Maxwell . 


PAGE 

. 285 

Sweet tv Seager . 

• 

• 

PAGE 

. 223 

— tv Turner . 

• 

. 1000 

Sweeting tv Asplin 

• 

• 

. 168 

Stringer r. Tlio English Ins 

. Co. 711, 712 

—■ tv Pearce 

*5, 

204, 

205, 1204 

Stripley i\ Imperial Marine Ins. 

— i\ Turner 

9 


. 936 

Co. 

• 

. 689 

Swcncy tv Smith . 

• 


. 1216 

Strong v. Foster . 

• 

661, 662 

Swift v. Swift 

• 


857, 1138 

p. Hart 

• 

507, 1209 

Swinlumks, Ex parte 

• 


. 1204 

- - tv Nataliy 

• 

602, 704 

Swinfen tv Bacon . 

• 


257, 277 

Stroughill tv Buck 

• 

. 206 

r. Lord Chelmsford. 

. 412 

Strutt r. Fiirlnr . 

• 

. 434 

Swinyard tv Bowes 

• 

• 

. 1203 

Stuart v. Crawley . 

• 

533, 552 

Swire tv Leach 

• 

• 

. 319 

— r. Kirkwoll 

• 

. 140 

— tv Kednian . 

• 

• 

. 662 

— r. Smith . 

• 

. 163 

Sycds r. llay 

• 

• 

. 563 

Stubbing r. Hentz 

• 

. 55 

Sycrs r. Jonas 

• 

• 

. 204 

Stubbs v. Holywell By. Co. 

• 

. 1292 

— r. Syers 

• 

• 

. 78 

Stucleyr. Daily . 

• 

. 986 

Sykes r. Bcadoti . 

. 792, 1045, 1158 

Studdy v. Saunders 

• 

. 936 

— tv Dixon 

• 

• 

10, 174 

Sturdy r. Henderson . 

• 

. 775 

Symu tv Harvey . 

• 

• 

. 248 

Sturgeon i». Wingfield . 

• 

. 12/9 

Synw tv Chaplin . 

a 

• 

. 589 

Sturlyn v. Albany 

• 

6 

Syml r. Cnrruthers 

• 

• 

. 034 

Sturtevant v. Ford 

SulleU v. Bank of England 
Sugars r. Brink worth . 
Sullivan v. Bishop 

• 

• 

• 

• 

759, 775 
. 1238 
. 1142 
. 277 

Tahiw tv Hciididnck 

• 

• 

• 

686 

— tv Junes . 

• 

. 235 

Tnbrnm tv Freeman 

• 

• 

. 1143 

— r. Metcalfe 

• 

. S14 

TaifValc By. Co. p. ( 
Tailors of Lichfield’s ( 

Jiles 

• 

561, 581 

v. Pearson 

• 

. 416 

'aso 

# 

. 1151 

r. Sullivan 

• 

. 851 

Tait r. I*vi. 

• 

• 

. 682 

Sully r. Duruntv . 

• 

. 1104 

Taitc’s Cjij*c . 

• 

. 

. 1020 

Summers tv Ball . 

• 

. 857 

Talbot r. God bolt 

• 

• 

. 73 


— r. Griffiths . 

— v. Hnloinnn . 

Sunnier v. Bromilow . 

Simmers r. City Hank . 

Sumpter v. Cooper 
Sun hoi f ik Alford. 

Sund. Marine Ins. Co. r. Kearney 


. 1179 
. 65 

213, 251, 25*2 


135 
fill! 
301 
30, 
130 
r. 


225 


100, 1125 
. 2*23 

. 7S2 
. 14 

. 371 


Supraue v. Skurro 
Surcome v. Penninger . 

Surplice tK Farnsworth 
Suse r. Pomi'e 
Sutcliffe r. Brooks 
Sutlierliuid t\ Brings . 

— r. Pratt 24, 673, 679, 7oo 
Sutton r. Buck .... 3S0 

— v. Great West. liy. Co. . 570 

— r. Hawkins 

— v. S. >1 By. Co. 

— v. Tathnm 

— v. Temple 
—* r. Toomcr 

Smverkrop v. Day 
Swain v. Shepherd 
Swaisland r. Deiti-slcy . 

Swallow r. Erabersrm . 

Swim, Ex parte, 759,772, 775,1014, 1015, 
1020, 1023 

— r. 14. Aust. Co. 21, 154, 413, 1015, 

1018, 1020, 1023 

— r. Falmouth (Karl of) 

— v. Sowell . 

-- v. Steele 

Swan sell v. KUi# . 

Swan wick v. Sotlicrn . 

Swat man v. Ambler 
Sweeny r. Promoter Life Iua. Co. 741 
Sweet r. Leo . . . ,170 

-- v Meredith . . .1149 


. 1216 
. 1043 
. 4G5 

227, 294, 344 
. 731 

. 1301 
Q34 

.' 903, 1182 
. 1298 


. 324 
. 1260 
. 786 
. 410 
932, 958 
226, 231 


— (Lord), Kt parte 
Talley r. lit. W. By. Co. 
Tallin r. Tallin . 

Tiilvcr r. West . 
Tiimplin r. JnmcK 
Tamvuco v. Lucas 

— r. Simpson 
Tancred r. Christy 

— r. TiCyland 
Tauham r. Nicholsou 
Tanner, Ex jtar/e . 

* - r. Bennett 
c. Christian 
r. European Hank 

— v. Scovell 
r. Smart . 
r. Smith . 

Tansley r. Turner 
Tap ley v. Martens 
Tappendcn r. Randall 
Tapneott v. Hulfour 
Tarhack r. Marbuiy 
Tarbuck r. Hispham 
Tarleton r. Alihusen 

— r. Shingler 

— v. Staniforth 
Tarling r. Baxter. 
Turrnbocliia r. Hickie 
Tarrant t>. Webb . 

Tasker r. Cunninghame 

— v. Scott . 

— v. Shepherd 
Tnshcll r. Cooper . 

— r. Lewis . 

Tate v. (*l»*ed 

— v. Meek 

— tv Williamson 
Tntcm tv Chaplin . 
Tatlockiv Harris . 


327 


453 


. 816 
. 546 

. 1153 
. 926 
903, 1182 


. 944 
. 507 
. 276 
, 332, 339 


274 
109, 831 


932, 


716 
04 
363 
964 
1260 
876 
!, 948, 958 
507, 1209 
. 1045 
. 511 
. 842 
. 1049 
. 1201 
. 781 
736, 744 
. 933 
. 490 
. 445 
. 708 
. 731 
460, 1243 
. S70 


. 766 
. 321 
603, 506 


1179, 1180 
1276, 1280 
. 1226 








PACJE 


Taylcrc. Gt. Ind. Pen. Co. 413, 1014, 

1015 


Taylcrson v. Peters 

• 


311 

Tayleur v. Wildin 

• 


276 

Taylor v. Best 

• 


152 

— v. Blacklow 

• 


409 

— v. Bower* . 

• 


1045 

— v. Brewer . 

• 

! 388, 

1030 

— v . Briggs . 

• 


205 

— v. Britt in . 

• 


138 

— v. Brown . 

• 


892 

— v. Bullon . 

• 


996 

— v. Burges . 

• 


663 

— v. Caldwell 

211, 295, 346, 
910, 933, 1197, 

356, 

1243 

— v. Chapman 

• 

• • 

264 

— r. Chester . 

— v. Chichester 

• 

k 

421, 1171, 
Midhurst 

1185 

Ry. Co. 

• 

• • 

100 

— t. Clay 

• 

• • 

512 

— v. Curtis . 

• 

• • 

518 

— t>. Dewar . 

• 

• • 

693 

— v. Dobbius. 

• 

• • 

175 

— v. Dunbar . 

• 

. 694, 

700 


— Ex parte . 

— v. Gt. North. lty. 

— r. Green . 

— v. H iggins . 

— v. Hi liny . 

— v. Holt 

— r. llordo . 

— v. Humphreys 
• v. Jones 

— v. Laird 

— v. Lcndey . 

— v. Liv. fcGt.West 

— v. Maimers 

— r. Merchants’ Fir 

— t\ Mid. Ry. Co. 

— v. Plumer . 

— r. Portington 

— r. Pugh 

— v. Robinson 

— r. Slinm 

— r. Stcelo 

— v. Stia)' 

— v. Taylor . 

— v. Wakefield 

— r. Wilson . 

— v. Zamira . 
Teaguo r. Hubbard 
Teal v. Auty 
Tcbb v, Hodge * . 
Teevan v. Smith . 
Tempest, Ex parte 

— v. Fitzgerald 

— r. Kilncr 
Templo v. Temple 
Templeman v. Trnfford 


Tenant v. City of Glasgow Bk. 998, 1179 


Tenant v. Eliot 
— Ex parte . 
Tondring v. Loudon 
Tennant v. Field . 
Tennyson, Ex parte 
Terrell, In rc 
Torry v. J)unU 
— v. Parker . 
Tetley r. Wanless 


78 

Co. 6*29, 530, 681 
. 51, 9S0 

. 1038 
. 109, 


. Steam Co. 


e Ins. Co. 


182, 


1220 
1104 
193 
298 
7 

392 
28 
497 
1*221 
18 
1022 
469 
1126 
. 842 

. 474 
. 1276 
. 1086 
465, 479, 1011 
. 1297 
. 920 

706, 708, 1143 
. 231 
. 797 
. 165 
. 252 
. 603 

. 1214 
. 921 
165, 953, 1012 
. 862, 1306 
. 1160 


1045, 


1171 

77 

903 

330 

746 

1247 

191 

765 

1223 


Tew v. Jouc? 

Thaeker r. Hnrdr 
— r. Montes 
Thackeray r. Plackett . 

. — r. Wood 
Thame r. Boast 


PAGE 

•236 

1159 

57 

771 

908 

1199 


Thames Iron Work, &c., r. Patent 
Derrick Co. . . . 403 , 637 

Thames Iron, &c\, Co. r. Roy. Mail 

rr I * • 1193,1220 

rimrHiH Sulphur Co. r. Loftns . 415 
lliatelier r. England 
Tlicllusson r. EergUMon 
Theobald r. Ify. Pass. Ass. Co. 
Thetfonl’s (Mayor of) (’use 
The third (Mayor of) r. Tvb 
Thieknesse r. Bromilow 
Thus r. Byers . 

Thimble by r. Barron . 

'Jliimblctliorp r. Hardcily 
Thistlewood r. Craeroft 


Tliol v. Henderson 
Thom r. Biglaud . 
Tliomas r. - . 

— r. Bishop 
*- r. Blackman 

— r. Brigstocko 

— r. Brown 

— r. Cadwalladui 

— r. Clarke. 

— t*. Cook . 

— r. Courtenay 

— r. Bering 

— r. Edwards 

— r. Fenton 

— r. Fred i n ks 

— i*. Harries 

— t\ 11 aw ken 

— r. Haywood 

— r. Jones . 

— r. Lewis . 

— r. Parker 

— r. Sliilliln-cr 

r. ItliMiiury Ry 
r. Tliomas 

— i*. Whip . 

— r. Williams 

— r. Winchester 

Thomas’s Case 
Thomas Fieldeii, Tim 
ThnmliiiMm v. Brown 
Thompson r. Bell. 

— i\ Blark.donc 

v. Brown 
r. Cohen 

— v. I hive n port 

— r. Faiden 

— r. Farri*r 

r. Caidiner 

*- r. (»ilr.s 

r. Gillespy 

— r. I lake well 

— r. Harrison 

Harvey 

if Jfaveloek 
r. Hopper 


— i* 


Co 


725 
684 
749 
87 

92, 276, 236 
. 786 
. 511 
. 1225 
. 798 
. 1171 
953, 11 <M» 
. 46] 

26, 34 
. 66 
. 866 
. 603 

. 173 
. 190 
. 505 
166, 264, 669 
. 1117 
888, 905 
46, 1138 
77 0 , 1094 
. 1005 
325, 329 
. 1051 
. 1280 
. 255 
. 60 
. 276 
. 1228 
564, 581 
6, 273 
. 1043 
. 1170 
. 405 
. 821 
. 386 
. 243 
. 366 
905 
1220 
. 1245 
46, 63 
. 1269 
. 453 

917, 918 
. 367 
. 503 
36, 1248 
. 847 
. 1150 
. 458 
. 681 


1213, 


r. Hudson 1112, 1117, 1199, 

1212 

* Ingham . . . 288 


. 1 . 







PAGE 

298, 304 
. 232 
. 149 
. 262 
. 216 
. 948 
. 119 
: 877 
1227, 1232 
. 645 


Thompson v. Lacey . . 298, 30 

— v. Lopworth ' . .23: 

— v. Leach . . .14! 

— v. Leech . . .26! 

— v. Mftbcrly . . .211 

— v. Maccroni. . .941 

— v. Mashito . . .11! 

v. Miles . . ; 87! 

v. Ferciral 1202, 1227, 123: 

— v. Pettit . . .641 

— v. Small . . . 49.* 

— v. Taylor . . .701 

— v. Tomkins . . . 74( 

— v. Wesleyan News, kc. . 78! 

v. Whitmoro . . 691 

Thomson's Case . . . . 81 < 

Thomson v. Butler . . .1191 

— v. Roy. Exchange Ass. So. 641 

Thorn v. Bigland. . . . 7( 

— v. Mayor of London . . 391: 

— v. Tilbury .... 431 

Thornborow v. Whitacro 1110, ll'.K 
Thorne v. Deas .... 87$ 
Tliorneljrv. Hobson . . .711 

Thornotl v. Haines . . 807, 865 

Thornton v. Adams . . . 324 

— v. Charles . . .917 

— v. Kempster . • .917 

— v. MaynaTd . • . 772 

v. M'Kewnn . . . 672 

— v. Meux. . . .917 

v. Plaeo. . . 307, 402 

— r. itnmsden . . . 871 

— v. Shrrratt . . . 1155 

Thoroughgoing Case . 21,983,1177 

Thorpe v. Booth . 1192, 1256 

Thorpe v. Holdsworth . . GI2, 613 

— v. Pacey .... 1251 

— v. Thorpe. . 100, 191, 930 

Throlfnll v. Borwick . . . 304 

Tltrclfiills, In re . . . . 506 

Thresher v. K. L. Waterworks Co. 251. 

288 

Thunder v. Belcher . . . 599 


. 493 
. 705 
. 746 
kc. . 789 
. 692 
. 810 
. 1192 
ss. So. 641 
. 70 

. 398 

. 431 
1110, 1106 


. 378 
. 716 
867, 868 


. 324 
. 917 
. 917 
. 772 
. 672 
. 917 
307, 402 


. 871 
. 1155 
21, 983, 1177 
1192, 1256 
. CI2, 613 
. 1251 
100, 191, 930 
. 304 
. 506 


Thurnell v. Balbirnic . 
Thursby v. Plant . 

Tibbits v. George . 

Tichener, In rc . . 

Tidey v. Mollett . 170, 21 
Tidmarsli v. Grover 
Tidswell v. Ankerstfin . 
Ticrnay v. Etheringtun. 
Tigress (The) 

Tillett v. Charing Cross Brid 
Tilley v. Thomas . 

Timmins v. Oibbins 
— v. Rowiinson . 
Timmis v. Platt . 

Timsun i». Ramsbottora 
Tingrey v. Brown 
Tipper v. Bicknell 
Tippets v. Hcnmo 
Tipton Green Co. r. Tipton 
Co. .... 
Tirrcll v. Bennott. 

Tittcrton v . Cooper 
Tobacco Co. v. Loder . 
Tobiu r. Crawford 
— v. Harford . 


. 046 

. 1277 
. 1311 
. * . . 1272 

170, 210, 221,1191 
. 780, 1059 

ii . . . 740 

n . . . 690 

. 960 

ss Bridge Co. 1126 
. 892 


. 367 
267, 278 
. 1291 
. 614 
. 1301 
. 14 

. 1262 
Moot 

. 606 
. 1299 
. 1318 
. 14 

. 509 
676. 724 


Todd v. Kerrich . 

PAGE 
. 437 

— v. Reid 

. 1208 

— r. Ritchie . 

699 

— r. Robinson. 

. 47 

— r. Stokes 

. 145 

Toler v Slater 

. 862 

Toll r. Leo . 

. 104 

Tollit r. Sherstone 

. 1119 

Toll mitt v. Wells . 

. 1297 

TomIcins v. Ashby 

. 1099 

— t\ Law ranee 

. 218 

Tomkinson r. Staight 

. 926 

Tomlinson v. Bon tall 

. 115 

— v. Bay 

. 291 

Toms r. Wilson . 1188, 1191, 1192 

Tomson t>. Noel . 

. 1190 

Tonso r. Watte . 

Took n. Tuck 

. 706 

. 844 

Tooko i». M coring . 

. 1080 

Tookcr r. Smith . 

. 179 

Touvey r. Milne . 

. 1313 

Tophum r. Braddick . 

460, 1191, 1256 

— i>. Duke of Portland . 1139 

— t*. Morccraft . 

. 1049 

Toplis r. Crane . 
Topping, Ex parte 
Torranco v. Bolton 

. 479, 1032 

1260, 1263 

. 1182 

Torriano v. Young 

. 242, 276 

Toucho v. Met. Ry. Co. 

. 60 

Tonlinin r. Hedlcy 

944, 950, 989 

— v. Stecre 

. 602 

Toutoml v. Hubbard 

. 697 

Tout lull v. Douglas 

. 119 

Towers v. Barrett . 

. 1044 

Towlo r. TIih Nat. Guardian Ass.So. 742 

Towne v. Campbell 

. 219 

Townend r. Drake ford . 

. 917 

— o. Toker. 

. 12 

Townlcyv. Crump 

. 959 

v. Jones 

. 410 

Towns v. Mead 

. 1253 

Townsend r. Crowdy 

. 1040 

v. Hunt 

. 25 

— v. Windham . 

. 844 

Townsend’s Case . 

. 18 

Townson v. Tickell 

. 31 

— r. Wilson 

. 72 

Towsn r. Henderson 

. 506 

Tracy v. Veal 

. 44 

Trailcnie v. Gardner 

. 1042 

Traill v. Baring . 

. 687, 1175 

Travers v. Travers 

. 843 

Treadwin v. Great East. ] 

lly.. 537, 550 

Trccotliiuk v. Edwin 

. 776 

Tredwcu r. Bourne 

. 103, 795 

— v. Holman 

. 1141 

Tregcllca r. Sewell 

. 935, 950 

Treloar v. Biggc . 

. 224 

Trcmtere v. Morrison . 

. 1294 

Trenchard v. Hoskina . 

. 181 

Trent and Humber Ship Building 

Co., In re 

. 1106 

— v. Hunt 

312, 332, 693 
Ward . 534 

— Navigation Co. v. 

Tress v. Savage . 
Treswaller v. Kcyno 

. 179, 266 

. 1221 

Trevelyan v. Charter . 

. 461 

Trevivan v. Lawrenco . 

. 212 

Trew, Ex parte 

. •. 617 










Trimble v. Hill . 

Trimby v. Vigoier ; . 
Trinity House v. Clerk-. 
Tripp v. Armitage 
Tristan v. Barrington . 
Trollope v. Linton 
Troubadour (The). 

Troup, In re 
Trower v. Ncwcome 
Trueman v. Loder 
Trueman*# Estate, In re 
Tmlock v. Roby . 
Truscott v. Cliriatio 
Tuck v. hyson 
Tucker v. Humphcry . 

— v. Lain# . 

— v. WUson . 

Tuekcy v. Hawkins 
Tuff v. Wurman . . 

Tugwcll v. Hoyman 
Time r. Moxhay . 
Tullock v. Dunn . 

Tully v. Howling . 
Tuniaey v. -Mill. Rail. Co. 
TnilOO v. Edwards 
Tupper v. Foulkes 
Turley v. Bates . 
Turnbull v. Gordon 
Turner and Skelton, In re 
Turner v. Browne 

r. Cameron’s Coal, 


— r. Cameron 

— v. Davies . 

— v. Deano . 
v. Diaper . 

• r. Doc* 

— r. Evans . 

— r. Ford 

• •- r. (loulden 

r. Harvey. 
r. Jones . 
v. klaxon . 
r. Robinson 
v. Rookes . 

— c. Samson. 

— v. Stones . 

— v. Trust, Ac., Liv. 

— - e. Vaughan 

— v. Walker. 

Turney ■?. Dodwell 

Turpin r. Bilton . 

— v. Chamber* 
Turquund r. Kirby 

— t>. Marshall . 

Turton i\ Benson . 

Tuttan if. Darko . 
Twcddle v. Atkinson . 
Twigg o. Fifield . 
Twining v. Morriee 
Two Ellens (The). 
Twopenny v. Young . 
Twycross v. Droyfus 

— v. Grant 
Twynam v. Pickard 

— v. Porter 
Tyo v. Fynmoro . 

— v. Gwynne 
Tycra i?. Rosedale Iron Co. 


1150, 1172 


. 197 
. 484 
400, 1331 


« Vafpa 


. 1199 
. . 843 

. 00 
. 354 
. . 890 

79, 206 
. . 100 

. 005 

. 705 
. 1244 

. mu 
. 002 
. 033, 645 

. 1254 
. 499 
. 1029 
. . 1130 

. 12G0 
. 489 

. 411, 445 

. 720 
20, 21 
. 932 
. 459 

. 885 
. 1043 
&e. 235, 315, 
599, 000 
. . 248 

. f>G9 
. 477 
. 955 
*. 220 
. 1154 
. 352 
. 415 
. 914 

. 1208 
. 449 

. 437, 452 

. 143 

. 771 
. 705 
Dock 9G1, 96G 
. 1136 
7 

. 1263 
. . 463 

. 894, 122D 
. 821 
. 300, 833 

. 840 

. 31 1 

. 4,25,26 
. 871 
. 8G9, 903 

. 403, 640 

. 002, 1242 
. 71, 152 

. 814 

. 1278 
. 476 
38, 944, 978 
. 398, 955 

. 952 

128 


I’ACiR 

Tylyrr. Ifnrnco . . i 535 

Tynan / Bridges. . . . 1223 

Tyrie r. Fletcher . . '1 . ‘ 728 

Tyrrell v. Bank of London . '.1138 

Tyson v. Jack sou . If ; . . 3139 

— r. Thomas . 1160 


Uiibll r. Atherton 51, 52, 998, 1178 
Uhdo r. Walters . . . .205 

Undaunted (The) . 38G 

Underwood r. Burrows 205, 1028 

— r. Nicliolla. ’ . . 1207 

Unglcy r. Ungloy. . . .100 

Union Bank of Kingstnn-upou-Hull, 

Jnrc .808 

Union Bauk of Ixmdon v. Ingram 005, 

608 

-7 — v. Lcnnntoro 038 

Union Bank of Manchester r. Beech 061, 

064, 1223 

United Kingdom Life Assurance 


Co., In rr . . . 363 

— Service Co., 1U . 412,413 

Univ. Cainb. r. Baldwin . . 056 

Unwin v. Lcaiicr .... 1042 
— v. Wolseley . . 34, 73 

Upncr Cuuuda (Bank of) t». Brad¬ 
shaw. . . . . .481 

Uppcrton r. Nicholson . . . 892 

Upton 1 ?. Townend . . . 229 

IJrmston v, Newcomen . . .10 

Unjfthurt v. Barnard . . .710 

— r. Mucphcrson . 998, 1179 

Usher r. Noble .... 725 

Usparicha t\ Noble . . G90, 1150 

Uthwnltv. Elkins . . . 115 


V.\l\kqukz (The).... 501 
Yaliera r. Boylaud . . . 493 

Vallance c. lie war . . . 691 

Vallejo r. Wheeler . . . 098 

Vidliaiit r. Dodenusle . . . 1276 

Yidpy v. Chaplin, Ej jtarle . . 409 

— r. Gibson . . 915, 932,902 

-- r. Manley .... 1042 

— r. Oakeley. . . 953, 904 

— v. Sanders .... 1314 

Van r. Curpe .... 193 

— Casteel v. Booker . . . 960 

Vane (Ear!) v. Rigden . . 129, 1297 

-- r. Lowther .... 780 
Vaudenhurgh v. Spooner . .173 

Viiulmle, In re . . . .1315 

Viiuqncliu v. Bonard . 130, 1032, 1242 
Van Sandiui v. Browne . • 408 

Vnusittart r. Vnnsittart . 1125, 1137 
Van Toll r. S. West. Uy. Co. . 540 
v. S. East. By. Co. 420, 500, 561 
Van Wart r. Woolley 1190 

Varley v. Coppaid . . . 223 

Varney r. Hickman 1015, 1158, 1172 
Vaughan r. Hancock . . .101 

— r. Lcmcks . . .1150 

Vaughton r. Brine . . . 1089 

r. Ixmdon k N. West. 

By. . . 652, 589 

‘.'mix r. Salvador . 680, 092 

*’ r isscur r. Krupp . 152 








Vcitch v. Russell . 
Velasquez (Thu) . 
Venezuela Co. r. Kisch 
Venning v. Lcckie 
Vero v. Ashby 
Vernon v. Smith . 

Vertuc v. East Angl., kc. 

— r. Jewell . 

Vesey r. Man tell . 
Vezian <*. Grout . 

Vice v. Lady Anson 
Vickers r. Vickers 
Victors v. Davies . 
Vincent r. Godson 

— v. Going . 

Vine i% Mitchell . 
Virany r. Wuruo . 

Viitue r. Bird 
Visgcr ?». Prescott. 

Vivian r. Chainpion 

— v. Moat 
Vlierboom v. Chapman 
Vonliollen v. Knowles 
Vooght r. Winch. 

Vorley r. Bunvtt . 

Voso v. J*imc. & York. 
Voss, In rr . 

Vrcdo (The). 

Vyvyan r. Arthur 


291, 


J'AOK 

. 389 
. 501 
1174, 1176 
798, 1080 
. 785 
736, 1280 
. 1269 
. 960 

. 798 
. 085 
83, 104 
. 904 

.8 

. 1295 
. 871 
. 11411 
. 389 
. 585 
. 090 

1282, 1287 
. 257 
503, 500 
. 893 
. 1240 
. 064 


lty. Co. 442, 443 
. 852. 1307 


380 

1281 


Waddei.t* r. 1 Hockley 
• - r. Wolfe 
Waddilove r. Harnett 
Wnddington r. Bristow 
Wndo r. Simeon . 
Waile’s Case. 

Wad ling r. Olinliant 
Wadsworth r. Uiiy 

— i*. Marshall 

Wninman r. Jvyimiiin 
Wuinwright r. Hliuid 

— r. Manisdcn 
Wait r. Baker 
Waithman c. Wakefield 
Wake r. }larrup, 33, 


43, 63 


Wakefield r. Brown 

— v. Newhon 
Wakeinun r. Lindsey 

— v. Rutland 
Waibum r. Ingilhy 
Walcot v. Goulding 
Waldo r. Martiu . 
Walker v. Barnes. 

— v. Bartlett 

— v. Birch . 

— v. Brit. Guaraute 

— r. Butler . 
v. Chupmau 

— r. Constable 

— v . Code . 

— v. Gt. Western 

v. Harris 

— r. Hatton. 

— *. Hill . 

• - v. Hull . 

v. Jackson 
v. Jelfrevs 


(Ducln 


1007 


e A 


My. Co. 


103, 


952 
880 
6U0 
1085 
. 11 
. 1215 
. 1315 
. 1292 
. 408 

1203, 1204 
. 742 
. 230 
. 935 
137, 138 
00, 70, 73, 
201 


ss of) 


1013, 


ss. 


35 

1042 
332 
90S 
80 
1111 
1145 
1102 
1016 
425 
418 
1203 
1171 
896 
271 
93 
192 
293 
169 
1292 
623, 537, 584 
. 892 


I 


I 


I 


i 


! 


I 


I 


! 


I 


: i 


lid. tty. Co. 


I 


208, 


Walker v. Macdonald 
r. Mottram 

— r. Neville. 
r. Nussey 
r. Perkins 

— r. Mo1>erts 
r. Kostron 
r. Taylor . 

-- r. Ware tty. Co 
r. York k N. ^ 

Wall's Case . 

Wall r. Cockrell . 

— r. Hinds 
Wallacer. Breeds. 

— r. Kicldin 

- • r. Hurdm re 

• • r. .larniMii 

- r. K el sal I 

- - r. Tell fair 

r. Wood gate 
Waller r. S. East. My. 

f. Holmes. 

Wallis r. Harrison 
-- r. Littell . 

• - r. Loud. iV: S. 

— - /*. Scott 
Walls r. A tell choii 
W almesley r. Cooper 

r. Milne 

Walsh v. Kuxsell . 

-- r. Umsdalo 
Wnlsliaiii r. Stainton 
Walshc r. Proven 44, 
Wnlstub r. Spottiswoodc 
Walter’s Cam* 

Walter r. Cubley . 

— r. Duan of Norwich 

r. Haynes 

— r. James . 

— r. Smith . 

Walthew r. Minrqjnni . 

Walton, Er . 

— r. Hastings . 
r. Waterhouse. 

Walwyn v. St. Quintiu 
Wank ford r. Wank fold, 850, 
Wan null r. Aduev 
Wansbrough r. Mo ton . 

Want r. Blunt 

— r. .Stall ibrnss 
Waples r. Kanics . 

Warlmrtun r. Gt. West. My. Co. 


301 


TAttK 
. 754 
1154, 1155 
. 1224 


926 
1136 
1093 
28 
169 
621 
640 
18 
1208 
260 
957 
042 
1312 
998 
1237 
. 378 
427, 569 
411, 446 
. 477 
852, 1006 
. 206 
st. My. . 508 
1192 
264 


1210, 


1225 


247, 645 
. 1144 
. 218 
. 409 

432, 468 
829, 830 
. 818 
. 1059 
. 192 
. 70S 


1205 


030, 1223 
510, 517 
. 1318 
. 1059 
. 1279 
. 702 
1300, 1302 
. 440 


248 

744 

875 

704 


r. liny worth 
Ward’s Case. 

Ward and Garfitt’s Cnsi 
— Ej: ;w/r* 

-- r. Beck 

— r. Bvrtic 

— t\ Cfnrkc 

— r. Day 

— r. Evans 

— v. Eyre 

— r. Hobbs . 

— r. Lowndes 

— r. Lumley . 

— v. Shallctt . 

— r. Shew 

— r. S. East. Rv. Co. 


441, 


261, 


111,1 


446 
453 
. 1019 
. 1019 
1020, 1178 
. 639 

. 1151 
. 110 
1178, 1188 
. 1207 
. 1103 
971, 990 
54, 155,158 
. 290 

. 845 
. 312 
155. 1021 










”Wardell v. Mourillyan 
—■ v. Ualier . 

Wardens of St. Saviours 


Warwick k Wore. Ry. Co* 
Wnshbotiino v. Burrows 
Wat broke i\ ISHIVith 
Wateliom v. Langford 
Waterfall r. IVunistone 
Waterhouse r. Jamieson 
r. Keen 
Waters Ex portr . 

— r. Karl Thnnct 125 
r. Mansell 
r. Monarch Ins. Co 

67 

r. Ogden 
r. Tomkins 
v. Towers 

Watlicwll v. Howells 
Watkins v. Maule 
v. Nash . 

—- v. Vince. 

Walling v. Horwood 

— v, Oastlcr 
Watson r. Allcock 

Ry 


In re . 832 
133, 1085 
. 304 
. 732 
825, 847 
. 814 

. 1043 
. 1244 
1250, 1260 
. 1043 

, 731, 737 
. 1207 
. 1264 
. 953 
. 286 
1201, 1312 
. 22 
. 49 

55 
414 
659 


105:> 


Boatock 


653 

Ware, hi rc . 


23ft : 

— v. Grand Juuc. 


823 : 

Wurin r. Scott 


151 ! 

Waring, Ex parts 


783 

— v. Cox . 


965 

— i». Favcnek 


1210 

— v. Hoggnrt 


889 

— v. King . 


235 f 

Warlovv r. Han s m 

IS, 867, 868, 

, 669 

Warner r. .laeob . 

610 

— r. Tallerd 


911 

- - r. Willington 


172 

Warn ft. Miller . 


701 

Warren r. Richardson 


882 

Warrington r. Early 


779 

— r. Furbor 


1081 i 

Warrior (The) . 


458 

Warwick r. Brin e 

123, 

163 

— r. Noakcs 


1199 

— r. Scott. 


690 : 


PAOE 

563 

236 


V. 


I 


Watts r. Fill'd . 

~ •*. Salter . 

■— o. Porter . 

— v. Shuttleworth 
Watsons Arbitration 
Waugh r. Bussell. 

— r. Carver . 

— v. Cope , 

— hi rt % Ex. j>artt 

— r. Morris . 

Wave (The) . 

Wuverlev (Tile) . 

Wuy e. Hearn 

— r. Modigliani 
Wayde r. Lady Can* 
Waymell v. R»Vd . 
Wayne r. Hanlmm 
Weaver v. Floyd . 
Webb, hi re 

— r. Austin . 

— r. Bishop . 

— r. England 

— r. Fuirmauer 

— r. Fox 
- r. Herno liny Co 

— r. Hewitt . 

-• r. Hughes. 

• • r. Jiggs . 

— r. Martin . 

— r. Page 
• v. Plummer 

— r. Rorko. . 

— r. Russell . 

— v. Salmon . 

— c. Spicer . 
Wcblicr r. Fanner 

-- r. Lee 

— r. (it. West. Ry 

— • r. Maddocks 


PA9K 
. 163 

. 830 

. 1271 
. 659, 660 

. 122 
. 1238 
. . 82 
. 1203 
Dieken . 147 
. 1148 
. 642 

. 387 
. 203 

. 703 
. 520 
. 1362 
. 632, 645 
. 1167 
502, 740, 1272 
. 1279 
. . . 1171 

. 1123 
. 194 
. 4*26, 1315 
mtniBsioncrs 1269 
. 064, 1222 


Webster r. British Knipiie Asm. Co. 1104 

— r. Dillon 

— r. Seekanip 

— /*. Webster 

Weddall r. Caja*s 
Weddell r. Lynnm 
Wnlderbum r. Bell 
Wedlukc v. Hurley 


1191, 


1273, 


Co. 


894 

1285 

125(5 

528 

188 

602 

1278 

1225 

33 

817 

159 

564 

1059 


r. Clark . 

• 


682 

Weeks r. Goode . 

• 

r. 1 lonton 

• 


984 

— v. Miiillnrd 

■ 

r. Karl Chariunnit 

• 


831 

— v. Maillardet 

• 

v. Evans 

• 

36 

, 773 

- - r. Propeit 

• 

Ex parte . 

• 


960 

Weems r. Mathiesou 

* 

v. Hotherington 

• 


1217 

Wegener v. Smith 

• 

r. McLean 

• 


1272 

Weguclin r. Collier 

• « 

v. Main waring. 

• 


741 

Weir r. Aberdeen 

• 

r. Moore . 

• 


1041 

Welchman r. Sturgis 

• 

v. Miurel. 

0 


32 

Weldon r. Goubl . 

• 

v. Pears . 

9 


194 

Wei ford r. Berzely 

• 

r. Reid . 

• 


893 

Welland Ky. Co. v. Blake 

v. Russell . 757 

| 

777, 

1040 

Weller r. L. B. k S. C. 

v. Simcd . 

r 

0 

• 

189 

Wellesley r. Wellesley 


r. Spratley 165, 

1007, 

1008 

Wells t. Girling . 

• 

v. Swann. 


• 

42 

— v. Hopwood 

9 

v. Throlkeld . 


• 

147 

— v. Horton . 

9 

r. Waltham 


• 

610 

— r. Kingston-on-Hull 

v. Waud . 


* . 

308 

— v. JUnPKm . 

9 

r. Woodman 


• 

1266 

— t\ Masterman 

• 

Evans 


• 

871 

— v. Maxwell 

• 

r. Smith . 


12, 1198 

— • Williams 

m m w « 1 \ 

• 


440, 


1129 
. 5ft 
. 857 
. 263 
. 1043 
. 081 
. 28 
421, 42a 
. 1239 
. 20 
. 68 
444 
514 


442, 

513, 

50$, 

683, 


1122 , 


70 7 
130- 
424 
176 

m 

531 

1124 

1146 

72* 

171 

161 

858 

786 

892 

151 






I’ACE 
. 1146 
. 11 
. 8 12 
. 1298 
963, 964 
. 1291 


Wonham v. Fowls 
Wen nail r. Adney 
Wentworth r. Chevill . 

— v. Cook 

— v. Outhwaite 
Werner r. Humphreys 
West r. Blakcway 251, 288, 1195, 1221 

•— it. Kritche .... 596 

— r. Houghton . . .1100 

— i\ Tendon k N. West. Fy. . 570 

— r. Nibhs . . . 335, 336 

West India Telegraph Co r. Homo 

Ilia. Co. 692, 700 

West Aliil. Water Co. r. Suwcrkrop H»80 
West of Knglnnd Bank, hire 674, 805 
Wcstaway r. Frost . . . 408 

Worthy, ht re . . . .1316 

Western Bank of Scotland r. Addic 812 
Western v. M'Derniot . 1133, 1274 

Wcathead v. Sproson . . . 651 

Westlake i*. Adams . . C, 454 

Westmeath v. Salisbury . . 857 

— v. Westmeath . . 857 

Weston’s Cuso 80C, 1018, 1019 


Weston v. Barton 

— t\ Collins 

— r. Kmes . 
v. M'Dc.rmott 
r. Met. Asa. Dislriet 

— r. Savage 
r. Wright 


Westropp r. Solomon 465, 179, 999, 1183 


West wick r. Theodor 
Westwood v. Bell 

— v. Co WHO 

— r. Secret 
Wetftzinthus, In re 
Wctliorell, Ex jMitir 

— v. Jones 

— r. Julius 

— v. I Kingston 
Wet ton r. Hodd . 
Whaite v. L. k Y. Fy. 
WJiarton r. Lewis 

r. Mnekcnzic 
v. Naylor 
v. Walker 
r. Walton 
Whatman r. Gibson 
Wheatley i\ Low 

— r. Williams 
Wheeler v. Branscombc 

— r. Curyl 

— v. Collier 

— r. Montefiore 

— r. Stevenson 

Wlieelton v. Hardisty 
Wlieler r. Scliilizzi 
Whincnp v. Hughes 
Whippy v. Hilary 


885, 


655 
1121 
686 
1132 
247 
896 
56 


333, 


Co. 


456 
475 
343 
399 
965 
618 
1162 
1310 
35 
764 
537 
838 
125 
319 
1230 
1054, 1055, 1081 
. 1131 
. 369 

. 1093 
338, 599 
. 845 
. 131 
. 595 
229, 230 
741, 743 
. 938 
456, 1184, 1243 
. 1261 


51 , 


ipl>_ 

Whistlerv. Foster 756, 758, 777, 1094 
Wlutaker v. Bank of England 369, 763 


Whitbread, Ex parte 

— r. Boulnois 

— v. Jordan 
WhitehcT r. Hall 
Whitchurch v. Bcvis 
White’s Case 
White, Ex parte . 


619 
. 617 
. 612, 883 
. 653, 660 
. 872 
801, 815, 818 
. 463 


PAOB 

White v. Bartlett ... 71 

— v. Beeton .... 1198 

— v. Bluett .... 12 

— c. British Empire, &c., Ins. 

Co. . . . 744, 746 

— r. Corbett . . . 1254 

-- - v. Cud don . . . 890 

— r. Cuylcr . . . 52, 135 

-- r. Garner .... 423 

— r. Garden 425, 628, 998, 1178, 

1178 

— r. Gt. West. Fy. Co. 559, 587, 589 


r. Humphrey 
r. .lames . 
r. Morris . 
c. North . 
v. Nutts . 
r. Parkin . 
r. lWtor . 
r. F. Kx. Ass. Co. 
r. Spettigue 


416, 


379, 


1311, 


— r. Wilks 
Whiteacrc i>. Symonds 
WlntecnwM Wire Co. t>. Savillc . 
Whitehead r. Anderson 961, 962, 

— v. Barron . 

— r. Bennett . 

— r. Ureethain 
r. Howard . 

— c. Ixml 
r. Price 

— i\ Taylor 

— r. Tuckett . 

Wliitehousc’s Cose 
WhiUdiouse A: Co., In re 

— r. Frost 
Whiteman v. Townme 
Whitfield r. Brand 
Whiting r. Burke 
Whitley v. Lowe 

— r. Fobcrts 
Whitmore v. Gilmour . 

— v. Humphries 
Whittaker v. Howe 
Whittemorc t*. Wbittemorc 
Whittingham v. Hill . 

Whittle r. Fmnkland 
Whitton v. Peacock 
WJiitwell r. Arthur 

-— v . Harrison . 

Whitworth v. Crockett 

— v. Gaugain . 

— v. Maden . 

Whore wood v. Who re wood 
Whvwull v. Champion 
Wick v. Hodgson 
Wickens v. Evans 
Wickham v. Wickham 
Wider r. Schilizzi 
Wiffin v. Foberts 
Wiggt>. Shuttle worth . 

Wiggctt r. Fox . 

Wigglesworth v. Dalliaou 
Wightman v. Town roe 


661 
624 
. 626 
. 1087 
. 873 
. 206 
. 177 
. 477 
360, 421 
. 928 


10 


Wights Mortgage Trust, In re 607, 291 


Wigmore't. Jay 
Wigsell r. Home for Indigent 
dren 


434, 

1273, 


203, 


276 
517 
964 
83 
250 
411 
1257 
1254 
733 
337 
47 
814 
812 
958 
131 
470 
609 
1266 
313 
1315 
289 
1128 
884 
122 
1028 
1279 
802 
703 
1080 
616 
242 
858 
122 
1085 
1155 
463 
938 
758 
1170 
446 
284 
82 


445 


441, 
Cliil- 
. 1100 


v. School of Indigent Blind 1107 






Wilby v. Elgee . 
Wild x. Harris 
Wilde X. Clarkson 

— v. Waters . 
Wildes v. Dud low 
Wiles r. Woodward 
Wiley v. Crawford 
Wilkie v. Geddes 
Wilkes x. Saunion 
Wilkins v. Brorahead 

— r. Jailis . 

— v. Wood 
Wilkinson’s Cose 
Wilkinson v. Byers 

— v. Calvert 


VIOR 

. 12G1 
837, 1189, 1190 
. 1112 


r. Candlish 
v. Clements 
v. Colloy 
v. Covcnlale 
v. Evans 
r. Frasier 
r. Grant 
r. Hall 
v. Hvdo 


245 

100 

200 

045 

082 

606 

680 

768 

285 

814 

12 

269 


6 , 


200 , 


1148, 


— c. Oliveira 

> — r. Kogeni 

— v. Verity 
Wilks r. Davis 
Willnns v. Ayer . 

Willes o. Glover . 

Willot r. Chambers 
Williams, Ex parte 

— In rc 

— v. Afric. St. Ship Co. 

— r. Allsup 

— v. Bullmorc 

— r. Payley 1141, 1142, 

— v. Bosuinpict . 594, 

— r. Bryant 

— r. Burgess . . 926 

— a Burrell 187, 222, 2j1, 


« 8 , 

552, 


r. Byrne . . 43} 

v. Canvardine 
v. Chester «fc Holyhead 
My. Co. . 
v. Olougli 
v. Cranston . 
c. Davies 
x. Deacon 
v. East Ind. Co. 
v. Evans 
t\ Earle 291 
o. Everett 
v: Fitzmaurieo 
v. Gerry 
r. Giblvs 
v. Gleuton . 


210 , 


i». Harrison 
v. Hathaway 
v. Hayward 
v. Ifcnlcs 
v. Hinlley 
v. Holmes 
v. James 


73. 


r.vuK 

Williams r J mes 199, 305, 338, 350, 

1032 

— r Joidain . . .172 

— v. Lake 24, 25, 172, 173, 175, 

650 

— r. Leper . . .169 


348, 


r. Lloyd 

v. Loud. Ass. Co. 
c. Mercer 
r. Millington 
r. Monro 

r. Mci»tvn 

r. North China lnauranct 

Co. . 676, 689, 724 
r. Owen 


A - 

1121 

■ • * 

- i». Paul 


ozo 

1164 

277 

v. Pigott 


109 

378 

r. Protheroe 


1140 

174 

— v. lUwlinsou 


1214 

794 

— v. lleynolds . 

053| 

1106 

1037 

- * r. Roberts 

• 

323 

, 504 

— r. St.George’hllarbourCo. 

101 

721 

I - r. Sawyer . 

• 

1076 

1183 

r. Shoe 

• 

7lo 

1044 

— r. Stern 

• 

207 

6 

r. Stiveil 

• 

310 

246 

k. Thorp 

• 

746 

1255 

r. Walker . 

• 

135 

0U4 

Waring . 

• 

776 

, 782 

r. Wentworth 

• 

150 

688 

— r. Wheeler . 

• 

195 

365 

r. Williams . 

. 170, 840 

1247 

Williamson t\ Allison . 

• • 

993 

1206 

- • «. Clements 


8 

409 

r. Dawes . 


139 

403 

— r. limes . 


706 

1170 

— r. Johnson 


787 

1181 

— r. Taylor . 


434 

1276 

— r. Watts . 


122 

34 

Will ins r. Smith . 


1259 

900 

Willis r. Barrett 


762 

1027 

* i*. Blan k 


1124 

1275 

- v. Cooke . 


707 

, 450 

— r. De Castro 


1223 

24 

— r. Dyson . 

♦ 


79 


— r. Freeman 


1312 

03 

— r. Palmer . 


6lo 

445 

— r. iVekliam 


4 

580 

- r. Poole 


741 

370 

Willison r. Patterson . 


151 

1208 

Willoughby, Ex pur/r 


479 

420 

— r. Black 1 louse 


339 

1207 

— r. llorridgc 


576 

1281 

— v. Marshall 


827 

1229 

— r. Svrintuii 


1111 

393 

— r. Willoughby 


613 

1050 

Wills v. Kingston-upoii-llul 


90 

409 

— r. Murray . 


1295 

893 

- r. Sutherland 


102 

546 

Willson r. Abbott 


296 

1260 

v. London Ital. k 

Adr. 


122 

Steam Co. 


502 

185 

Willvams r. Bui more . 

a 

1135 

1285 

Wilniot r. Pike . 


Cl 2 

1299 

v. Itoso 


286 

1045 

— r. Smith . 

1200*, 

1217 

319 

— v. Wilkinson . 

• • 

1066 

772 

V'dmshurst *. Bowker 939, 951 

, 956 


499 

515 

1308 

62 

143 

1236 


001, 015 












TAOK 


PACK 

Wilson, Es jwrfr 

. 603 

Winstone’s Case . 

748 

— v. Amlerton . 

. . 362 

Winter r. Anston (Lord) 

913 

— v. Hank of Victoria . . 517 

— ft Foweracres . 

28 

- - ft Hailey 

. . 83 

r. Trimmer 

1118 

-T- r. Hresl&ucr . 

. 1246 

r. White 

799 

— v. Brett . 

. 3ji», 381 

Winterhotkam r. Wright 442,1100, 1119 

— r. Church 

. . 162 

Winterbottom ft Ingham 

. 236 

— v. Cloer . 

. K06 

Wintcnrtokf, Ac. . 

. 37 

— v. Coupland . 

. . 1227 

! Wintle ft Crowther 

. . 785 

— r. Craven 

. 102 

Wise r. Chariton . 

. . 773 

— r. Cutting 

. . 800 

— e. Metcalfe . 

. . 242 

-- r. Dickson 

. 501 

- - v. Wilson . 

. 418, 455 

— ft Finch llal tun 

. 294 

Wiseman r. Easton 

80, 81 

— r. Foul . 

. . 144 

Wirhcnngton r. Banka 

. . 603 

• - v. Forster 

. . 717 

Withers ft Hircharn 

. . 35 

- r. Fuller. 

. 54, 913 

— v. North Kent Bv. 

. 577 

— v. Furness By. Co. 

. . 1123 

— r. HcynoltU . 939, 955, 1*219 

— ft Hurt 43, 46, 1275, 1281 

Withy r. Cottle . 

. 1023 

— v. Hartleiool lUrbonr Ur. 112*2 

Witt, hi re . . . 

. • .475 

- r. Hicks . 

. 519 

Wolf r. Horne 

02, 67, 870 

• i\ Dodson 

. . 1299 

— r. Hummers. 

. 569 

- r. Hoarse 

. . 123 

i Wolff ft Ilorucastle 

. 679 

-- r. Keating 

. 19 

— c. Konpel . 

. . 168 

- r. Kymcr 

. 507 

Wullam ft Hearn. 

. . 201 

- r. .lohiislotie . 

. . 803 

Wollaston r. Uakcwcll. 

. . 1293 

— ft liinc. A York. Hail. Co. 

Wolaeley ft Cox . 

. . 1055 


583. 585 

Wolverhampton By. Co. r. 

Loud. 

— ft lanvia . 

. . 83 

A North-Went. By. 

1130 

— r. Loud., Italian k Adriatic 

Wolvcridge r. Steward. 

. 188 

Steam Nav. Cu. 

. . 602 

Wolmersley r. Dally . 

. 30 

— ft Lord Bnry . 

. . 805 

WoiiIimt r. Slinirp 

. 830 

— r. Merry . 

. 445, 447 

1 Wood, Etmrtr . 

. . 821 

- - r. lliluer . 

. . 1035 

ft Argyll (Duke ul) 

. . 828 

v. Mmdictt 

. . 857 

! - r. )i»rfcrr. . 

. . 1147 

— r. Nelson. 

•. . 0*75 

— ft Beard . 

. 210 

• • r. I’owis . 

. m 

• • r. IWII . . 

401 930 

r. Knnkiu 

. «MI 

— ft Benson. 

32 

— r. Hay . 

1039, 1171 

— r. Chivor . 

281 

ft Redhead 

. . 224 

- r. Clarice . . 

. 316, 318 

— r. Smith . 

. 720, 1051 

— r. CopjHM* Miners’t'i 

i). . 187 

— v. Stmgnell 

. . 1171 

— ft Dunn . 

1208, 1209 

r. Tucker. 

. . 411 

— r. Dwnrris 

. 743 

— f. Tummou 

. . 60 

— c. Fenwick 

. 121 

— r. Vy*tr . 

. 1203 

- r. Griffith. . 

. 888 

— r. Wflllain 

1318, 1319 

— r. Hcwett. 

. 218 

— r. West Hartlepool Hv. 

— r. Hewitt . 

. 248 

Co. . 

96, 1»1, 871 

— r. Manley . 

942, 948 

— r. Whitehead . 

76, 796, 968 i 

— r. Mytton . 

774 

— ft Wilson 

. 639, 1J21 

— r. Nunn . 

. 324 

— r. Zulucta 

. 65, 1079 i 

— r. Prieetner 

. 668 

Wilston r. Pilkncy 

. 1285 

— r. Roberts. 

. 14 

Wilton ft Dunn . 

. 599 ; 

— r. South . 

. 1125 

— t?. Royal Atlantic Mail St. 

— t». Smith . 

. 994 

Packet Co. . 

. 527, 541 1 

— ft Tasscll . 

. 941, 949 

Wiltshire Iron Co., In rt 

99, 100, 934 1 

— ft Tate . 

. . 89 

— r. t;t. 

West. 

— r. Wood . . 

. 473, 802 

liy. Co. 

. 100 

Wood's Case. . . 

. 811 

Wiltshear ft Cottrel 

. . 248 

Woods, In re 

. . 1318 

Winch ft Bilk, Ac. 

. . 823 

Woodcock ft Houldsworth 

. . 768 

— v. Keelev 

. 1268 

— r. Nutli 

. *284 

— ft Winchester . 

. . 891 

Woodgerr. Gt. Went. By. Co. 586. 1107 

Wiudlmm’s Case . 

. . 35 

Woodhonw! v. Shepley . 

. . 835 

Winder (Dean, Ac., of) 

. . 1*280 

Woodland ft Fear. 

. . 873 

Wingittc e. Foster 

. . 7.15 

Woodley r. Coventry . 

. 432, 959 

Wing u. Harm . 

. 745, 1193 

Woodman v. Chapman . 

1307, 309 

-- r. Tottenham, Ac., By. Co. . 0*21 1 

Woodroffe r. Fnmliam . 

. . 456 

Wink Held c. Packingtnn 

. . 569 

Woods v. Dean . 

. . 770 

Winn ft Bull 

. .. 15 

— r. Russell. 

. 930 

Winston v. Linn . 

. . 455 

— r. Thicdinann . 

‘ ' . 372 

Wimpear r. Acc. Insur. Co. 

. . 749 

Wo xl ward t*. Gyles 

. 255 









791 
612 
94 
498 
111 
735 
813 
! 1266 
. *154 
612, 021 
. 113 


103, 

684, 

810, 


PAGE 

Woodward v. Lond. & X. -Weak Ry, 537 

— v. Tx>rd DVArcy . .1303 

Wo<ikey v. Pole . . . .753 

Woolfe v. Home .... 1190 
Woollam v. Hearn . . . 203 

AVooIlaaton’s Case. • . . . 818 

AVoolcy v. Coleman . . . 608 

Wore. Co. Bank v. Dorch. & Milt. 

Bank . . 

Wormald v. Maitland . 

Wormeraly v. Merritt . 

AVorms v. Storey . 

AVormwcll v. liailstoco 
Woreley v. Wood . 

Worth, Ex jxirtc . 

AVorlhington t\ Grimsditcli 

— v. Ilulton. 

— v. Morgan 

— r. Sudlow 
v. Warrington 912, 1054, 

1055 

Wotton v. Cooke . 

Wraggee Cn.sc, hi re 
Wmy v. Milestone 
Wren v. Bradley . 

• v. En.it Co. Uy. Co. 

— v. Kirton . 

Wright (The Stephen) 

— v. Buvroughes 

— v. Colls . 

-- t>. Crookes 

i\ Danimh 

— o . Davies. 
v. Elwood 

— r, Fairfield 

— r. Cilion . 

— t\ Howard 

— v. Inshaw 

— v. Laiug . 

— r. liconard 

— v. Manvood 

— r. Midland Ry. 

— v. Newton 

— t*. Polo . 

— v. Proud . 

— r. Russell * 

— r. Sandars 

— v. Shiffner 

— v. Simpson 

— e. Snell . 

— v. Stavert 

— r. Vemey (Lord) 

Wright’s Case 
Wrightup v. Chamberlain 
Wrigley v. Sykes . 

Wrysgan Slate, &c., Co 
AVulnv. Jay 
Wyatt v. Hertford 
Wyburd v. Stanton 
AVyer v. Dock, k c., Bank 
AVyke v. Rogers . 

AVyld v. Honkins, 

— v. Pick ford 


780, 


Co. 


. 32S6 
. 1272 
. 799 
. 857 
. 559 
. 371 
. 453 
. 1278 
. 1044 
51, 985 
. 178 
. 1150 
. 849 
. 1310 
. 455 
887 
1058 
1212 
. 136 
515, 690 
521, 581 
. 1044 
. 732 
. 1180 
. 655 
. 665 
. 684 
. 662 
. 568 

. 161 
. 1142 
. 1U21 
. 1003 
. 1296 
. 817 
. 671 
. 1209 
. 1146 
. 791 
. 663 
. . 109 

541, 542, 550 I 


h 


re 


Wylde r. Radford 

. PAGE 
. 376 

AVynch r. Grant . 

. 1297 

AV’yndliain r. AVay 

. . 280 

Wynne r. Price . 

1010, 1013 

— r. ltaikes . 

. 760 

AVynuc r. Sty an . 

. 604 

Wynn’s Case 

. 17 

AVythwi r. liahouchen* . 

. 666 

AVyvill r. Bishop of Exeter . .873 

Xrxos t. Fox 

. 693 

— v. Wickham 

. 21, 464 

Yard r. Ellaid . 

. 1299 

Yutes r. Aston 

. 595, 1234 

— r. Boen 

. 149 

— r. Dalton . 

. 785 

— r. Duii8ter . 

. 254, 292 

— r. Finn 

. 804 

— r. Frickletou 

. 1206 

•— r. Guidincr. 

. 192 

— v. Hoppe . 

. 460 

— v. Mudeley . 

. 1306 

— r. Nash 

. 752, 774 

— r. AVhytc . 

728, 734, 737 

Ycatinan, Ej- jmrlt 

. 1140 

Y'ellaiul, AV jxtrfe 

Y<*1 lowly r. Gower 

. 451, 818 

. 242, 3278 

Yix)man r. Ellison 

. 319 

Yeonmiis e. Williams . 

. 1221 


Ry. 


York k N. Midland 
Hudson . 

— Building Co. r. Mackenzie 
r. GrindxtoiiK 
A'orke r. Greiiaugh 
A'ork*. Bunking Co. r. Bcatson . 
A'orkshirc Ry. AVnggon Co. r. 

Mocluro . . . 825, 

A r oung, Ex prtrie . 

Young c. Austen . 

— r. Cole 

— r. Glover . 

— v. Grote . 

— v. lliggon. 

— r. Lambert 

— r. Leamington (Corp. 

— t. Matthews 

— r. Moeller . 

— r. Murphy 

— v. .Smith • 

— r. Spencer 

— - r. Timinings 
- . v. Turing . 

A"sabcl La . 


Co. r. 

825, 829 
1179 


of) 


507, 

187, 


303 

422 

.786 

1147 

672 

181 

1183 

752 

372 

194 

428 

90 

932 

513 

838 

843 

243 

10 

715 

641 


Z.u:ci:y r. Ftimoll . • • 931 

Zoucli r. Parsons . . . .123 

- r. AVillingale . 275, 307, 311 
Ziiilchenlmrt r. Alexander . . 461 

Ziiiix v. S. Rust Ry. Co. 556, 560, 56 l 
Zwilehenbart v. Henderson . . 507 












INDEX OF STATUTES 


i'VCK 

52 Hen. 3, at. 4 . . . 315 

32 Hen. 8, c. 9, am. 2, 4 . 913, 1139 

c. 10, m. 13. . 150 

c. 28, h. 3 . . 859 

e. 34 . . 1277, 1278 

c. 37, 8. 3 . . . 8C0 

5 & 6 Ed. 0, c. 10, km. 2, 3 . .1148 

1 & 2 Pit. k 11., i*. 12, x. 1 . . 329 

5 Kite, c. 4, KM. 25, JO, 41 . . 454 

13 Kite, c. 20 . • • • 11 * r, 0 

0. 80 . . . • H09 

31 Kite, c. 6, m. 5 . . .1149 

43 Kite, c. 2, 8. 7 . . .128 

21 Jar:. 1, e. 3, 8. 6 . . .1155 

c. 10 (Statute of I.imi¬ 
tations), s. 3 . 1252 

1253 


29 far. 2, e. (Statute of Frauds) 


s. 1 . 

a. 2 . 
s. 3 

». 4. 159, 165 
170, 172, 049 
8. 12 
8. 17 
s. 18 
8. 25 
e. 7, s. 1 . 

8. 3 . 

2 \V. & M. c. 5, as. 1, 

8. 3 
s. 4 


8 & 9 Win. 3, c. 11 • 

• s. 8 

10 Wm. 3, c. 23 . 

1 Anno, st. 2, c. 22, s. 4 

3 & 4 Anne, e. 9 

8. 7 . 

4 & 5 Anne, 16, as. 9, 10 


179 
. 179 
179 
10G, 169, 


8. 20 

a. 27 

6 Anno, c. 16 , s. 4 
Anne, e. 12 

ss. 1, 2 
s. 3 . 

8 Anne, c. 14, *>s. 0, 7 
c. 6, h. 50 
c. 14 

12 Amu*. .it. 12. H. 2 


1289 
. 164 
. 625 
. 801 
. 1163 
. 1163 
330, 332 
316, 317, 323 
328, 329 
. 326 
1112, 1116 
. 1111 
. 1158 
. 453 

. 772 

1201, 1203 
230, 237, 
597 
. 1269 
237, 804 
. 1185 
. 152 
. 152 
. 320 
. 310 
. 1158 
. 1158 
. 1149 


2 Geo. 2, e. 22, s. 13 
4 Geo. 2, e. 26 

c. 28, s. 1 
8. 5 

7 Geo. 2, o. 8 

c. 20 . 

8 Geo. 2, v. 24, s. 4 

9 Geo. 2, e. 36 

10 Geo. 2, c. 8 

11 Geo. 2, e. 19, rk. 1, 

8. 7 
8 . 8 
RS. 8, l 
8 . 10 
8. 14 
8. 16 
8. IS 
8. 19 


8 . 21 

12 Geo. 2, e. 28 
19 Geo. 2, (*• 37 

8. 1 

22 Geo. 2, c. 27 . 

24 Geo. 2, c. 40, s. 12 
26 Geo. 2, e. 33 . 

30 Geo. 2, e. 12 . 

14 Geo. 3, e. 48 . 

e. 78, s. 83 
28 Geo. 3, c. 56 . 

32 Geo. 3, e. 57 . 

42 Geo. 3, c. 119 . 

47 Geo. 3, c. 25 . 

48 Geo. 3, c. 88, s. 2 

49 Geo. 3, c. 126, s. 7 
51 Geo. 3, <*„ 64, 8. 

54 Geo. 3, c. 90, s. 2 

c. 123 . 

55 Geo. 3, e. 194, s. 21 

50 Geo. 3, c. 50, 8. 11 

57 Geo. 3, c. 52 . 

e. 60, 8. 2 

c. 93 . 

c. 115 . 

c. 122 . 

59 Geo. 3, c. 12, s. 7 

8. 17 

1 fc 2 Geo. 4, c. 78 
3 Geo. 4, c. 39 . 

c. 120 . 

8. 57 


I* AUK 
. 1319 
. 20 
. 277 
. «23 
. 1156 
. 608 
. 1319 
. 1109 
. 1156 
. 323, 335 

. 323 
315, 331, 332 
. 317 
. 328, 329 

. 234 
. 281 
. 278 
. 325, 334, 
342 
. 338 
. 1158 
. 678 
... 677 
. . 453 

. 1161 
. 848 
. 453 

. 730, 739 

. 738 
. 079 

. 456 
. 1158 
. 1149 
.776 
. 114.8 
. 1269 
. 454 
. 976 

. 1105 
. 286 
. 281 
. 1165 
. 333 
. 453 
. 453 
. 110 
. 116 
. 704, 776 

. 624, 025 

. 179, 221 

. 179 







l'AUK 

4 Geo. 4, c. 76, s. 22 . . 849, 851 

b. 26 . . . 843 

e. 88, s. 3 . . 143 

7 Geo. 4, c. 6 . . . .776 

e. 46, 88. 9, 12, 13 . 106 

7 & 8 Geo. 4, c. 15 . . . 766 

9 Geo. 4, e. 14, a. 1 1259, 1261, 1262 

s. 3 . . . 1265 

8. 7 . . 164, 925 

a. 8 . 1089, 1262 

a. 15 . . . 121 

e. 94 . . . 1150 

10 Geo. 4, c. 24 . . . . 853 

11 Geo. 4 k 1 Win. 4, c. 36, a. 15 . 906 

c. 47, m. 3, 

4, 6 1292, 1293 
C\ 65,88. Id, 

17 . 123,135 

c. 68, s. 1 537 

a. 2 . 537 
ss. 2,3 538 
h. 4 . 539 
h. 5 . 539 
s. 6 . 630 


1 k 2 Wm. 4, «*. 32, ss. 17 

H. 7 . 539 
a. 8 . 539, 
580 

,25, 27 1160 

o. 37, aa. 1, 

2, 4, 8, 

19 

. 1167 

8. 23 

. 1167 

3 A 4 Wm. 4, c. 27 . 

. 879, 1248 

ss. 3, 

5 . . 1248 

a. 18 

. 1248 

s. 40 

. 1266 

*. 42 

1249, 1250 

c. 42, 8. 3 

1250, 1251, 

s. 4 

1252 
. . 1253 

s. 5 

. 1268 

8. 16 

. 1111 

88. 28, 

29 1103, 

ss. 37, 

1104 
38 . 313 

8. 47 

. 906 

v. 74, a. 79 

. 862 

c. 98, s. 6 

. 1215 

o. 104 . 

. 1292 

4 & 5 Wm. 4, e. 22 

. 234 

c. 76 

. nc 

ss. 56, 

59 .128 

5 & 6 Wm. 4, c. 37 . 

. 1163 

o. 41 

. 1158 

r. 54 . 

. 849 

c. 63, 8. 9 

. 1160 

6 k 7 Wm. 4, c. 32 . 

. 119, 1069 

c. 58, s. 2 
c. 85, s. 26 

. 766 

. 849 

s. 42 

. 849 

1 Viet., c. 22 

. 849 

e. 26, s. 6 

. 1289 

c. 28 

. 1251 

1 k 2 Viet. c. 74 . 

. 282 

c. no 

. 624, 1296 

8. 17 

. 1103 

2 & 3 Viet. c. 11 . 

. 1296 

c. 71, a. 37. 

. 453 

3 A 4 Viet. c. 72 . 

. 849 

c. 84 . 

. 281 


PAOE 

5 kO Viet. c*. 35, « 60, 103 231, 232 

c. 30, a. J . . .628 

c. 57 . . . .115 

a. 16 . 116 

6 & 7 Viet. c. 66 . . . . 625 

e. 73, k. 26. . .1166 

7 & 8 Viet. r. 32, sl 26 . .106 

c. 56, 8. 3 . . . 848 

c. 66, * 4 . . . 150 

c. 76, s. 6 . . . 1026 

s. 11 . . 29 

e. 85, a. 19 . . 825 

<\ 101, s. 61 . . 116 

8 Viet., c. 16, 

(Comimniea Clauses Act, 1845) 1008 
m. 16 . 1017 

h. 85 . . 825 

86 . . 825 

a. 91 . .101 

a. 97 . .lol 

8. 100 . . 826 

e. 20, *8. 68 . 523, 525 

8. 97 . . 568 

8. 46 . . 677 

8^.9 Viet.,i*. 18, s. 119 . . 230 

c. 106, a. 3 179, 220, 872 

8. 4 909, 1026, 1283 
x. 5 . . 29 

8. 6 . .913 

8. 9 . . 1278 

r. 109, h. 18 1156,1158,1172 
c. 124 . . . . 289 

126 . \ 111 

11 k 12 Viet., c. 43, ss. 17, 31 . 282 

c. 63 . . .161 

c. 91 . . .115 

12 k 13 Viet., r. 26 . . . 22 1 

v. 92 329 

c. 106, a. 202 . /II43 

13 Viol., c. 17 .... 221 

14 & 15 Viet.c. 13 . . .1161 

C. 25, a. 1 . 286, 309 

s. 3 . 249, 2*7 

8. 4 . . 289 

15 k 16 Vict.,r. 31 . . . 119 

r. 70, s. 18 . . 1253 

ss. 210, 212 . 281 
«\ 86, s. 48 . . 609 

16 It 17 Viet,c. 34, s. 40 . . 231 

c. 15 746 

v. 59, a. 19 . . 372 

<•. H»7, s. 172 . 683, 690 

e. 119, ss. 1, 5, 6 . H58 

17 & 13 VH., c. 31, s. 2 . 569, 571 

s. 3 . . 573 

8. 7, 527, 553, 505 
560, 5*2 
i*. 60 . 329 

0.96 . *. .1159 

o. 10-1 . . .638 

s. 9 . . 1079 

a. 60 . . 644 

as. 66—83 . C3D 
a. 99 . . 639 

ks. 181-201 453 

a. 182 . . 387 

a. 388 . . 501 

a. 458—470 . 385 
ft. 503 . 499, 502 

W ^ I* ■* • k’Af. 







* > 

I’AOR 


PAMK 

17 & 18 Viet., c. 104, s. 51(5 . . 500 

25 & 26 Viet., c. 89, a. 37 

. • . 1009 

C. 113, 8. 1 

. 1293 

s. 38 

. 809, 820 

c. 125, s. 7 

. 1128 

s. 42 

. 788 

s. 11 

. 1141 

s. 47 

*. 788 

8. 05 

. 1208 

ss. 74, 

75 809, 1028 

Hm 87 

. 782 

s. 78 

. 812 

K.H. 09 

—71 . 157 

s. 87 

.' . 320 

IS k 19 Viet., c. 1"». 88. 12, 13, 14 022 

as. 95, 

157 . 1209 

c. 43 . 

. 843, 840 

s. 99 

. 100 

e. 67 . 

. 778 

s. 131 

. 1010 

C. Ill, 8. 1 

. 513, 1269 

s. 133 

. 100 

8. 3 

. 493 

a. 153 

479, 1010, 

1!) k 20 Viet., fi. 97, a. 3 

. 049 


1010 

H. 4 

. 656 

*. 157 

. 1209 

s. 5 

. 071 

H. 161 

. 300 

s. 0 

. 700 

s. 102 

. 300 

H. 8 

. 67 

a. 103 

. 32<> 

s. 9 

. 1252 

a. 165 

. 800 

8. 10 

1253, 1258 

a. 182 

. 816 

s. 11 

1241, 1253 

r. 1U2, h. 90 

. 337 

8. 13 

. 1259 

20 * 27 Vicl., e. 41 

. 299, 300 

8. 11 

. 1205 

ss. 1, 2 

. 30*2 

c. 108,«. 50 

. 282 

m. 3, 4 

. 303 

c. 119,8. 17 

. 818, 849 

e. 50 . 

. 120 

20* 21 Vict.,c. 77, a. 79 

. 130 

e. 01, a. 1 

. 1100 

sa. 81 , 

83 . 1269 

c. 92 . 

. 50o 

c. 85, 8. 21 

. 140 

c. 105, a. 1 

. . 770 

as. 23, 

20 . 859 

c. 113 . 

. 1161 

8. 20 

. 145 

c. 118 . 

. 1008 

s. 45 

. 848 

27 Viet, «j. 19 

. 90 

21 * 22 Viet., c. 90, 8. 31 

. 389 

ss. 41, 

42, 48 99 

8. .i2 

. 1161 

27 * 28 Viet, c. 18, k. 15 

. 231 

c. 108. 88. 0,8,9.10 140 

c. 27 . 

. 1162 

a. 8 

. 115 

«*. 32 . 

. 106 

22 * 23 Viet., c. 35, a. 3 

. 258 

e. 43 . 

. 740 

s. 27 

. 1295 

«\ 66, h. 1 

. 078 

a. 29 

. 1290 

101, s. 20 

. 1167 

a. 30 

. 131 

e. 112 . 010, 625, 1296 

23 Viet, e. 28 . 

. 1156 

s. 1 

. 624 

23 * 24 Viet., c. 38 . 

. 024, J 290 

s. 73 

. 610 

a. 1 

. 021 

28 * 29 Viet., f. 80, a. 1 

. 77 

s. 4 

. 621 

s. 2 

77, 793 

H. 6 

. 261 

.s. 3 

. 77 

e. Ill, s. 19 

. 77G 

s. 4 

/ / 

o. 120, s. 1 

. 201 

s. 5 

. 77 

K. 12 

. 303 

a. 6 

. 7« 

r. 127, a. 28 

. 476, 477 

e. 94, a. 1 

. 537 

c. 114, s. 0 

. 848 

29 Viet., ••. 37 a. 18 

. 975 

24 Viet. c. 10 . 

. 453, 518 

30 Viet., c. 23, ss. 7, 8, 9 

679, 1095 

s. 9 

. 385 

ss. 10-12 

679, 1090 

2**25 Viet., c. 99, s. 17 

. 1215 

s. 16 

472, 1166 

23 k 26 Viet., e. 38 . 

. 1161 

c. 29 . 

. 1009 

c. 53 

. 610 

30 * 31 Viet., c. 48, ss. 4, 5, 

6, 7 S67, 

c. 01, s. 2 

. 1100 


868 

t\ 63, s. 3 

. 038 

69, ss. I, 2 

. 1293 

a. 18 

. 387, 453 

e. 106, a. 13 

. 116 

s. 54 

. 499 

e. 131 (Companies 

8. 59 

. 385 

Act, 1867) 95 

8. 07 

. 493, 502 

ss. 4, 5 

. 810 

88. 73—76 . 428 

8. 9 

. 819 

<*, 88, sa. 19, 

20 . 979 

8. 25 

. 815 

r. 89 (Companies Act 

s. 26 

. 1017 

1862), 94, 95, 805, 

a. 33 

. 1083 

808, 831, 

1016, 1017 

s. 37 

. 95 

8. 4 

. 792 

8. 38 

. 813 

H. 18 

. 95 

h. 55 

. 90 

a. 25 

. 1008 

c. 142, s. 4 

. 1161 

m. 30 

. 1018 

ss. 12, 13 . 283 

8. 31 

. 1009 

c. 144 . 

. 745, 1209 









Cl Viet c. 4, 
Cl & 32 Viet, 


32 k 33 Viet. 


33 Viet., c. 10. 

c. 14 
33 k 34 Viet., 


"'‘•"A ur 


olAlUllSS 


CXX1U 


s. 1 
s. 2 
e. 08 
c. 86 
e. 110 

e. 119, s. 14 
a. 16 

*. 17 
*. 22 
c. 121 . 

■ c. 14, s. 12 
8. 31 
c. 24 . 

c. 45 . 

<\ 46 1292, 1295, 1297 

8. 28 . • 1247 

e. 62, x. 15 . 1245, 1246 


A 

.. 28 
128, 903 
. 808 
. 1289 
. 590 
. . 565 
553, 560, 

571, 57« 

572, 576 
. 521 
. 1161 
. 1096 
. 307 
. 1164 
. 115 


» f J'A<*8 

33 k 84 Viet., c. . . .. 590 

«•. 93 (Hurried Wo- 
]»cd h Pro* 
petty Act 
1870) 

.s. 1 184, 335, 852 

x.2 .853,1307 

x- 3 . . 853 

-.4 . . 854 

k. 5 . . 854 

a. 6 . . 854 

J*. 3 . . 1307 

*. 9 . 853, 854 

h. 10 . 740, 855 

k. 11 134,135, 853 
*. 12 . . 1308 

►.U . . 128 


88. 24, 

25 . 624 

1370) 

. 1052 

KM. 26, 

27 . 625 

. 

. 1052 

e. 68, h. 2 

. . 836 

xs. 3—8 

. 1053 

«*. 70 . 

. 568, 996 

w. 9 -14 

. 1056 

•*, 71. m. 15 

. . 1312 

«. 15-17 

. 1056. 

8.17 

. . 1310 


1057 

n. 22 

1310,1318 

x. 16 . 

. 1095 

m. 23 

1817, 1319 

m. 18 -21 

. 1057 

sa. 23, 

24 237, 307 

>*. 23-25 

1058, 

8. 24 

. . 1318 


1084 

K 25 

. . 1313 

x. 36 • 

. 1079 

•S3. 31, 

49, 501244, 

xx. 39, 40 

. 1076 


1318 

x. 45-47 

. 1090 

8. 33 

. . 456 

x. 112 . 

. 119 

s. 34 

. . 1244 

x*. 48—51 

. 1091 

s. 54 

. . 1316 

xs. 52—54 

. 1092 

s. 81 

. . 1320 

8. 55 . 

. 1093 

s. 83 

. . 1318 

8. 56 . 

. 1095 

a. 84 

. . 307 

xs. 66-68 

. 1078 

.m. 92 

1143. 1214 

x. 69 . 

. J 083 

.s. 94 

147, 1211 

«. 70 — 72 

. 1063 

8. 95 

. 147 

w. 73-78 

. 1064. 

8. 105 

. 1314 


1065 

k. Ill 

1269, 1313 

x. 79 . 

. 1062 

8. 113 

. 1061 

xm. 81-83 

. 1075 

■M. 125 

672, 1245 

xx. 84-86 

. 1076 

8. 126 

1224, 1246, 

*. 87 . 

. 1081 


1247 

s. 88 . 

. 1082 

r. 73 . 

. 590 

ss. 89-91 

. 1082 

C. 94, 88. 12, 

13 . 1149 

s. 92 . 

. loss 

e. 117 . 

. 1161 

8.93 . 

. 1062 

, 8. 4 

. 1215 

s. 94 . 

. 1070 

K. 6 . 

.1160 ' 

x.96 . 

. 1072 


. 150 

xs. 97, 98 

. 1073 

s. 14 ! 

. 150 

ss. 99, 100 

. 1074 

c. 23 . 

151, 1304 

s. 105 . 1067, 3089 

s. 8 

. 151 

xx. 106— 11 o 

. 1068, 

as. 7, 9, 
s. 14 

12 . 152 
. 1304 

1069 

s. 117 . 1095, 1097 

v 17 

152 

«. 117-119 

. 1097 . 

u 94 

. 1304 

ss. 120-123 

. 1095 

ui 

a. 30 

. 152 

xs. 121-125 

. 1071 

1. 28 413, 

ug 7 8 

1138,114» 

•. 411 

8.126 . 
x. 127 . 

. 1072 
. 1083 

W• f| w 

K 11 

. 1138 

x.128 . 

. 1084 

!. 3D 234, 309, 311 

m. 3, 0, 7 • 1217 34 Viet., 

. . . 1185 1 

r. 99 . . 

f. 4, ws. 2, 3 . 

x. 5 . 

. 1082 
. 1069 
. 1070 

m a 

rial 747 c. J on 

21 22 747,748 s> rJ • .1189,1199 

' . 808 S4435W.C.31 . . .120 






PACK 

34 k 35 Viet. c. 43 

. 1150 

a. 36 

. 1297 

c. 74 . 

. 760, 766 

c. 78, a. 12 

. 560, 565 

c. 79 . 

. 234, 318 

c. 86 . 

. 1148 

c. 101, 8. 7 

. 1162 

c. 105 . 

. 1162 

35 k 36 Viet., c. 41, s. 2 

. 747 

as. 4, C 

. 748 

s. 7 

. 748, 1231 

a 50 

. 234, 318 

c. 76 

. 442 

c. 92, a. 13 

. . 330 

c. 93 

. . 635 

8. 6 

. 636 

a 13 

. 636 

s. 25 

. 636 

36 Viet., i*. 12, s. 2 . 

. 857, 1138 

36 k 37 Viet., c. 48 . 

. 573 

s. 11 

. 570 

a. 16 

. . 572 

e. 66 (J u«lic. 

Act, 

1873), a 

25 (7) 391 

a 24 

. 1272 

s. 25 

. 152, 391, 

598, 745, 891, 


938, 1227, 
1258, 1267, 


1209, 1271 

e. 85, as. 23, 

25, 26 519 

37 & 38 Viet., e. 12 . 

. 119 

a. 15 

. 119 

e. 48, as. 1, 2, 

5 . 1168 

e. 50 , k«. J—:j 

. 1308 

as. 4, 5 

. 1309 

c. 51, sa. 3, 4 

. 1162 

c. 57, a 1 220, 1218,1249 

38. 1, 2 

. 1248 

as. 4, 5 

. 1253 

a 7 

. 604 

a. 8 

1248, 1249 

a 9 

1248, 1251 

c. 62, a 1 

. 120 

a. 2 121, 126, 178, 


841, 843 

e. 68, a. 12 

. 1166 

c. 78 

. 865 

H. 1 

875, 879 

a *2 875, 876, 879, 


1275 

a 6 . 

. 135 

iS k 39 Viet., c. 9 

. 119 


c. 13 766, 1189, 1199 

e. 17, 88. 30—32, 39, 

43 . 509, 527, 1148, 

1161 

c. 55 . . 113 

88. 173, 181 . 113 
a. 210 . .154 

as. 233— 244 . 113 
c. 60 . . .117 

s. 28 . .117 

c. 63 . 1161 

l!a 65 . . .111 

c. 77 (Jnd. Act, 

1875) Or. 19, r. 

16 . 338 

c. 83 . 113 


PAGE 

38 k 39 Viet, c. 87 . . 865,874 

c. 87, k. 2 . . 874 

a. 11 . .881 

*». 4, 22—28, 

40, 41—48, 


87 . 

607, 874 

ss. 29—39 

. 874 

c. 89 

. Ill 

c. 90 

453, 457 

c. 92 

. 203 

a 41 . 

. 274 

as. 5—19,42— 

44, 63 

-58 284 

s. 51 . 

. 269 

a 62 

. 268 

a 53 . 

249, 287 

a 54 . 

. 269 

s*. 54—60 

. 250 

39 Viet., e. 6, a I 

. 1096 

a 2 

. 1095 

•\ 16, 8. 11 . 

. 1074 

39 k 40 Viet., e. 22 

. 120 

c. 31 . 

. Ill 

e. 32 . 

. 117 

c. 36 . 1144, 1162 

. m. 20 

. 1004 

c. 45, as. 11 (3) (12), 

17 . 

117, 118 

e. 55 . 

. Ill 

c. 80, as. 5, 13, 24 . 463, 


090 

e. 81 

. 373 

a 3 • 

. 873 

ms. 4—9 

. 374 

as. 10—12 

. 375 

40 k 41 Viet., c. ID . 

. Ill 

r. 39, as. 2—5 

629, 630 

e. 42 . 

. Ill 

c. 63 . 

. 110 

41 Viet., e. 13 . 

. 760 

c. 15 . 

. 1144 

s. 26 . 

. 1083 

e. 16, a. 93 . 

. 297 

<•. 18 . 

. Ill 

41 k 42 Viet, e. 16 

. 442 

e. 37 . 

. Ill 

C. 38 . 

. 304 

e. 49, ss. 25, 19— 

24 

1159, 


1160 

e. 74, ss. 32, 33, 

62, 

66 . 

527, 568 

ss. 27 — 45 

. 996 

42 Viet., c. 9 

. 117 

42 k 43 Viet., e. 21 . 

. 1162 

c. 25 . 

. Ill 

c. 30 . 

. 1161 

r. 47 . 

. 1162 

e. 76 . 

94, 816 

8. 6 

. 816 

c. 77 . 

. 1U 

43 & 44 Viet., «\ 1 

. Ill 

c. 16 . 

. 453 

c. 24, aa. 146—149 1161 

c. 42 

. 447 

88. 3, 4, 0 

. 447 

c. 43 . 

. 690 

c. 47, a 3 

. 1148 

c. 49. sa 19—25 

. 211 







44 Viet., 
44 & 45; 


p. 12, s. 47 
r ict. c. 41 


PAGE PACE 


1066 44 k 45 Viet. r. 41. < 28 . 38, 595 

865 s. 30 . 007, 1289 


s. 3. 

877, 

878, 879, 

a. 39 

. 14rt 

880, i 

183, ! 

101, 1276 

88. 41 

—43 122, 123 

8. 4 

• 

. 1286 


843 

s. 7 908, ! 

)10, 1027 

s. 44 

. . 624 

s. 8 


. 893 

s. 49 

. 910, 918, 

8. 10 


. 1277 


1027 

s. 11 


. 1276 

«. 58 

1279, 1281 

8. 12 


. 234 

as. 59 

-61 . 1282 

8. 13 


. 880 

8. 00 

. 38, 1282 

8. 14 


261, 731 

8. 61 

. 38, 1282 

8. 15 


. 608 

c. 44, ss. 8, 

9 . 411, 1138 

8. 17 


611, 614 

e. 48 

. Ill 

8. 18 


600, 603 

• c. 07 

. 1162 

88. 19 

—24 

604, 613 

45 k 40 Viet., r. 61 . 

. Appendix 

a. 23 


. 610 

c. 75 

. Appendix 

s. 24 


. 605 

v. 72, 8. 8 

1063, 1068 

s. 25 


608, 010 

8. 9 

1095, 1098 

88. 26 

—29 

. 595 





ADDENDA. 


1’nge 128. Of the oWiyntiun of jwrents to jnvvidr for their children. AM, see now 
M;iiTicd Women's J'roperty Act, 1882, sections 20, 21, in Appendix. 

„ 455. Note (j>), llujce v. Charlton is now over-ruled; sec Eaton v. Western, 

9 Q. JJ. 1). 686, 0. A. 

„ 511. Note ( l) t Kan v. Field lias been reversed on n]i)>Ciil; see Weekly Notes, 

December 2, 1882, p. 156. 

„ 707. Note (in), after 6 (J. 15. D. 648, adit, affirmed 7 Ap. Cos. 67“. 

,, 825. Note (*), Yorkshire lYarjon Co. v. Marion, reversed oil apjH-al, 21 

Cb. J). 300. 

,, 881. Note („t), add hrarer v. Jircxaltcood, 22 Cli. D. 105; L. K. January 

Number, 1883. 

,, 065. Note (/•), Ex parte Folk, affirmed on appeal, sec Kuop v. Falk , 7 Ap.' 

t’us. 573. 

,, 1117. Noto (c), aiW , see now an important decision in the Court of Appeal, 
IFallin v. Smith, 21 Ch. D. 243. 

,, 1147. Noto [a), Yorkshire lYagmi Co. v. Marlon, reversed on appeal, 21 
Ch. J). 300; held contract not illegal, and Iwth company and suit-ties 
liable. 

„ 1310. Noto (r), add sec also East* West India Dock Co. v. I/i/I, 22 Ch. IX 
14 ; L. K. January Number, 1883. 
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LAW OP CONTRACT, 

ETC. 

BOOK I. 

THE FORMATION AND INTERPRETATION OF CONTRACTS IN 

GENERAL. 

CHAPTER I. 

TUB FORMATION OF CONTRACTS.' 

SECTION I. 

KINDS OK CONTRACTS (DIVISION OF CONTRACTS). 

Definition of a Conhxict .—A contract is defined by Polliicr t»> 
be “an agreement by which two parties mutually promise and 
engage, or one of them only promises and engages to the other, to 
give some particular thing, or to do or abstain from doing some 
particular act.” Every contract includes a concurrence of intention 
between two parties, one of whom promises something to the other, 
who on his part accepts such promise ; but it docs not necessarily 
include a mutuality or reciprocity of contract and liability. There 
must be two parties to every contract, a promisor or party making 
the promise, and a promisee or party to whom the promise is 
made ; but there may be ouly one contracting party. When there 
is a mutual contract binding each party to the other, the contract 
is bilateral. When the contract binds one person to another 
without any engagement being made by the latter, it is unilateral. 
Contracts, also, are either principal or accessorial. The first are 
those which are entered iuto by the parties on their own account 
as principals; the second arc those which are entered into for 
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assuring the performance of another principal contract, such as 
guarantees or engagements of sureties. Contracts, whether 
bilateral or unilateral, principal or accessorial, are made and 
Authenticated either by parol, by deed, or by matter of record. 

Subsection L 

(1.) Parol or simple contract* are contracts which are either 
made by word of mouth, or are inferred from the silent language 
of men’s conduct and actions, or are put into writing and signed 
by the parties to them, but are not sealed and delivered. Such con¬ 
tracts cannot be enforced unless they arc founded upon some good 
or valuable consideration. Thus, in order to maintain on action for 
the breach of a promise or undertaking not under seal, the party 
making the promise must have acquired soino right or received 
some benefit, or the party accepting such promise must have 
suffered some loss, or sustained some injuiy or inconvenience, in 
consequence of the making and acceptance of the promise. This 
rule has been wisely established by the law for the purpose of 
protecting weak and thoughtless persons from tho consequences of 
rash, improvident, and inconsiderate engagements (a). 

The consideration—A bsevee of coneidaxUion.— When, at the 
desire of tho promisor, the promisee, or any other person, has done 
or abstained from doing, or does or abstains from doing, or promises 
to do or abstain from doing something, such act or abstinence or 
promise is called a consideration for the promise (/>). Gratuitous 
promises and undertakings, not clothed with the formalities pre¬ 
scribed by the civil law to render them legally binding, were termed 
by tho civilians nuda pacta or naked engagements, and did not. 
induce any legal rights; for it was thought better, we are told, to 
let such contracts rest upon the mere integrity and good faith of 
the parties who made them, than to subject them to the compulsory 
authority of the law (c). Bracton, who wrote in the time of 
Hen. 3, is the first of our lawyers who treats of naked promises 
and promises clothed with a consideration, aud advocates, in the 
language of the civilians, the well-known principle, “ cx undo ]>arto 
non oritur actio " (</). In “ Doctor and Student ” it is observed, 
“ A nude or naked promise is where a man promiseth another to 
give him certain money such a day, or to build a house, or to do 

(a) "Tantmn mcmineriinua diatingu- E. 450, 451. Story on Bailments, 120, 
fiidas ease promiaaiones serias, meditaUs 121. 

• t utilca ab inconsideratia, temerariis (6) Tliis i* the definition of “con- 
iit.iueinutilibiia, cum quisnon dispositive, sidcration ” given in the Indian Contract 
ut loquuutur, ncc serio, sed vcl narrative, Act of 1872. 

'«d per jocum, etaliudogens, aliquidpro- * (c) Vin. Com. de lustit. 65$, 650, ed. 
nuntiat, ut ex illis tantuin, non cx his, 1755. /Voted. 800, a. 
obligutio ct actio oriuntur.'—Vinnius. (il) Jlradou, lib. 3, con. 1, fol. 00, ed. 
p. 601. Zastioj-xl v. Kcnytm, 11 Ad. A 1560. 
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him such certain service, and nothing is assigned for the money, 
for the building, or for the service. These he called naked 
promises, because there is nothing assigned why they should be 
made; aDd I think no action lieth in those cases, though they bo 

not performed.Also, if 1 promise to another to keep 

him such certain goods safely to such a time, and after I refuse to 
take them, there lieth no action against me for it; for, if the 
promise be so naked that there is no manner of consideration why 
it should be made, then is a man not bound to perform it; for 
it ia to suppose that there was some error in the making of the 
promise ” (e). But if a man is entrusted with and receives money or 
goods on the faith of a promise to deal with them in a particular 
manner, an action can be maintained against him for any loss or 
injury that may be sustained by reason of a breach of the promise, 
although the duty or trust may have been undertaken gratuitously. 

A promise to give any particular tiling, such as a horse, or a 
colt, or a watch, to another, unaccompanied by an actual or con¬ 
structive transfor or change of possession, is a mere nvdnm 
pactum, and cannot be enforced by compulsion of law (j). A 
promise by one man to pay a debt already incurred by another is a 
nudum pactum; and so also is a promise by a creditor to accept 
less than the full amount of an admitted debt, or to give time for 
the paymont thereof (//); also a promise to pay money to a person 
not entitled to receive it (h); a promise by the heir to pay the 
bond of bis aucestor, when tho heir is not bound by the bond ; a 
promise by a widow to pay her husbands debts, or to pay a note 
^iven by her when under coverture (i). And, where a specific sum 
is fixed as the price of goods sold and delivered, or as an agreed 
remuneration for work and services, a subsequent promise, without 
any new consideration, to pay an additional sum for the same work 
or the same services is a nudum jxtetum (*). Where, however, a 
man makes a representation ou the faith of which another man 
alters his position, the man making the representation is bound to 
perform it, for in the eye of a Court of Equity it is a contract (0- 


M Pod. and Stud. PUL 2, chap. SI; 
Shop. Touch. 224, 225. Mtcc r. flat- 
ward, 5 T. K, 143, 148. 

(/) Donaldson r. Donald*}*. 

718; MUroy r. lord, 31 L *93. 

0 Co. 117a, lnb-itV^ v. 

lltiUip*, 1 C. M. ic K. M9. 

(h)Clay v. Willis 1 * p. 364. 

(t) Jinrbcr v. Fox, 2 Snood. 135, 13/, 

h. ; 1 Vrnt. 159; JJoftf J 
04; 6W/r« v. W.llowjh'ni, LatrU. 
142; Fabian v. Plant, 1 »ho\v. 1/3- 


lint, os a promissory not*; given n 
married woman as a security forudvance* 
made to her husband bind* I.**r sei*H« ,e 
estate, such a note is a consideration 
for auoUicr nolo given by tier after her 
huskiud’s death tor a hdanco thou due, 
although the former note w l»rml by 
tlic Ktnlutc of limitations. La Touche v. 
JA Touche, 3 it. fc c. 576 ; 34 L. J. 

Harris v. IVuUon, Peake, R. 102. 
JSro>rn v. Crump, 1 Marsh. 567 ; Nnot nan 
Y. Walters, 3 15. A P. 012. 

[1) Per Iiacon, V. C\, in Bashicvod v. 
Jcnoyu, 1-' ‘ h. D. 781 ; citing Ham • 
mcrMy v. ' Hid, 12C1. L F. 45, 61 n., 

n 2 
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A promise or agreement to make a duty of a limited nature 
more extensive, and to undertake a greater liability than is imposed 
1 by law upon the party making the promise, is a niulum pactum, 
unless there be some fresh consideration. The promise of an 
executor or administrator, for example, to pay the debt of his 
testator or intestate (m), docs, in no degree, alter or extend his 
liability. The executor docs not, by such a promise, render 
himself personally liable, but is only chargeable to the amount of 
his assets. 

Neither “love and affection,” nor “blood relationship”(n), nor 
" friendship,” constitute a sufficient cause or consideration for the 
fulfilment by coercion of law of an undertaking or promise not 
under seal (o). 

The performance of an act which the party is under a legal 
obligation to perform cannot constitute a good consideration for a 
promise. “If,” for example, "a debtor, being bound by law to 
give up the title-deeds of an estate to a purchaser, pursuant to a 
decree of sale, entors into an agreement with the purchaser to 
deliver them to him on payment of a sum of money, the debtor is 
not only without any right of action for enforcing such an agree¬ 
ment, but, if the money is paid, he is himself subject to an action 
for the recovery of it hack ”(/>). So, if a debt is released or dis¬ 
charged, the giving up of a deed or collateral security originally 
deposited with the creditor to secure the payment of the debt 
cannot form a good consideration for a promise ; for, by the release 
of the debt, the security is released, and the creditor is no longer 
justified iu retaining it (q). But the performance of an net a 
person has agreed with another to perform is a good consideration 
to support a promise by a third persou, if the latter derives a 
benefit from the performance (r). 

A promise to pay money to a sheriff in consideration of his 
executing a writ is also a nudum jxiclum; grid so, also, is a 
promise to pay money to a witness regularly subjKcnacd to give 
evidence at a trial, as a compensation for his loss of time ; because, 
in each of theso cases, the parties are bound by law to do the acts 
in question, without compensation or reward (s). It has been held, 
also, that a promise to pay money to the crew of a vessel, as an 

and other ca.sc>, and see post, n. 207; (p) Polhier, by F.vaus, n. 25. 

E'dflpfKl* jxiix, and post, p. 1133. ( 7 ) Ctnrpcrx. Green, 7 M. k W. till. 

(«<) PrarxttH v. Henry, 5 T. I?. 6 ; (/■) ScoUon v. Pegg, G H. A N. 21*5 ; 30 

linnu v. Hughe*, 7 T. K. 350, d. ; Hit- L. J. Exch. 225. 

•hinsou v. J/nrvm, ib. 348. (a) Bridge v. Cage, Cro. Jar. 103 ; 

(*) T.’ o'itJ,: V. Atkiruan, 1II. A S. 393. lEillis v. PeeLkam, 4 Moorr, 300; 

/"? Jhrfvrd v. Gardner, 2 Lcod. 30; Collint r. Oodrfrvy, 1 B. k Ad. 956 ; 

HvlIUlatj v. Atkivton, 5 B. k C. 601; 8 I> iron r. Adamt, Cro. Eliz. 538 ; Jurhmv 
I ). k K. 163 ; Gluf 7 . Maun, 1 Sid. 413 ; v. Cobbin, 8 M. k W. 797 ; Moke* \. 

T . faviHimite, Hob. 105. Gibbon, 28 L J. CIl 208. 
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incitement to exertion during a storm, is a nudum pactum, and 
cannot be enforced, because the sailor is bound to do his utmost to 
save and preserve the vessel ( t ); but if any extraordinary and' 
additional services have been rendered beyond what the parties 
were in strictness bound to perform, there is a sufficient founda¬ 
tion for the promise, and the law will enforce its faithful perform¬ 
ance (u). If, therefore, a vessel is so short-handed as to render it 
dangerous to life to proceed to sea, ami the crew are not bound 
under their articles to sail with so small a complement of seamen, 
a promise of additional remuneration in consideration of the 
increased risk is valid and binding (x). A promise not to abuse 
the process of the law, as, for instance, to conduct proceedings 
in bankruptcy so as to avoid, as far as possible, injury to the 
debtor’s credit, will form no consideration for a promise by the 
debtor (y). 

FnnuluUnt comi deration. — Corrupt or fraudulent considera¬ 
tions will not support a promise. Thus, where the defendants, in 
consideration of the plaintiff promising to obtain a contract from u 
company in relation to which lie was in a position of trust, con¬ 
tracted to pay him a commission, it was held that he could not 
recover, for although the jury found that he had not been induced 
by such consideration to act corruptly, yet such consideration was 
in itself corrupt (s). So, also, ns we shall see (a), illegal and im¬ 
moral contracts, aud such :t s are aguinKt public policy cannot be 
enforced, and this is sometimes because the consideration for the 
promise is bail, and sometimes although the consideration is good 
yet the promise is bad. 

Efficient cuns’u/eixttiun *—IForlw and neruiecs .—By the civil 
law, if any one agreed to perform or effect anything on the un¬ 
derstanding that another in his turn should do something, or 
give or deliver something, the persou in whose favour the thing 
had been so delivered or doue was not permitted to be deficient 
in performing what was stipulated on his pail, but was com¬ 
pelled to performance, so that, if there was a cause or con¬ 
sideration facii cel traditionis, a corresponding obligation or 
duty arose. So, by the common law, if anything is performed 
or done which the party is under no legal obligation to per¬ 
form or do at the request of the promisor, as the consideration 
or inducement for the promise whereby the promisor or party 

(t) Iran i* V. Wat^x, Peake, 10*2; 872; 36 K J. Q. B. 322. 

Slilk v. Murick, 2 Oinipb. 317 ; 6 Ksn. (*) Iiracacell r. Williams, L. It. 2 
129: Neicman v. lYaltcrs, 3 li. & 1*. C. P. 190- f 

615 (;) Harrington v. k ictona Orating 

lii) Enqlaml v. JMrulson, 11 Ad. * E. Hock Co., 3 Q. B. 1>. 549. 

856. <«)/W, r .”3 5. 

(j ) Hartley v. Pvaouby, 7 EH. & Bl. 
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making the promise has expected to obtain or secure for him¬ 
self some benefit or advantage, or. whereby the promisee or 
party to whom the promise has been made, has l»een expected 
to sustain some trouble or loss, or suffer some injury or incon¬ 
venience, there is a sufficient consideration to render the promise 
obligatory in law, and capable of sustaining an action. Thus, 
the mere surrender and delivery of a letter or other written 
document which the promisee has a right to keep and retain in his 
possession is a sufficient consideration for the promise, although 
the possession of it may turn ont eventually to be of no value 
in a pecuniary point of view, or no benefit may have resulted to 
the one party, nor prejudice to the other, from the surrender and 
delivery of the document ( b ). If one person agrees to transfer, 
and another person agrees to accept, shares in a public company, 
upon which shares nothing has been paid, and which have no 
marketable value at the time of the transfer, the agreement con¬ 
stitutes a binding contract (c). If the defendant has promised 
the plaintiff to pay him a sum of money in consideration of the 
plaintiff’s procuring a tenant for the defendant, or getting him 
a sale or purchase and conveyance of a particular estate, there is 
a good and valid consideration for the promise (d). 

A conaidemtion of lotv or inconvenience sustained by one party 
at the request of another is as good a consideration in law for a 
promise by such other as a consideration of profit or convenience 
to himself. It is sufficient, if there be any damage or detriment to 
the plaintiff, though no actual benefit accrue to the party under¬ 
taking^). If the plaintiff has become security for the promisor, 
or has accepted bills, or imposed upon himself any legal liability 
at the request of the latter, there is a sufficient consideration to 
support a promise and render it binding in law, although no 
actual benefit or advantage has resulted to the promisor(/). Any 
trouble or labour too, however slight, undertaken by the plaintiff 
at the request of the defendant, will support a promise by the 
latter, and render it binding, although such trouble aDd labour 
may have been unsuccessful, and productive of no benefit or ad¬ 
vantage to the defendant (g). Where the defendant promised a 
reward to whoever would give such information as would lead to 
the conviction of a felon, and the plaintiff gave the necessary in- 


(/») Wiliinson v. Oliveira, 1 Bing. N. 
C. m ; 1 Scott, 461 ; Haigh v. Brooks, 
10 Ad. & E. 320, 334 ; 4 P. AD. 288 
v. TUonuu, 2 Gale k Day. 226 
" "Mate v. Adams, 27 L. J. C. P. 271 

i> N i m 48 ' " SmUh ’ 18 

(c) V- Kmmrti, 8 Do «. S J. 
» • 27 I* J. Ch. 784. 


(rf) Seaman y. Price, 1 Ry. & Mood. 
105. 

(0 Bunn y. Guy, 4 East, 104; Jones 
y. AthburuJiam, ib. 466. 

(/) Bailey y. Croft, 4 Taunt 611; 
Williamson y. Clements, \ Taunt 523. 

(g) Slurlyn r. Albany, Cro. Kliz. 67 ; 
March v. Culpepper, Cro. Car. 70. 
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formation, it was held that the service rendered* was a sufficient 
consideration for the promise, and that the plaintiff was entitled to 
recover the reward, although he was a constable and police-officer 
of the district where the felony was committed (A). Anywhere 
the father of an illegitimate child promised the mother to pay her 
28. 6d. a week if she would abstain from affiliating the child, and 
the mother did abstain, it was held that the father was bound to 
make good the weekly payment (i). But a promise, on the aban¬ 
donment of an immoral connexion with a woman, to pay her a 
sum of money, or an annuity, in consideration that she will 
thenceforth lead a good and virtuous life, is not binding (k). 

Works and services rendered to a tJiird party at the request of 
the. promisor.— Any service, benefit, or advantage rendered to a 
third person at the request of the promisor is a sufficient considera¬ 
tion for the promise. Thus, if one person should say to another, 
“heal such a poor man of his disease,” or “make an highway,”and 
I will give thee so much, and he doeth it, an action lieth at the 
common law (l). A captain of a company of foot soldiers, at the 
request of the defendant, gave leave of absence to a soldier on the 
faith of a promise by tho defendant that the soldier should return 
in ten days, or that the defendant would pay the captain 20 1 .; and 
it was held that the leave of absence so given was a sufficient con¬ 
sideration for the defendant’s promise, and that tho captain, con¬ 
sequently, was entitled to maintain an action for the breach 
thereof (m). So, where the defendant promised the plaintiff to pay 
him 100J., if tho plaintiff would bail the defendant’s servant, who 
had been cast into prison, it was held that there was a sufficient 
consideration for the promise (n). Where the father of an illegiti¬ 
mate child promised to pay tho mother an allowanco of 60i o-year 
during her life, in consideration that she had at his request under¬ 
taken, and then had, the care and nurture of the child, and would 
thenceforth continue to take charge thereof, it was held that there 
was a sufficient consideration for the promise, and that the execu¬ 
tors of the father, after his decease, were bound to continue the 
payment of 60Z. a-year to the mother (o). And, where the pro¬ 
mise was to pay the mother 100Z. a-year for life if she would 


(A) England v. Davidson, 11 Ad. k E. 
856: Smith r. Moore, 1 C. B. 438; 
T/tatcher r. England, 3 C. B. 254; 15 
L. J. C. P. 241 ; Lockhart r. Barnard, 
14 M. k W. 674 ; 16 L. J. Exch. 1 ; 
Tamer v. Walker, 0 B. k 8. 871; L. B. 
1 0. B. 641 ; 86 L. J. Q. B. 179; S. C. 
affirmed on appeal, L. R. 2 Q. B. 301 ; 
36 L. J. Q. B. 112; Bent v. Wakefield 
Bank, 4 C. P. D. 1. „ „ 

(i) Linnegar v. Hodd, 6 C. B. 437 ; 


17 L. J. C. P. 106 ; Croxchurst v. Lave¬ 
rock, 8 Kxch. 213. 

(*) Binnington v. Wallin, 4 B. k Aid. 
650, Parke, B.; Jennings r. Brown, 9 
1 L k W. 501 ; Beaumont r. Reeve, 15 
L. J. Q- B. 142. 

(7) 1 Rolle Abr. Action ror case. 

(at) Taylor r. Jones, 1 Raym. 812. 

(*) Hunt t. Bate, Dyer, 272 a. 

(o) Jennings v. Brown,' 9 M. k W. 
496. 
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brin$ up the child properly, and the mother did bo, it was held 
that the annuity could not be withdrawn (p). 

Past consideration. —Bygone act* *or services ( 5 ) cannot be 
made a good consideration for a promise. A promise, for example, 
to pay the plaintiff 20 /. in consideration that the plaintiff “ had 
delivered ” to the defendant twenty sheep, or a promise to lend 
the plaintiff 20 /. in consideration that the plaintiff “ had formerly 
lent ” that sum to the defendant, is a nudum pactum and in¬ 
capable of sustaining an action (r), for the thing having been done 
and executed before the promise was made cannot be said to be a 
consideration for it; but, if the act has been performed pursuant 
to the previous request of the party making the promise, then the 
promise is coupled to the consideration by the request, and is not 
a nudum pactum (s). Thus, where the plaintiff brought his 
action upon a promise made by the defendant to pay the plaintiff 
20 1. in consideration that the plaintiff, at the instance of the de¬ 
fendant, had taken to wife the cousin of the defendant, it was held 
that the action was maintainable, although the marriage was exe¬ 
cuted and past before the undertaking and promise were made, 
because the marriage ensued at the request of the defendant (t). 
So, where the defendant, having feloniously slain one Patrick 
Mnhume, " required the plaintiff to endeavour to obtain a pardon 
for him from the king, and the plaintiff journeyed and laboured, 
at his own charges and by every means in his power, to effect the 
desired object, and the defendant, afterwards, and in consideration 
of the premises, promised to give the plaintiff 100 /., it was held 
that, although the consideration was past and gono before the 
promise was made, yet, inasmuch os the consideration was moved 
by the previous suit or request of the party,” the promise was 
binding and capable of sustaining an action (u). But the thing 
done must, of course, have been advantageous to the defendant, or 
detrimental or troublesome or inconvenient to tlio plaintiff, and 
must be such an act or service as the law recognises as a legal 
consideration for a promise (z). 

If a man pays a sum of money or buys goods for me with¬ 
out my knowledge or request, and afterwards I agree to the pay¬ 
ment or receive the goods, this subsequent assent is equivalent 
to a previous request, in accordance with the ancient maxim of 


(j>) Hick* r. Gregory, 8 C. B. 383 ; 19 
L. J. C. P. 81 ; 7 C. B. 716. 

(?) But whrre there is a request ami 
an ai-t done in pursuance thereof, that is 
sufficient to supporta subsequent promise, 
sec in/m. 

(r) Jeremy v. Gooch*Ota. Eliz. 442; 
/W« v Moore, 643 ; ib. 220 ; 
Bacon a Air. Awurapait, D. ; Kasttoood 
v. Kcnyo , s 11 Ad. A E. 451. 


(a) 1 Wraa. Saund. 2G4. 

(0 Dyer, 272, h.; 1 Wins. Saund. 
264, 264 a. 

(u) LampUigh v. Braithvxiit, Hob. 
105,1 Sm. Lead. Cas.; Sidman r. Worth • 
ington, Cro. Kliz. 42 ; Harris’ case, Dyer, 
272, a, n. 31. ' 

(*) Kaye v. DnUon, 18 L J. C. P. 
187 ; 7 M. & Or. 816; Vidors r. Davies, 
12 M. A W. 759. 
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the civil law, omnis ratihabitio r^trotrdh^dr el maridato priori 
ccquiparatur (y). A request, too, is frequently implied by lkw for 
the purpose of enabling a man to enforce an express promise 
founded upon a meritorious claim not amounting tq a strict legal 
right. If a man, for example, clothes, feeds, and educates an 
infant during his infancy, and the latter, after he comes of age, 
makes an express promise to his benefactor to pay him a certain 
sum of money in. consideration of the benefits so rendered, the 
law will imply a previous request ( z ) on the part of the infant for 
the supply of the necessaries of life so furnished. 

When the defendant has received and retains the benefit of the 
consideration, the law will, under somo circumstances, imply a 
request, or permit the jury to infer it, for the purpose of en¬ 
forcing a meritorious claim (a). 

Failure of consideixUion .—Although there be an apparent con¬ 
sideration for the promise, yet, if this consideration should turn out 
to be false, or to be a nullity, the contract has no legal force or 
effect, as in the instance put by Potbier. “ If, upon the false sup¬ 
position that I owe you lGOOJ., left you by the will of my father, 
which has been revoked by a codicil, whereof I am uot apprised, I 
engage to give you a certain estate in discharge of that legacy, the 
contract is null; and the falseness of the cause being discovered, 
you arc not only without any right of action to compel me to de¬ 
liver the estate, but, even if I have delivered it, I am entitled to 
* reclaim it; and my right of action by the Roman law was called 
condictio nine caved , which is the subject of the title in the di¬ 
gest ” (//). So, if the consideration prove to be a nullity, the 
promise founded upon it is void, as if tho consideration bo the for¬ 
bearance of a suit when thero is no couso of action, or the relin¬ 
quishment of a contract void in law, or a discharge from an arrest 
wrongfully and illegally made, or a promise to pay a debt which 
never had an existence in point of law (c). 

Written promisee without consideration ^—No superiority was 
given by the civil law to a written contract over a contract by word 
of mouth. “For writing cannot chauge the nature of it, neither 
can writing amount to a cause or consideration for the promise, but 
is only made use of for proof "(d). Where the defendant signed a 
written undertaking to the following effect, “ I hereby agree to 


(y) 1 Sound. 264, n. 1. 

(r) Cooper v. Marti m, 4 East, 81. 

(a) Post. bk. 3. ch. 1. 

( b ) Potliior on Obligations, p 1, c. 1, 
art. 3, § 6; Gough v. Findon, 7 Exclu 
48. 

(«r) Roaycr v. iangdalt. Sty. 248; 
Mammon v. Roll, March. 202; Alkinton 


v. SeUrtc, Willes, 482; King v. HMa, 
Yelr. 25 ; Randal r. Harvey, Godb. 858 ; 
Courtenay r. Strung, 2 Ld. Kaym. 1217 ; 
Cockranc v. Willi*, L. R. 1 Ch. 68; 85 
L. J. Ch. 36. 

[d) Dig. lib. 2, tit. 14, 7; lib. 44, tit 
7. 61; lib 22, tit 4. 4; Cod. 4, tit 30 ; 
RattHY. Hugh.*. 7 T. R. 850, 351 n. 
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remain with Mrs.’ Lees for two years from the date hereof for the 
purpose of learning the business of a dressmaker, &c.,” it was held 
that, as the engagement was all on one side, nothing being con¬ 
tracted to be done or performed by Mrs. Lees as a consideration 
or inducement for the defendant’s remaining two years in her ser¬ 
vice, it was a nudum pactum (e). So, where a memorandum of 
agreement was made in the following terms, “ I, William Bradley, 
of Sheffield, do agree that I will work for and with John Sykes, of 
Sheffield, manufacturer of powder-flasks, at such work as he shall 
order and direct, and no other person whatsoever, from this day 
henceforth during and until the expiration of twelve months, and 
so on from twelve months’ end to twelve mouths’ end, until 1 shall 
give the said John Sykes twelve months’ notice in writing that I 
shall quit his service,” it was held that the agreement was a 
nudum pactum, and could not bo enforced (/). 

Moral obligationn .—The moral obligation which a parent is 
under to provide for his child, imposes on him no liability to pay 
the debts incurred by the child ; and he cannot be made liable in 
respect thereof, unless he has given the child authority to incur 
them, or has contracted to pay them (y), or the child has become 
chargeable upon the parish, and the parish authorities sue for sub¬ 
sistence money in the mode provided by the poor laws. Very 
slight evidence lias, however, been held sufficient, under certain 
circumstances, to warrant a jury in inferring the existence of an 
authority from the parent, so as to fasten a just liability upon the 
latter. If a tailor furnishes clothes to a boy at school, and the 
father sees the clothes on the boy’s return home, and makes no 
objection to the tailor, this is sufficient to warrant a jury in find¬ 
ing that there was an implied authority from the father to the 
tailor to furnish the son with clothes ( h ). The only duties of the 
nature of mere moral obligations that will support an express 
promise are those which could be enforced at common law but 
for the intervention of some positive rule of law or statutory 
enactment, wliich, with a view to the general benefit, exempts 
the party in that particular instance from liability. Such are 


(«) Lees V. Whitcomb, 2 Moo. k P. 
86 ; 5 Bing. 34. . 

(/) Sykes v. Dixon, 9 Ad & E. 693 ; 
1 P. k 1). 468 ; Halts y. Cort, 3 D. k 
R. 676 ; James v. Williams, 5 if. k Ad 
Hut*; Young v. Timmngs, 1 Cr. k J. 
340 ; Dulse y. Hulsc, 17 C. B. 725 ; 23 
I- J. C. I*. 177 ; bat seo PUkingtor i v. 
HeoU, 15 M. 4c W. 6G7, and Whittle v. 
Franklaml, *2 B. 4c S. 67. Probably at 
the present day an agreement to employ 
Mini Retain would bo inferred from the 
tvrru> of the contract where they were 


not actually inconsistent with such a 
promise. See Hartley v. Cummings, 
17 L. J. C. P. 84 ; Jieg. v. Welch, 2 fil. 
k Bl. 356 ; 22 L. J. M. C. 145. 

(g) Mortimore r. W right, 6 M. k W. 
482 ; Seaborne v. Maddy, 9 C. k P. 497; 
Urmston v. Newcomen, 4 Ad. k E. 899 r 
6 N. k M. 454 ; Shelton y. Springell, 11 
C. B. 452; Ruttinger y. Temple, 33 L. 
J. Q. B. 1. 

(A) Law y. Wilkin, 6 Ad. k E. 718 ; 1 
N. A P. 697 ; Baker y. Keen, 2 8tark. 
501 ; Blackburn y. Macke y, 1 C. k P. 1. 
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the duties and obligations arising out of the debts and oontracts 
of persons under age, and antiquated legal claims and demands 
barred by the Statute of Limitations, where the remedy is taken 
away by a positive rule of law, or by express legislative enact¬ 
ment, and the payment of the debt, or the performance of the 
engagement, remains a voluntary duty, binding only in foro 
conacienticB. In these instances, and upon such duties and obli¬ 
gations so exempted, an express promise operates to revive the 
liability and take away tho exemption. It revives a precedent 
good consideration ; but it can give no original right of action, 
if the obligation on which it is founded never could have been 
enforced at law, though not barred by any legal maxim or 
statutory provision (i). Thus, a bill of exchange given after the 
repeal of the usury laws, in renewal of a bill given before such 
repeal to secure the repayment of usurious interest, is valid (fc). 

Forltearunce of legal or equitable rights forms a good consi¬ 
deration for an undertaking, and will make it binding ( l ), and this 
even though no actual benefit accrue to the party undertaking. 
If the plaintiff, for example, at the request of the defendant, for¬ 
bears to institute legal proceedings, or discontinues legal proceed¬ 
ings already commenced, against a third party for the enforcement 
of a lawful claim or demand, for any convenient or reasonable 
period, or suspends or withdraws an execution or a distress against 
the goods or the person of such third party, tho suspension or 
withdrawal of such execution or distress, or the forbearance of fur¬ 


ther proceedings, forms a sufficient consideration for a promise by 
the defendant to pay money to the plaintiff, or to satisfy the full 
amount of his claim (m). The abandonment and discontinuance 
of an action brought to enforce a doubtful right or claim are a 
sufficient consideration for a promise (n); and so is the compromise 
of a disputed claim made boTid fide , even although it ultimately 
appears that the claim was wholly unfounded (o); and, if there 
be an admitted debt due from one person to another, but disputes 
and doubts exist as to the exact amount due, tho compromise and 
settlement of the disputes, and the abandonment of the claim to 


(i) Wcnnall v. Adney, 3 B. k P. 249, 
n. ft. Easlxcood v. Kenyon , 11 Ad. k K. 

447. 

(k) Flight v. lUcd, 1 H. k C. 703; 32 
L. J. Kxch. 205. 

(l) Alliance Bank r. Broom, 2 Drew. 
k Sra. 289 ; 34 L. J. Ch. 258 ; Braceirell 
v. Williams, L. K. 2 C. 1*. 198. 

(m) South v. Algor, 1 B. k Ad. 803; 

1 Roll Abr. 24, pL 33 : Morton v. Bum, 
7 Ad. k K 19 ; PUkington ▼. Often, 

2 B. k P. 151; Sugars r. Brinhcorth, 
4 Carapb. 46. 


(a) Lonjrithjt r. Don Hit, 5 B. & Aid. 
117; Strategy. Hank of England, 4 M. 
K P. 639 ; Lletccllyn v. LlcnrUyn, 16 L. 
J. Q. B. 4. Bat not the abandonment 
of a suit, when the plaintiff knows and 
has admitted that ho had no cause of 
action at all; TFmdc v. Simeon, 15 L. J. 
C. P. 114. 

(o) Coll usher r. Buehoffshcim, L. R. 5 
Q. B. 449 ; 39 L. J. Q. B. 181. See 
however, Ez parte Eu*ncr, 17 Ch. D. 
480, per Brett, L. J. 
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its full extent, form a sufficient consideration for a promise to pay 
a smaller sum than the amonnt claimed (j)); and, in the case of 
all unliquidated claims and demands, where the precise amount 
due has not been fixed and reduced to a certainty by the agree¬ 
ment of the parties, the payment or satisfaction of part of the 
demand is a good consideration for the discharge of the residue ( q), 
although litigation has not been actually commenced (r). But 
unless the debt is unliquidated, or some doubt exists as to the 
exact amount due, a promise by the creditor to discharge the 
residue on receiving payment of part is nudum pactum and 
totally inoperative (s), because the debtor is under a legal obliga¬ 
tion to pay the whole demand. As a husband has the power of 
immediately enforcing in a joint action a claim of the wife which 
accrued to her before tho marriage, forbearance by him from so 
doing is a sufficient consideration to support a promise made to 
him alone (<). But the mere putting an end to “ certain disputes 
and controversies," or ceasing to make complaints, or to bore or 
annoy a man, is an insufficient consideration or foundation in law 
for an express promise (it). 

Adequacy of consideration .—From the preceding remarks it 
will be perceived that the consideration for a simple contract or 
promise need not bo adequate in point of value. " If there be any 
consideration, the court will not weigh tho extent of it ” ( x ). It 
has no means of scrutinizing the varied hidden motives and rea¬ 
sons that may have influenced the parties, and induced them to 
enter into the contract, nor can it determine upon the prudence or 
propriety of the transaction. If parties choose to enter into unwise 
and improvident baigains, they must abide by the consequences of 
their own rashness and folly ; they have contracted for themselves, 
and the court cannot contract for them ( y ). 

Thus in the case of guarantees:—“Suppose I say, if you 
will furnish goods to a third person, I will guarantee the pay¬ 
ment ; there, you are not bound to furnish them; yet, if you do 
furnish them in pursuance of the contract, you may sue me upon 
my guarantee " (z). So, if a person says, “ In case you choose to 


( J >) EtlteartU v. Hough, 11 M. k W. 
641 ; 12 L. J. Exch. 427. 

(?) Il'ilkinton v. Ilycrs, 1 Ad. k E. 
113; Wallen v. Smith, 2 H. b Ad. 889. 

(»•) Cook y. Wright , 1 B. AS. 559; 
30 I.. J. Q. B. 321. 

(-0 Cumber v. Wane, 1 Str. 425. 

U) Huuiaaj y. George, 1 M. k S. 180. 
1") E * 1 mints y. Baugh, 11 M. k. W. 
641 ; Kaye v. Dutton, 7 M. A Gr. 807 ; 
8 &. K. 11 502 ; White v. Bluett, 23 
h J. K*:h. 36. 


(r) Ellenborough, C. J. 16 Kant, 372 : 
JliUheock v. Coker, 6 Ad. & K. 457 ; 
Slarlyn y. Albany, Cro. Elu. 67 ; 2 H. 
BI. 312; Binnc/Ct cau, 5 Co. 117, a. 
117 b. 

(*/) But the considemtion must be of 
some value. Smith y. Smith, 3 Leon. 
88 ; 1 Rol. Abr. 23. Sec as to the rule in 
equity, Tutcnend v. Toker, L. R. 1 Ch. 446, 
458; 35 L. J. Ch. 608, 614; Cheak v. Ken- 
toanl, 3 De G. & J. 27; 27 L J. Ch. 784. 
(=) Horton y. Bum, 7 Ad. k K. 23. 
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employ this man as your agent for a week, I will be responsible 
for all such sums as he shall receive during that time, and neglect 
to pay over to you,” the party indemnified is not therefore bound 
to employ the person designated by the guarantee ; but, if he does 
employ him, then the guarantee attaches and becomes binding on 
the party who gave it (a). So where a railway company advertised 
for tenders for the supply of stores for a period of twelve months, 
and the defendant scut in a tender to supply the stores “ in such 
quantities as the company’s storo-keeper might order from time to 
time,” and the company accepted the tender, it was hold that the 
defendant was bouud to supply goods ordered before any notice 
had been given by the defendant to the company of withdrawal of 
the tender (6). In these cases there is an offer which is intendod 
to be accepted by the other party doing the act, which forms the 
consideration; and when the defendant has had the benefit of the 
consideration for which he bargained, it is no answer to an action 
brought against him to say that the plaintiff was not bound by the 
contract to do the act (c). But it does not follow that, becauso a 
householder applies to n gas company for a supply of gas, and is 
promised a supply, and fits up his premises with stoves and fittings 
for the purpose of having them warmed and lighted with gas, there 
is any contract on the part of the company to supply* or on the 
part of tho householder to consumo and pay for, gas any longer 
than either of them may think fit. The householder is not bound 
to take gas, nor the company to supply it, for a single minute longer 
than each is minded so to do (d). So an advertisement of a sale by 
auction docs not amount to a contract with any one who may act upon 
it that all the things advertised will actually be put up for auction, 
and that such person will have an opportunity of bidding for them. 
It is a mere declaration of intention, and not an offer; and persons 
who attend tho sale cannot maintain an action against the 
auctioneer, if the articles advertised are not put up for sale (••). 

BilateixU contracts , also, being founded upon mutual promises, 
aro perfected and made binding by the bare consent of the parties, 
tho promise or undertaking of the one party to do one thing being 
the consideration for the promise of the other to do another. 
Such are all contracts of sale, where the promise or undertaking 
of the one party to sell forms tho consideration for tho promise of 


(а) Kcnnaiavj r. Trelea ttw, 6 M. k 
W. 601; Offord v. Davir*, 12 C. B. N. S. 
748; 31 L. J. C. P. 319. 

(б) Great Northern Ry. Co. v. 
Witham, L. R. 9 C. P. 16. 

(c) Tindal, C. J., 6 Sc. N. K. 106 ; 
Jones v. Robinson , 1 Exch. 454; 17 L J. 
Kxch. 86 ; Mills r, Rlaetall, 11 Q. R 


358 ; 17 L. J. Q. B. 31 ; 12 Jur. 93. 
Trait* des Obligations, part 1, ch. 1, art. 
3, s. 7. 

(if) Haddesdon Gao Co. v. ffazchcood, 
6 C. It. N. S. 249; 23 L J. C. P. 288. 

(e) Harris v. Nickerson, L. R. 8 Q. B. 
286. 
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the other to buy, and where the " bargain is struck,” and the con¬ 
tract concluded, by the mere assent of the parties (/). Such, also, 
are all agreements by simple contract between creditors for com¬ 
pounding their debts and releasing their debtor from their several 
claims, on receiving a part only of the amount due to them, the 
agreement by one to compound his debt and release the debtor 
being the consideration for the agreement of the other to do the 
same {g ); also all contracts of marriage, where the promise of the 
one party to marry is the consideration for the promise of the other 
party; also all contracts or agreements to enter into partnership, 
or to make exchanges of lands and chattels, or to refer disputes to 
arbitration ( h ); and, whenever several parties simultaneously agree 
for the performance of several duties or services to or for the 
benefit of. each other, there is a binding contract, and an action 
will lie (i). By-laws for the government of corporations are binding 
upon all persons who consent to become members of tho corpora¬ 
tion, as being in tho nature of a contract founded upon mutual 
promises (£). All contracts founded upon mutual promises be¬ 
tween persons of full age must be obligatory upon both parties ( l ), 
so that each may have an action upon it, or neither will be bound. 
A written agreement, therefore, to submit disputes and differences 
to arbitration must be signed by all parties before any one can be 
made liable upon it, as the obligation by all to obey the award of 
the arbitrator is the consideration to each for his entering into tho 
contract; and, before a plaintiff can succeed in an action upon 
such a contract, he must show that he had himself engaged to be 
bound by the award (m). Tho mutuality of obligation is the very 
essence of all contracts founded upon mutual promises. " Hence 
it follows,” observes Potbier, “ that nothing can be more contra- 
dictoiy to such an obligation than an entire liberty in either of the 
parties making the promise to perform it or not, as he may please. 
An agreement giving such a liberty would be absolutely void for 
want of obligation” (n), i.e., so long as the contract remained 
wholly executory, and nothing had been done under it 

Assent of the parties .—In order to make a contract, there 


(/) 2 BL Com. 447 ; Noy’s Maxim*, ( l ) Nichols v. Baynbrrd, Hob. 88 
c. 42; Just, Inst. lib. iil, tit 23. Sutcliffe v. Brooks, 14 M. k W. 856. 

(•/) Booth by v. $ouxlcn, 3 Campb. 176; (m) Kington v. Phelps, Peak*, R. 299 ; 

Wood v. Jtoberls, 2 Stark. 417. Bi/ldle r. Douse, 6 B. k C. 255. An 

(/*) ( louyr v. Capper, Cro. Eliz. 648 ; action will lie on a judge's order to refer 

ib. 703, 888 ; Mansfield y. Stephen , joivde by oonsent, the consent being evi- 

Comb. 258 ; Hebden v. Butter, 1 Sid. denco of *n agreement t0 perform the 
180 ; Holder v. DicJuson, 1 Freem. 95 ; award. Licvcsleu v. Gilmore, L. R. 1 C. 
Gihlnina v. Prevd, Hanlr. 102. P. 670 ; 35 L. J. C. P. 851. 

(0 Tipper v. Bicknell, 4 Sc. 462* 3 (*) Holts. Ward Clartncieux, 2 Str, 

71 o°. . rMier ' put 1 , at i. 

w I Jz lco3 Go. v. Lpler, 16 The *ame rule prevail* in tho ciril and 

Q. Ik 765; 20 L. 4. B. 414. French laws. r 
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must be an offer or proposal made by the one party to the other, an 
acceptance of that offer or proposal, and, unites it w&s clearly not 
required by the proposer in the first instance, there must be a 
communication of such acceptance. If the terms of a contract 
founded upon mutual promises have not been finally agreed upon, 
if either party withholds, or has not given, his full assent to them, 
the contract is incomplete ; it binds neither of the parties, and can 
give rise to no cause of action (o). Where a proposal or tender is 
accepted, subject to the terms of a contract being arranged and 
drawn up for signature, there is no concluded bargain until the 
terms have been arrauged and a written contract executed (p). 
But an acceptance enclosing a more formal memorandum for 
signature is sufficient, if the memorandum contains no new 
terms (9). And where there is a. reference made in a written 
acceptance of a building contract to the fact that a contract will 
afterwards be prepared, that may only be for the purpose of ex¬ 
pressing the agreement already made in more formal language (r). 
It has been doubted whether tho words " subject to the title being 
approved by our solicitor" would show that the contract is not 
complete (#). But it has been held that the words " this offer has 
been made subject to the conditions of the lease being modified to 
my solicitor’s satisfaction ” did not prevent tho completion of the 
contract (t). A proposod contract is in general not binding on 
the party who proposes it, until the acceptance of the other party 
has been communicated to him or his agent (tt). Thus, if a man 
applies for shares in a company, and the directors allot them to 
him, and, after the allotment, but before it is communicated to the 
applicant, he withdraws his application, there is no complete con¬ 
tract, and he is not bound to accept them (z). But although tho 
applicant must have notice of the fact of the allotment, yet it is 
not uecossary that a formal notice should be sent to him. It is 
enough if he is made aware that the company have accepted his 
application; but the mere entry of his name on the register of 
shareholders is not sufficient for this purpose ( y). An offer of a 


(o) JlotUlcdgc v. Grant, 1 Moo. k P. 
717; Bing. «M ; Cope v. Alb i«M, 8 
Exch. 185 ; PeUhonst v. Bindley, 11 C. II. 
N. 8. 869 ; 31 L. J. C. 1\ 204. 

(p) Kingston-upon-Hull v. Petek, 10 
Exch. 610; 24 L. J. Exch. 23 ; Chin- 
nock v. Fly, 4 De G. J. k 8. 038 ; Honey- 
man v. Marryat, 26 L. J. Ch. 619 ; 
Appleby r. Johnson, LR.9C.P. 158 ; 
Bro’jden v. Metropolitan By. Co., L. R. 
8 Ap. Ca. 666 ; Winn v. Bull, 7 Ch. D. 
29. And sea Hcmsorth y. Knight, 17 
C. B. N. 8. 298 ; 33 L. J. C. P. 298. 

(rj) Gibbons r. If. E. Metropolitan 
Asylum District, 11 Boav. 1. 


(r) Letcis v. Brass, 3 Q. B. D. 007; 
Bossiter v. Miller, 3 Ap. Ca. 1124. 

(a) Hussey v. Horne Bayne, 4 Ap. Ca. 
311. 

(0 Bonnoccll v. Jenkins, 8 Ch. D. 70, 
C. A. 

(it) Xleloer v. Iliehardson, 1 M. k S. 
557; Mosley v. Tinklcn, 1 C. M. k R. 

69 f X ) Hcbbs'ease, L R. 4 Eq. 9 ; 36 L. J. 
Ch. 748 ; Grahatn, Ft parte, SO L. J. Bk. 
42: Ch. 861 ; Pcllatts cast, L. R. 2 Ch. 
527 ; 30 L. J. Ch. 013. 

(y) Gunn's case, L. R. 2 Ch. 40; 87 
L. J. Ch. 40. . 
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contract sent by letter cannot be withdrawn by merely posting a 
subsequent letter which does not in the ordinary course of the 
post arrive until after the offer has been accepted (z). A promise 
of marriage, so long as it remains unaccepted, amounts to a mere 
proposal or offer, wtiich may be retracted at any time. Before, 
therefore,' the plaintiff oan succeed in an action upon such a pro¬ 
mise, it must be shown that ho or she accepted the proposal, and 
so entered into a corresponding engagement; and this acceptance 
may be' ; .proved and established by/jhc conduct of the party, as 
well as by express words. • And if an offer is made to another 
party and in that offer there is a request, express or implied, that 
lie must signify his acceptance by doing some particular thing, 
thou, as soon as he does that thing, he is bound (a). Where in a 
lease there is an option to purchase upon giving notice there is a 
binding contract as soon as notice .is given* (b). If an offer has 
been made by one man to sell goods to another, such offer is not, 
of course, binding until it has been accepted by tho party to whom 
it lias been made, as the oue cannot be held liable to the other for 
not selling the goods, unless that other, by accepting the offer, has 
bound himself to purchase. Where tho defeudant proposed to 
sell goods to the plaintiff at a fixed price, and gave him, at his 
request, a certain time to determine whether lie would buy thorn 
or not, and the plaintiff, within the time, determined to buy them, 
and gave notice thereof to tho defendant, and offered to pay the 
price, but the latter then receded from his offer, and refused to 
deliver- the goods and accept the money: it was held, in an action 
for the non-delivery of the goods, that there was no cornpleto con¬ 
tract of sale ; that, as the plaintiff was not by the original contract 
bound to purchase, there was no consideration to bind the defen¬ 
dant to sell; and that the engagement was all oh ono side, and was 
therefore A nudum pactum (cj. This case, however, does not 
appear to be satisfactory, as ihe plaintiff seems to have accepted 
the offer before the withdrawal of it A proposal' once made is 
always Open for acceptance until it is withdrawn to the knowledge 
of the other party, and such other party has the optiop of accepting 
the proposal until the moment when he receives notice of with¬ 
drawal (d). 4 n( l> where there was a proposal by the defendant to 
take a. lease from the plaintiff, on certain terms, and to this pro¬ 
posal the plaintiff was id give a definite answer within six weeks, 
it was held tha^if six-weeks'are^given by one party tb accept an 


* 


«v» 


(=/ JJw Ar v. Fan Tiatkoven, 5 Of 1*. D. 
34i. 


C. A. •- •.* 

(e) Cooke v. Oxley, 8 T. R. 653. 


S lireKp, v. Metropolitan My. Gx, * (rf) Bryne v. .Leon ^nfl'.Ticnhorm, 41* 
C*. rn ; per LonlBliaUpini, etk <Di J. C. P. »16j* Stoxnxm v. McLean, 

(*) . .... ~ ~ s 


Mill, v. JfnpcotKl ,.« Ck 1). 196, . 6 Q. B.D. H6‘. ... 
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offer, the other has ihe same period to put an end tp Jt The OQB- 1 
tract mast be mutual; and the one party cannot b^bhund without 
the other ( e ). If, hoover, anythiijg ‘has been given or\&»* P* 
tjie consideration tor the. promise—if, fot instance, thfi gtrty to 
whom it is made has agreed to incur any expqnte or lawiuf in oon- 
si deration of tho offer .being continued or kept open for % certain 
time—then the pacty making the offer js not at liberty ,fo retjnot 
it When the promise has Wn accented, and the contract con¬ 
cluded, the acceptance canneflP&e revoked; and neither’patfy « at 
Jjberty, without the content of the other, to rescind the contract, 
or “ be off” from hi* bargain^/). But, if the party to w|iOm .the 
offer is made does not Accept it in. the very terms }n whicfi it is 
made, and some new, qualification or condition is annexed to the 
acceptance, the party .making the oiy^ is, of course, v not bound by 
the acceptance (g ). Bijt an acceptance is not made conditional by 
an addition which Is immaterial (A), nor by, the existence yf a mis¬ 
understanding between the parties Is to the construction of 
collateral terms not jauyt of tho ogreemont itself (l).* So if there 
is a conditional offer aud an unconditional acceptance thorois no 
contract (fc). If a t tftne is prescribed within which-the proposal 
must be accepted, the offer comes to an end at the expirajdon of 
that time, and a subsequent acceptance is ineffectual. If f o time 
is proscribed the acceptance must be made aud notified f ithin a 
reasonable time (t). , , , * 

An offer to sell may bo withdrawn before acceptance without 
any formal notice, as where the person who makes tho offer sells 
the thing to a third person; even, os it should seem, altheygli the 
person to whom the offer was made has no knowledge of the 
sale (lit). ► 

The contract dates from tho acceptance, not from. the. date of 
the offer (m). * 

Wliere a person accepts an offer he must not adopt the pro¬ 
posed terms and yet slightly vaiy them without calling the atten¬ 
tion of the party making the offer to the /act of the variation (/*)• 
Bidding* fU an auction are mere offers, which may )>e retracted 


(c) Best, a llovtledifc v. Cuint, 4 
Bing. 053 ; 1 Moo. k P. 731. 

(/) Grant V.'HufU, 1 C. B. 44. 

(a) Buktr. Andrtvn, 2 Kxili. 290; 17 
L. J. Exch. OtUesr. Uomho, 4 C.« 
B. N. S. 501: Mamr. Norton 4 M. fc 
W. Ml; A&ileW* oa*c, ill Kq. 
225 : 35 I*. J.Ch. 75; Crcnlry r. May 
cock, Li B. 10 Eq. 180; Sanity v. Drw- 
dsiaell, L. *K. ISfO-P. 102 ; Jackron v. 
Turfuond, 1* i IW 

8CWWW; R. 

9 Ch. 392. . . • 


(A) Clili r. Beaumont, 1 Db G. i»*8. 

397. . 

(t) jbfcrs r. Woodfall, 6 C. B K. 8. 
657, 676; 28 L. J. C 1*. 318. 

(k) SkaUeforcCs atse, I* R. 1 pfc tJ87; 
Koaer's cox, L R. 8 Ch. 63i 

(t) Ramyiate Victory* Hcfyk CO. V. 
MonUfsort, L. K 1 Ex 109 ; 4 iL A C. 
164; 85 L. J Ex. 90; Baxley's Km, X 
R. 5 Eq. 428: 3 Chr 5?2. , . 
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at any time before the hammer is down and the offer has been 
accepted. Where the defendant had retracted his bidding at an 
auction, the court said, “ The assent of both parties is necessary to 
make the contract binding; that is signified ou the part of the 
seller by knocking down the hammer, which was not done till the 
defendant had retracted. An auction is not unaptly called locus 
pamitcntice. Every bidding is nothing more than an offer on the 
one side, which is not binding on the other side till it is assented 

to ” (o). ' 

Acceptance of offers made by pod .—Where the defendants wrote 
to tho plaintiffs, making them an offer of merchandise at a fixed 
price, they “ receiving an answer in course of post,” it was held 
that there was a binding contract of salo tho moment the letter 
accepting the offer was posted, and that the defendants were not at 
liberty to retract their offer before the arrival of the time for 
receiving the answer; otherwise, it was observed, no contract could 
ever be completed by post. In this case the defendants misdirected 
a letter, and so caused a delay in its receipt and in the return of 
the answer, and, not having received the answer at the expected 
time, they sold their merchandise to another person; and it was 
held that, as the delay had been occasioned by their own neglect, 
and not by any omission or default on tho part of the plaintiff, the 
answer must be taken to have come back in due course of post, 
and that the defendants were liable upon the contract for the 
damage sustained by the plaintiff by reason of his loss of the 
bargain and of the non-delivery of tho goods ( p ). If tho letter 
in acceptance of the offer miscarries, and never reaches its destina¬ 
tion, tho contract is nevertheless complete ( q ), unless the mis¬ 
carriage is owing to the fault of the sender. But a man is not 
bound by communicating his acceptance to his own agent only; in 
order that tho contract may be complete and the acceptance 


(o) Payne v. Cooc, 3 T. R. 148 ; War- 
low v. Harrison, 1 E. k E. 395 ; 28 L. 
J. Q. B. J3. 

(p) Adams v. Limhell, 1 13. A: A1<L 
681; PoUrr v. Maunders, 6 Hare, 1 ; 
Newcomb* v. Ik Boon, 2 K. & K. 270; 
29 L. j. Q. B. 4; Taylor v. Merchants 
Firs Insurance Co., 9 How, 8. C. 390. 

(a) Dunlop v. Higgins, 1 II. L. C. 
381 ; Duncan v. Topham, 8 C. B. 226. 
Some doubt has lately been thrown on 
this point in British American Telegrajtk 
v. Colson, Llt6 Ex. 108 ; 40 L. J. 
Ex. 97. See nlso Reidpath's case, L K. 
31 Eq. 86; and Townsend's case, L. K. 13 
Eq. 148 ; British American Telegraph Co. 
v. Colton has, however, been disapproved 
«-f in Harris'* case, L R. 7 Ch. 687; 41 
L. J. Ch. 621 ; aud Ifo/V c«*, ^ 1L 


16 Eq. 18; and bn* been overruled in 
Household Fire Insurance Co. v. Grant, 
4 Ex. D. 216, C. A. Perhaps tho true 
rale is that, if the i«raou making the 
offrr has expressly or impliedly autho¬ 
rised the receiver of the offer to Bond an 
answer by post, the person making tho 
offer is bound when the letter Containing 
acceptance ia posted, on the ground that 
he has constituted tho post office his 

X t to receive the acceptance ; but that, 
i no auch authority is expressed or 
can bo implied, the person making the 
offer is only bound wneu tho acceptance 
actually reaches him. See per Thesiger, 
L. J., p. 218, ib., and per Lord Black - 
burn, in Brsgdcn v. Metropolitan Ry. Co.. 

■ 2 Ap. Ca. 691. 
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irrevocable, there must be a communication of the acceptance to 
the proposer or his agent (r). 

Contracts made by telegram .—Where an order is sent by tele¬ 
gram, the post-office authorities are only agents to transmit the 
message in the terms in which it is delivered to them, and if 
tho telegraph clerk makes a mistake in the transmission there is 
no binding contract (s). 

Contracts by deed are contracts in writing sealed and delivered 
by tho parties to them. No cause, motive, or consideration beyond 
the mere will of the party making the contract, is necessary to 
givo them validity ; and no one can bo permitted (except on the 
ground of fraud or deceit) to aver or to prove anything in contra¬ 
diction to what he has solemnly and deliberately avowed by 
deed ( t ). The Courts, however, will not enforce specific perform¬ 
ance of a voluntary covenant (it); and, for the purpose of ascer¬ 
taining whether a covenant is voluntary or otherwise, it may bo 
shown that there was in fact no consideration although one is 
expressed on the faco of the deed (*), or that there was a good con¬ 
sideration, although the deed only expresses a nominal one (y), or 
none at all (s). 

Authentication tty deeds —The use of seals for the authentication 
of contracts and writings appears to have been almost unknown in 
England prior to the Conquest. Under tho Anglo-Saxon govern¬ 
ment, contracts and written declarations and memorials were 
solemnly ratified with the sign of the cross in the presence of 
numerous witnesses, and derived all their force and efficacy from 
their ublicity (a). The custom of using a seal has prevailed in 
the far East from the most remote antiquity down to the present 
time (b). The practice was brought into general use in England 
by the Normans after the Conquest, who caused the ancient Saxon 
contracts and writings to be scaled with waxen seals in the pre¬ 
sence of witnesses, and gave them the names of charters or 
deeds (c). 


(r ) Ante, p. 16. 

(j) Jlenkcl v. Pape, L. K. 6 Kx. 7; 
40 L. J. Kx. 15. % 

(t) Rharington V. Strotton, Plornl. 1, 
308 a, 308 ; Motley v. Boothby, 3 Ring. 
311 ; 10 Moore, 40.4 : Fallow v. Taylor, 

7 T. R. 477 ; Shnhrirk v. Salmond , 3 
Rurr. 1639 ; 1 Fonbl. Kq. 344, ». a. ; 2 
Finch, 108, 110. 

(u) Kckacick v. Manning, 1lie (J. M. 

& G. 170, 188. ' < 

(z) Wilson v. Keating, 28 L. J. ('ll. 
898. 

(y) Leif chilis case, L. R. 1 Eq. 231. 

(*) Llanelly Railway and Dock Co. v.. 
London and North- Western lly. Co., L. K-. 

8 Ch. 042. - - 


(a) Mador. Dissert, xxvi. form. Angl. 
p. 115, 131, 130, 170; Rprlmnna Ul«*s. 
p. 228 ; Moimst. Aiigl. vol. 5, p. 209, 
col. 1. 

• (6) Esther, c. 8; Jercminli, c. 32 ; 1 

Kings, c. 21. See also Daniel, c. 6 ; 
Latte's Arabian Nights, note 11, p. 20. 
See tlie Arabian Nights, puxshn, as to the 
use of seals, and the story of tho amorous 
Indy nod tho 08 ••seal-rings” of her dif¬ 
ferent lovers. 

(r) Ingnlyh. p. 901 ; Seldcn, Eadmeri 

Hist., p. 100, cd. 1623. As to the use of 
seals, see Dngd. Antiq. Warwickshire, 
p. 972; Dufrc-me, Gloss, tom. 3, p. 854 ; 
StabilijnnUa. R. L\*dov. Reg,* Fran, lib.; 
1, cc. 70, 71. Mon -sts Angl. tom. 1, p. 

C 2 
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Requisites of deeds.—" Every deed ought to have writing, sealing, 
and delivery; and, if.the parties be illiterate, it ought to be yead 
also.” It may bo printed, or written on parchment or paper; and it 
is good and valid, although it mention no time, or date, or place of 
making, or be dated at one time and delivered at another, or have 
a false or impossible date. It is essential only that it be sealed 
and delivered ; for “any agreement in writing sealed and delivered 
becomcth a deed” (<?). By the oomraon law, a deed may be 
written in any hand or in any language; but the legislature has 
required all “ certificates, patents, charters, bonds, records, judg¬ 
ments, statutes, and recognizances,” to be written in the English 
language (e). Signing is not essential to the validity of a deed at 
common law (/); and the statute of frauds, which requires certain 
contracts to bo authenticated by a signed writing, does not extend 
to deeds (g). It now rarely happens that the party executing a 
deed actually seals it with his own hands, or with his own seal. 
The seal is fixed or compressed on the deed by the person profes¬ 
sionally employed, the executing party merely acknowledging, in 
the presence of witnesses, the seal to l>e his seal. It has been hold 
also that ono and the same seal may be the seal of half-a-dozen 
persons at the same time; for, " if one of the officers of the forest 
put ono seal to the rolls by assent of all the verderers and other 
officers, it is as good as if every one had put his several seal; as 
in case divers men enter into an obligation, and they all consent, 
and set but one seal to it, it is a good obligation of them all M (h). 
But they must all be actually present consenting to the act; 
otherwise the execution is not good(i). The sealing, or the 
acknowledgment of the seal, must be mado after the deed has 
been written, and before its delivery ; for, if a blank piece of paper 
or parchment be sealed and delivered, and afterwards written upon, 
it is no deed (k ); and, if indorsements or schedules are written or 
annexed to deeds after their execution, the deed must be re-sealed 
and re-delivered, or the subsequent addition to the contract will be 
nugatory and invalid (/). A bail bond which has been executed 
before the condition was filled up has been held to be void (m); 

4 


810 ; Sdden's Titles of Honour, part 2, 
c. 5, pp. 661, 652; Du/rtsne, tom. 3, 
p. 804. One of the most ancient sealed 
documents of any authenticity in Eng¬ 
land is the Charter of Edward the Con- 
feseor to Westminster Abbey. Co. Litt 
l », speaks of a sealed charter as curly 
as a.d. 950. Yin. Abr. Fails, 20. 

{*) 11 Co. 27b, 28 «l;C o. Litt 171b.; 
Sfcp. Touch. I ch. 4. 

('•) 4 Geo. 2, c. 26. 

287 ; Prat 8he P* 

Touch. 55 b.; Cooch r. Goodman, 2 Q. £ 


597; Tupper r. Foulkes, 9 (!. B. N. S. 
797, 808; SO L. J. C. P. 214; 

(?) Cherry r. Hcming, 4 Kxch. 687 ; 
19 L. J. Ex. 68. • 

(A) Ball ▼. DunMerrillc, 4 T. R. 813 
R. v. Longnor, 4 B. A Ad. 047. 

( O Harrison v. Sykes, 7 T. B. 207. 

^ (*) Ptrkisu, s. 118; Com. Dig. Fait 

(f) Weeks ▼. Maillardel, 14 East, 570; 
SHIi% r. Frier, L. R. 2 Exch. 189. 

("*) Fowell v. Ihif, 3 Camp. 181. 
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and so has a deed of conveyance or transfer of shares, executed by 
the proprietor of such shares with the name of the purchaser in 
blank, and handed over by him to the plaintiff, by whom, on the 
sale of such shares to the defendant, the defendant’s name was 
inserted as the purchaser (n). And, if a deed be delivered, and a 
blank left therein be afterwards improperly filled up (at least, if 
that be done without the grantor’s negligence), it is not the deed of 
the grantor (o). 

Delivery of deeds .—Until the sealed writing is delivered, it is 
not a deed. The delivery 11 may be made by the party himself 
that doth make the deed, or by any other, by his appointment 
or authority precedent, or assent or agreement subsequent ” (p); 
and it has been held that circumstances alone may be equivalent 
to a delivery, where no actual delivery cun be proved ( q ). Where 
the party to a deed was shown to have acted under the instrument, 
and to have done a variety of things confirmatory of the contract, 
Lord Mansfield held that the acts so done amounted to an acknow¬ 
ledgment of the delivery of the deed (r). If the attesting witness 
is called and proves that he saw the defendant sign and seal the 
deed, and the plaintiff has possession of and produces the instru¬ 
ment, this is primd facie evidence of a delivery to the plaintiff(a); 
and, if a party sends forth a deed to the world as his deed, he will 
be estopped, as against a party who has acted on the faith of tho 
representation, from showing that tho deed is not his deed, and 
that he never executed it The mere placing of a seal to a written 
contract will not make the contract a deed. Thus, where an action 
of assumpsit had been brought upon certain articles of agreement, 
which, when produced, wore not only signed by the parties, but 
had a seal opposite to each signature, but it appeared that the seals 
had been affixed to the document through ignorance and by mis¬ 
take, it was held that the placing of a seal opposite to the name of 
the party, though evidence of a deed and one of the formalities 
belonging to it, was not to be taken as conclusive; and that, if the 
parties did not mean to contract by deed, and had made use of the 
seal in ignorance of its legal effect, the contract would have the 
force and effect only of a common agreement (t). A contract, bad 


(n) JTibUcwhile v. iPiforine, 3 M. k 
W. 200. 

(o) Swan ▼. North British Australa¬ 
sian Land Co., 2 H. k U 176. 

(*) Shop. Touch. 1 ch. 4, i». 57 ; 
Tapper v. Foulk/s, 9 C. B. N. 8*797 i 
30 L J. C. P. 214. 

(q) Bee y. Knight, 5 B. A C. 689 ; 
ThoroughgoocCt case, 9 Rep. 136 •.*; 
Tapper v. Foulkes, 9 C. B. K. 8. 797; 


30 L. J. C. r. 214 ; Xcnos v. Wickham, 
L. R. 2 H. L. 296; 36 L. J. C. P. 313. 

(r) floodright v. Straphan, Cowp. 

201; Co. Litt 36; 2 Roll® Abr. 26 ; 
Vin. Abr. Fait* (K.). 

(s) Hall y. Bainbridgt, 12 Q. B. 699., 
(0 Clement v. Gunhouse, 5 Rap. 82, 

83; Goodright r. Gregory, Lofft. 889; 
Davidson v. Cooper, 11 M. k W. 778; 
13 M. 4 W. 343. 



22 


FORMATION OF CONTRACTS. [BK. I. CHAP. I. 

aa a deed, may yet, under certain circumstances, be good as a 
common agreement (it,). 

Delivery as an escrow .—If a party sigDs and seals a deed, and 
places it on his drawer or his table, and another person comeB and 
takes it away, this is not a delivery ( x ) ; and, if it should appear 
that the contract was delivered conditionally, and not with a view 
to its immediately taking effect as a deed, it is said to be de¬ 
livered as an escrow, and an action cannot be maintained upon it 
until the condition has been performed (y). But it does not follow 
that, because a deed is to be executed in duplicate, its operation 
is suspended until both parts have been executed and inter¬ 
changed (z). 

Deeds inter partes and itecds poll .—When a deed is made be¬ 
tween several persons, it is called a deed inter partes, and also an 
indenture. When it is made by one person alone, it is called a 
deed poll. The indenture or deetl indented takes its name from 
the ancient practice of writing as many copies or parts of the deed 
as there were parties on one largo sheet of parchment, in order 
that each party might have his part, au»l then cutting them off in 
a notched or wavy line, by which means they could at any time bo 
compared together ami identified. Tho deed poll was so called 
because tho paper was polled or cut even, there being, as there was 
only one party to the deed, no necessity for a counterpart. 

Contracts by matter of record arc contracts acknowledged in 
open court before an officer of the court, and recorded in the pre¬ 
sence of the party making tho acknowledgment. A record thus 
made forms unimpeachable evidence of the contract, so that the 
contract is proved and established by the mere production of the 
record. Contracts by statutes merchant and statutes staple arc 
contracts of record; and so also are the recognizances entered 
into by witnesses to enforce their attendance to give evidence at a 
trial. 

Implied contract *.—With certain exceptions, referred to here¬ 
inafter, men are free to make such contracts as they may deem to 
be for their own interests, and the law will ascertain and carry into 
effect the intention of the parties. This intention is generally ex¬ 
pressed either by word of mouth or in writing; and, in such cases, 
the contract is called an express contract. The intention of the 
parties to any particular transaction may, however, be gathered 


('<) R. v. Itidgwell, 9 D. k B. 678 ; 6 
B. A C. 665 ; Hunter v. Parker, 7 M . k 
W. 322. 

Cx) SConCm v . Chamberlain, Ok. 95; 
Cro. E. 122. 

{y) Parke, B., Border v. Burdelin, 11 
f -* Y-147 ; (Judge * r. BcastU, 6 E1L 
* BL 966 ; 26 B.mT/™ 


v. Utek, 27 I* J. Excli. 34 ; MilUnhip 
r. Bryokte, 5 H. A N. 797 ; 29 L. J. 
Excb. 869: Johnio* ▼. Baler, 4Rk 
Aid. 440 ; Murray v. Earl of Stair, 2 H. 
A C. 82; Perk, wet 187 ; Watkins v. 
Maeh, L. R. 20 Ea. 262. 

<=) Xidner r. Keith, 15 C. B. N. S. 
35. 
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from their acts and deeds, in connexion with surrounding circum¬ 
stances, as well as from their words; and the law therefore implies, 
from the silent language of men's conduct and actions, contracts 
and promises as forcible and binding as those that aro made by ex¬ 
press words, or through the medium of written memorials. If one 
man sends to the shop of another for food or clothing or articles 
of merchandise, or enters an inn and takes refreshment, the law 
implies a contract or promise from him to pay a reasonable sum 
for the articles and refreshments received, though nothing has been 
said or stipulated concerning price or payment. If one man is 
employed to work for another, the law raises an implied promise 
from the employer to pay the ordinary hire or reward for the work; 
and, if a man borrow a horse, the law implies a promise from the 
borrower to tho lender to feed tho animal properly and sufficiently 
whilst it remains in his charge and possession (*i). It has been 
said that, "The only difference between an express and an implied 
contract not under seal is iu the mode of substantiating it. An 
express contract is proved by au actual agreement; an implied 
contract by circumstances and the course of dealing between the 
parties. But whenever a contract is once proved, the consequences 
resulting from tho breach of it must be the same, whether it be 
proved by direct or circumstantial evidence ” (/>). 

Dii.’inio)i of iinj/lictl contrail *.—Implied contracts have some¬ 
times been divided into inferred contracts, implied contracts pro¬ 
perly so called, and constructive contracts. A contract is said to 
bo inferred where tho intention of the parties is not expressed in 
words, but may bo gathered from their acts and from surrounding 
circumstances. In these cases the law enforces what it deems to 
have been tho intention of the parties. 

It not unfrequently happens that in the course of carrying out 
a contract, circumstances arise which have not been contemplated 
by the parties, and, consequently, where no intention has beeu ex¬ 
pressed by them, or can be inferred from their acts. In such eases 
the law proscribes their respective rights and liabilities according 
to tho dictates of justice—that is, of general expediency—and ac¬ 
cording to what it is presumed their intention would have been, 
had they had those circumstances in their consideration when 
they made the contract. In a third class of cases the law pre¬ 
scribes the rights and liabilities of persons who have not in reality 
entered into any contract at all with one another, but between 
whom circumstances have arisen which make it just that one 
should have a right, and tho other should be subject to a liability, 


(a} Hand/ord v. Palmer , 5 Moore, 75. 423 ; Morgan r. Ravty, 6 H. k N. 265 ; 

(6) Marutti ▼. Williams, 1 JL & Ad. 30 L. J. Ex. 131. 



24 . FORMATION o/.CJoWfcltjTb. [BK. L 'CHAP. J. 

similar to the rights and liabilities which exist in certain cases of 
express contract. Thus, if oag-jjian has obtained money from 
another through the medium of‘-oppression, imposition, extortion, 
or deceit, or by the commission of a trespass, such money may be 
recovered back; for the law itnpli^a promise from the wrong-doer 
to restore it' to the rightful owper, although it is obvious that this 
is the very opposite of life intention. Implied*or constructive con¬ 
tracts of this nature are similar th’the constructive trusts of courts 
of equity, antj, in fact, are not contracts at all. 


SECTION II. 

OF THK.PAKTJKH TO CONTRACTS. 

Parties entitfnl to enfirree simple co>if) , ae/rf.-~Tlie interest in 
and right of action upon simple contracts is not conflncd to the 
parties to the contract (a); but the person for whose use, or for 
whose benefit a simple contract has been entered into, may 
enforce it, although ho is no party to it, and although the con¬ 
tract is not, in express terms, made with him, but with another 
on his bclmif, provided the consideration moves from him. In 
tho ordinary transactions of commerce, a man may sell or pur¬ 
chase in his own name, and yot it does not follow that tho contract 
is exclusively his, but the transaction is open to explanation; and 
others who do not appear os parties to the contract are frequently 
disclosed, and step in to demand the benefit of it ( 0 ). 

Except in the case of hills of exchange, promissory notes, and 
bills of lading, parties cannot annex to their contracts the inci¬ 
dent of negotiability, and mako them floating contracts payable to 
bearer. Where, therefore, the owner of a quantity of iron issued 
a note or undertaking in writing, whereby he promised to deliver 
on and after a future day 1000 tons of iron to the party who 
should lodge the note or undertaking with him, it was held that 
the instrument was invalid; for the law does not give a floating 
right of action to any one into whose hands such a writing may 
come (c). But, if a man publishes an advertisement promising to 
give a sum of money to any person who shall give certain in¬ 
formation, there is a contract with the person who performs tho 

condition (d). So, if a man signs and circulates a promise or 

• 

(a) CarrugU v. Waugh, 2 D. A R. 277 ; [() Dim r. Bwill, 3 Macq. H. L. C. 

PUzmauriss ▼. Waugh, 3 D. k R. 273; 16; Williams v. Lake, 2 E1L & RU 

Sutherland v. Pratt, 13 L. J. Ex. 246. 346 ; 29 L. J. Q. B. 1. 

(J) Per Ellenboroogh, Sickerts a (d) Williams v. Cancardine, 4 B. k 

v Burrell, 5 M. k S. 386. Ad. 621. 
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If . * 

agreement in writing tt> j»y 4 certain specified sum of money to 
any person who shall do a particular abtr, 'and the writing is 
delivered to a party'fcko d$wUl!& act on- th^ faith of tjie promise, 
such party is entitle*} to. tire ipotoey promised to bo paid. There¬ 
fore, where tho defendant Wo Was th$ master q( a Vessel, gave a 
written undertakiag^tinderTjia hjind to pay 0/. to anj person who 
should advance to ^a jBailor* that sum, provided the sailor should 
sail in the defendant’s ship, tlieh about to start, it was bdld that 
tho plaintiff, whp had Advanced 01 , partly in money and partly in 
goods, was entitled to recover that amount {jrom the defeilapt («). 

Stmngcra to' the tontract. —If the act *>r service forming the 
cause or consideration for the promise to A. be dono or performed 
by some third party, and not by A. himself, norat his instance or 
by his procurement, A. is said to be a stranger to the considera¬ 
tion, and cannot enforce the contract (/) ; but, if the act or 
service has been rendered to B. at tho instance and request, and 
through tho instrumentality and procurement of A., the considera¬ 
tion moves froth A. so as to enable him to enforce the promise (g). 
Where tlie dpf&ndant promised tho father of the plaintiff that, if 
the plaintiff woh Id marry tho defendant’s daughter, the defendant 
would pay to the plaintiff 201 , and the marriage was celebrated, 
and the plaintiff claimed tho 201 ., and it was objected that the pro¬ 
mise was not made to him, but to his father, tho court held that 
the action was properly brought by the plaintiff, who had per¬ 
formed tho meritorious act forming tho consideration for the 
promise ( h ). feut where, after the marriage, the fathers of tho 
husband and wife agreed together that each should pay a sum 
of money to the husband, and that tho latter should have full 
power to sue for the money, it was held, nevei thcless, that tho 
husband, not being a party to the agreement, could not en¬ 
force it (i). 

If there is a benefit to the defendant, and a loss to tho plaintiff, 
directly resulting from the defendant’s promise in fajpur of the 
plaintiff, there is a sufficient cause or consideration moving from 
the plaintiff to enable the latter to maintain an action upon the 
promise. Where Sir Edward Poole beiDg about to cut down 
1,000£. worth of timber on his estate, for the purpose of poitioning 


(«) M'Kune ▼. Joyvson, 5 C. 15. N. S. 
218; 28 L. J. C. P. 183. But bn 
WUUcuns r. Lake, supra. 

if) Pace r. Onto*, 4 B. & Ad. 434 ; 
lN.i M. 303 ; Crow r. Rogers, 1 Str. 
692; Bourns r. Mason, 1 Ventr. 6 ; 2 
Keb. 467. 

id) Curtis v. CoUiugrcoo.1, 1 Ventr. 
297; Lnmplciqh r. BmilhwnUe , 1 
Smith’s L. C. 285, 5th nl ; Hob. 105; 
Townsend v. Hunt, Cro. Car. 480: 


Denman, t\ J., EaMuocl r. AV,iyow, 11 
Ad. A K. 462; Mtuhj* II,sd, 1 Cowp. 
137; 1 Doug. 142. 

(A) Piounthr v. Wood, Het. 30; 
Ayatio v. Foil**, 14 Moo. P. C. 171, 
ixtst, n. 43 ; and *ee (JarrtU ▼. Handlsj/, 
3 B. k C. 462 ; C D. k H. 819; 4 B. & 
C. 664 ; 7 D. k B. 144; Thatcher v. 
England, 8 U B. 262. 

(i) Tweddle v. Atkin**, 1 R k 8. 
893 30 L. J. Q. B 265. 



FORJIATIOX OF CONTRACTS. 



[liK. I. OHAP. I. 


his daughter Crisel, the eldest son and heir promised Sir Edward 
that, if ho would not fell the timber, he, the son, would pay bis 
sisterGriscl 101 ) 0 /., and Sir Edward, confiding in his sons promise, 
allowed the timber to stand, and after his death the land, with 
the timber growing thereon,- descended to tho son, who then 
refused to fulfil his promise, whereupon the daughter and her 
husband brought an action against him, it was held that the 
action was well brought, for tho son had the benefit of having the 
timber, and the daughter had lost her portion by reason of the 
brother’s promise (k), So where Rookwood beiug about to charge 
his lands with 40 /. per annum to each of his younger sons for 
their lives, the eldest son desired him not to charge the land, and 
promised to pay the younger sons duly the 40 /., ami Rookwood, 
confiding in this promise, neglected to make the provision he had 
intended for his younger children out of the land, and after his 
death the eldest sou refused to fulfil his promise, whereupon tho 
two younger sons brought an action for tho recovery of the monoy, 
the whole court held clearly that the action was well brought, 
and that it was a good consideration; for the defendant's land 
would have been charged with the rents but for his promise to 
pay tho money to the plaintiffs (/). In these cases the considera¬ 
tion indirectly moves from the party in whoso favour the promise 
is made. 

It was formerly held that tho near relationship of parent and 
child extended to the child an interest in a contract entered iuto 
by the parent in its behalf and for its benefit; that the parent 
might be considered as the inuro agi-ut of the child in whose 
behalf and for whoso benefit the contract was made, and that the 
latter might consequently maintain an action upon it (m). Thus, 
where the defendant promised a physician that, if ho succeeded in 
effecting a particular cure, lie, tho defendant, would give a certain 
sum of money to the physician's daughter, and the daughter 
brought the action, it was adjudged maintainable; “for the near¬ 
ness of the relation gives the daughter the benefit of the con¬ 
sideration performed by the father " (n). Rut these cases could 
not now be supported at law (o), and in equity a third person 
cannot enforce a stipulation made by another in his favour, and 
for which that other has given valuable consideration, with tho 


(*) Dutton v. Poole, 2 Lev. 210; 1 
Vent. 318, 334 ; T. Jones, 102 ; afliinn-d 
in error in the Exchequer Chamber, T. 
R«ym. 392. “It is difficult to con¬ 
ceive,” said Lord Mansfield, “how » 
doubt could be entertained in the ciuuj 
of Dutton v. Poole," Martyu v. Hind , 
*upra. 

(/) Pool uo&r t rose, Cro. El U. 164; 


and see Story's Coram. on Eq. Jur. a. 64. 
(*i) Dutton r. Poole, 2 Lev. 211; 

Jlardr. 321 ; T/tomaa v. -. Styles, 

461 ; Jlafcild v. Collard, Aleyn, 1; 
JlijipoH v. Norton, Cro. Eliz. 849, 881. 

(a) Bourne v. Mason, 1 Ventr. 6 ; 
Lnxt v. Haices, Cro. Eliz. 619, 652 ; Het. 
176 ; Baieer v. Jfortiyrur, 1 Brownl. 40. 
(o) Ttccddlc v. A Ikinson, ante, p. 25. 
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view of benefiting such third person, unless his condition in life 
has been altered by and in consequence of the stipulation (p). 
Where the uncle and guardian of an iufant, at the request of the 
infant, delivered 12/. to J.& to educate the infant, and, in con¬ 
sideration of this, J. S. promised to educate the infant, and to pay 
the infant 12/. when he came of age, it was held that the latter 
was the proper party to maintain an action for the non-payment 
of the 12 /. ( q ). An action will not lie against a railway company, 
as carriers of passengers for hire, at tho suit of a master, for a 
personal injury sustained through their negligence by his servant, 
whereby the master lost the benefit of tho services of tho servant; 
the contract out of which rose the duty to carry safely being a 
contract between the company and the servant (>•). So, also, where 
a master sent forward his servant by train with his portmanteau, 
and it was delivered by the servant and accepted by the company 
as port of tho servant’s luggage, nothing being said os to the 
ownership of the portmanteau, it was held that no action lay against 
the company by the master for the loss of his portmanteau, on tho 
ground that the contract was between tho company and tho ser¬ 
vant (a). And, where a telegraph company negligently Inin-sent a 
message containing an offer for a cargo of ico to tho vendor, in 
consequence of which the vendor iucurrcd expense, it was held 
that he could not suo tho telegraph company, because their con¬ 
tract was with tho sender of the message and not with the 
receiver, although, if the sale had been effected, the vendor would, 
by the course of the trade, have been bound to re-pay the sender 
tho cost of the message (/). 

Parties to contract* with banker*, warehousemen , and 
wharfingers. —If money is sent to a banker for the payment of 
certain debts, tho consideration for a promise by the banker to 
pay over the money, pursuant to the directions he has received, is 
said to move from the creditor whose particular debt is to be paid, 
and who is the object of the remittance ; it being considered that 
tho debtor is the agent of the creditor, and that the money is paid 
indirectly to the banker by the latter (v). But in all cases where 
money is sent to ono person to be paid by him to another, to 
enable the person who is the object of the remittance to maintain 

(/») S pence's'Equit. Jur., roL 2, pp. 

280—286. 

(q) Off ham v. Hale man, 1 Kollo Abr. 

31, 11 L 8. 

(r) Alton r. Midland B<j. Co., 19 C. 

1*. N. S. 213 ; 34 L. J. C. 1’. 292. 

(«) Becker r. The, Great Eastern /!*/• 

Co., L. K. 5 Q. B. 241. But it is diffi¬ 
cult to understand why the plaintiff waa 
not entitled to recover the value of the 


jjortman trail on the ground that it was 

^tlFffintford r. Unilnl Kimjdotn Telt- 
fjrajth Co., L. K. 4 Q. B. 706 ; 38 L. J. 
O. B. 249. 

(*) Lilly v. Hay, 5 Ail. k K. 548 ; 
Hoorc v. JUshcll, 27 1 , J. Ex. 3 ; Noble 
v. Nat. Diset. Co., 0 H. k N. 228 ; 29 
L J. Ex. 210. 
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an action against the remittee to recover the amount transmitted 
to him, there must be an express promise or assent on the part of 
the latter to pay over the money to the former, or to hold it to his 
use, inasmuch as the mandate is revocable so long as no such 
assent, promise, or engagement, lias been given or entered into ( x ). 
When, however, the assent has been given, and the attornment 
made, the order to pay the money, if founded upon a precedent 
debt or other good consideration, becomes irrevocable (y); the 
creditor looks no longer to the security of his original debtor, but 
relies on the assent of the remittee, which cannot be retracted, 
and is entitled to maintain an action against him for the amount 
received (x). But, if the amount transmitted be a mere voluntary 
gift or donation, founded upon no precedent consideration, debt, 
or duty, the authority may be invoked at any time before the 
money is actually paid over by the remittee (a), just as money, 
when paid by mistake to an agent, and placed by him to the 
account of his principal, but not paid over, may be recovered back 
by the party who has inadvertently transmitted it (b). Subject 
to these qualifications, some of the old cases in Rolle's Abridg¬ 
ment, where it has boon held that, if 201. be delivered to B. to pay 
over to C., C. can maintain an action against B. to recover this 
money, or that, when goods are givon by A. to B., under an agree¬ 
ment that B. shall pay 201. to C., that becomes a debt duo to C., 
may still be considered good law (c). Warehousemen, wharfingers, 
and bailees of goods, stand in the same situation as bankers and 
depositaries of money; and, when they have accepted a delivery 
order, presented to them by a purchaser, they become the bailees 
of the party mentioned in such order, and are liable to him 
upon their promiso to hold the goods on his account and at his 
disposal (d). 

Parties entitled to enforce contiaci* wider seal .—As a con¬ 
tract under seal requires no consideration to support it, tho 
common law regarded only the instrument itself; and whenever 
a deed was expressed to be made between certain persons named 
in the premises of the instrument, or described therein as the 
contracting parties, those persons only and their privies claiming 


(y) William* v. Ererell , 14 Enat, 597 ; 
Fisher x. Miller, 7 Moore, 537 ; Baron 
v. Husband, 4 B. i AJ. 611; Howell v. 
Fall, 5 B. k Ad. 504 ; 2 N. k M. 381 ; 
WaUakc v. Hurley, 1 CL k J. 83 ; Grant 
v. Austen, 3 Price, 58 : Brind r. Hamp¬ 
shire, 1 M. k W. 873 ; Hilly. Boyds, L 
R. 8 Kq. 292. 

ill) Winter v. Foxocraerts, 2 Roll. Rep. 
40; JMxrtson y. FaunUeroy, 8 
Moore, 10; At bin v. Banciek, 1 8tr. 
165 ; Hodgson y. Anderson 3 B. k tt 


842 ; 5 P. A R. 744 ; Walker y. Rostron, 
9M.A W. 411 ; Griffin v. Weatherby, 
L. R. 3 Q. B. 753. 

(r) Best, C. J., Gibson r. Minet, 9 
Moore, 36. 

(а) Lyte x. Fenp. l)yer, 49 a, b, p. 7 ; 
Taylor x. Undcy, 9 East, 54. 

(б) Fuller y. Harrison, 2 Cowp. 665. 
(c) Starlcry v. Mylnt, 1 R. Abr. p. 82, 

pi. 13; JJisbontc r. Denabit, xb., pp. 80 , 

*\d) JJjalu v. Xir, 4 M. A V. 791. 
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through them by blood, representation, or otherwise, could take 
advantage of it by way of action («). It mattered not that the 
deed was made for the exclusive benefit or use of other individuals 
named therein, and contained covenants with them for the per¬ 
formance of certain duties, if they had not been made parties to 
the contract they could not sue thereon, although they might have 
sealed and delivered tho deed in common with those who were 
formally described as the parties to tho instrument (/). And 
although tho 8 & 9 Viet c. 106, s. 5, enacted that, after the 1st of 
October, 1845, an immediate estate or interest, and the benefit of 
a condition or covenant respecting any tenements or heredita¬ 
ments, might be taken, although the taker thereof was not named 
a party to the same indenture (g), this enactment was held only to 
apply to covenants respecting any tenements or hereditaments; 
and, therefore, where a composition deed was expressed to be made 
between “the several persons whpse names and seals are sub¬ 
scribed and affixed in the schedule hereunder written, being 
creditors executing theso presents as parties of the first part” and 
other parties, it was held that creditors who did not execute the 
deed were not parties to it, and could not take advantage of the 
covenants contained therein, although they were expressed to be 
made with the parties of tho first part and all other creditors (h). 
But, where a similar deed was expressed to be made with all tho 
creditors, it was held that all were parties, and could sue on the 
covenants, which were expressed to bo made with each creditor 
severally (i). When a deed was not made reciprocal between 
parties of the one part and parties of the other part, but was 
expressed to be made generally " to all ” in the nature of a deed 
poll, then, if any one or more persons contracted or covenanted 
therein with a stranger, the latter might bring an action upon the 
deed against the parties so covenanting and contracting, provided 
they had duly sealed and executed the instrument, as in tho case 
of an ordinary bond or obligation, where " fifty persons may be 
bound to one who is no party to the instrument, and all are liable 
to an action at his suit ” ( k ). 

When there was no formal commencement to a deed describing 
who were the parties to it, and whose deed it was, it was held to 


CMie 


\e) Chesterfield and Midland SilksUme 
Mery Co. r. Haxckins, 3 H. AC. 677 ; 
34 L. J. Ex. 121. 

(/) OUby r. Copley, 8 Ur. 1S8; 
Berkeley ▼. Hardy, 8 D. & B. 102 ; 5 13. 

A C. 855 ; lord Southampton r. Brown, 
6 B. A C. 718 ; Metcalfe r. Rycrofl, 6 M. 
k & 76. 

(a) And mo the 7 A 8 Viet c. 76, s. 
11, repealed by 8 A 9 Yict c. 106, ». 1. 


(A) Chesterfield and Midland SilksLone 
Colliery Co. v. Hawkins, 3 H. A 0. 677 ; 
34 L. J. Ex. 121; Guerin v. Kopcra, 8 
H. A ft 694 ; 34 L. J. Ex. 128. 

(s> Grxsty r. Gibson, 4 H. A C. 28 ; L. 
R. 1 Ex. 112 : 35 L. J. Ex. 74 ; Heroes 
r. Watts, L. R. 1 Q. B. 412; 35 L. J. 
Q. B. 171; McLaren r.^Baxter, L. R. 2 
C. P. 569. 

(k) Cooker t. CWd, 2 Lev. 74.. 
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be the deed of those who were named in the instrument as the 
contracting parties, and who put their seals to it (l). But they 
must have been named or designated in the body of the deed ; for 
no person could maintain an action upon a contract under seal 
unless ho was named therein, either by his own name or by some 
acquired or adopted name, or was otherwise described therein (m); 
and the contract or covenant must in express terms have been 
made with him (n). 

Trustee and eeetui que trxmt. —It was a fixed rule of law that 
the action upon a contract under seal, whether such contract was 
a deed inter ]>artes or a deed poll, must be brought by the party 
with whom the contract was in terms made, and not by the person 
on whoso behalf, or for whose benefit it had been made (o). In 
those cases the party to whose use or for whose benefit the con¬ 
tract had been entered into had a remedy in equity against the 
person with whom it was expressed to bo made. The Court of 
Chancery deemed the latter a trustee for the former, and would 
compel him to executo his trust according to the apparent inten¬ 
tion of the contracting parties. Hence, the oue was technically 
said to have tho legal and the other the equitable interest in the 
contract. When, however, no express promise or engagement was 
entered into with some person or persons in particular, tho case 
was different. If, for example, a man by writing, sealed and de¬ 
livered, acknowledged generally that ho had received a particular 
sum of money to the use of A., this made him a debtor to A. to the 
amount specified (jt). A bill or receipt under seal was couched in 
the following terms: “ Received of A. 40/., to the use of B. & C., 
equally to be divided between them, to be repaid at such time as 
shall be most to the profit of B. Si C.; ” and it was held that this 
was an engagement with B. & C. to pay the money to them when¬ 
ever they required it, and that B. & C. might consequently maintain 
an action for the recovery of the 40/. (?). 

These distinctions have, however, become of less consequence 
since the passing of tho Supreme Court of Judicature Act, 1873, 
by the operation of which the beneficial interests arising under 
deeds will be recognised in every Court as amply as they were 
formerly in the Courts of Equity. 

Covenantees who Juice omitted to execute the deed. —It is not in 
general necessary that those who have been made parties to a deed 

(l) Knroc v. Prahiloit, 1 Lil. Ravin, ford v. Shirley, 5 lloorr, 23 ; 2 B. & B 

28. 333. 

('*) Maughan v. Sharjx, 17 C. B. X. (/») Con r. Woddye. Dyer, 23, a. 

S. 443 ; 34 I. J. C. P. 19. ( q ) Shaw v. Shtrewood, Cro. Elia. 

(m) Snnd. Marine 1m. Co. v. Kearney, 729 ; Sund. Marine Ins. Co, ▼. Kearney. 

1« Q- B. 935 ; 20 1. J. Q. B. 421. wpra. 

(") Ojfly ▼. Warde, 1 1*t. 235 ; Bar - 
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inter partes should execute the deed to be enabled to sue thereon 
(r). Neither need a grantee under a deed execute, provided he 
has been made a party to the deed; for the law presumes his 
assent to the grant in the absence of an express disclaimer (e). 
Where real property, therefore, is conveyed to trustees, parties to a 
deed, it is not necessary for them to execute, as the legal estate 
forthwith vests in them unless they disclaim the grant; and, if 
one of the trustees renounces, the whole property vests in those 
who accept the trust (t). When, however, the execution of the 
deed by one of the parties is necessary to create or transfer some 
estate or interest, the creation or transfer of which forms the 
foundation or consideration for the covenants and stipulations con¬ 
tained in the deed, the party neglecting to execute cannot then 
maintain an action upon the covenants (ic). Where tenant for lifo 
and remainder-man are parties to an indenture, whereby they (so 
far as they legally can and may, according only to their respective 
estates and interest) demise their estate for a term of years, and 
the lessee enters into possession, the tenant for life may sue him 
for breach of covenant, although the indenture has not been 
executed by the remainder-man (x). 

Parties liable upon simple contiacts .—A person who signs a 
promissory note or an undertaking on behalf of another (y), or who 
is made a party to an agreement inter paries, and signs it in his 
own name in behalf of another, will himself bo personally respon¬ 
sible for the fulfilment of the contract, unless it clearly appears 
that he executed it as agent only, and that it was not intended 
that he should be personally liable upon it (z). Where the plaintiff 
agreed with two persons “ to pave their streets in Putney,” and 
they, " on behalf of the parish, agreed to pay him ” therefor, it was 
held that, ns the parish could not be sued upon such an under¬ 
taking, the work must have been taken to have been done upon 
the personal security and credit of the promisors, and that they 
wero therefore personally liable upon their agreement (a). So, 
where the respective attorneys for the prosecutor and defendants, 
on an indictment against the same parish for not rc-paving a road, 
entered into an agreement, by which the attorney for the prose¬ 
cutor agreed that the recognizances should be respited, and the 


(/•) Rone *. Boulton, 2 B. k Ad. 830. 
(<) Townson v. Ticktll, 3 R. & A1J- 
31. The disclaimer of a nrant of realty 
should bo made by deed. Fit*. Ab. 
Joint-Tenancy, pi. 9. 

(0 Small v. Harwood, 9 B. k C. 300. 
(u) Aulram v. Chace, 16 East, 212 ; 
Dover, in re, 18 Jnr. 52 ; Morgan v. Pike, 
14 C. B. 473. 

(w) How v. Greek, 3 H. k C. 391 ; 34 


L. J. Kx. 4. 

(y) Iusoh v. Coninglon, 2 D. k R. 
309 : In re Gee, 10 Jur. 694 ; Burrell v. 
Jones, 3 B. & Aid. 47-51. 

(;) Cooke x. Wilson, 1 C. B. N. 8. 
104 ; Lennanl v. Robinson, 5 Ell. k Bl. 
942 ; 27 L. J- Q. H. 49 ; Dcslandes v. 
Gregory, 29 L. J. Q. B. 95 ; 30 ib. 36. 

(«) Meriei v. IPtjmutulsold, Hanlr. 205. 
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attorney for the defendants agreed, *pn the part of the parish,” to 
pay the costa, it was held that the agreement was personally 
binding upon the Attorney for the defendints (b). An undertaking 
by ope man on behalf of another may either be the undertaking 
of an agent, or of a principal and sole contracting party who comes 
forward to secure, ou his own credit and responsibility, some 
benefit and advantage for a friend (c); or it may be the under¬ 
taking and guarantee of a surety, who binds himself for the per¬ 
formance of some act or duty by a third party who Is to be 
primarily liable upon the contract 

One person may, as we have already seen, have the benefit 
of the performance of the consideration for a simple contract or 
promise, and auother may be liable upon it as tho really con¬ 
tracting party: “ If A. contracts with B. to make a coat for C., A. 
must pay for it, though C. wears it.” But, if the plaintiff has 
made the party to whom the goods have been furnished his debtor, 
if, for iustance, he describes him as suck in his books or in letters, 
he con only treat tho other as a surety (<t). Where the dofendant 
gave a written undertaking to pay the directors of the Manchester 
Gas Works for “all tbo gas which may be consumed in the 
theatro during tho time that it is occupied by my brother-in- 
law, Mr. Neville,” it was held that he might be made liablo as the 
primary and solo debtor in an action for goods sold and 
delivered (e). 

Where tho managers of a particular undertaking, having a 
public, or corporate, or partnership fuud at their disposal, or 
power to impose assessments or make calls, and create a fund to 
defray expenses, employ workmen and servants, they will be per¬ 
sonally responsible for the payment of the parties they employ, if 
credit has been given to them and not to the fund at their 
disposal. But, “ whether any contract is made, or on what terms 
it is mode, must depend upon the circumstances of each case. If a 
party merely speculates on the chance of being paid, taking the 
risk whether funds will be collected and appropriated to his 
demand or not, there is no contract ” (/). If he is to be paid, pro¬ 
vided the requisite funds are obtained and not otherwise, there is 
a conditional contract, which becomes absolute as soon os funds 
have been received ( g ). 


(b) Walton t. Murrell, 1 C. k P. 507. 

(c) Redhead v. Color, 1 Stark. 14; 
Hall r. Ashunt, 1 Cr. k M. 714 ; Dokh- 
man r. Jon**, 14 L. J. Q. B. 228 ; 
Harper r. William*, 4 Q. R 285; 
John*on y. OgiWy, 3 P. Wm 277. 

(d) Aiuten r. Baker, 12 Mod 250; 
dnderrm y. Hayman, 1 H. Bl 121; 
Lanyilole y. Parry ,-2 D.lcR 57, 540. 


(«) Wood y. Ben*on, C. k J. 24; 2 
Tynr. 03 ; Edge r. Fnet, 4 D. k R. 245. 

(/) Landman r. BnlvddU, 7 Ixch. 
652; OiUs y. Smilk, 11 Jnr. 384; 
Alexandery. Woman, 6 H. kN. 100; 
Andrew ▼. Hally, 4 Bing. 5M. 

i utfEZi**"***- 1 ** 
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Partita liable'upon deeds.—A. person not made a .party to a 
deed may render himself liable to be sued itereon by sealing and 
delivering the deed ; for "one who is no party to a deed may cove¬ 
nant with another who is a party, and thereby be bound; he may 
oblige himself by the deed, if there be express words to it, and the 
deed be sealed by him (/*). A man may also be bound by the 
covenants of a deed in which he is described as a party, though he 
does not execute it, if he assents to it, and takes a benefit under it, 
and treats the contract as his deed (t). If a party sends forth a 
deed to the world as his deed, he cannot be heard to say that the 
instrument so seut forth as his own, professed to bo signed by his 
own name, and to be sealed witli his seal, is not his deed. If he 
intended to have the bonofit of the representation, he cannot reject 
the burthen ; he cannot be heard to say, against those who have 
dealt with him on tho strength of tho deed being his deed, that it 
is not his deed, that it was never executed by him, or that it was 
executed without his sanction or authority (k). If, too, he sends 
forth a deed as a valid deed, and induces others to act upon the 
representation, lie is estopped from afterwards setting up the 
invalidity of tho instrument, and showing that it was a simplo 
nullity ( l ). Where property is assigned by deed to a trustee, who 
covenants with the assignor, the assignor has no equity to proceed 
against tho cestui que trunt (m). 

Covenants in feigned mimes — Estoppel .—Generally speaking, 
the name of the covenantor or obligor appears in the body of the 
deed ; but there is a sufficient designation and description of the 
party to be charged if the name is written at the foot of tho 
instrument (u). A man may bind himself by deed either in his 
own name, or by some acquired or adopted name, title, or descrip¬ 
tion. Where, therefore, the defendant described himself in a deed 
by the name of “Davis and Marsh,” ho was held estopped from 
showing that his namo was Davis only (o). So, if a man executes 
a bond in the name of Thomas, he is estopped by the bond from 
pleading that his name is Joseph. If he is described as James in the 
body of the deed, and executes it in the name of John, by writing 
that name against the seal, and is sued iu the name of John, and 
pleads the misnomer, the plaintiff may rely ou the estoppel, and 
the deed is conclusive evidence of the adoption by the defendant of 
the names both of James and John (|?). If the defeudant has not 


(h) Holt, C. J., Sailer v. Kidqley, 
Holt, 210; Carth. 76. 

(i) Webb r. Spicer, 13 Q. B. 893 ; 18 
L. J. Q. B. 142. 

(fc) Export* Straffon, 16 Jar. 440. 

[1) She#., Athl., &c. } By. Co. v. Wood¬ 
cock, 2 Bail. Caa. 522. 


(m) Pickering t Claim, L. R. 6 Ch. 

(n) None v. Frampton, 1 Ld. Ravm. 
28; 1 Salk. 214; 4 Ed. 2, cited Cro. 
Eliz. 67. 

(o) EUioU v. Davit, HB.kP. 839. 

(p) Gould v. ji’met, 3 Taunt 606; 

D* 
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sealed and delivered the deed with his own hand, it must be made 
out that he is a party to it in point of law, by showing that the 
party who sealed and delivered the deed in his name was authorised 
so to do by a power of attorney or written authority under seal 

Covenants and obligations by otis person on behalf of another .— 
If an individual in a private capacity, not acting on behalf of the 
government, covenants in his own name for the act of another, 
he is personally bound by his covenant, although he describes 
himself in the deed as covenanting "for and on the part and 
behalf "of such other person. But, when upon the face of the 
contract it appears that the covenantor is an officer acting in a 
public capacity in discharge of his duty to the crown or the country, 
he is not personally liable for the fulfilment of the contract, unless 
he gives his own undertaking, and it plainly appears to have been 
the intention of the contracting parties that he should himself 
be responsible for the performance of the act covenanted to be 
done ( q ). 

Joint and several agreements and promises. —Where a defen¬ 
dant, a surveyor of highways, had incurred legal expenses on behalf 
of a parish, which were objected to, and opposition threatened 
to his accounts before the vestry, and the defendant at the meeting 
of the vestry offered to pay 50J. of those expenses if the opposi¬ 
tion was withdrawn, and the plaintiff and the other vestrymen 
present accepted the offer and signed a minute to that effect, 
and withdrew tho opposition, and suffered the accounts to be 
passed, and the plaintiff who was appointed successor to the 
defendant in the office of surveyor, sued the defendant for the 
501, it was held that he had no claim to the money, as the 
contract was with all tho vestrymen present at the meeting, and 
not with the plaintiff alone (r). 

If there be a joint retainer and employment of another by 
divers persons to do one thing for the benefit of all, they have a 
joint legal interest in tho fulfilment of tho contract by the party 
employed, although they may have several beneficial interests, and 
be possessed of separate shares, in the subject-matter of the con¬ 
tract ; but, if there be a separate retainer by each, in respect of 
the separate share of each, then they have separate interests in 
the fulfilment of the coutract (•). 

If, in consideration of certain services to be rendered by the 


Lipd y. Hook, Mod. Caa. 223, dted Cro. 
Klii. 897 n. (a); Janet r. WkUbrtad, 11 
C. B. 408 i Rceres v. Staler, 7 B. k C. 
489 ; JKu'ffafvu y. Bryant, 5 M. k W. 

(7) Wake y. Uamp, SO L J. Ex. 
278; 6 II. $ H. k C. 202; 


Unwin r. WoUrley, 1 T. B. 874 ; Allen 
y. Waldejravi, 2 Moore, 128. 

(r) KMam y. Collier, 21 L. J. Q. B. 
65 ; Lucan r. Beale, 20 ib. C. P. 184. 

(«) HatmU y. GHfilk, 2 Or. Ic M. 679 ; 
Hill r. Tucker, 1 Taunt. 7; leans r. 
Draper, 1 BolL Abr. 31, pL 9. 
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promisees, a promise is made to pay them a sum of money, this is 
a joint promise in favour of all, in which all are jointly interested ; 
and the pointing out the particular share that each is to receive of 
the sum so promised to be paid will not create a severance of 
interest. But, if one sura in eolido is not to be paid in the first 
instance, and afterwards divided, but separate and independent 
payments are to be made to each, then their interests are sepa¬ 
rate (t). 

Of joint and separate interest* in deeds.—If parties take a 
joint estate under a deed, and a covenant affecting the enjoyment 
of that estate is entered into with them and u each of them,” the 
covenant is a joint covenant. If, on the other hand, the covenantees 
have separate estates and interests, then a separate duty arises to 
each one in respect of their several estates (u). 

If a covenant to do a particular act be entered into with several 
persons generally, as “with A., B., and C.,” they.have all primd 
facie a joint interest in the performance of it ( x ). If a covenant 
is entered into with divers persons to keep a certain sea-wall in 
repair, this is, primd facie , a joint covenant; but, if it appears 
on the face of the deed that the covenantees are so many separate 
landowners, possessed of separate estates, the covenant shall be 
construed to be a several covenant, by reason of their several 
interests. 

If any one of several partners or joint adventurers enters into 
a contract or stipulation with the rest, such as an engagement not 
to trade on his own account, or not to sell merchandise without 
the assent of the others, Ac., this is a joint contract; for they 
have a joint interest in tho performance of it, and tho breach 
operates as a joint damage to alL A covenant with several 
persons for the payment to thorn of a sum of money is a joint 
covenant with all, in the performance of which they have a joint 
interest; and the pointing out of the share which each is to take 
of the entire amount will not creato a separation of interests ( y ); 
but, if a covenant be made with ten persons to pay a distinct sum 
of money to each of them, a separate duty arises to each; and it 
is the same in contemplation of law as if a separate and distinct • 
contract had beon entered into with each one of the parties sepa¬ 


rately (z). 

U) Thomas y. -, Style*, 461. 

(») Slingsby's case, 6 Co. 18 b.; Wind¬ 
ham's case, ib. 7 b. ; James v. Emery, 8 
Taunt. 245 ; 2 Moore, 195 ; Foley y. 
Adderibrooke, 4 Q. B. 207 ; Hopkinson v. 
Lee, 0 ib. 964 : Wakefield v. Brown, 9 ib. 
209 ; Pugh y. Stringfield, 27 L. J. C. P. 
34; HaddoKY. Ayers, 28 I*. J. Q- B. 
106. 

(x) Sorsbie v. Tark, 12 M. & W. 156- 


158 : Bradbume r. Jtotficld, 14 ib. 578 ; 
Kcighllcy v. Watson, 8 Excb. 725 ; 
WctkercU v. Langston, 17 L. J. Ex. 341 ; 
1 Etch. 634 ; Senantc y. James,'Vi B. 
k C. 410; 5 M. k It. 299. . 

(y) Lane v. Drinkwater, 1 £. M. k R. 
599 ; Byrne r. FiUhugh, ib.Q 13, n. (a); 
English y. Blundell, 8 C. & P. 332. 

(?) Withers y. Bircham, 8 B. k C. 
254 ; Shaw y. £fcr"«ood; Cr«. EJiz. 729,' 
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Rights of Unants in common. —If two tenants in common 
make a lease, reserving one entire rent to themselves, they have a 
joint interest in the rent, although it is reserved to them “ accord¬ 
ing to their several and respective rights and interests; ” but, if 
there arc several demises, and a separate reservation of rent to each 
tenant in common, they have separate interests (a). When an 
estate in land, with covenants annexed, comes to two persons as 
tenants in common, their interests are in certain cases joint or 
several at their election (6). If, after a joint demise by tonants in 
common with a general reservation of ono entire rent, one tenant 
in common dies, the rent is severable, and follows tho separate re¬ 
versions, so that the heir at law of tho deceased tenant in common 
i9 entitled to one moiety of the rent, and may maintain an action 
against the surviving tenant in common, for receiving moro than 
his share (c). A covenant to repair in a joint demise by tenants in 
common runs with the entire reversion; and all the tenants in 
common of tho reversion at the time of tho breach, or their repre¬ 
sentatives, are jointly interested in it (d). 

Rights of joint tenants. —If two joint tenants make a lease of 
their land, reserving rent to ono of them, it shall enure to both in 
respect of the joint reversion (e) ; and the same rulo holds good 
with respect to parceners who have a unity of interest, title, and 
possession, and together constitute but one heir (/). 

Joint and separate interests in the case of implied contracts 
and promises. —In implied contracts and promises, if tho consi¬ 
deration moves from several persons jointly, tho law raises a corre¬ 
sponding implied promise in favour of all, in which all are jointly 
interested ; but if there be several separate considerations moving 
from the parties separately and individually, the law implies a sepa¬ 
rate promise in favour of each, and their interests are separate (g ). 
A carrier, being in want of assistance upon the road, engaged 
two persons separately to aid him with their horses. Each sent 
three horses, with a carter to attend them, and the six drew tho 
waggon ; and they wore directed to send in their several accounts. 
The two brought a joint action for the hire; but it was held not 
to be maintainable, as they had no joint interest ( h ). If several 
persons agree to make a joint purchase, and employ an agent to 
buy merchandise on their joint account, and the agent goes into 
the market and makes the purchase in his own name, and the 

(n) Povns T. Smilk, 5 B. & Aid. 850 ; N. S. 713 ; 35 L. J. C. P. 18. 

Ta* t. Dinn, 28 L. J. Ex. 94 ; WiU (*) Co. Litt 214 a, 180 b. 

hinson r. Hull, 1 Scott, 675. (/) Decharms y. Hurioood, 4 M. A Sc. 

(&) Midgeley y. Lovelace, Carth. 289; 400. 

Kitchen v. Buddy, 1 Lov. 109; Women- (g) Coleman v. Sherunn, 1 Salk. 137 ; 

ley v. Dotty, 26 L J. Ex. 219. Story y. Richardson, 6 Bing. N. C. 129. 

(c) Beer y. Boer . 12 C. B. 60. (A) Smith y. Hunt, 2 Chit. 142. 

(«*) Thomp^n y. Halccvnll, 19 C. B. 
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vendor neglects to fulfil the contract, the employers of the agent 
are jointly interested in the contract made by their agent (i); and, 
if goods and chattels are deposited by several joint owners in the 
hands of a bailee, they are not claimable by one of them alone; 
and money paid into a bank to the joint account of several persons 
cannot be drawn out by one of them alone; but, if several joint 
owners of a sum of money allow one of them to deal with tbeir 
money and place it in the hands of a banker to his separate 
account, the banker may treat that as a contract with the one 
individual dealing with him, and refuse to be accountable to the 
joint owners of the money. 

‘If a sum of money in aolido is advanced by several persons, 
the law raises an implied joint promise of re-paymont in favour of 
all; but, if several sums be advanced separately by each, the law 
implies a corresponding separate promise in favour of each (k). 
Two joint owners of a sum of money, travelling together on tho 
highway, were robbed of the money; and thereupon they brought 
a joint action against the hundred, when it was objected that they 
ought to have sued separately; but tho court held that they were 
properly joined, because they were jointly entitled to the damages 
to be recovered. If, however, there had been several sums of 
money, the separate property of the parties robbed, then separate 
actions should have been brought (/). A., B., and C., being 

assignees under a commission of bankruptcy, incurred legal 
expenses on account of the bankruptcy to tho amount of 208/. 
A. and B. each paid the sum of 104/. in discharge of the solicitor’s 
bill, and brought a joint action against C. upon an implied promise 
for contribution, when it was held that they could not sue jointly, 
but must each bring a separate action, as the law would imply a 
separate promise in favour of each, in respect of tho money which 
each had paid on account of C. (m). But, although several persona 
may contribute severally in equal shares towards one entire 
amount, yet, if their several contributions are put together and 
advanced as one sum in aolido , the implied promise of re-payment 
is a joint promise to aU in respect of the entire sum so advanced, 
and not a several promise to each in respect of their several con¬ 
tributions thereto (n). If several persons contribute their severa 
proportions of a sum of money which is to be paid under a special 
contract to which they are parties, and the money is advanced 
as a sum in aolido, and the contract is afterwards abandoned or 
rescinded, the implied promise to re-fund the money arises m 


(t) Cothay v. Famuli, 10 B. & C. 672. 

<*) '• *“**.?5 : 


(*) Osborne v. Harper,J 
Driver r. Burton, 17 Q. B. 
J. Q. B. 157. 
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(J) W interstate, Ac., Dyer, 870, a, pi. 

(m) Brand r. Bouleot, 8 B. k P. 285. 
(«) May r. Kay. I €. & P. 44. 
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favour of all (o). In a statutory mortgage under the Conveyancing 
and Law of Property Act, 1881, the implied covenants are joint 
and several unless the amount is expressed to be secured in distinct 
shares or sums (p). And where in a mortgage or obligation the 
sum is expressed to be advanced by two or more persons out of 
money belonging to them on a joint account, the mortgage money 
due to them is deemed to belong to them on a joint account as 
between them and the mortgagor or obligor, and the receipt in 
writing of the survivor or his personal representative is a good 
discharge ( q ), unless otherwise provided. 

Of joint and several liabilities ex contractu.—“ Each party to 
a joint contract,’* observes Parke, B., “ is severally liable in one 
sense; £«.; if sued severally, and ho does not plead in abatement, 
ho is liable to pay the entire debt; but he is not severally liable 
in the same sense as ho is on a joint and several bond, which in¬ 
strument, though on one piece of parchment or paper, in effect 
comprises the joint lxmd of all and the several bonds of each of 
the obligors ” (r). It may bo laid down as a general nilo that, 
whorever several persons agreo to perform a particular act, they 
are bound jointly and not severally in the absence of express words 
creating a several liability. If two or more persons covenant 
generally for themselves, without any words of severance, or that 
they, or one of them, shall do a particular act, a joint charge is 
created («). If three arc bound in a bond by theso words: “ We 
bind ourselves, and each of us jointly,” it is a joint obligation ; 
for the word "jointly” makes the obligation joint, which the won! 
" each ” cannot make several. Any number of persons may bind 
themselves jointly for the performance of ono entire duty, and bo 
become sureties for one another for the performance of the thing 
contracted to be done (£). If several persons sign a promissory 
note commencing, " We promise to pay,” &c., each is liable for the 
other, and all are liable for tho full amount of the note (u). There 
is no absolute rule of equity that a contract which is in terms joint 
and would be so construed at law is in equity joint and several (x). 
Under the Conveyancing and Law of Property Act, 1881, a cove¬ 
nant, contract, bond, or obligation, under seal, made with two or 
more jointly to pay money or to make a conveyance, or to do any 
other act to them or for their benefit, implies an obligation to do 
the act to or for the benefit of the survivor or any other person to 
whom the right to sue devolves (y). 

(o) English r. BlundiU, 8 G k P. 332. AN. 675; 81 L. J. Ex. 145. 

(?) 44 A 45 Viet c. 41, a. 28. (s) Bacon’a Abr. tit " Obligation*.” 

(?) S. 61. (0 1 Sannd. 291 b, n. 4. 

(r) King v. Hoare, 18 M. k W. 505 ; (u) Manley r. Boycott, 2 Ell. A BL 46. 

\-fribeon, 10 Q. B. 106 ; 16 L. (*) Kendal r. BamiUon, 4 Ap. Cm. 504. 

J. Q. B. 165 ; Cross v. Williams, 7 H. (y) 44 A 45 Viet c. 41, a. 60. This 
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If two or more persons who have joined together in a contract 
“ covenant severally,” or become “ severally bound,” it is (in the 
absence of express words implying a joint liability) the same as if 
each of the covenantors had executed a separate bond on the same 
parchment (z). When the parties engage for the performance of 
distinct and several duties, mere words of plurality, such as “ we 
bind ourselves,” will not make the contract joint (a). Where two 
persons guaranteed the due payment of an acceptance for 400J. 
“ in the proportion of 200 1 each,” it was held that a several lia¬ 
bility only was clearly expressed (6). 

If A. lets land to B. and C., and they covenant jointly and 
severally with the lessor to pay tho rent, or the like, they are 
sureties for each other for the due performance of the contract; 
and it is as competent for each of them to covenant for the other 
as it is for a stranger to covenant for both, which is a common 
thing ( c ). A covenant by two or more persons “ for ourselves and 
each of us,” or “ for ourselves and every of us,” is a joint and 
several covenant (d). It has been held that, where tho lessees in 
the first covenant of a lease " covenant jointly and severally in 
manner following,” the joint and several liability extends to all tho 
subsequent covenants, in the absence of any express words mani¬ 
festing an intention to the contrary (e). If several persons enter 
into a joint bond or promissory note, or other contract, and in tho 
obligatory part make use of the pronoun I instead of wt, they are 
jointly and severally bound (/). 

Where three persons agreed to refer certain disputes between 
them to arbitration, and “jointly and severally ” promised and 
agreed to perform the award, and tho arbitrator awarded that two 
of thorn should pay a sum of money to a third, and settled and 
directed tho amount that was to bo paid by each, it wns held that 
each was liablo for the whole amount awarded, as well as for his 
individual share (g). If a party of friends dine together at a 
tavern, they are jointly and severally liable for the entire cost of 
the entertainment, in the absence of circumstances showing an 
express intention to the contrary. No certain rule of law, how¬ 
ever, can bo laid down to regulate tho joint or several liability 


extends to an implied covenant. It 
applies onl ess otherwise provided. 

(§) Newton v % Blunt, 3 C. B. 681; 
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J. Ex. 145. 

tc) Enys r. Donnithom, 2 Bur. 1190 ; 
1 Wins. Ssund. 


(d) May v. Woodwari, 1 Freom. 248; 
Bolton v. Lee, 2 Lev. 56. 

(e) Duke Northumberland v. Erring- 
ton, 5 T. R. 522. 

( f) Saver v. Cbaytor, 1 Lutw. 696 ; 
CUrk v. Bladestock, Holt, N. P. C. 474 ; 
Hall v. Smith, 1 B. k C. 409; Ex parU 
Buckley, 14 M. k W. 469. 

[y) Mansell r. Burredge, 7 T. R. 
352. 


154, n. 1. 
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upon implied contracts, as the right of action entirely depends 
upon the varying facts of each particular case, and the inference a 
jury may be disposed to draw from them. In a case where provi¬ 
sions were furnished for the use of the officers of a regimental mess 
in camp. Lord Kenyon seems to have thought that the officers were 
severally liable only in respect of the articles used and consumed 
by each ( h ). 

Joint and several purchases. —If two persons join in giving an 
order for an undivided parcel of goods, they are jointly liable for 
the price of them, unless it be proved that there was a separate 
contract with each (i). If they employ an agent to make the 
purchase, and he purchases an undivided quantity, they are jointly 
and severally responsible for the price ( k ). But, if thore be no 
agency in the matter, and the purchaser of an undivided parcel of 
goods, subsequently makes a sub-contract with other parties for 
tbo.taking by them of particular shares in his purchase, this sub¬ 
division of his beneficial interest under the original contract does 
not render the persons claiming under him jointly responsible with 
himself for the performance of the original contract ( l). 

Contracts with agents. — Rights of the principal. —If the agent 
who makes the contract contracts only in the name of the principal, 
intending to bind the latter, and not himself, by the contract, he 
will have no right of action upon it in his own name, unless he has 
himself an interest in the contract. Where certain tolls vested 
in a body of commissioners were let to the defendant, under a 
memorandum which stipulated that the rent was to be paid to 
the treasurer of the commissioners at his house in Ely, it was 
held that the contract was with the commissioners—to pay them 
through the medium of their officer—and that they alone , could 
sustain an action upon it (m). So, where several persons rented a 
building to be used as a synagogue, and a treasurer was appointed 
annually by them, whose business it was to let seats and receive 
the rents for the use of the lessees, it was held, in an action 
brought by the treasurer for rent due in respect of the seats so 
lot, that the contracts for the occupation of the seats, though in 
fact made with the treasurer, were, in point of law, made with 
the lessees who had the title to the synagogue, and that they, and 
not their servant, the treasurer, were the proper parties to main¬ 
tain the action (n). 

Principals contacting as agents. —If a party describes himself 

(h) Fortier v. Taylor, 8 Carapb. 49; (0 Coopt v. Eyre, 1 H. Bl. 37. 

Holies Abr. 24, 31. (m) PigoU r. Thompson, 3 B. & P. 

}*> v. Luplon, 2 M. & Sc. 371. 147 ; Bowen r. Morris, 2 Taunt. 874. 

v - Duckicorlh, 12 East, (n) Israel r. Simmons, 2 Stark. 856 ; 
'" c ‘ Seignor and fVol titer's cast, Godb. 360. 
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on the face of a written contract as agent, but does not disclose 
who his principal is, he may repudiate the agency, and claim the . 
benefit of the contract as the principal, if he is in xsality the 
principal Although a man cannot, in strict propriety, of speech, 
be agent to himself, yet in a contract of charter-party he may- 
reserve to himself the right to fill either or both of those characters 
at his election; he may contract as agent of the freighter, whoever 
that freighter may turn out to be, and may then, if he pleases, 
adopt that character himself ( p). 

Concealment of agency—Rights of undisclosed principals.— 
If there is nothing on the face of a written contract to indicate 
agency, but one of the contracting parties is in reality an *gent 
contracting on behalf of an unknown and undisclosed principal, 
the latter miy, in general, at any subsequent period, so long as 
the contract remains executory, come forward and claim the benefit 
of it; but he is, of course, bound by all the equities raised by his 
agent whilst dealing apparently as a principal, and can take such 
rights of action only as the latter possesses at the time that he, 
the principal, discloses himself (q). If, therefore, a factor entrusted 
with the possession of goods, sells them as his own with the autho¬ 
rity of the true owner, and the purchaser deals with the. factor as, 
and believes him to be, the principal in the transaction, in an 
action by the true owner for the price the purchaser may avail 
himself of any set-off which has accrued to him against the factor 
while he believed the factor to be the principal (r). This right of 
the principal to disclose his real character, and require the fulfil¬ 
ment of the contract with himself personally, exists even in the 
case of factors who have sold goods for the principal in their owu 
names under a del credere commission, provided the general balance 
of uccounts between the principal and the factor is at the time in 
favour of the former (s). And no rule or custom of the Stock 
Exchange can alter the law in this respect, or in anywise control 
the legal rights of the principal, although the principal was cogni¬ 
zant of the rule at the time he employed the broker (t). Iuasmucli, 
however, as the factor has a lien on the price of the goods in the 
hands of the buyer to the extent of the balance due to him from 
the principal on the general account, his commission on the sale 


( p) Schmaltz v. Avery , 16 Q. B. 663 ; 
10 L J. Q. B. 231. 

(o) Risbourg r. Bruckner, 28 L. J. C. 
P. 94 ; Carr v. Hinchclijf, 4 B. k C. 647; 
Fish v. Kempton, 7 C. B. 692 ; Phelps r. 
Protheroc, 16 C. B. 370; 24 L. J. C. P- 
226 ; Scmcnza v. Brinsley, 18 C. B. X. S- 
467 ; Dresser v. Norwood, 14 C. B. N. S. 
674 ; 17 ib. 466. 


(r) Barries r. Imperial Ottoman Bank, 

L. K. 9 C. P. 8 S. v n , 

(s) Bonn v. Stewart, 6 Sc. N. R. 1 
Serimshirc v. Alderton, 2 Str. 1182 
Bscot r. Afilward, 1 E«p. N. P. 108 
Hornby r. Lacy, 6 M. k S. 166 ; Drink- 
voter v. Goodwin, 1 Cowp. 266 ; Hudson 
▼. Granger, 6 B. k AliL 27. ' 

(0 Humphrey *. Lucas, 2 C. AK. 162. 
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monies advanced, &c,, be may insist on payment from the buyer 
to himself in opposition to the principal, to the extent of the monies 
so due to him from the latter. 

In the case of a contract for the sale of land, specific perform¬ 
ance has been decreed, although the purchaser was a mere nominal 
contractor, purchasing on behalf of, or in trust for, an unknown 
and undisclosed principal (i tt ). As soon as a purchaser dealing with 
an unknown agent discovers that he is an agent, and .receives an 
intimation from the principal that the latter intends to look to 
him for payment, ho is not afterwards justified in settling with the 
agent (u). The undisclosed principal who comes forward to adopt 
the contract must adopt it in omnibus; and, if it is coupled 
with an agreement giving the defendant certain rights as against 
the agent, the principal must take the contract sifbject to those 
lights (x). 

In certain cases, however, where a contracting party professes 
to be a principal in tbo transaction, those who have contracted 
with him as a principal may refuse to fulfil the contract with any 
other person than the party with whom they have contracted as a 
principal. Where, for example, on the face of a charter-party for 
the hire of a vessel, one of two contracting parties was described 
as tho owner of the vessel, and contracted with the other party in 
that character, it was held that a third person could not come 
forward and claim the benefit of the contract on the ground that 
he was himself the principal and owner of the vessel, and that the 
person described on the face of the contract as owner was not, in 
truth, tho owner, but his agent. The inducement to the one party 
to enter into the contract may have been the character, credit, aud 
substaucc of the other party described as the principal; and the 
former has a right, therefore, to decline performance of the contract 
with any other person ( y ). So, in the case of a contract for the 
sale of land, if it appears that the agent treating for the land con¬ 
tracted as a principal in tho transaction, and that tbo agency was 
designedly concealed because it was known that the vendor, from 
personal consideration, would not have sold the land to the un¬ 
disclosed principal, and the vendor has consequently been deceived, 
the principal cannot come forward and enforce the contract so 
obtained. 

So, where a merchant, residing in England, orders goods for a 
foreigner, the usage of trade is that the credit is given to the home 
agent, who has apparently contracted as the principal, and that the 

[U) Hall v. Warm i, 9 Ves. 605. 8. 856 ; 29 L. J. C. P. 89. 

<“> v. Abingtan, 4 H. A N. (y) HumbU r. Hunter, 12 Q. B. 810 

557; 28 L. J. Kx. 2 82. 17 L. J. Q. B. 850. 

(*) Ramzotti r. Bearing, 7 C. B. N. 
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foreigner is not bound by, and consequently cannot enforce the 
contract (s). 

To entitle a person to enforce a contract, it roust be shown that 
he himself made it, or that it was made on his behalf by an agent 
authorised to act for him at the time, or whose act has been sub¬ 
sequently ratified and adopted by him; and the person for whom 
the agent professes to act must be capable of being ascertained at 
the time (a). A subsequent ratification, however, may bo valid, 
although the principal was ignorant of the transaction until after 
it took place ; and such a ratification may be made after an action 
has been commenced upon the contract in the name of the prin¬ 
cipal (b). 

Proof of agency where the contract is in writing .—When the 
contract is in writing, and the agency is concealed, so that the 
agent appears on the faco of the contract to bo tho contracting 
party, and no mention is mado of any principal, it lias been con¬ 
tended that the admission of oral evidence, to show that the party 
with whom the contract is so made is in reality only an agent, 
infringes the well-known rule of law, that the terms of a written 
contract cannot be varied, or contradicted, or added to, by oral 
testimony, inasmuch as it is offered to introduce a party to tho 
contract other than the one in whoso name it is expressed to be 
made. But it baa been held that the evidence amounts merely to 
an explanation of the real character of the transaction, and does 
not in any degree contradict or qualify the provisions and stipu¬ 
lations of the contract itself; aud, whilst " it is clear that parol 
evidence to vary a written contract cannot be received, yet that 
tho parties contracted in the capacities of principals or agents may 
be explained ” (c). In all cases whero tho character in which 
parties contract is not defined on tho face of the writing (c/), 11 it is 
competent to show that one or both of the contracting parties were 
agents for other persons, and acted as such, in making the contract, 
so as to give the benefit of the contract to the unnamed principal, 
and this whether the agreement be or bo not expressed in writ¬ 
ing’* (e). But, if tho consideration moves from one only of the 
partners in a firm, such partner may sue alone (/); and upon 


(s) Die Elbinner Acticn-Ocscllschafl r. 
Clave , L. IL 8 Q. B. 313 ; Hutton r. 
Bullock, L. It. 8 Q. B. 331; 9 Q. B. 
572. 

(a) Watson r. Swann, 11 C. B. IT. S. 
756 ; 31 L. J. C. P. 210. 

(5) Ancona r. Harks, 7 H. k N. 636; 
81 L. J. Ex. 183. . . _ 

(c) Humfrey r. Dale, 26 L. J. Q. B. 
137 i 27 ib. 395. 

Id) Wilson r. Hart, 1 Moore, 50; 
Tnant. 295. 


•) Parke, I)., Higgins v. Senior, $ M. 
!. 844 ; Wakr v. llanvp, 30 L. J. 
273: 6 H. k H 768 ; 1 H. & C. 
; Bateman v. Phillips, 15 East, 272 ; 
rett r. Handley, 3 B. k C. 462 ; 4 B. 
I 664 ; 5 D. k R. 319; 7 D. k R. 
; Hupprll v. Roberts, 4 N k M. 81 ; 
x v. Partpihar, 17 L. J. Ex. 286 ; 
rr r. Cass, L. R. 5 Q. B. 656 ; 89 L 
. B. 249. 

•. Forbes, 14 Moore, P. C. 
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negotiable instruments, such as bills of exchange and promissory 
notes, none but the parties mentioned by their name or firm can 
be admitted to sue ( g ). 

Purchases in the name of one of several joint adventurers.— 
If several persons send their cattle to a particular salesman, who 
sells them all to one individual, the only contract is the contract 
with the salesman alone, and each separate owner cannot bring an 
action against the purchaser for the price of his cattle (h). But, 
if a number of persons agree to be jointly interested in a purchase 
which is to be made by one of them separately in his own name, 
and the contract is made accordingly, all may join in suing for a 
breach of it (i). 

Recovei'y of the money of the principal paid away by the 
agent. —If tho money of the principal has been paid by the agent 
under circumstances which create a right to recover it back, as 
for example, by mistake, or on the strength of a false or fraudu¬ 
lent representation, either the agent or the principal may bring 
an action for “money had and received,'* and recover the 
money (&). If the money of the principal is lent by the agent, 
tho principal cannot maintain an action against the borrower 
to recover it back when tho time of re-payment arrives, unless 
it is proved that the principal was in reality the lender; for/if 
B. lends money to A., and A. makes a further loan of it to C., 
B. has no right of action against C. to recover it back (l). Where 
a cargo belonging to several joint-owners was sold by their agent, 
and the money realised by the sale was paid into a bank by such 
agent in his own name, it was held that the bankers were ac¬ 
countable only to the agent from whom they had received the 
money (ra). 

Rights of principals upon deeds made by agents. —By an 
authority in writing under seal, one man may authorise another 
to enter into, and to execute, contracts under seal in his be¬ 
half (n); but it depends upon the express terras of such contracts, 
and upon the mode in which the power given to the agent is 
exercised, whether the contract, when made, is the contract of tho 
principal or of the agent, or whether it is the contract of neither 


(?) Beckham v. Drake, 9 M. k W. 91. 
(A) Martin, B., WaLhe v. Proton, 8 
Kxch. 852. 

(0 Colhay y. Fennell, 10 B. A C. 671. 
(k) 1 Roll, Abr. 88, pi. 12. ; Drope r. 
Thu re, l,atch. 126 ; lYacy r. Veal, Cro. 
•lac. 223; lb. 224 ; Duke of Norfolk v. 
W orthy, 1 Campb. 337; Stevenson t. 
Norloner 2 Cowp. 805 ; Smith v. SUap, 
12 M. A W. 585 ; Hostage y. Fools, 1C. 
M. k K. UO ; Jlolt V. hy, 1 Ell. i Bl. 


795 ; Archer v. Bank of England, 2 
Doug. 637. 

(0 Sims v. Bond, 6 B. k Ad. 393: 
Calland v. Loyd, 6 M. & W. 26; Cooke 
r. Seeley, 2 Exch. 746; 17 L. J. Kx. 288. 

(m) Sims v. Brittain, 4 B. L Ad. 375 : 
Pinto y. Santos, 5 Taunt. 447; Martin, 
B., 8 Excb. 852. 

(*) Com. Dig. C. 1, C 5; Horsley r. 
Rush, cited 7 T. R. 209; Harrison v. 
Jackson, ib. 210. 
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the one nor the other (o). If the principal has, by a written 
authority, sealed and delivered, authorised the agcut to cuter into 
and execute the deed, and the covenants contained in such deed 
are entered into with the principal in express terms, and the agent 
merely executes the deed in the name of the principal ( j>), then 
the contract is the contract of the principal. If, on the other 
hand, the agent is made a party to the deed on behalf of the prin¬ 
cipal, and the covenants are entered into with the agent as such, 
then the contract is the contract of the agent 

Liability of undisclosed principals upon simple contracts. _ 

The extent and nature of the authority of an agent may be de¬ 
fined by writing, by oral instruction, or by the course of dealing 
between the parties. When the authority of an agent is general, 
it will be construed liberally, but according to the usual course of 
business in such matters. When the authority is given by parol, 
and is ambiguous, it is to bo construed according to the course of 
trade in such matters; and, where it is unexpressed, it is to bo 
ascertained by investigating the courso of dealing pursued between 
the several parties to the transactions. Where an express autho¬ 
rity is given, an authority is implied combined with it to do all 
acts which may be necessary for the purpose of effecting the 
object for which the express authority is given. A general parol 
authority may be enlarged by parol, or even an additional 
authority superadded to it by the course of employment of the 
parties known to and acquiesced in by them. For instance, a 
merchant may authorise a clerk to accept or indorse bills of ex¬ 
change for him ; but this will not of itself authorise his paying or 
receiving money due on such bills. But, if, in the course of his 
employment, the clerk has, with the knowledge of the merchant, 
been allowed to do so, this will constitute a sufficient authority for 
that purpose, and will discharge the holders of the bill. An agent, 
employed to negotiate and concludo contracts, is not thereby 
authorised to pay or receive money which becomes due under such 
contracts; but the course of employment may justify the agent in 
so paying or receiving the money, if known to the principal, and 
not objected to by him ( q). If a principal employs an agent in a 
particular trade or business in which there are established usages 
regulating the powers and duties of agents, the authority of the 
agent is regulated by such usages (r). We have seen that oral 
evidence is admissible to show that a party contracting in writing 


(o) Jung r. Phosphate of Lime Co., L. 
R. 3 C. P. 130. 

( p) An agent who baa an authority 
under seal to grant leases should merely 
execute the lease in the name of the 
principal. Frontin r. Small, 2 Bajm. 


1418; Combe's case, 9 Co. 76 b. ; M'Anile 
r. The Irish Iodine Co., 15 Ir. Com. L. 
R. 146. 

(a) Pole v. least, 28 Bear. 562. 

(r) Sweating r. Pearce, 7 C. B. N. S. 
449 ; 29 L. J. C. f. *>.65. 
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was an agent, bo as to give the benefit of the contract to an un¬ 
named principal (ante, p. 43); it is in like manner admissible to 
fix the principal as the party really interested in the matter, and 
make him liable upon the contract (s). Thus, where, by a bought 
note containing the terms of a contract for the sale of wool, and 
also by the invoice, Read appeared to be the buyer of the wool, 
oral evidence was admitted to show that Read was in reality the 
agent of Hart, and that Hart had directed the wool to be delivered 
at a particular spot, and had there received it; and. Hart was 
accordingly made chargeable upon the contract, although he did 
not appear upon the face of it as a purchaser (t). And in the case 
of oral agreements, although an agent contracts for the purchase 
• of goods in his own name, and apparently on his own account, so 
as to make himself personally liable to the vendor for the payment 
of the price of them, yet tho principal, when once discovered, is 
also liable; but, whether the agreement be oral or in writing, the 
principal cannot be charged if he has bond fide paid the agent at 
a time when the vendor still gave credit to the agent, and knew of 
no one else as principal (u). If the vendor, at the time he strikes 
the bargain, knows that the party he is dealing with is an agent, 
but docs not know who tho priucipal is, and consequently debits 
the agent in the first instance, he may nevertheless, when he finds 
out the principal, claim payment of tho latter (x), provided ho 
makes his election so to do within a reasonable time (y). And the 
mere fact of filing an affidavit of proof against the estate of an 
insolvent agent after the undiscovered principal is known to tho 
creditor is not a conclusive election by tho creditor to treat the 
agent as his debtor ( z ). But, if, at the time the contract of sale is 
made, the vendor knows that tho buyer, though dealing with him 
in his own name, and pledging his own credit, is in reality on 
agent, and knows also who the principal is, and, notwithstanding 
such knowledge, chooses to give credit to the agent, and mako 
him his debtor, he cannot afterwards resort to the principal for 
payment (a). And, if an agent, having made a contract in his 
own name, has been sued on it to judgment, no second action is 
maintainable against the principal (6). If an agent has borrowed 


(0 Higgins v. Senior , 8M.4W. 844 ; 
Brdhav i v. Drake, 9 M. A W. 96 ; 11 M. 
A W. 317 ; Colder v. Dobell, L R. 6C. 

P. 486 ; 40 L J. C. P 224. 

(0 Wilson V. Hart, 7 Taunt 295; 1 
Moore, 50; Humfrey ▼. Dale, 27 L. J. 

Q. B. 390. 

(u) Armstrong r. Stokes, L. R. 7 Q. B. 
m ; 411* J. Q. B. 253. See Irvine r. 
Watson, 5Q.B.D. 414, C. A. 

(z) Kymrr v. Suvxrcrujm, 1 Campb. 
109; Thomson v. Davenport, 9 ft A C. 


78 ; Thomas r. Ed\cards, 2 M. AW. 
216. 

(y) Suicthurst v. Mitchell, 1 EL A El. 
623 ; 28 L. J. Q. B. 241. 

(s) Curtis v. Williamson, L. R. 10 Q. 
B. 57. 

(a) Paterson r. Oamlasequi, 15 East, 
62; Thomson v. Davenport, 9 B. A C. 
88 . 

(b) Priestley v. Pemie, 3 H. A C. 977 
84 L. J. Ex. 173. 
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money for his principal, and the amount has been received by the 
latter, he may be sued in an action of debt by the lender, although 
the lender, at the time he lent the money, supposed that the agent 
was the borrower (c). The burden of proof of agency is on the 
person dealing with any one as an agent, through whom he seeks 
to charge another as principal; he must show that the agency 
did exist, and that the agent had the authority ho assumed to 
exercise, or otherwise that the principal is estopped from dis¬ 
puting it ((£). 

Of the agent'a authority to sign writings for the principal— 
Except for the purposes described in the first, second, and third 
sections of the Statute of Frauds, viz., for the purpose of creating 
leases, estates of freehold, or any uncertain interest in lands, tene¬ 
ments, or hereditaments, other than leases under three years, and 
except in the case of agents appointed by a corporation to bind 
the corporate body to certain contracts, a mere verbal authority to 
the agent will suffice to bind the principal; and, in the great 
majority of instances, an authority binding one man to the acts of 
another is raised by implication of law (e). Any person who aci 
credits another by employing him in any particular course of deal¬ 
ing is bound by what has been done by such agent in tho courpo 
of his usual employment, and is responsible to third parties who 
have dealt with the agent in roliance upon the power and autho¬ 
rity with which ho was apparently clothed by tho principal (/). 
If B. has repeatedly signed A.’s name to policies of insurance, or to 
bills or notes, and A. has subsequently recognised and sanctioned 
such signatures, the law will imply a general warrant from A. to 
B., authorising tho latter to sign in A.’s name, and A. will con¬ 
tinue liable upon such contracts made by B. in the name of A. 
until the determination of the implied general authority has been 
publicly announced (g ). From repeated instances of employment, 
the law infers tho existence of an implied general authority to the 
party employed to bind the employer within the limits of the pre¬ 
viously recognised dealings (/t). But an agent employed specially 
to sign a contract for his principal upon one particular occasion is 
not impliedly clothed with any general authority to sign con- . 
tracts for him. And a person whose agency has been strictly 
confined to bill transactions has no implied authority to give a 
guarantee. The liability of the principal is always to be measured 


(c) Samiiel v. Orem, 10 Q. B. 262. 

(d) Pole v. Leak, 33 L. J. Ch. 165; 
28 Bear. 662. 

(c) Ridgxcay v. Wharton, 6 H. L. C. 
296 ; 27 I* J. Ch. 46. 

(/) Whitehead v. TtobUi, 13 Eaat, 
408; Watkins r. Vince, 2 Stork. 368; 


Holt, C. J., A non., 12 Mod. 664 ; All • 
xcootl r. Munnivi/s, 7 H. k C. 278. 

(y) Nail v. lreiruj, 1 Ero. 61 ; Brocket 
leink, v. Sugruc, 6 C. & F. £1. 

(A) Todd T. Robitutm, R. A M. 217; 
Gilman v. Rolnnson, id. 226 ; Hazard v. 
Tread iccll, 1 Str. 606. 



48 


FORMATION OF CONTRACTS. [BK. L CHAP. I. 


by the nature and extent of the previous employment of the 
* agent; and it is the duty of parties dealing with a person who 
professes to be an agent, but is not notoriously so, to ascertain the 
nature and extent of his authority before they deal with him. If 
they neglect so to do, and it afterwards turns out that the agent 
had no authority, or has exceeded his authority, the principal will 
not be bound, and the only remedy they can have will bo against 
the agent himself who has misled them (i). The fact of a land¬ 
lord employing a steward to let and manage his property does not 
clothe the steward with a general authority to grant leases, or to 
enlcr into agreements for leases, without the sanction of the land¬ 
lord, or contrary to his express directions (&). And the agent of 
an insurance company derives no authority, from tho mere fact of 
his agency, to enter into a contract to grant a policy of insurance 
without the sanction of the directors ( l ). An agent has, in general, 
no authority to borrow money on account of the principal, so as to 
render the latter responsible as the borrower, unless it can be 
proved that the principal has previously sanctioned such a course 
of dealing on the part of the agent, or has subsequently adopted 
and ratified the loan (m). When an agent has boen authorised to 
accept bills in tho name of the principal, he may, it seems, under 
certain circumstances, select the hand of another person to carry 
the intention into effect without violating tho rule “ delegatus non 
potest delegare ” («). 

Special authority .—An agent intrusted with the performance of 
a particular duty has an implied authority to do all such incidental 
acts as are usual and necessary for the purpose of carrying tho 
main object of the principal into effect Therefore, an agent om- 
ployef^o get a bill discounted, and not restricted as to the mode 
of doing it, may indorse it in the name of the principal to facili¬ 
tate its being cashed, and bind the latter by such indorsement. 
But, if he is expressly ordered by the principal not to put his uamo 
to tho bill, and has not been employed by the principal as his 
general agent to discount aud indorse bills, the principal cannot be 
made liable upon it (o). And, whenever one person is sought to 
be charged by the acceptance or indorsement of another, in conse¬ 
quence of the latter having, on previous occasions, drawn and ac¬ 
cepted, or indorsed, bills in his name, it must be distinctly shown 
that he knew of, and had sanctioned, such previous acceptances or 
indorsements ( p ). The customary mode of indorsement through 


(0 .9 mout y. Ilbcry , 10 M. A W. 1; 
PoUixll r. Walter, 3 R * Ad. 114. 

(*) Cdllcn v. Gardner, 31 Bear. 542. 
(0 Linford v. Provinc. Horn, ttc., In. 
Co., 10 Jut. N. S. 1066. 

(m) HawtayAe-v. Bourne, 7 k W. 


599. 

(») Lord r. Hall, 8 C. B. 630 ; 19 L. 
J. C. P. 46. - V 

(o) Fenn r. Harrison, 3 T. R. 757. 

(y) JQvidson v. Stanley, 3 Sc. N. R. 
49; Feam r. FUias, 7 M. & Gr. 523. 
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the medium of an agent is by the agent’s signing the name of the 
principal, adding under it “per procuration, A. R," the agent 
writing his own name. The arrangement of the words is quite 
immaterial, provided they plainly express that the indorsement 
is made by one man on behalf of another—as A. for B., B. by 
A., or by procuration of A., &c.; but the name of the principal, 
whether the bill be drawn, accepted, or indorsed by the agent, 
must appear on the face of the bill, in order to express that 
the principal does the act through the medium of his agent; 
for, if tho agent merely Bigns his own name, the principal can¬ 
not be made liable upon it (</). When, however, a firm in part¬ 
nership trado under the name of " A. & Co.,” and such partner¬ 
ship name appears on the face of the bill, all the members of 
tho firm are liable upon it, although their individual names d» 
not appear. 

Conducts by infant agents. —The principal canuot rely upon 
any personal incapacity on tho part of his agent to contract as a 
defence against an action brought by thosu who have dealt with 
such agent; for tho principal who has employed and accredited 
the agent canuot impugn his own act in tho choice he has made. 
Therefore, although a person under age cannot contract so as to 
bind himself for anything beyond the necessaries of life, he may 
nevertheless contract so as to bind his employer (r). “ If,” ob¬ 
serves Pothicr, “ a merchant has intrusted the management of his 
business to a minor, he is liablo to the obligations arising from the 
contracts made by such minor, without having any right to oppose 
his want of ago ” (a). 

Subsequent ratification by the principal. —Although no pre¬ 
vious authority may have been given by tho principal to the agent 
to enter into and sign tho contract upon which tho principal is 
sought to bo charged, yet, if there be subsequent acts of assent or 
acquiescence on the part of the principal, he is as much liable 
upon the contract as if a*previous authority had been duly given. 
“ Omnis ralihahitio vetivtndiitur, et mandate priori aquipa- 
ratur ” (£). If a bill or note be signed without authority by 
A.’s servant or agent in the name of A., a subsequent promise 
by the latter to pay the bill is equivalent to a prior autho¬ 
rity (u) ; and, if the proceeds of such a bill arc applied to A/s 
use or for his benefit, with his knowledge or concurrence, Such 
application of the money obtained upon the bill will of itself 


(q) hallow v. Bishop, 1 East, 432; 
Emly y. Lye, 15 East, 9. 

(r) Watkins v. Vines, 2 Start 368. 

(a) Pothier (Oblwatios^, No. 450; 

Dig. lib. 14 tit flex. 7. 


U) Soamss r. Spencer, 1 R. 32 

Maclean r. Dunn, 1 M. A P. 761 ; FiU 
mauries r. BayUy, 26 L. J. Q. B. 115. 
(w) Penn v. Harrisqn, 4 T. R. 177. 
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amount to a subsequent sanction and ratification of the act of 
the agent (x). An adoption of the agency as to one part of a 
contract generally operates as an adoption of the whole trans¬ 
action ; for an act cannot be affirmed as to so much as is bene¬ 
ficial and rejected as to the residue (y). 11 The principal is bound 
by the act, whether it be for his detriment or his advantage, and 
whother it be founded on a tort or a contract, to the same extent 
and with all the consequences which follow from the same act if 
dono by his previous authority ” (s). But in order to make it 
binding, the ratification must be either with full knowledge of the 
character of the act to be adopted, or with intention to adopt it at 
all events and under whatovcr circumstances (a). The subsequent 
ratification of the contract by the principal relates back to the time 
when it was made by the agent; and in those cases where, by the 
Statute of Frauds, the contract is required to be authenticated by 
writing, such ratification renders the agent an agent duly autho¬ 
rised to bind his principal under the provisions of the statute at 
the time the contract was entered into (6). But ratification can 
only bo by a person ascertained at the time of the act done, that 
is, by a person then in existence, either actually or in contempla¬ 
tion of law (c). And consequently, a company cannot ratify a con¬ 
tract purporting to have been made on their behalf before they 
existed as a company (d). 

Limitation of authority .—If an agent exceeds his authority in 
cases where it is notorious that the authority of the agent is gene¬ 
rally limited, the principal will not be liable beyond the extent of 
the authority given; and, if the contract is indivisible, the prin¬ 
cipal will not be liable at all Thus, where the defendant autho¬ 
rised a broker at Liverpool to underwrite marine policies for him, 
u not exceeding 100/. by any one vessel/’ and the broker under¬ 
wrote a policy for 150/., and at Liverpool it is notorious that there 
is generally a limit fixed between the principal and the broker, 
though this limit is not disclosed to the public, it was held that 
the agent had no authority to underwrite for 150/., and that, the 

(*) Bolton v. Hillcrsden, 1 Ld. Rajhi. dovrUc dc procuration, sa ratification la 
224. /era jtarcillemaU reputer cornvu ayard 

(y) Hovil y. Puck, 7 East, 166. emdracU die mhne par mon ministcre, car 

(a) Tindal, C. J., Wilson v. Tuntmon, la ratification cquipollc d procuration .— 

6 Sc. N. R 904 ; Berwick v. Horsfall, 4 Poth. Trait* dea Obligations, No. 76. 

C. B. N. S. 450 : 27 L. J. C. P. 193; (c) Kdncr r. Barter, L. R 2 C. P. 

PUzmauriu t. Bayley, 8 Ell. k HI. 868 ; 174 ; 36 L. J. C. P. 94. 

As to the subsequent ratification of the (d) Mclhadoy. Porto Alegre By. Co., 
nets of bailiffs and others, where tho act L. R 9 C. P. 503 ; In re Empress Engi¬ 
nes originally a trespass, see Lewis r. veering Co., 16 Ch. D. 125 ; but seo 
Bead, Vi XL k W. 834. contra, Spilierr. Paris Skating Sink Co., 

(а) Will*. J., Phosphate of Lime Co. 7 Ch. D. 368, per Molina, V. C., follow- 

v - ; L R 7 C. P. 43. ing Touche x. Met Jly. Co., L. R 0 Ch. 

(б) 1 M. k P. 177. Sijc contract an 671. 
nom d une persons qui nc m'arait point 
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contract being indivisible, the assured could recover nothing from 
the defendant in respect of the policy («). 

Publication of revocation of authority.-— In order to determine 
the liability of the principal to third parties who have dealt with 
the agent in ignorance of the determination of his authority, the 
principal must make the revocation as notorious to the world at 
large as the existence of the previous general authority and em¬ 
ployment (/). When a person has dealt with a tradesman on 
credit, it is not sufficient to give notice to the tradesman’s servant 
that he means to pay ready money in futdre ; it must bo given to 
the tradesman himself, unless the servant is a foreman or manager 
having the general superintendence of the business (g). 

Mwrejn'esentation arul fraudulent concealment by agents .— 
“ If," observes Lord Abingcr, " the clerk of a merchant or trades¬ 
man offers goods for sale to a customer, with a representation 
very material to their value, which representation his master 
knows to be false, but the clerk supposes to be true, where¬ 
upon the customer gives double the real value of the goods, 
the contract ought to J>e dealt with in the same way as if the 
master himself had made the representation ” (h). If the repre¬ 
sentation forms part of the contract, the principal must take the 
contract in its entirety. “ Wherever,” observes Lord Kingsdown, 
41 an agent makes a contract on behalf of his principal, whether 
with or without authority, the principal cannot approbate and re¬ 
probate the contract He must adopt it altogether, or not at all; 
ho cannot at the same time take the benefit which it confers and 
repudiate the obligation which it imposes ” (i). “ Whatever the 
previous authority of the agent,” further observes Wilde, B., 
41 whatever the principal's own innocence, he must, as it seems to 
me, adopt the whole contract, including the statements and re¬ 
presentations which induced it, or repudiate the contract alto¬ 
gether. There are, no doubt, many frauds committed by agents 
which do not bind their principals; but I hold that the state¬ 
ments of the agent which are involved in the contract as its 
foundation or inducement arc in law the statements of the 
principal ” ( k ). 

Liabilities of principals on contracts under seal. If, in a 


(e) Baines v. Eyeing , L R 1 Ex. 320; 
36 L. J. Ex. 194. 

(/) Pothier, Tr. dee. Ob. No. 449. 

(a) Qratland ▼. Freenan, 3 Eap. 85. 
(A) 6 M. A W. 385 ; Sehnrulrr v. 
Heath, 3 Campb. 508; EverrU v. D-s- 
borough, 3 H. A P. 204 ; Holt, C. J., 
Heme v. Nichoils, 1 Sail;. 289; LcL 
Kllenlorouuh, Croclford v. Winter, 1 
Campb. 227; Taylor v. Green, 8 C. A 


P. 316 : Wright v. Crookes, 1 Sc. N. R. 
700 ; iVhcdlO'i v. Uardisty, 8 EU. A Bl. 
260. 

(*) Lristnicc v. Whitmore, 9H.LO. 
391 : 28 L. J- Ch. 801 ; and sec the 
jnd«rmont of Wilde, B., Udell v. Atherton, 

7 H AN. 172; 30 L. J. Ex. 340. 

tk) Wilde, B., Udell v. Atherton, 7 H. 
A N. 172; 7 Jnr. N. S. 779. 

B 2 * 
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contract under seal, the principal is made to covenant in his 
own name, and not in the name of his agent, and the deed is 
executed in the name of the principal, and the agent’s autho¬ 
rity to execute the deed is under seal, the principal is liable 
upon it just the same as if he had personally sealed and de¬ 
livered the instrument; but, if the agent has covenanted in his 
own name on behalf of the principal, the action may be brought 
against the agent, who, in such a case, constitutes himself the 
trustee of the principal (l). The principal is not, in any case, 
liable upon a deed, unleis the authority of the agent to make and 
execute the deed is under seal (m); but there is an exception in 
the case of two joint contractors, one of whom, it has been held, 
may execute a deed for himself and the other without an autho¬ 
rity under seal, provided the execution be made “ for himself and 
the other in the presence of that other ” (n). 

Warranties by agents .—It has been held that a buyer who 
takes a warranty from a known agent or servant, professedly 
selling on behalf of his principal or master, takes the warranty at 
the risk of being able to prove that the agent had the principal’s 
authority for giving the warranty, and that the law clothes the 
known servant intrusted to sell with no implied authority to war¬ 
rant, unless such servant is the general agent of a tradesman 
employed in tho trade or business of buying and selliug (o); but, 
although a vondor who employs an agent to sell gives the latter no 
authority to warrant, yet, if the agent docs warrant, and thereby 
obtains a largely enhanced price, which never could have been 
procured if the warranty had not been givcu.it seems inconsistent 
with all ordinary principles of law and justice to allow the prin¬ 
cipal to retain tho money and repudiate the warranty by which it 
was obtained. Finding that the agent had exceeded his authority 
by giving a warranty, the principal is doubtless entitled to repu¬ 
diate the transaction altogether; but, if he receives the money, 
and refuses to return it after he has had notice of the warranty, 
he surely ought to be held to have ratified and adopted the 
warranty ( p ). 

If a person puts goods into the custody of another whose com¬ 
mon business it is to sell, lie thereby confers upon him an autho¬ 
rity to do all that is necessary and usual to be done to obtain a 
purchaser (q ); and, therefore, if the servant of a horse-dealer with 
express directions not to warrant does warrant, the master is 

(l) Co. I.itt 258 n.; Anon., Moore, 70, tfiA*9*,2C&mpb. 555; Uclytar r. Hawke. 

pi. 19 ; mile r. CuyUr, 6 T. B. 170. 5 Eap. 71. 

(m) Mtirjlilz ▼. Egginlon, 1 Holt, 141. (p) Parke, B., Corn/ool r. Fowke, 6 

<n) Ball t. Diuutenille , 4 T. R. SIS. M. A W. 878 ; Hem r. NieholU, ante, n. 

30 ( L j*£ y p Ttd * 9 C * R N - 8 * 692 ’ 51 ’* AmOTy T - /W<,w ™' 1 Str - 505 ‘ 
ants, p. 51, 


223 ; Udell r. AlAerton, (a) Dingle r. Hare, 7 C. B. N. S. 145 : 
qualifying Alexander v. 28 L. J. C. P. 148. 
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bound, because the servant having a general authority to sell is in 
a condition to warrant, and the roaster has not notified to the 
world that the general authority is circumscribed ()*). Hero the 
maxim respondeat superior applies; and the principal has his 
remedy against the agent for his misconduct (s). Where a gold¬ 
smith’s apprentice sold an ingot of gold and silver upon a special 
warranty that it was of the same value per ounce with an assay 
then shown, and it appeared that he had forged tho assay, and 
that the ingot was made out of a lodger’s plate, which he had 
stolen, it was held that the master was answerable for the fraud 
of the apprentice ( t ), on tho ground that the sale took place in the 
course of business in the master’s shop (u). Where the owners of 
a vessel, which had once been classed A 1 at Lloyd’s, authorised 
their agent, by power of attorney, to charter the vessel or to em¬ 
ploy her as a general ship on any voyage, on such terms and in 
such manner in all respects ns ho should think proper, and gene¬ 
rally to represent tho owners in relation to her management or 
sale as fully as if the owners were personally present, and to do 
all things necessary for that purpose though the same were not 
especially mentioned, it was held that tho agent hail authority to 
enter into a charter-party with a warranty that the ship was at the 
time of the charter-party A 1 at Lloyd’s, though she was not so 
described in the power of attorney, and though she had ceased to 
be so classed when the power was given (*). 

If an agent employed by the indorsee of a bill to get it dis¬ 
counted warrants tho bill to be a good bill, and receives cash for it 
on tho strength of the warranty, and hands over the money to his 
principal, and the bill turns out to be a piece of worthless paper, 
the principal cannot retain the money (y). It was his own fault, 
as Lord Holt has observed, to repose a trust in unworthy hands, 
and ho ought not to be allowed to derive a profit from tho mis¬ 
conduct of his own servant to the prejudice of an innocent pur¬ 
chaser (z). 

Representations by agents not amounting to a warmnty. —It 
is not every affirmation and representation which will amount to 
a warranty. If the fact concerning which the representation is 
made lies as much within the knowledge of the one party as the 
other, and the agent making the statement merely says what he 

16 C. B. 1J5. 

(z) Rouih V. Macmillan, 33 L. J. Ex. 
38. 

(#) Fe*n v. Harrison, 3 T. R. 177. 

(;) Coleman v. Riches, 16 C. B. 120; 
24 L. J. C. P. 125; Comfort y. Fowke, 6 
M. b W. 381. 


(r) Baylcv, J., Piclceriiuj r. Busk, 15 
East, 45 : Howard v. Steward, L. R. 2 
C. P. 148 ; 36 L. J. C. P. 42. 

(s) Ld. Kenyon, C. J. f Fcnn v. Harri¬ 
son, 3 T. R. 760. „ _ 

( t ) Grammar v. Xixon, 1 Str. 653. 

(u) Jervis, C. J., Coleman v. Rates, 
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believes to be true, there is no warranty on tho part of the agent 
of the truth of what he states ; it is understood only, under such 
circumstances, that he does not wilfully state that which he knows 
to be false, cither to mislead or to lull to sleep the vigilance of the 
other contracting party. And, if there is, under such circumstances, 
a defect unknown to the party making tho statement, and which 
the other party had as good means of discovering as the agent 
himself, the rule of caveat emptor applies (a). A servant, serving 
in a shop, and demanding only the ordinary market price of the 
wares he sells, may bo asked this and that question as to the fitness 
of the different articles for particular purposes, and his answers 
to such queries would, in most instances, bo considered the 
mere expression of his own individual judgment and opinion, 
given by way of guidance and advice to the purchaser, and 
not as warranties binding the principal to the truth of his repre¬ 
sentations. 

Representations fominy no part of the contract with the prin¬ 
cipal. —In order to charge the principal, it must not only be shown 
that the representation was made at tho time the contract was 
entered into, but that it formed part of tho foundation on which 
the contract rests (6). Therefore, if an agent employed by his 
principal to find parties willing to contract, and then to send them 
to the principal to concludo the bargain with him, makes in the 
course of conversation with them statements and representations 
respecting tho subject-matter of the contract which are not after¬ 
wards included in the contract entered into with the principal 
himself, the latter will not be bound by them (c). Thus, where a 
house-agent, on going to show a house, was asked if there was any¬ 
thing objectionable about the house, to which he replied, “Nothing 
whatever,” and, after this conversation, the parties differed about 
the rent, and the matter was then referred to the principal, and a 
contract for the letting and hiring of the house was subsequently 
entered into with tho principal himself, which contract made no 
mention of the previous representation of the agent, it was held 
that the principal was not bound by'the representation {(V). 

Purchases by a servant in the name of his master. —If a 
man sends his servant with ready money to buy goods, and the 
servant buys upon credit, the master is not chargeable. But, if 
the servant “ usually buys for the master upon tick, and the servant 
buys some things without the master’s order, yet, if the master 
were trusted by the trader, he is liable ” (e). “ If goods,” observes 

„ C r) Puller r. WiUon, H'ilstmr. Fuller , (d) Com/oot r. Fowke, 0 M. k W. 358. 
3Q- B. 58, 72; Collins r. Evans, 5 <b. (e) Holt, C. J., 8how. 95 ; Bouthby v. 

_ . Wiseman, 8 Xeb. 625 ; Niekson r. 

YJ Htlwar v. Haioke, 5 E*p. 78. Bratian, 10 Mod. Ill; Ptarxt ▼. Rogers, 
W v. Barber, 10 M. A W. 09. S Esp. 214. 
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Lord Ellenborougb, “ are taken up by the master, and the money 
given aftenoarda to the servant to pay, I am inclined to think the 
master liable, if the servant have not paid over the money; for he 
has given the servant authority to take up goods upon credit It 
is therefore material to see when the money was given. If tho 
servant were always in cash beforehand to pay for the goods, the 
master is not liable, as he never authorised him to pledge his 
credit; but if the servant were not so in cash, the master gave him 
a right to take up the goods on credit, and will be liable if the 
servant has not paid the plaintiff, though bo may have received 
the money from the defendant, his master ” (/). If a master 
sends forth his coachman into the world wearing his livery to hire 
horses which the master afterwards uses, knowing of whom they 
were hired, and yet not sending to ascertain if his credit had been 
pledged for them, an implied authority is given, and tho master is 
bound to pay the hire, although ho may havo contracted with his 
coachman that the latter shall provide horses, and may have paid 
him a large salary for the purpose {g ). If the father of a family 
puts his children under the protection of servants, and lives him¬ 
self at a distance from them, the servants have an implied authority 
to procure necessary medical advice in case of sudden illness or 
accident (/*). But, if the plaintiff has shown a want of duo cau¬ 
tion, or has trusted the servant to an improper extent, the master 


will not be liable (i). 

Authority of foremen and managers.—k foreman entrusted 
with the general management of a trade or business has an implied 
general authority from his employer to enter into all such contracts 
as are usually aud necessarily entered into in the ordinary conduct 
and management of the business (k). Where tho foreman of a 
saw-mill took an order from the plaintiff for a large quantity of 
Scotch fir staves, and agreed to have them ready for delivery within 
a particular period, it was held that his master was responsible for 
tho non-fulfilment of the contract, although no particular authority 
from the master to the servant to enter into that contract could be 
proved (0. If the acts of agency have been exercised m so open 
and public a manner that it may reasonably be inferred that the 
principal must have been cognizant of them, the Fme.palj.ll ho 
liable, although no express authority can be proved. K ho agcnt 
has published advertisements, and thereby induced parties to con- 


(f) Riubyr. ScarkU, 5 pp. 76 ;rothier, 
Obi No. 466; A^ du 
Audiences, tom. 5 ; Miller r. 

6 C. & P. 43S. . p . p 954 

(g) JtimeU v. Savvayo, : 1 C. * P. »4. 
• (h) Coyptr v. FkiUW, 4 C. fc P. M*. 


(0 stubbing V. Hath, 1 Pwke, 66/* 
(4-) SuMMert v. Solomon, 26 L. J. Q. 

rt) ] jiic?iard*m r. Cartwright, 1C . 4 
K. 528. 
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tract with him, the principal will be bound by the publicity of the 
announcement, although no actual authority has been given. “ It 
is a question between the principal and his agent; and the public 
has nothing to do with it " (m). Wherever the principal, by his 
conduct, has held out the ageut to the parties dealing with him as 
having a general power to act in the premises, his acts bind the 
principal; and the liability of the latter upon the contract cannot 
be qualified by the existence of any private instructions which the 
agent may have exceeded (ny Tims, where J., carrying on busi¬ 
ness at one place, and having a branch establishment at another, 
placed the latter under the management and superintendence of 
B., as his ageut, and tho branch business was carried on in the 
name of B. & Co., but B. had no authority to accept bills, and B. 
nevertheless exceeded his authority by the acceptance of a bill of 
exchange, it was held that J. was liable thereon, it not being in 
his power to divest his agent, by any secret reservation, of the 
powers incidental to the character of principal which he had em¬ 
powered him to assume (o). • 

Telffjm'pk clerks .—A telegraph clerk is only authorised to 
transmit a telegraphic message in the terms in which the sender 
delivers it; and, if he makes a mistake in tho transmission of the 
message, tho sender is not bound by it (j>). 

Authority of shijniioater *.—Masters of ships have an implied 
general authority to bind tho owners for necessary repairs dono or 
supplies furnished to the vessel uuder their command ; and by tho 
word " necessary ” is comprehended such as arc fit and proper for 
the vessel upon her voyage, and such as a prudent owner himself, 
if present, might be expected to have ordered (q). He may also 
pledge the credit of the owners for such things as arc absolutely 
necessary for the due prosecution of the voyage (r). If it bo 
necessary to pay harbour dues, or pilotage, or the like, in ready 
money, aud the master has not been furnished with tho necessary 
funds, lie'has an implied authority to borrow money, and to bind 
tho owners by a contract for that purpose. But this authority docs 
not extend to cases where the owner cau himself personally inter¬ 
fere, as in a home port, or in a port in which he has beforehand 
appointed an agent who can do the thing required («). If the 
vessel is in a foreign port where the owner has no agent, or in an 

(m) RunquiH t. DiUhsU, 3 K*t». 64. ( p) Ilenktl v. Pope, L. R. 6 Ex. 7 ; 

(n) Ellenborough, C. J., 16 East, 42; 40 L J. Ex. 15. 

Snvihursl v. Taylor, 12 M. & W. 554 ; (q) JPcbstcr t. Seekamp, 4 B. A Aid. 

Smith v. U* Quire, 3 H. AN. 654 ; 27 352 ; Wc*lo>t v. Wright, 7 M. A W. 396 ; 

L. J. Ex. 465; Edmunds v. Bushell, 35 Stainbani y. Shepard, 13 C. B. 441; 
1* J. Q. B. 20 ; Pothier, Traits dea Obli- The Aaltjce WUUmina, L. B. 1 Adm. 
Rations, No. 79, 82. 107. 

(o) Edmunds ▼. Bushell, L. R. 1 Q. B. (r) Robinson t. Lyall, 7 Price, 592. 

07 ; 35; L. J. Q. B. 20. (*) Gunn r. Roberts, L. B. 9 C. P. 831. 
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English port, but at a distance from the pwner’s residence, and pro¬ 
visions or other things require to be provided promptly, the oeca-. 
sion authorises the master to pledge the credit of the owner, and 
make him liable upon the contract But in all these eases the 
things must be absolutely necessary to enable the vessel duly to 
prosecute the voyage (<). And the owners will not be bound, if* 
the money is borrowed, not upon their credit, but upon the private 
credit of the master himself (u). The liability of the owner 
depends, not on his ownership of the vessel merely, but on bis 
having authorised the master to bind him, either expressly, or by 
his having held out the master as his master, and having thereby 
induced the vendor to supply the necessaries on the credit of tlip 
owner ( x ). The master bus also, it seems, authority to settle a 
claim for demurrage made by him for the detention of the vessel 
at a foreign port ( y). 

Limitation of the authoiity of shipmasters. —" The authority 
of the shipmaster is subject to several well-known limitations. Ho 
may make contracts for the hire of the ship, but cannot vary those 
which the shipowner has made ” (z). He may tike up money in 
foreign ports, and under certain circumstances at home, for neces¬ 
sary disbursements and for repairs, and bind the owners for repay¬ 
ment ; but his authority is limited by the necessity of'the case ; 
and he cannot make them responsible for money not actually ne¬ 
cessary for those purposes, though he may pretend that it is (a). 
He may make contracts to carry goods on freight, but cannot bind 
his owners by a contract to carry freight free. So with regard to 
goods put on board, he may sigu a bill of lading, acknowledging 
the nature, quality, and condition of the goods ; hut his authority 
to give bills of lading is limited to such goods as have been 
actually put on board. A party, therefore, taking a bill of lading 
cither originally or by endorsement, for goods which havo never 
been put on board, is l>ound to show some particular authority 
given to the master to sign it, in order to charge the shipowner 
upon it (b ); nor can the master draw bills of lading making the 
freight payable otherwise than to the shipowner (c). The ship¬ 
master has no authority to sell any part of the ship or cargo, except 
in a case of absolute necessity (d), or where the sale is warranted 


(0 As to home ports, soo the 19 & 20 
Viet. c. 97, s. 8 ; Arthur v. Burton, 6 
If. ft W. 143 ; Johns r. Simons, 8 Q. B. 
426 ; Stonehouse v. Gent, ib. 431, n. ; 
J'oth.. Obi., No. 448. 

(u) Thacker v. Moales, 1 Mood, t 

Rob. 80 - . _ . , 

(*) The Great Eastern, L R. 2 Ad. k 
E. 88. , . _ _ 

(y) Alexander r. Dotcie, 25 L. J. Q. B. 

281. 


(r) ITarris v. Carter, 3 P.ll. k Bl. 669. 

(а) Mackintosh r. JfiUhemm , 4 Exch. 
175 : Eduards r. Ilavill , 14 C. B. 107 ; 
Organ r. Brodie, 10 Exch. 460. 

(б) Grant r. Konray , 10 C. B. 687 ; 
20 I* J. t\ P. 93 ; ffuUertty ▼. Ward , 
8 Exch. 330; Coleman ▼. Riches, 16 C. 
B. 104 ; 24 L. J. C. P. 125. 

(e) Reynolds r. Jex, 34 L. J. Q. B. 
261 . 

(J) Freeman v. P I. Co., 5 B. k Aid. 
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by the law of the country in which it takes place (e) ; nor has he 
any authority to hypothecate the ship or to borrow money upon 
the credit of the shipowners, after the work has been done, for the 
purpose of paying the debt due for it (/). The master of a dis¬ 
abled ship has power under certain circumstances to forward the 
cargo by another ship ; but he is not the agent of the owners of 
the cargo, so as to render them responsible for his act in so doing, 
wliero he has the opportunity of communicating with them or their 
agent, and neglects to avail himself of it (g). Where the master 
of a ship contracts as such in a foreign port to carry goods for a 
foreigner, his authority to bind his owners is that conferred by the 
law of the country to which the ship belongs; and the flag of a 
ship is notice to all the world that his implied authority is limited 
by the law of that flog (h). 

.When shipowners have appointed a shipmaster and placed him 
in charge of the vessel, and have l>cen in the habit of paying for 
stores and repairs ordered by such master, tho general authority of 
the latter cannot be revoked or circumscribed by any private con¬ 
tract between the master and the owners, of which the persons 
dealing with the master arc ignorant. Where, therefore, by articles 
of agreement between tho owners and the master of a vessel, tho 
master was to have and employ the vessel for Ins own sole benefit 
and advantage for eleven years, at a certain rent, and was at his 
own cost and charge to repair the vessel, tackle, rigging, &a, it was 
held that the plaintiffs, who had supplied the vessel with cables 
by order of the master, without any notice of the contract, were 
entitled to recover the price thereof from the owners (i). 

Where the ship is let to freight, and the charter-party or 
contract of affreightment operates ns a demise or bailment oP the 
ship to the charterer, so as to clothe him with tho possession as 
well as the use of the vessel, and constitute him the temporary 
owner, the master becomes the agent of the charterer; and the 
latter, and not tho registered owner, is then responsible for stores 
ordered for the use of the vessel by the master in the course of his 
employment by the charterer (k). The shipowner, however, is 
jyrimd facie liable for repairs and stores ordered for his vessel by 


0*21; The Bonita, 30 L J. Adm. 145 
The Gipsy, 33 I* J. Adm. 195. 

(e) Camvtdl v. ScxoeU, 5 H. AN.728 
29 L. J. Ejl 350. 

(/) Jleldon r. Campbell, 8 Exch. 886 
20 L. J. Kx. 342. 

(?) Gibbs v. Grey, 2H.tN.22; 26 
I- •/. Ex. 286; Durant* ▼. Hart, 83 L. 
J. Adm. 116. 

(ft) Ihyd v. Guibert, 33 L. J. Q. B. 


241 ; The Knmak, L. It. 2 P. C. 505 ; 38 
L. J. Adm. 57 : but see Greer v. Poole, 
5Q.B.D. 272. 

(0 Aieh r - 2 Cowp. 610 ; Preston 
r. Tamplin, 2 H. A N. 684. 

(A) Fraser r. Harsh, 18 East, 238 ; 
Briggs v. WiUeinson, 7 B. A C. 34; 9 
D. A R. 871 ; Bette r. Datis, 1 Ad. A 

K. 812. 
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the master. If, therefore, on looking to the registry, the defendant 
is found to be the legal owner, a primd facie liability is established 
against him. But the register is not conclusive; for the question 
is a pure question of contract and credit, which, like all other 
questions of goodd sold or work done, must be decided by a jury 
upon consideration of all the circumstances. 

If the charter-party operates, as it generally docs, merely as a 
contract for the carriage of merchandise, the shipowner retaining 
the possession and control of the vessel through the medium of 
his servants and agents, he cannot repudiate the agency of the 
master acting as sudh with his knowledge. Therefore, a ship¬ 
owner who charters bis vessel to another, but not so as to give up 
possession, is liable for a breach of the contract contained in a 
bill of lading signed by the mastor, such as injury to the goods 
by improper stowage, if at the time of shipment the shipper had 
no notice of the charter (Z). So, where the defendant had never 
employed the plaintiff himself to do repairs to his vessel, but was 
the legal owner upon the register, and was in concurrent posses¬ 
sion of the ship with a party to whom he professed to have sold 
it, and was fully aware that tho shipmaster who was appointed by 
the latter was giving orders for repairs, and some of tho defendant’s 
servants were on board and in charge of the vessel, it was' held that 
the defendant was responsible for repairs done to the ship by the 
plaintiff upon the order of tho shipmaster (m). Where, on the 
other hand, the shipowner had sold his shares in a vessel, and had 
ceased to be beneficially interested in the ship, and was not known 
as a part owner to the party doing the repairs until after tho repairs 
had been ordered and done, but his name continued on tho register, 
it was held that he was not liable for such repairs, unless it could 
be shown that the master who gave the order for them had an 
express or implied authority to bind him (n). A part owner of a 
ship has no implied general authority to bind his co-owners for 
repairs (o). Where a party is mortgagee of a ship only, taking 
merely the security of the ship without intending to incur any of 
the liabilities incident to ownership, tho bare circumstance of his 
being entitled to the vessel, and to tho earnings of the ship, will 
not make the master his agent so as to bind him in respect of 
contracts entered into by the master after the date of the mort 


(0 The Cloud, 1 B. t L. 4 \ Saute- 
tiuin v. Scurr, L. R. 2 Q. B. 86 ; 36 I* 
J. Q. B. 58; The Piijlia ifayyiore, L- R. 
2 A. & K. 10A; 37 L. J. Adm. 52: Thr 
Nepotcr, L. R. 2 Adm. 375; 33 L. J. 
Aam. 63. 

(m) Frost r. Oliver, 2 K1L & BL 315 ; 
22 L. J. Q. B. 353. 


(a) Ctirliwj v. IWxrtson, 8 Sc. N. R. 
19 ; Mitchao h r. Oliver , 5 Eli k Bl. 
444; 25 L. J. Q. B. 39; and am ffibbs 
r. /loss, L. R. 1 Q. B. 534 ; 35 L. J. Q. 
B. 193. 

(o) Brodic v. Howard, 17 C. B. 118 : 
23 L. J. C. P. 57. 
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gage (p). A mortgagee in possession of a ship is not liable for 
necessaries supplied, unless the master in ordering them acted as 
his agent (q). 

A separate action cannot be maintained against the master and 
the owner of a ship for the same identical cause of action. The 
creditor has an election to sue either one or the other; but he 
cannot, after lie has sued the one to judgment, maintain another 
action against the other (r). 

Authority of ship's husband. —A ship’s husband who has 
authority from the owners to make a charter-party by which com¬ 
mission on freight, primage, and demurrage’, is to be due to the 
charterers, has not power to bind the owners by making an agree¬ 
ment to cancel the charter-party, and pay tho charterers a sum of 
money in lieu of commission, although such agreement is for the 
benefit of the owners (s). 

A uthority of broken, —One who employs a broker to transact 
business for him in a general market, us, for instance, upon the 
Stock Exchange, impliedly authorises him to deal according to tho 
general and known usages and customs of that market, although 
lie may not himself be aware of their existence. But, when an 
usage or custom is intended to bo relied upon, it ought to be 
clearly and distinctly proved to exist, and to be so general and 
notorious that persons dealing in the market could easily ascertain 
it, and must bo presumed to be aware of it; and, in order to bind 
persons who were not aware of it, it must also appear to be a 
reasonable usage (t). 

Ship brokers. —If a broker, who is authorised to advertise a 
ship for a voyage, warrants by his advertisement that she shall 
sail with convoy, the shipowners are bound by the warranty, 
although in giving it the broker may have exceeded his autho¬ 
rity (it). 

Authority of counsel. —Counsel retained to conduct a cause is 
clothed with an apparent authority to do every tiling belonging to 
the conduct of it, which, in the exercise of his discretion, he thinks 
best for the interest of his client; and, if, acting within the limits 
of this apparent authority, he enters into an agreement with the 
counsel for the other side as to the cause, this agreement is bind¬ 
ing on the client. But couusel has no right to manage a cause 
against the will of his client or to make a binding agreement as 

(p) Mifcn v. Willis, 17 C. B. 103 ; (r) PrUsOcy v. Femie, 34 L. J. Ex. 

IS tb. 886 ; 25 L. J. C. P. 255 ; Hade- 173. 

ico-xi v. Lyall, 17 C. B. 124 ; Mackenzie (s) Thomas ▼. Lewis, 4 Kx. D. 18. 

v - Poo&if, 11 Kxch. 638 : 25 L. J. Ex. «) OrisseU v. BrisUnot, L. R. 3 C. P. 

12 J 112; 38 L. J. C. P. 10. 

^ Tnuladour, L. R. 1 Adm. (u) Runquist ▼. Dilchdl, 2 Cimpb. 
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to it, if the other side is informed that this apparent general 
authority has been, in fact, limited (x). 

Authority of solicitor*. —The force of a solicitor’s retainer is at 
an end, and liis power to bind his client by a compromise ceases 
when judgment is recovered (y); but, if, after judgment, the rela¬ 
tion of solicitor and client is continued or ro-crcated, the former 
will have authority to bind the latter by a compromise (z). 

Simple contracts entered into by agents in their representative 
character, on behalf of a principal whoso name is disclosod at the 
time of contracting, must, as a general rule, as wo have already 
seen, be enforced by the principal; and the agent cannot bring an 
action upon them in his own name (a), unless he can show that he 
has an interest or a special property in the subject-matter of the 
contract, or unless he has so contracted as to make himself per¬ 
sonally responsible for the fulfilment of the contract (6). But, if 
a bill of exchange or a promissory noto is made payable, to one 
man for “ the use,” or “ for and on behalf,” or for the benefit of, 
another person named on tho face of the bill or noto, the payee is 
the proper party to bring an action upon the instrument (c). 
When a written contract has been entered into by an agent on 
behalf of his principal, and the agent’s representative character is 
not disclosed on the face of such written contract, the agent is 
entitled to maintain an action thereon, unless tho principal inter¬ 
feres to prevent him (it). So, if an agent carries on trade for his 
principal in his own name, and ostensibly on his own account, he 
is entitled to maintain an action in respect of goods sold by him 
in the course of that trade, unless the real principal interferes, and 
asserts his right to the sum duo («). Factors generally sell the 
goods of their principal in their own names, and are alone known 
throughout their dealings and transactions to the purchaser; and 
they arc consequently entitled to maintain an action for the price. 

“ Inasmuch as tho agent is the person with whom the contract is 
made, it is no answer to an action in his name to say that he is 
merely an agent, unless you can also show that he is prohibited 
from carrying on that action by tho person in whose behalf it was 
made. In such cases you may bring your action either in the 
name of the person by whom, or of the party for whom, tho 
contract was made ” (/). 

( 3 ) Strauss v. Frauds, LE. 1 Q. R (c) Evans r. Cromlirtgton, Carth. 5 ; 2 
379 ; 6 B. & S. 365 ; 35 L. J. Q. B. 133. Ventr. 807 ; Beckham v. Drake, 9 M. k 

(?/) Maebeath v. Ellis, 4 Bing. 678. W. 92, 96. _ „ ^ 

Is) Butler v. Knight, L. B. 2 Ex. 109. (rf) ScXinaltz v. Avery, 16 Q.. B. 659 ; 
(a) Fairlic v. Fenton, L R. 6 Et 20 il J. Q. B. 228. 

172; 89 L. J. Ex. 107 ; ante, p. 40. (c) Gardiner v. Davis, 2 C. & P. 49. 

lb) Cooke v. Willson, 1 C. B. N. S. (/) Bayley, J., Sargent v. Morris, 3 B. 
153; 26 L. J. C. P. 15; Pnrckes r. A A. 181; C'-’y r. Soutl\em, 7 Kxch. 
lAamb, 31 L. J. Q. B. 98 ; post, p. 62. 717. 



G2 FORMATION OF CONTRACTS. [BK. L CHAP. L 

0/ action of factors, auctioneers, and policy-brokers .— 
If the agent himself has an interest or a special property in the 
subject-matter of the contract, he is entitled to maintain an action 
upon it Where a broker has advanced money on the credit of a 
cargo consigned to him by his principal for sale, he is entitled to 
an action in his own name against the buyer, although the sale 
note given by the broker mentions the name of the principal (g ); 
and tho buyer in such a case cannot set off a debt due to him 
from tho principal in an action by the agent But, if, by the in¬ 
troduction of the name of the principal into the contract, the 
defendant has beeu prejudiced, he will be entitled to make use of 
that circumstance as a defence. So, too, in the sale of goods by a 
factor, although the principal may be named or known at the time 
of the sale, yot, as the factor has a claim 011 the price of the goods in 
the hands of the buyer for the balance due to him on the general 
account with his principal, he has a right to require payment of 
the price, to the extent of such general l>alance, to himself, and 
not to the principal (k). A11 auctioneer has a special property in 
goods which ho is employed to sell, with a lien for tho charges of 
tho sale, the commission, Ac.; and he may, therefore, maintain an 
action against a buyer for tho price of goods sold by him, although 
the sale was at the house of the principal, and the goods wero 
publicly known to be the property of the latter (t). He has a lien 
also on the proceeds of the sale as well as on tho specific article sold, 
and seems to bo in the same position as a factor who sells goods 
upon which he has advanced money, so that it is no answer to an 
action by an auctioneer for the price of goods sold by him to say 
that before action the defendant paid the price to the principal (k). 
But it is otherwise if the auctioneer’s charges have been paid before 
action, and the purchaser has a good answer to any action by the 
vendor for the price (Q; aud, if goods are sold, to bo paid for at a 
future period, and are delivered to the buyer, without notice from 
the agent that I10 has any lien or claim on the price for duty, 
commission upon selling, or the like, and the buyer, in the absence 
of such notice, settles with the principal, the agent’s right of action 
is destroyed (m). A policy-broker who effects a policy of insurance 
in his own name, as agent, at the same time declaring for whose 
use, benefit, or interest the same is made, is entitled to an action 
on the policy, inasmuch as, by the usage of trade, he has a lien 
upon it for the premium, which is generally paid by the broker, for 

('/) AtX'ifns V. Amber, 2 Esp. 493. 956 ; 24 L. J. Q. B. 250. 

I’rlnktcaUr v. Goodwin, Uoirn. 255. (1) Grice v. Kcnrick, L. H. 5 Q. B. 

(0 > riUia*u v. Millingtr*, H. Bl. 340 ; 39 L. J. Q. B. 175. 

Uot * c ' 2 (»*) v. Walker, 7 Taunt 242. 

V-' neon v. 1 Utter, 4 E1L A BL 
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bis commission, and for the general balance due to him on the 
account between himself and his principal. 

Repudiation, of the contract by the principal. —When an 
agent haa-entered into a contract of sale for an unnamed and un¬ 
known principal, it is no defence to m action brought by the 
agent upon that contract, to say that * principal afterwards 
repudiated it (n). 

Pi'etended assumption of agency. —When a man has assumed 
to himself the character of an agent to another, whom he names 
as his principal, the law will not permit him to shift his situa¬ 
tion, and bring an action as the principal and party really in¬ 
terested in the contract, without giving to the defendant previous 
notice of the situation in which he stands. Having misled the 
defendant by assuming a character and situation which did not 
belong to him, he is bound to undeceive him before bringing 
an action (o). But, if the principal is not named on the face of 
the contract, the party professing to contract as agent for an un¬ 
named principal is not precluded from saying at any timo, “I 
am mysolf that principal,” and from asserting his rights in that 
character (p ). 

Right of action of agents on contacts under seal,— If tho 
agent contracts under seal in his own name on behalf of his prin¬ 
cipal, he may sue upon tho contract, although his representative 
character is disclosed on tho face thereof ; but, if the principal is 
made to covenant in his own name, and not the agent for him and 
in his behalf, the agent has then, of course, no right of action at 
all upon the contract. 

Liabilities of agents on simple contracts. —Whenever an agent 
contracts in his own name for the fulfilment of a particular act or 
duty, without any qualification of his liability on the face of the 
contract, he is personally responsible for the fulfilment of the act 
undertaken to be done, although he wjis known to bo acting only 
as an agent for some third party (5), unless it was expressly agreed 
that ho was not to incur any personal liability upon the con¬ 
tract (r). Where a person signs a contract in his own name 
without qualification, he is prvmd facie to bo deemed to be a 
person contracting personally; and, in order to prevent this 
liability from attaching, it must be apparent from the other por¬ 
tions of the document that he did not intend to bind himself as 
principal (sj ; and the use of the words “as agent for” in the 

(n) Short v. Spackvum. 2 B. k Ad. 30 I* J. Ex. 26S. 

962. (r) Walx v. J/arr-yp, 6 H. & N. 765 ; 

(o) BiekerUn v. Burrdl, 5M.U * 1 H. fcC. 202;30L. J. Ex. 273 ; 31L. 
383; Raynor ▼. Onto, 16 M. k W. 369. J. Ex. 451. 

(p) Schmaltz v. Avery, ante, p. 61. (») Thom?*-' v. Davenport, 2 8m. 

(?) Reid y. Draper , 6 H. k N. 813; Lead. Cas. 6'b ci p. 344. 
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body of the contract does not prevent the liability of a party who 
signs as principal(Q. For the words “ as agent” may be merely 
words of description, but if the words “on account of” are used 
thorc is no ambiguity, and the intention to act for another is 
clear (u). So, whenever* in the body of a simple contract in 
writing, the agent contracts in his own uainc, and signs his name 
to the contract, he may render himself personally responsible for 
the fulfilment of the contract, although he declares that he con¬ 
tracts on behalf of a named principal (a), or that he sigus by 
procuration of, or as agent for, a named principal (y). If it 
appears from the general context of the written instrument that 
the agent himself was to be responsible for the due fulfilment 
of the contract, the words “ for and on behalf ” or M as agent for,” 
will be deemed to be mere matter of description, and will not 
exempt the agent from personal liability; and there is no dis¬ 
tinction in this respect between deeds and simple contracts (s). 
Whether he is so liable depends upon the terms of the particular 
contract, construed in connexion with the surrounding circum¬ 
stances mid the relative situations of tho parties at -the time tho 
contract was entered into (a). If, on the face of the contract, 
there is an express disclaimer of personal liability on the part of 
the agent, effect will be given to such disclaimer, although tho 
agent has contracted in his own name on behalf of an uunamed 
principal; but the agent must have had authority to cuter into 
the contract on behalf of his principal, and must have intended to 
contract so as to bind the latter (b). Where an auctioneer sub¬ 
scribed a memorandum, indorsed on particulars of sale, to the 
following effect:—“ I, E. Driver, as agent for the vendor, hereby 
agree to sell to the above-named R. H.Gaby (the plaintiff) the lot 
tliirty-eight referred to in the above memorandum,” it was held 
that the auctioneer had not thereby engaged to be personally 
responsible for the making out of a good title to the estate ( c ). 
So, where an auctioneer, as agent for the landowner, promised in 
his own name, on behalf of the landowner, that he (the auctioneer) 
would make out a title, and, the agreement having been signed 
by the auctioneer and purchaser, the owner, with the knowledge 
and consent of the purchaser, afterwards added, " I hereby sanc¬ 
tion this agreement, and approve of G. Lavender (the auctioneer) 


(t) rnicr V. Walter, L. R. 5 Ex. 173; 
39 L. J. Ex. 109; ami see Hough r. 
Manzanoa, 4 Ex. D. 104. 

(«) Oadd v. Houghton, 1 Ex. D. 357, 
£. A. 

(*) Parker v. WxnUnc, 7 Ell. A BL 
; 27 1. J. g. R 

M J *«**rd t. Robinso*. 6 Ell. A BL 


(-) Best, C. J., Norton v. Jlerrtm, 1 C. 
k P. 648 ; By. k Mood. 231 fanner r. 
Christian, 4 Ell. A BL 697 ; 24 L J. Q. 
B. 01. 

(а) Dencnman r. Williams, 7 Q. B. 

103. . .... 

(б) Oglesby v. JgUmas, Uli. BL & E1L 
930 ; 27 L. J. Q. B. 356. 

(e) Gaby r. Driver, 2 Y. A J. 555. 
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having sign*! tfe*'«toe^pa tey behalf* to wljSah '«rf&oaiion he 
appended his <xwa egyture; it 'was held that d* agre^nnhjH and 
ratification might? be considered as obo tran*actipi£ and that 'it 
manifested an understanding by all parties that the owner, and 
not the auctioneer was to.^e liable upon the contracted). And, 
where goods were accepted by an agent under a bill of lading, 
which made them deliverable unto him "for the London Cfcf 
Company, or to his assignees, he or they paying freight for* the 
said goods,” and the defendant on the delivery of the goods, pro¬ 
mised to pay the freight, it was held that, as the defendant 


appeared, upon the face of the bill of lading, to he merely the 
agent of the London Qas Company, and had received the goods in 
that character, and not on his own account, the promise must 
be taken to. have been made by him in his character of agent for 
tho company, to pay the freight on their account, and was not a 
promise to be personally responsible for it («). 

Whenever the agent contracts as agent, and signs his name, 
adding “ as agent/* or "by procuration/* or signs the name of the 
principal* adding “ by A B., as agent/* and the principal is named 
in the body of the contract, it will require extremely strong words 
to conti ol the effect of tliis form of signature, and render the 
party so signing personally responsible upon the conti act (/). 
Thus, where & charter-party of affreightment, not under seal, was 
expressed to be made between Jenkins of the one pait and Barnes 
of the other part, and contained divers Stipulations betwoen Barnes 
and Jenkins, and was signed Ralph Hutchinson for T. A. Barnes, 
and Hutchinson had no authority to sign for Barnes, it was held 
that Hutchinson could not be sued upon the contract, as his name 
did not'appear therein as a contracting party (g). 

Contracts by agents on behalf of foreign principals .—When 
an English agent is contracting on behalf of a foreign principal, it 
will, in general, be presumed that the agent was intended .to b$ 
responsible for the fulfilment of the conti act ( 4 ). In such a case 
both thp agent and the principal are liable upon the contract; but 
the presumption of liability on the part of the agent may be re¬ 
butted by the form and terms of the contract. Thus, where a 
written contract was expressed to be made between V./ ft,' 
foreigner resident abroad, and the plaintiff, and the contract 
was merely signed by the defendant for V., the foreign principal, ; 


(d) Spittle r. lavender, 5 Moore, 270. 
Amos t. Tmperisy, 8 M. k W. 

(/) Dat*da ▼. Gregory, 29 L J. Q. 
B. 95 ; SO X 88; Often r. Kopkt, 18 C. 
B. 549; Mahony t. SeJculi, 14 C. B. 
890. 


(a) Jenkins r. Hutchinson, 18 
744; 18 L. J. Q. B. 274; Dtslardes x. 
Gregory, 2H. & El 602 ; 80 L. J. Q. ft. 

(A) Wilson r. Zulueta, 14 Q. B. 405 ; 
19L.J. Q. B 49; Cooks v. Wilson, 10. 
B.H. 8.18*. k 
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it was bdld that the defendant could not be sued upon tho 
contract (i). 

Uiulisdosed agencies .—Whenever an agent enters into an 
agreement or undertaking, and neglects to declare the agency, and 
to qualify his liability upon the face of the contract, he is personally 
responsible, and is not, in general, permitted to show, through the 
medium of oral evidence, that the other contracting party knew 
him to be merely an agent, and know who his principal was, at 
the time he signed the contract. Such evidence s admitted,*as we 
have already seen, in Order to enable a creditor to get at the real 
principal, and to charge him with the burthen of the performance 
of the contract; but not for the purpose of discharging the agent 
from an agreement or undertaking which is absolute and unqualified 
upon the face of it, and in which the agent has thought fit to re¬ 
present himself as the really contracting party (k). • But, if an 
agent contracting on behalf of his principal has contracted in 
writing so as to render himself personally responsible upon the 
written contract, oral evidence is now admissible to show tliat at 
the time the contract was entered into the plaintiff knew the 
defendant to be only an agent, and that it was expressly agreed 
that ho should not incur any personal liability upon the contract, 
and that the drawing up the agreement so as to make the defendant 
personally liable was the result of a mistake, and was contrary to 
the intention of tho parties to the oontract (£). -Although brokers 
contract as such on the face of their bought and sold notes, yet, if 
they do not name their principals, they are by the custom of some 
trades liablo to be treated as principals, and .-sued as such (m). 

All bills of exchange and promissory notes signed by an agent, 
without an y qualification of his liability, are binding upon the 
agent; and he cannot discharge himself from liability merely by 
showing that, at the time he accepted or endorsed the bill, or made 
the note, ho was known to be merely an agent, having himself no 
interest in, and deriving no benefit from, the transaction (n). • 

• If an agent orders goods, or enters into dealings and trans¬ 
itions in his own name on behalf of an unknown or undisclosed 


(0 Mahony v. KckuU, 14 C. B. 390; 
23 L. J. C. I\ 64. 

’ (k) Higgins v. Senior, 8 M. A W. 844; 
Hanson v. Robcrdeau, Feakc, 163 ; Ken- 
dray v. Hodgson, 5 Esp. 228 ; De Gcldcr 
r. Savory, 2 Kcb. 812. So by the French 
law, "Dans tout les engage)nerds que It 
priposi contracts et son propre nom pour 
l<* affaires auxqudics il est priposi, it 
i oblige cn minus temps son commettant 
eoinmr. debileur aceessoire." —Poth. (Ob t), 
No. 443; Oray y. Outtcridge, 1 M. & R. 
Mf PrnnJclv* v. Lomond, 16 L. J. C. 
P.221; 4C. B.664. 


(l) Wake y. Harrop, ante, p. 63. .. 

[m) Hum/reyv. Dale, 7 Ell. & BL 278; 
El. BL A El. 1004; 27 L. J. Q. B. 890 ; 
Fleet t. Murion, L. B. 7 Q. B. 126; 41 
L. J. Q. B. 49. See Southwell y. Bow- 
ditch, 1 C. P. 11. 374, where a distinction 
is drawn between the words “ bought of 
you for my principals," and *' sold for 
you to my principals." 

(») Leaabider v. Farrow, 5 M. A 8. 
846; Thomas v. Bishop, 2 Str. 956 : Ex 
parte Buckley, 14 M. A W. 469, over¬ 
ruling Ball y. Smith, 1 B. A C. 407,' sect 
26 of Bills of Exchange Act in Appondix. 
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principal, he is, of course, himself personally liable in respefcfc of 
such transactions, unlass the party with whom he has contracted 
has discovered the principal, and elected to charge him in pre¬ 
ference to* the i^ent “ If an auctioneer sells commodities without 
saying on whose behalf he, sells them, the purchaser is entitled to 
look to him personally for the completion of the contract'k(o). 
And even where the name of the principal appears upon the face 
of the contract, if the contract shows that the auctioneer is dealing 
personally with 'tho purchaser, the auctioneer will be personally 
bound'by his contract (p). But, if the agent contracts in his 
representative character avowedly as agent, on behalf of d named 
or known principal, he is not personally responsible upon tho 
contract, unless he has himself some special interest in the subject 
matter of the contract, as presently mentioned and described (q). 
Wherever an order is given by one person for another, and ho 
informs tho tradesman who that person is for whose use the goods 
are ordered, he thereby declares himself to be merely an agent; 
and there is no foundation for holding him liablo unless the goods 
come to his use in some shape or another (r). 

Notoriety of agency—Public officers .—If a person is placed in a 
situation rendering his character of agent notorious, he cannot be 
made personally liable in respect of his dealings and transactions 
in tho usual courso of his employment. Thus the surveyor of a 
turnpike road, in the employment of tho commissioners for high¬ 
way*./ is not personally liablo to tho labourers employed in the 
repair of the road for their wages ; for tho contract is, by implica¬ 
tion of law, made with the commissioners (#). Neither is the 
solicitor under a bankruptcy responsible to a messenger nominated 
by him for the amount of such messenger’s “ bill of fees,” inasmuch' 
as the messenger must be taken to be aware that tho solicitor is- 
not a principal in the transaction (t). Neither can a witness who 
has been subpoenaed to give evidence in a cuuso conducted by an 
attorney maintain an action against the latter for his expenses of 
s Uendance, as it is notorious that the attorney is a mere agent, lyid 
the witness knows that ho attends to give evidence not for him but 
for his principal (u). If, however, the agent himself has any 
interest in the subjoct-mattcr of the contract—if ho acts for hijp- 
self, as well as for third parties whom he professes to represent— 
ho cannot escape from liability under a plea of agency. In sucl^a 
case he is both principal and agent, and is responsible accordingly. 


(o) Hanson v. Roberdean, Pe^ke, 163; 
Franklyn r. Lamende, 4 0. B. 844. 

(P) Wolff r. Home, 2 Q. B. D. 355. 

(V> Infra, and mo p. 62. 

(r) Owen r. Oooch, 2 Eep. 598. 

[•) Poehin v. Pawley, 1 W. BL 67a 


(0 Hartop r, Juchj, 2 It. k 8. 433; 
RumU v. R*ct, 2 C. k K. 669 ;Mac 
greyer v. Deal £ Dover , <fc., 22 Lc J. 

'( 1 t) Robins I ridge, 3 M. & W/118. 

» 2 
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Masters of ships, being something more than mere agents, are 
personally responsible in respect of stores and necessaries furnished 
for the use of vessels under their command, and for repairs done by 
their orders, unless they expressly guard themselves from personal 
liability, and confine the credit to the owners of the vessel (x). A 
separate action cannot be maintained against the master and the 
owner of a ship for the same identical cause of action. The 
creditor has an election to sue either the one or the other; but he 
cannot, after ho has sued the one to judgment, maintain another 
action against the other ( y ). 

Pretended agencies .—When the agent contracts without 
authority from the principal on whose behalf he professes to act, 
the nature and extent of his liability will depend upon the nature 
and form of the contract. He cannot, as we have seen, be sued in 
any case upon the contract, if ho has not contracted therein in his 
own name (ante, p. 65 ), although he may be liable to the plaintiff for 
warranting or representing himself to' be an agent, and to have 
authority to make the contract, when he is not the agent and had 
no such authority (a): provided the misrepresentation was a mis¬ 
representation of fact and not merely of law (a). A person who 
contracts in his own name on behalf of another, but who is really 
a principal, cannot shelter himself from responsibility by describing 
himself on the face of the contract as an agent, and providing that 
he shall not be personally responsible (6). Where a contract is 
signed by one who professes to be signing as agent, but who has no. 
principal existing at the time, and the contract would be wholly in¬ 
operative unless binding upon the person who signed it, he is 
personally liable on it, and a stranger cannot by a subsequent 
ratification relieve him from that liability (c). If the acceptor 
of a bill of exchange professes to accept per procuration as agent, 
he is responsible upon the bill, if he was himself the principal, 
and acted without the authority of the party on whose account 
he professed to act ( d ). But the burthen of proving that the 
party describing himself on the face of the contract as agent is 
in truth the principal falls upon the plaintiff seeking to falsify 


(x) Rich v. Coe, 2 Covrp. 039. 

(y) rriestleu v. Femie, 34 L. J. Ex. 
173. 

(x) Collen r. Wright, 8 E1L k BL 
647 ; 27 L. J. Q- B. 217 ; Simons r. 
Patched, 7 E. fc B. 508 ; 20 L J. Q. 
B. 195 ; Pow r. Davis, 1 B. k S. 220 ; 
30 L. J. Q. B. 257 ; Hughes r. Grams, 
34 L. J. Q. B. S85; Cherry r. Bank 
of Australasia, L. R. 8 P. C. 24; 
88 L. J. p. C. 49: Richardson ▼. 
Williamson, L R. 0 Q. B. 270 ; 40 
L. J. Q. B. 149; Weeks ▼. Propert, 
L. R. 8 C. P. 427 ; UcCollin v. Gilpin, 


5 a B. D. 890 ; 0 Q. B. D. 610 ; BeaUie 
r. Ebvry, L. R. 7 H. L. 102 ; Dickson v. 
Resin's Telegraph Co., 3 0. P. D. 1; 
Chap lee r. Brunswick Building Society, 

0 Q. B. D. 090. 

(a) Rashdall ▼. Ford, L. R. 2 Eq. 
750; 85 L. J.CL 709 ; Beattie ▼. Lord 
Bbury, L. R. 7 CL 777; 41 L. J. CL 
804. 

(b) Schmalx ▼. Avery, 20 L. J. Q. B. 
229. 

(e) Kelntr r. Baxter , L. R. 2 C. P. 
174 ; 30 L J. ( C. P. 94. 

((0 Own v. Fan Utter, 10 a B. 324. • 
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the contract and to show that .the defendant assumed afajse 
position («). ' * * ' i 

"One person may,” observes Erie, J., “assert he has authority 
to make a contract on behalf of another, and bond fide believe it, 
and yet it may be deceit if he makes the positive assertion without 
disclosing the grounds on which he erroneously, as it turns out, 
believes it ”•(/). Where, therefore, the defendant represented 1, him¬ 
self to be the agent of one Gardner, and as such authorized to let an ‘ 
estate to the plaintiff, and the defendant had no authority to let the 
property, although he believed that he had, and in consequence of 
that mistake the plaintiff was induced to lay out money upon the 
estate, relying on the representation, it was held that the defendant 
was liable for all the expenses incurred by the plaintiff on the strength 
of the representation (g). “I am of opinion,” observes Willes, J., 
"that a person who induces others to contract with him as the 
agent of a third party, by an unqualiBed assertion of his being 
authorized to act as such agent, is answerable to the person who so 
contracts for any damages he sustains by reason of the asser¬ 
tion of the authority being untrue. This is not the case of a 
bare misstatement to a person not bound by any duty to give in¬ 
formation. The fact that the professed agent honestly thinks that 
ho has authority affects the moral character of his act, but his moral 
innocence, in so far as the person he has induced to contract is 
concerned, in no way aids him, or alleviates the inconvenience and 
damage which he sustains. If one of the two in such cases is to 
suffer, it ought not to be tho person who has been guilty of no 
error, but he who, by an untrue assertion, believed and acted upon, 
as he intended it should be, and touching a subject within his 
peculiar knowledge, and as to which he gave the other party no 
opportunity of judging for himself, has brought about the damage. 
The obligation arising in such a case is woll expressed by saying 
that the person professing to contract as agent for another impliedly 
undertakes with the person who enters into such a contract upon 
the faith of his being duly authorized, that the authority he pro¬ 
fesses to have does in point of fact exist” (/t). Thus where a person 
lent money to a building society, and received a receipt signed by 
two directors, but the society had no power to borrow money, it 
was held that, by signing the receipt, the directors in effect repre¬ 
sented that they had authority to make a valid contract of loan on 

(e) Carr v. Jackson, 21 L. J. Ex. 187; I*. 44. 

7 Kxch. 382. (?) Collen r. Wright, 8 Ell. & BL 847 ; 

(/) Jenkins v. Hutchinson, 13 Q. B. 26 L J. Q. B. 147 ; 27 ib. 215. 

748 ; JtandcU v. Trimen, 18 C. B. 786 ; (A) Collcn y. Wright, supra; Tout V. 

25 Law J. C. P. 307; Richardson v. Davis, 4 15 A S. 220; 30 L. J. Q. B. 
Dunn, 8 C. B. N. 8. 655 ; 30 Law J. C. 257. 
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behalf of the society, and that they were therefore personally liable 
to repay the money (/). 

If the authority is of a public nature, or the grounds of it are 
known to the other contracting party, and the agent does no more 
than express his own opinion and belief as to the nature and extent 
of the authority vested in him, and manifests an intention merely 
to bind the principal if he has power so to do, and guards himself 
against any positive representation of authority, he will not then be 
responsible if it should turn out that he had not the power he was 
supposed to possess ( Jc ). 

. A mistake made by an agent in describing the quantity of goods 
he has bought for his principal, or the time of their delivery, or the 
price to bo paid for them, may render such agent liable to his 
principal for negligcnco or for a breach of duty ( l ), but does not 
render him liable to an action for deceit (m); it is otherwise, 
however, if ho knowingly makes a false representation with intent 
to deceive his employer ( n ). 

Contracts by the agents of h'rteponsiblt principals—Govern¬ 
ment agents .—If the other contracting party chooses to give credit 
to a known irresponsible principal, acting through the medium of 
an agent, taking his chance of payment from such principal, the 
agent will not, iu such a case, be liable upon the contract (o). If 
the agent acts in a public employment, and the extent of his 
authority is as much known to the party contracting with the 
agent as to the agent himself, and it is manifest that the former 
intended to rely on the subsequent ratification of the contract by 
the principal, and was not led into the contract by any misstate¬ 
ment or misrepresentation on the part of the agent respecting 
his authority in the matter, the agent will not incur any personal 
liability. Thus the governor of a fort, or of a colony, is not per¬ 
sonally answerable for stores ordered by him for the uso of go¬ 
vernment ; neither is a military commissary, nor the captain of a 
troop, liable for forage supplied to the army or to the troop, nor 
for provisions furnished to the men; nor is the first Lord of the 
Treasury personally answerable for the expenses incurred by a 
person employed in raising a regiment for the service of govern¬ 
ment ( p); nor is the Secretary of War liable to a retired clerk of 
the War-office for his retired allowance, although such allowance 


(t) Richardson y. William ton, L. R. 6 
Q. B. 270. See Cherry v. Colonial Bank 
of Australasia, L. R. 3 P. C. Ca. 24 ; 
Leaner v. Simpson, L. It. 11 Eo. Ca. 898. 

(fr) M'tryrcyvr ▼. Deal a.id Dover Jty. 
Co., 22 ),. J. Q. 1). 69. 

(/) Sec, per Blackburn, J., Inland v. 
Lvcx*‘j4vn, L. K. 5 Engl, and Ir. App. 


(m) Thorn r. Bigland, 8 Kxch. 729. 
(*) Pcv&rim v. Austen, 0 Taunt. 522. 
(o) Lnris v. Nicholson, 18 Q. B. 603 : 
21 L. J. Q. B. 311 ; Wake r.-Barrop, 
6H. AN. 768; 1H.AC.202; *0L.5. 
Ex. 273 ; 31 ib. 451. 

(») Rice r. Chute, 1 East, 679; Myrtle 
▼. Beater, id. 185; Macbeath y. JJuldi - 
vutnd, 1 T. R. 180. 
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was included in the yearly estimates drawn for.by such secretary, 
and received by him as applicable to such specific allowance, there 
being no duty from which the law will imply a promise from the 
secretary, who is the agent and officer of the crown, and responsible 
only to the crown for the due execution of the trust committed to 
him ( q ). In all these cases, the nature and extent of the agent’s 
authority are as much known to the party with whom he con¬ 
tracts as to the agent himself; and it is obvious that in these 
public transactions the individual credit of the agent is not in¬ 
tended to be pledged, but that the parties who contract with him 
rely on the honour and good faith of the irresponsible principal. The 
agent of a foreign government cannot be sued upon their bonds (r). 

The clerk of the County Court, giving orders for tho fitting up 
of a building for the holding of tho sittings of the court, is not a 
public officer acting in a public employment, so as to be exonerated 
from liability in respect of the order so given (s). 

Money received by agents for the principal. —If money be 
paid to a known agent for the use of his principal, an action for 
money had and received cannot be sustained against tho agent if 
it appears that tho principal has the least colour of right to the 
money; for the courts will not try the right of tho principal to 
the money in an action against the agent (t). Tho agent having 
rocoivud tho money on behalf of the principal, and for his use, is 
accountable to tho latter for it. The maxim, respondeat superior, 
therefore, applies; and the agent, whether he has paid over tho 
money, or whether he has not, is answerable to the principal 
alone (u). But, if the payment to tho agent is void ab initio, so 
that tho money never was received by him for the use of his 
principal, and ho is consequently not accountable to the latter for 
it, he is bound to refund the amount, if he has not actually paid 
it over, or settled for it in account with his principal, at the time 
he receives notice of the mistake. Thus, if money, through a 
mistake of fact, is paid to an agent, and placed by him to the 
account of his principal, but not paid over, an action lies against 
him for the recovery of the money; anjl the mere passing such 
money in account, making rests without any new credit given, 
fresh bills accepted, or further sura advanced to tho principal in 
consequence of it, is not equivalent to a payment of it over (3). 

(?) Oidley r. Lord Palmerston, 3 B. k (v) Huron r. Hanumd, 2 B. k Aid. 

B. 275; 7 Moore, 01. See also Palmer 313; Hardman r. IVillcock, 9 Bing, 

v. Hutchinson, 6 Ap. Ca*. 619. 382, n. ; Stephens r. Badcock, 3 B. & 

(r) Ticvcross r. Dreyfus, 5 Ch. D. 605, Ad. 354 ; While v. Bartlett, 9 Bing. 

C. A. 378; 2 M. k Sc. 620; GoodaU v. 

(•) Autey r. Hutchinson, 17 L. J. C. P. Lowndes, 6 Q. B. 464. 

304. (*) Bullcr y. Harrison, 2 Cowp. 565 ; 

(0 Sadler ▼. Evans, 4 Barr. 1085 ; Bishop r. Eagle, n' Mod. 23; Cox v. 

Qreenxcatd r. Hurd, 4 T. R. 553. Prentice, 3 M. A S. 344; Hortfall r. 
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But, if he has paid it over or settled for it in account with his 
principal, he cannot be compelled to refund it (y). If, however, he 
misleads the plaintiff by giving him to understand that he has not 
paid over the money, and thereby induces the plaintiff to sue him 
for its recovery, he is then precluded from insisting on the defence 
of payment over (z). 

Money wrongfully and illegally received by agents. —The doc¬ 
trine, that the receipt of the agent is the receipt of the principal, 
does not extend to the case of a wrong-doer, so that, if an agent 
gets money into his hands by his own fraudulent or illegal act, 
he cannot discharge himself from liability by paying it over to his 
principal 1 (a). 

Receipt of money by agents to be paid over to a stranger .— 
The mere circumstance of money having been paid by a principal 
to his agent, with directions to pay it to a third person, imposes, 
as we have already seen (6), no liability upon the agent to such 
third person, unless there is au express or implied assent on the 
part of tho agent to pay the money according to the directions he 
has received ; and the mere receipt of the money by the agent is 
no evidence of an implied assent to apply it to the purposes for 
which it was professedly remitted to him. Ho holds tho money 
for the use of tho remitter: the privity of contract is between him 
and his principal, and not between tho agent and such third party, 
until by some act done, or by some engagement entered into with 
tho person who is the object of the remittance, tho agent has 
consented to appropriate the money to his use (c.) 

Liabilities of agents on contracts under seal —Tho liability in 
the carfe of deeds is always confined to the person who has con¬ 
tracted therein in his own name, and who lias sealed and delivered 
the deed, and docs not extend to the person on whose behalf, and 
for whose benefit, the contract is expressed to be made. When, 
therefore, an individual acting in a private capacity, and not on 
behalf of the government, covenants in his own name, under his 
own hand and seal, for the act of another, he is personally bound 
by his covenant, although ho describes himself in the deed as 
covenanting "for and on the part and behalf” of such other 
person; for “ a man may bind himself for the act of another, and 
to pay out of a fund not his own, and will be liable in either 


Jfcnul/nj, 2 Moore, 5: 8 Taunt 136: 
JMIavd v. Rvmll, 30 L. J. Q. B. 812 ; 
XlvqII v Tomlin*)*, L. R. 6 C. P. 405. 
JV) Holland v. Jiusxll, 4 B. & S. 14 ; 

?? it }■ ^ K J Skand t. (Irani, 15 
C. li. V S. 8*1. ^ 

8] Jr> *J»nrd$ y. 27 oddity, 5 Taunt 
(uj Teuton y. JVtUun, 1 Campb. 


397; Anon. ib. 898, n. ; Clark y. John- 
*», 3 Bing. 426 ; Miller r. Am, 1 Solw. 
N. P. 90, n.; Addiaon on Tort*, 5th ed. 
by Cave, p. 88. 

(5) AnU, p. 27. 

(c) Moore v. Bushell, 27 L. J. Ex. 3; 
BiUr. Boyds, L. R. 8 Eq. 290: 88 L. 
J. Ch. 538; Ne%o Zealand Co. v. Watson. 
7 Q. B. D. 374. 
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case ” (d). A proviso totally inconsistety with any penoxlal liability, 
where no fund is pointed out or provided fpr the payment of the 
money, has been held to be repugnant and void (e ); but a proviso, 
limiting but not destroying the liability is valid (/); it has also, 
been held that an agent may contract for a principal on th# 
eipress terms ^hat he is himself to incur no personal liability, 
Whether the principal is, or is not, bound by the contract ( g ). 

Exemption of public officers. —When upon the face of a contract 
under seal it appears that the covenantor is an officer acting in a 
public capacity in discharge of his duty to the crown or the 
country, he ife not personally liable for the fulfilment of the con¬ 
tract, unless he gives bis own undertaking, and it plainly appears 
to have been the intention of the contracting parties that he 
should himself be responsible for tho performance of the act 
covenanted to be done; for it would bo detrimental to the public 
sorvice to hold that governors and commandcre-in-chicf were 
personally responsible upon contracts entered into by them in tho 
execution of their duty, unless the intention of tho contracting 
parties that they should bo liable was plainly manifested upon the 
face of the contract ( h). 

Execution of deeds by agents nut tendering them personally 
liable. —There is a wide distinction between entering into a deed 
for and on behalf of another, and merely executing it in bis 
behalf. If on agent is duly authorised by power of attorney under 
soal to enter into and execute a deed for his principal, and tho 
principal is mado to contract in his owu name and the agent 
merely executes tho deed for him, tho principal, and not the agent, 
is bound by the execution of the deed. In such a case it is usual 
to deuote by some form of words that the deed is executed by an 
agent on behalf of the principal; the agent cither signs his own 
namo, adding “ for B.” (the principal), or he signs tfce name of B. 
adding “ by A., his attorney.” When the principal himself is made 
to covenant, and the agent appears merely as tho executing party, 
if the agent has not an authority under seal to warrant his acts, 
thero is no binding contract at all; the principal cannot be bound, 
as he has not legally sanctioned the contract, and the agent cannot 
bo made liable upon it, as he has not contracted in his own name. 

Of the lights of partner upon contracts with tim'd parties.— 
If a contract is entered into with one partner in his individual 

(d) Apple/on r. Bints, 6 But, 148 ; (g) JValx r. Harrop, 6 H. t N. 678; 

Talbot v. Uodbolt, Yelv. 187 ; 6 JUuuTs 80 L J. Ex. 273; 1 H. A C. 202.; 81 
Abr. 372; Hancock v. Hodgson. 12 Mooro, L. J. Ex. 461. 

604. (k) Water. Harrop, supra; Bnvrinr. 

(4) FumitaU r. Coomba, 5 M . k O. JVolsclty, 1 T. R. 6"i • Allen r. WoXde- 

736; 6 Sc. N. H. 636. grace, 2 Moorr, 628. 

if) Williams y. Hathaway, 6Cb. D. 644. 
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capacity, and apparently on his own account* but in reality on 
behalf of the firm of which ho is a member, and the joint interest 
and joint consideration arc not disclosed upon the face of the 
writing, tho partner so contracting stands in the position of an 
agent dealing on behalf of an undisclosed principal; and either 
the partner with whom the contract is so made, or the firm, as the 
parties really interested in it, may enforce it (i), the defendant 
being entitled, in the latter case,'to set up against the firm any 
defence that he would have had to an action brought by the one 
partner alone ( k ). Thus, if a written contract for the sale of 
goods, the joint property of several partners, be entered into by 
one of them in his own namo only, all the partners may enforce it» 
although the purchaser had at the time no knowledge that there 
were other persons interested in tho transaction besides the one he 
hod contracted with (/). 

Implied cunt rad 8 and pivmisea with firms in partnership .— 
If a scrvico or benefit, in respect of which the law implies a 
promise, moves from a firm in partnership, tho promise is a joint 
promise in favour of all the partners (m). If, on tho other hand, 
it moves from one partner scpiratcly and individually ou his own 
account, it is a private contract in which tho partnership has no 
concern (•#*). Whenever the services have been rendered by tho 
ono partner on the partnership account, and tho remuneration for 
such services belongs to the joiut purse, all the partners are jointly 
interested in tho consideration (o). When the money of the 
partnership has been lent by the ono partner alone, there is an 
implied promise of repayment in favour of all tho partners (p); 
but, if they permit one partner to deal with the partnership 
property in his own name, as the sole owner of it, or as the sole 
party interested, they cannot stand in a better situation than the 
one partner who has been permitted so to act (7). And, when oue 
party lends money in his own name, and nominally on his own 
accouut, but really on account of, and as the loan of, the firm, the 
firm, if it sues for tho money, must show clearly and distinctly that 
tho advance was made on its account, and as a loan from the 
partnership, although the fact might at the time be unknown to 
the borrower; for, as we have before seen, “ if B. lends money to A., 


S Alexander 7 . Harter, 2 Tjr. 147; 
Si J. 133. 

(A) 8tmeey v. Dceu, 7 T. R. 361, u. ; 
Gordon r. Jtllis, 13 L. J. C. P. 170 ; 2 
C. B. 821. 

(t) Skinner v. Stocks, 4 B. k Aid. 437. 
(«) Bond y. PiUard, 3 M & W. 357 ; 
Lambert’s crue, Godb. 244. 

(n) Brandon v. Hubbard, 4 Moore, 


3 67. 

(c) Arden r. Tucker, 4 B & Ad. 815. 
{ji) Alexander t. Barker, 2 Cr. k J. 
139. 

(q) Lucas ▼. De la Cour, 1 M. k S. 
249 ; Gordon ▼. Kllis, 2 C. B. 821 ; 13 
L. J. C. P. 182 ; llobson r. Drummond, 
2 B. A AiL 303. 
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and A. makes a further loan of it to C., B. would have no right of 
action against C. to recover it back ’* (*■). .. • 

Trust services by partners. —If one of the partners is a trustee, 
and work is done by the firm in the execution of the trust, the 
firm cannot charge for their trouble and services (#). 

Contracts with the trustees or directors of co-partnerships. — 
In order to obviate the inconvenience arising from deaths and 
changes in a firm, when a large number of persons are associated 
together in partnership, recourse has been had to trustees, who 
have been appointed to conduct the business of co-partnerships, 
and enter into contracts for the general benefit of tho concern (t). 
When a number of persons are associated together in partnership 
in this manner, tho trustees have tho general conduct and manage¬ 
ment of the co-partnerehip, and form the acting partners of tho 
concern, whilst the others contribute merely their capital, and 
receive accruing profits in proportion to their interests, and stand, 
consequently, in the position of dormant partners. All simple 
contracts entered into with the co-partnership by name, or with 
one or more of tho trustees arc, in contemplation of law, entered 
into with all of them jointly, as the acting partners performing the 
ostensible acts of the co-partnership (u). They are also, as the 
acting partners, jointly interested in all implied contracts arising 
out of partnership transactions ( x ). 

Liabilities of partners upon simple con tmets .—Each member 
of a complete partnership is liable for himself, and as agent for tho 
rest binds them, upon all contracts made in tho ordinaiy course of 
the business of tho co-partnership (y). Where partners simply 
agree to carry on a partnership of which the term is not fixed, one 
of thoso partners has no authority to take a lease so as to bind 
the others (z). But every one of the partners in a general trading 
partnership is, in contemplation of law, in the absence of any 
known controlling stipulation between them, clothed with an 
implied authority to enter into simple contracts on behalf of tho 
firm in furtherance of the ordinary business of tho co-partnership, 
and to use the trading name of the firm in all such contracts and 
in all dealings and transactions in respect of which partners in 
such trade usually have authority to bind one another; and each 
of the partners is individually liable for the performance of such 
contracts in the same manner as if they had been entered into 

(r) Sims r. BotuI, 5 B. A Ad. 389. Megtintm v. Bar per, 2 G k M. 322. 

(s) Mathison t. Clark, 18 Jur. 1020. (y) Ld.Wensleydale, Ernest v. NickolTs, 

(Q Metcalf y. Bruin, 12 East, 404- 6 IT. L. C. 418 ; Cars. Hickman, 9 C. U. 

406; Clay v. SoutMeru. 21 L. J. Zx. N. S. 99; 8 H. K C. 263; 30 L. f. C. 
202: 7 Rxch. 717. P. 125; Kilshaw v. Jukes, 3 B. k 8. 

(u) PUlps ▼. Lyle, 10 Ad. & E. 113. 847 ; 32 L. J. Q. E. *•*>0. 

(*) Lefcvn v. Boyle, 3 B. A Ad. S80; (?) Sharp v. Jiillvfu*, ftlO. 
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personally by himself (a). But this implied general authority is 
confined to general partnerships in trade, where the partners are 
jointly interested in the capital stock of the business, as well as in 
the profits accruing therefrom, and doss not extend to partner¬ 
ships in particular transactions, or to limited partnerships in 
profits, wherfc the partner has no interest in the capital stock. 
Thus, whero an author and publisher agree to publish a work for 
their mutual profit, upon the understanding that the author is to 
write the book, and the publisher to print and publish it at his 
own expense, there is no implied authority from the author to the 
publisher to contract for the supply of paper, or for the printing, 
or for any other matter necessary for the publication of the work, 
so as to render the author responsible for the price of the paper, 
or for printing, or advertisements, or anything else ordered by the 
publisher for tho purposes of the publication (b). 

Where several coach-proprietors agree to undertake the car¬ 
riage of passengers and parcels on a certain line of road for their 
mutual profit, and divide tho road into districts, and each proprie¬ 
tor horses and conveys the coach over his own district, finding his 
own horses, harness, aud servants, stables, hay, straw, and horse- 
keepers for tiro execution of his share of the undertaking, one has 
no authority to bind tho others by contracts for the employment 
of servants, or for the purchaso of horses, hay, straw, or any other 
thing necessary for tho carriage of tho passengers (c). But they are 
each clothed with an implied authority to enter into all Customary 
and reasonable contracts with the passengers for their conveyance, 
and all, consequently, may be bound thereby (d) ; and, if ono of 
them, whose business it is to hire coaches, contracts with a coach- 
maker for the supply of coaches to run throughout along tho 
whole lino of road, and not merely for his particular district, this 
is a contract with the whole partnership, and all are jointly re¬ 
sponsible upon it (e). 

A partnership contract for value given to the partnership, being 
a mercantile partnership, is several aa well as joint (/). 

Who may be made liable as 7 miners .—Where a person is 
sought to be made liable on the ground of his being a partner, the 
true test is whethor or not he has constituted the other alleged 
partner his agent in respect of the partnership business to carry it 
on on his behalf. A participation in tho profits, though cogent, 
is not conclusive evidence of a partnership^). And it is now 

(a) Toth. Obi. No. 83. (/) Beres/ord v. Browning, L. R. 20 

( b ) Wilson v. Whitehead , 10 M. k W. Eq. 664. 

603. (<?) Cox r. Hickman, 8 H. L. C. 268; 

(c) Barton v. Hanson, 2 Taunt 49. SO L. J. C. P. 126; KUshaw v. Jukes, 

(d) Helsby y. Hears, 8 D. k B. 289. 3 B. k 8. 847; 82 L. J. Q. B. 217; 

(e) Arthur v. Dale, Collycr, Part 380. Bullen v. Sharp , L. R. 1 C. P. 86 ; 86 



THE PASTIES TO CONTHACT8. 


SECT, nj. 



established, that, although a right to participate in the profits of 
trade is a strong test of partnership, and that there may be cases 
where, from such participation alone, it may, os a presumption, not 
of law, but of fact, be inferred ; yet, that whether that relation does 
or does not exist, must depend on the real intention and contract of 
the parties (/i). Thus, an assignment to trustees for the benefit of 
creditors, upon trust to divide the profits of the business amongst 
the creditors in reduction of their debts, does not render the credi¬ 
tors who execute the deed and participate in the profits responsible 
to third parties as partners (i). “ The law as to partnership," says 
Lord Wensleydale, “ is a branch of the law of principal and agent. 
A partner embraces both characters; and, where a man orders 
another to carry on trade, whether in bis own name or not, to buy 
and sell, and to pay over all the profits to him, he is the principal, 
and the person so employed is the agent, and the principal is liable 
for the agent’s contracts. This is the true principle of partnership 
liability" ( k ). A person who merely lends money to a firm in 
partnership to be employed in the business, or who receives inte¬ 
rest for money advanced, is not a partner or joint adventurer in the 
business, as the money is payable at all events, and tho right to 
receive it does not depend upon the contingencies and fluctuations 
of the trade (J). If a partner withdraws from the firm, "leaving a 
certain amount of capital in the concern, for which lie is to 
receive interest and a terminable annuity, payable at all events, 
this arrangement will not amount to a perpetuation and conti¬ 
nuation of the preceding partnership. By the 28 & 29 Viet. c. 80, 
s. 1, the advance of money by way of loan to a person engaged or 
about to engage in any trade or undertaking upon a contract in 
writing with such person, that the lender shall receive a rate of 
interest varying with the profits, or shall receive a share of the 
profits arising from carrying on such trade or undertaking, shall 
not of itself constitute the lender a partner with the person or persons 
carrying on such trade or undertaking, or render him responsible 
as such. By sect 2, no contract for the remuneration of a servant 
or agent of any person engaged in any trade or undertaking, by a 
share of the profits of such trade or undertaking, shall of itself 
render such servant or agent responsible as a partner therein, or give 
him the rights of a partner. By sect 3, no person being the widow 
or child of the deceased partner of a trader, and receiving by way of 


L. J. C. P. 105 ; Englisl* and Irish 
Church and University Assurance Society, 
In re, 1 H. A M. 85. 

(h) Molhoo, March, and Co. r. The 
Court of Wards, L. R. 4 P. C. 419 ; 
Holme r. Hammond, L. B. 7 Ex. 218; 


41 L. J. Kx. 157 ; PooUy r. Driver, 5 Ch. 
D. 660; Ex parte Tenant, 6 Ch. D. 808. 

(0 Cox r. Hickman, 9 C. B. N. 8. 47 : 
8 H. L. a 2C8 ; 80 L. J. C. P. 125. 

(*) Cox t. Hickman, supra. 

(/) Elgis v. W*sUr, 5 It. k W. 518. 
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annuity a portion of the profits made by such trader in his busi¬ 
ness, shall, by reason only of such receipt, be deemed- to be a 
partner of, or be subject to any liabilities incurred by such trader. 
By sect. 4, no person receiving, by way of annuity or otherwise, a 
portion of the profits of any business, in consideration of the Bale 
by him of the good-will of such business, shall, by reason only of 
such receipt, be deemed to be a partner of, or be subject to tho 
liabilities of, the person carrying on such business. By sect. 5, in 
the event of any such trader as aforesaid being adjudged a bank¬ 
rupt, or taking the benefit of any Act for the relief of insolvent 
debtors, or entering into an arrangement to pay his creditors less 
than 20s. in the pound, or dying in insolvent circumstances, the 
lender of any r,uch loan as aforesaid shall not be entitled to 
recover any portion of his principal, or of the profits or interests 
payable in respect of such loan, nor shall any such vendor of 
a good-will as aforesaid be entitled to recover any such profits as 
aforesaid, until tho claims of the other creditors of the said trader 
for valuable consideration, in money or money’s worth, have been 
satisfied. By sect fi, in the construction of tho Act, tho word 
u person” is to include a partnership firm, a joint-stock company, 
and a corporation. 

Tho above statute was passed to give protection against out¬ 
side creditors to persons lending money to others in business (m). 
In order to bring a case within tho statute, there must be a con¬ 
tract in writing, signed (n), aud the document must show on the 
face of it that the transaction is a loan, and parol testimony to 
vary it is inadmissible (o). The whole intent and scope of tho 
document must bo looked to. The mere statement that the 
transaction is a loan, and the party is not a partner, will not 
prevent him from being a partner (p), nor will the mention of tho 
W'ord partnership by itself constitute a partnership, though it may 
be strong evidence of it (q). The Act does not apply to any con¬ 
tract unless the loan would, independently of the Act, have 
created the relation of debtor aud creditor as distinguished from 
the relation of partners (r). The effect of s. 5 is to prevent the 
lender, with a share of profits, from proving in bankruptcy in 
competition with any of tho creditors, even those whose debts are 
not connected with the business (a). 

Inchoate and incomplete paiinei'ships. —If several persons 
agree to unite together in partnership, and to raise a joint stock, 

(»») Seo per Ld. Cairns in Syert v. ( p) Rr prtrie DcDuisse, 7 Ch. D. 611. 

Syers, 1 Ap. Cas. 174, at p. 182. (7) Syers r. Syers, supra. 

(») Paoolcy v. Driver , 6 Ch. D. 458. (r) Fooiey r. Driver, 6 Ch. D. 468. 

(0) Sot per Ld. Chelmsford, in Syers v. (a) Ex parts Taylor, 12 Ch. D. 880. 

Syers, supra. 
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and one borrows money, and another procures goods, to make up 
his share of the joint contribution, the one is not liable for the 
debt contracted by the other, os the partnership is not fully 
formed, and the partner is not acting in discharge of the ordinary 
functions of the co-partnership, but on his own private account ( t ). 
But, as soon as the partnership is in actual operation, and has 
begun business on the joint account, all those of the intended 
partners who assent to the commencement of the trading opera¬ 
tions for their common benefit, or take an active port in pro¬ 
moting them, become present and complete partners in the 
undertaking, and impliedly accord to each other all such powers 
and authorities as are usual and reasonably necessary to enable 
them to discharge the functions of tho co-partnership and carry 
the common object into effect 

Restrictions upon the apparent general authority of one 
partner to bind another, made by agreement amongst the part¬ 
ners, are operative only as between the partners themselves, and 
do not limit the partnership authority as to third persons who 
acquire rights by its exercise, unless tho limitation of authority 
and liability is established and made known to parties dealing 
with the firm in the mode presently pointed out If goods are 
supplied to A. and B. (who are partners) after notico by A. 
that he will not be answerable for any goods subsequently sent, it 
is incumbent on the plaintiff, in an action for the amount of such 
goods, to prove some act of adoption on the part of A. or that lie 
has derived benefit from the goods (u). 

Dealings by one partner in fraud of the co-partnership .— 
Every one of the partners is responsible for things done within 
tho scope of their implied authority, although they be done in 
fraud of the partnership, unless the plaintiff who seeks to charge 
the co-partnership upon the fraudulent dealing of the single 
partner was himself a party, or in any way privy, to tho fraud. If 
a simple contract concerning the partnership affairs and business 
is entered into by one of several partners in the tradiug name of 
the firm, or on behalf of the firm, or in his own namo without 
mention of the co-partnership, all the partners are individually 
liable upon the contract, whether their names do or do not appear 
upon the face of the written instrument They stand in the same 
position as an undisclosed principal who has entered into a simple 
contract in writing in the name of an agent (*). But this liability 

(0 Saville r. Jlobcrtaon, 4 T. R. 725; (t) Aide., p. 45 ; Trueman v. Lodcr, 

Smith r. Craven, 1 Or. & J. 500 ; Green - 11 Ad. k E. 504 ; 2 Smith’s L. C. 212; 

•lade v. Douxr, 7 B. & C. 638 ; Heap v. Beckham r. Drake, 9 M.AW 97 ; 
Dobson, 15 C. B. N. S. 460. Drake r. Beckham, 11 id. 316. 

(«) iriUii v. Dyson, 1 Stark. 164. 
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is confined to contracts made in the execution of the ordinary 
business of the co-partnership, as one partner is not liable upon 
the private and particular contracts and engagements of another 
partner made by him for his own individual benefit alone, and 
known, or which ought to have been known, by the plaintiff at 
the time not to be a partnership transaction (y). But a bill 
accepted in the name of a firm in the hands of a bond fide holder 
is valid against the firm, although the partner who acceptod had 
no authority to do so, and his doing so was fraudulent (s). 

In an action by an indorsee against members of a firm on a bill 
accepted in the name of the firm, upon its being proved that the 
acceptance was by one of the partners in fraud of the partnership 
and contrary to the partnership ait idea, the onus is cast on the 
holder of the bill, of showing that he gave value for it (a). 

Transactions out of the ordinary course of business .—If the 
trading namo of tho firm, or an adopted or an acquired name, is 
used in dealings and transactions out of the ordinary scope and 
business of the co-partnership, such a user of the name will not 
bind the other partners, unless they have expressly assented thereto. 
In tho case of professional partnerships, for example, where it is 
not usual or necessary for the purpose of carrying on the trading 
business of tho firm, that bills or notes should be made, accepted 
or negotiated, one partner has no implied authority to pledge tho 
namo and credit of the co-partnership upon bills and notes (6). 
One joint tenant of a farm “ has no power to bind tho others by 
drawing or accepting bills, because it is not necessary or usual for 
the purpose of carrying on the farming business that bills should 
bo drawn or accepted ” (c). Nor can one of two partners bind the 
other by consenting to a reference or to an order for judgment in 
an action against himself and his co-partner (d). There is no im¬ 
plication of law from tho mere existence of a trade partnership 
that one partner has authority to bind the firm by opening a banking 
account on its behalf in his own name (e). 

Bills and notes in the name of the firm, given by one of the 
partners to secure his own private debt, cannot be enforced 
against the partnership by the party taking the security (/) unless 
he can show that the partner from whom he took it had the 
authority of his co-partners to pay his own private debt with the 


(y) Darlington Joint Stock District 
Banking Co., ex parte in rc Riches, 34 
L. J. Bank. 10. 

(s) Wiseman r. Easton, 8 L. T. N. S. 637. 

(а) Eoggy. Skeen, 18 C. B. N. S. 426 ; 
34 L. J. C. P. 163. 

(б) Medley r. Bainbridgt, 3 Q. B. 816. 
<r) LitUedale, J., 10 B. A C. 138,139; 

Holroyd, J., 7 B. A C. 639. 


(rf) Hambidgc v. Dc La Crouce. 8 C. 
B. 746. 

(e) The AUiance Bank r. Keanlcy, 
L. R. 6 C. P. 433; 40 L. J. C. P. 249. 

(f) Shirrtf r. Wilks, 1 Eiat, 61 ; 
Jones r. Tates, 9 B. A C. 632 ; Ridley r. 
Taylor, 13 Eaat, 182; May r. Chapman, 
16 M. A W. 866 ; see net 28 of Bill* of 
Exchange Act, 1882, in Appendix. 
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acceptance of the firm (* 7 ). But, if the bill patties into the hands 
of a bond fide holder, the latter may enforce payment from the 
firm (if it be a trading firm) without giving any each evidence (h). 

Representations and ackrunvUdgments by partners touching 
the partnership business and dealings, made in the ordinary 
course of business, will bind all the members of the firm 


between themselves and third parties who have acted upon the 
faith of such representations and statements (i). 

Liabilities of dormant and seel'd partners. —Every person 
who secretly connects himself with a firm in partnership, furnishing 
capital, labour, and skill, and secretly participating in the profits 
of the business, stands in the position of an undisclosed principal 
( ante, pp. 45, 46) who has contracted in the name of an agent, 
and is liable in common with the acting and ostensible partners for 
the-performance of the contracts, and the satisfaction of the debts 
and liabilities of the co-partnership, except in the case of bills and 
notes not drawn or made in the name of the firm. The secret 
partner may be sued, although the contract is made in the name of 
one only of the partners, and the firm has not previously recognised 
any contracts made in his name alone as partnership contracts ( k ); 
but the existence of an actual partnership must bo proved so as to 
confer on the one an authority to bind the other (l). The mere 
concurrence of creditors in an arrangement, under which trustees 
carry on the business of their debtor for their benefit, and for the 
purpose of dividing the profits of the trade amongst them, does 
not make them partners (m). * 

Private agreements between paiiies exempting dormant part¬ 
ners from liability. —The liability of persons who have participated 
as principals in the joint speculations and contingent profits of a 
partnership or joint adventure cannot, as wo have seen (ante, 
p. 7.9), in any way be controlled or affected by the secret contracts 
of the joint adventurers inter se. If, therefore, the joint adventurers 
expressly agree not to be partners inter se, such an agreement 
cannot in any way affect their position as regards the public.- If 
several partners or joint adventurers in a particular trado or busi¬ 
ness agree that the trade shall be carried on by one or more of them 


(tr) Lctxrson ▼. Lane, 13 C. B. N. S. 
278 ; 32 L. J. C. P. 10 . As to whether a 
reasonable belief by the creditor that the 
partner had auch authority is sufficient, 
aee Kendal v. Wood, L. R. 6 Ex. 243, 
248; 89 L. J. Ex. 167. It would aeeni 
ou principle that auch belief is not aufll- 
dent unless it hss been induced by the 
acta of the other partners. See also 
Hogarth r. Latham, 3 Q. B. D. 643. 

(A) Wiaeman ▼. Boston, 8 L. T. R. N. 
S. 637 ; see per Bramwell, L. J., in 


Hogarth r. Latham, tupra, at p. 648 ; 
Car land v. Jaeoinb, L K. 8 Ex. at 
p. 219. 

(») Rapp r. Latham, 2 B. 4c Aid. 801. 
Beckham y. Drake, 9 M. k W. 97: 
r. Beckham, 11 ib. 816. 

(l) Kilshaw r. Jukes, 8 B. 4c 8. 847: 
32 L. J. Q- B. 220. 

(m) Coxy. Hickman, 9 C. B. N. S. 47; 
30 L. J. a P. 125; 8 H. I* C. 268 : JU 
Stanton Iron Co., 21 BttV. 172 j 26 L. 
J. Ch. 142. 
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in their own names as tho ostensible and acting partners, and that 
certain secret partners who contribute capital, skill, or labour to the 
joint stock of the partnership, shall not be liable for losses beyond 
a certain amount, the operation of tho agreement is confined to 
those who are parties to it, and cannot affect the liability of such 
secret partners as regards tho public and third persons, unless 
the limitation of liability is established and mado notorious, in 
tho mode presently pointed out ( jx>8t , p. 104). And it matters not 
whether tho party participates in aud receives, or bargains for, a 
share in tho accruing profits for his own benefit, or as a trustee or 
executor for others. Equally indifferent is it whether his share be 
largo or small (w). 

Liabilities of nominal p<irtnere. —Persons may become clothed 
with the legal liabilities and responsibilities of partners as regards 
tho public and third parties, by holding themselves out to tho 
world as partners as well as by contracting the legal relationship of 
partners inter se. When tho question is not between tho parties 
thcrasolves as to what shares they shall divide, but respecting 
creditors claiming a satisfaction out of tho funds of a particular 
houso as to who shall bo deemed liablo in regard to those funds, 
tho sense or understanding of the parties themselves inter sc that 
they shall not bo partners will be of no avail, and will not affect 
tho existence of tho jwirtnership so far as regards the public at 
largo. * If a man will lend his name as a partner, ho becomes as 
against all the rest of the world a partner, not upon the ground of 
the real transaction between thdm, but upon principles of general 
policy, to prevent the frauds to which creditors would bo liablo if 
they were to suppose that they lent their money upon the apparent 
credit of three or four persons, when in fact they lent it only to 
two of them ” (o). 

Pei'sons suffering themselves to be held out to the vjorbl as 
partners or members of a particular firm, by permitting their 
names to be used in tho business, or exhibited over a shop-window, 
or to be written in invoices or prospectuses, or to be published in 
advertisements as tho names of members of the firm, are chargeable 
as partners, although they are not in point of fact partners, and 
have no share or interest in the business (p). But it must appear 
that the partnership was actually formed and in operation, and 
was not merely a projected joint adventure ( q ). If a person holds 
himself out to the world as a partner with another in a particular 
line of business only, he does not thereby render himself liablo as 
a partner in other transactions not within the course of that busi- 

(*) JVightiMH r. Totmrtx, 1M.4S. H. BL 246; 1 Smith, 602, £03. 

412. (p) Guidon r. Robton, 2 Campb. 804. 

(o) Eyre, C. J., JVuugh r. Carver, 2 (?) Bourne j. Freeth, 9 B. k C. 640,641. 
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ness (r). And, if a plaintiff has contracted with a firm in partner¬ 
ship, knowing at the time that the defendant, whose name appeared 
in the name of the firm as an ostensible partner, was not in fact a 
partner,and had no share or interest in the partnership, he cannot 
afterwards make the defendant responsible upon the contract which 
he entered into with notice of that fact (a). If a man’s name is 
used without his knowledge and consent, he cannot be mode 
responsible as a partner upon the strength of such false representa¬ 
tion (*). A man may, however, be fixed with tho liabilities and 
responsibilities of a partner through tho medium of his own express 
admissions or representations (u) ; but a plaintiff seeking to found 
an action upon them must prove that ho knew of, and acted upon, 
such statements and representations, and dealt with, und credited, 
the firm, under the belief that they were true (*). No mistaken 
supposition of a party as to his being a partner will make him 
liable as such, unless it were communicated to the plaintiff so as 
to mislead him (y). 

Liabilities of incoming ami retiring partners .—An incoming 
partner cannot be made responsible for the non-pcrformance of* 
contracts entered into by tho firm before ho became an actual or 
reputed mombor of it. He cannot, for instance, be made respon¬ 
sible upon bills or notes accepted or made by his co-partners 
before he became a member of tho firm ; but, if a bill bo accopted 
on account of a debt which was iucurrod partly before, and partly 
after, such partner joined the firm, he is liable for so much of the 
debt for which the bill was accepted as accrued subsequently to his 
accession to tho partnership ( z ). An incomiug partner cannot bo 
charged with tho payment of tho price of goods sold to the co¬ 
partnership before ho became a member of it, although they may 
have beon delivered subsequently thereto (a). " Wiien a bankiug 
firm,” observes Parke, B., * makes payments professedly on account 
of a customer without his authority, and those payments aro 
entered to the debit of the customer in the books of the firm, par¬ 
ties who afterwards becomo partners in that firm aro not to bo 
considered as agreeing to impose upon themselves a liability for 
anything more than that which by the books themselves, which 
are handed over to tho new firm, appears to be duo to tho cus¬ 
tomer. In order to render the new firm liable for tho amounts 
which do not so appear upon the books, it is necessary to show 
that the old firm have ceased to be liable and aro discharged; and. 


(r) Dc Berkonr. Smith, 1 Eip. 29. 

(a) Alderson v. Pope, 1 Cump. 403, n. 
(0 Fox v. Clifton, 4 M. k P. 713. 

(w) Parke, J., Dickinso n r. Valpy, 10 
B. k C. 140 ; Ld. Kenyon, 1 Esp. 30. 
(*) Carter y, Whalisy, \ B. k Ad. 14. 


(y) Via r. Lain AnM, 7 B. k C. 
411. 

(s) Wilson r. Lewis, 2 Sc. N. R. 118. 
(a) Wilson r. Bailey, 9 Do*L 20; 
WhiUhead r.Brrron, 2 M. & Rol*. 248. 



84 


FORMATION OF CONTRACTS. [BK. L CHAP. L 

in order to do so you must show an agreement between the old 
and the new firm and the customer, that the new firm is to be con¬ 
sidered as substituted as the debtor in lieu of the old, for the 
amount sought to be recovered. There may be cases in which the 
new firm agrees to become liable for the actual, not the apparent, 
balance ” (6). The transfer of the accounts from the old to the 
now firm, and the acceptance by the creditor of a new simple 
contract security from the new firm for the debt due to him, is not 
of itself sufficient to discharge a retiring partner. There must be 
an agreement, either express or fairly to be inferred, to discharge 
the old firm (c). Two bankers, partners, gave deposit notes to 
depositors who, when the amounts on deposit were increased or 
diminished, gave up their old notes, and received fresh ones. Two 
other partners were admitted, and notice given to the depositors. 
The first two partners died, and tho depositors knew it, and made 
no claim against their estates. The business was carried on under 
tho old name by the new partners, and the depositors reoeived 
interest from thorn. Some retained their old notes, and some took 
fresh ones. Tho new partners being bankrupt the depositors 
proved for the amounts due on their notes as money “ advanced 
and lent” to the bankrupts. It was held that there was a complete 
novation, and that none of the depositors were entitled to prove 
against the old firm (cJ). If the creditor elects to suo tho new firm 
he cannot afterwards sue a retired partner (dd). Where a firm was 
newly constituted, but no alteration was made in the business, and 
the accounts wore continued in the old books, and the existing lia¬ 
bilities were discharged from the assets of the old firm or from tho 
funds of tho new firm indiscriminately, it was held that this was 
cogent evidence that the new firm had assumed the liability to pay 
the debts of the old firm(e). Where creditors of the old firm know 
that tho new firm has arranged to assume the debts of the old firm, 
and go on dealing and receive payment of part of the debt out of 
the blended assets of the old and new firms, such creditors theroby 
discharge the old firm, and accept the new firm as their debtor (/). 

Notice of retirement of partners, and of the dissolution of the 
co-partnership. —If once a person holds himself out as being a 
partner, till he gives notice that he has ceased to be so, those who 
deal with the firm upon the faith of the supposed partnership may 
consider him as a partner, and he is bound by that representa¬ 
tion (g). The retirement of an ostensible partner ought to be 


S Craufurd ▼. Cocks. 8 Exch. 291. 
Harris r. Far well, 15 Be»v. 31; 
urovm ▼. Gordon, 22 id. 68 ; Kincan r. 
Kirvxm, 2 Cr. & M. 617. 

(4) BMorough v. Holmes, 6 Ch. D. 
256. 


(dd) Scarf v. Jardine, 7 Ap. Cm. 345. 
(«) Bank of Australasia ▼. Flower, L. 
R. 1 P. C. 27; 85 L. J. C. P. 13. 

C f) Bank qf Australasia r. Floxosr, L. 
R.1P. 0. 27; 85 L J. P. C. 18. 

( 9) Goods r. Harrison, 6 B. A Aid. 157. 
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made as notorious as the fact of his connexion with the firm, A 
notice in the London Gazette is insufficient, unless there is a 
reasonable presumption that the paper has been seen and read by 
the parties dealing with the firm. «Many people there are who 
never see a Gazette to the day of their deaths; and very mis¬ 
chievous would be the consequences, if they were bound by a 
notice inserted in it” j [h ). And, even if the advertisement is in¬ 
serted in a paper which a plaintiff who is suing a retired partner 
is in the habit of reading, the insertion, unless it has been fre¬ 
quently repeated, is of itself very meagre evidence of the plaintiff’s 
knowledge of the fact (i). The only certain and secure way of 
putting an end to the continuing liability is to insert frequent 
advertisements of the retirement of the partner in all the papers 
having the greatest circulation in the immediate neighbourhood of 
the place where the business of the co-partnership is carried on, 
and to send express notice to every person residing at a distance 
who has been in the habit of dealing with the partnership during 
the time that the retiring partner was a member of the firm (k). 

Retirement of dormant partners .—Dormant and secret part¬ 
ners may release themsplves from all further liability by a simple 
relinquishment of their share in the profit and loss of the business. 
They continue responsible upon all executory contracts and trans¬ 
actions in actual operation at the time of their withdrawal; but 
they ore not liable upon the subsequent contracts of the firm and 
the debts and liabilities incurred after their retirement (Q. But, 
if they are not strictly secret as well as dormant partners, notice of 
the termination of their connexion with the co-partnership must be 
given (m). 

When a partnership or trading association is under the manage¬ 
ment of trustees or directors, the common Jaw power of one partner 
to bind another existing in ordinary trading partnerships ceases; 
and notice to a party that there arc trustees or directors is notice 
to him that he is not dealing with an ordinary partnership (n). 
The shareholders or partners are liable only upon contracts made 
by the trustees or directors in the ordinary course of business, in 
the same manner as dormant partners in any ordinary partnership. 
But no private agreement between the shareholders and directors, 
restricting the apparent general authority of the latter to bind the 
former by their contracts, or qualifying and limiting the liability of 
the shareholders upon such contracts, will be of any avail as 


(h) Ld. Kenyon, Graham r. Hope, 

Peake, 208. 

(i) Jenkins r. Blixard, 1 Stark. 420. 
(*) ITIver r. Humble, 18 East, 169 ; 

Heuoome r. Cola, 2 Campb. 617; Hart 
v. Alexander, 2 M. A W. 490; BarfoU 


r. Qoodali, 8 Campb. 148 \Lacyv. Wool - 
cott, 2D.AR. 460. 

l) Carter r. Whalley, 1 B. A Ad. 11. 

m) Farrar r. Defiinne, 1 C. A K. 680. 
(n) Parke, B., Hallett v. Dovxlall, 21 

L. J. Q. B. 105. 
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against the claims of creditors of the partnership who have dealt 
with the directors in ignorance of the particular limitations and 
restrictions placed upon their apparent general authority (o). 

Authority of committeemen. —Where a review was established 
by an association of shareholders, who passed certain written resolu¬ 
tions for its regulation and management, and appointed a committee 
of shareholders “ to assist the editor in promoting the prosperity 
and circulation of the review, and to obtain literary contributions,” 
it was held that this resolution did not empower one of the com¬ 
mittee to contract with any person for the supply of literary 
articles, or to bind the shareholders to pay for them when supplied 
and inserted in the review (p). 

Liabilities of partners upon deeds. —In order to make a partner: 
liable upon a deed, it must be shown that ho actually sealed and 
delivered the deed in person, or that it was done by another for 
him, in his presence, and by his commandment ((/); or, if executed 
by one partner on behalf of the firm generally, as the deed of the 
partnership, it must be shown that the partners sued upon it 
authorised their co-partner to execute the deed by a power of 
attorney under seal, and the authority under seal, when it exists, 
must bo produced and proved (r). Where one of two partners 
caused a bond to be made out in the name of the firm, “Davisand 
Marsh,” and sealed and delivered it as the deed of the partnership, 
it was held that it could not bind the other partners, as they had 
given their co-partner no authority under seal to enter into and 
oxecute deeds in their behalf, or on behalf of the firm (a). But 
the bond being joint and several, would bind the partner who 
signed it (t) • and a deed purporting to be made by all the partners 
of the firm, and only signed by one, binds that one although the 
other partners afterwards decline to sign it (tt). A general 
partnership agreement, though under seal, does not authorise the 
partners to execute deeds for each other, unless a particular power 
be given for that purpose (v). 

Of corporations aggregate. —The effect of a general and un¬ 
qualified incorporation of two or more persons, at common law, is 
to create an aggregate body politic, or legal entity, with rights and 
liabilities completely separate and distinct from the individual 
existence, rights, and liabilities of its members. This legal entity 
is, as it has been sagely remarked, without soul or conscience, and 

(o) Hasoken y. Bourne, 8 If. k W. 709 ; C. 141. 

Bex v. Dodd, 9 Bust, 527 ; W album ▼. (•) EllioU v. Davis, 2 B. k P. 338. 

Ingilby, 1M.4K. 76. (<) EllioU t. Davis, supra. 

(p) Heraud v. Leaf, 17 L. J. C. P. (h) Botcker v. Burdekin, 11 M. A*W. 

67. 128; Cumbcrledge y. Laxcson, 1 C. B. 

(q) Ball y. Dunstcrrille, ante, p. 20. N. A 709. 

(r) SieiglUs y. Egginton, Holt, N. P. (*>} Harrison v. Jackson, 7 T. R. 210,. 
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without any visible or outward form, and cannot, therefore, be 
either excommunicated, or outlawed, or arrested. It could only in 
former times be compelled to answer in an action at law by a 
distringas against its goods and chattels, and could only appear by 
attorney appointed under its common seal; and, if it had neither 
lands nor goods, there was no way of bringing tho corporate body 
either into a court of law or a court of equity. Its debts are, at 
common law, its own debts, and not the debts of the individual 
members thereof; and tho latter, consequently, are not answerable 
either in their persons or property for the corporate debts; and, if 
there are no corporate effects whereon to levy judgments and exe¬ 
cutions obtained against the body corporate, the creditors must go 
unpaid ( x). Amongst the powers and privileges possessed by the 
body corporate from the mere act of incorporation, and without any 
special provision or stipulation in the charter, is the power of making 
bye-laws for the government of the body politic, subject to the laws 
of the realm and subordinate thereto (y), and tho power (in tho case 
of ancient corporations) of electing its own members at corporate 
meetings, and appointing its own officers ; of suing and being sued 
in the corporate name; of holding and enjoying property in such 
name; of purchasing and parting with its possessions; of compro¬ 
mising claims against it (yy); and of acting and speaking through 
a common seal, which is said to bo " its hand and mouth-piece." 
Corporations cannot lawfully purchase or hold lands without the 
licence of the crown, or the authority of parliament (s); and they 
cannot, consequently, lawfully enter into or enforce real contracts 
concerning lands without a licence or authority to hold lands. 

Contracts with colorations .—All contracts of importance 
entered into by corporations must, with some exceptions presently 
noticed, be made under the common seal of the body corporate, and 
in tho corporate name. If the contract is made in the name of the 
head of the corporation, or in the names of the individual members 
thereof, the corporate body cannot in general sue or be sued upon 
the contract, although the common seal has been affixed to it (a). 
If a covenant is made with a corporation by name, it is sufficient 
if the name and description inserted in the deed are “ the same in 
substance with the true name; it need not be the same in words or 
syllables " ( b ) ; for, whenever there is in truth but one and the 
same corporation, contracts made with them ought not to be avoided 
by nice and verbal variances, when it plainly appears what was the 


(z) Bro. Abr. fol. 183-186; foL 265, 
pi. 82; Edmunds v. Brown, 1 Lev. 237. 
(y) Reg. v. Wood, 6 Ell. k HL 49. 

(y y) Balk’s Case, 8 Ch. D. 334 ; 
Heskcth's Case. 13 Ch. D. 693. 

(*) Co. Litt 92, a., 2, b. 


(a) Bro. Abr. CoitroRATioxs, pL 81; 
15 E. 4, 1; Com. Dig. Franchi»ea, F.19. 

(b) Rex v. llanghley, 4 B. & Ad. 655 ; 
Sidney Sussex College v. Davenport, 1 
WO*. 184; Croydon Hosp. v. Farleu. 6 
Taunt 487. 
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true name of the corporation -And there is a difference between 

ancient corporations and corporations made of late times; for 
. ancient corporations may by usage havfc divers and several names, 
and leases, grants, &c., by any of them will be. good enough (c). 
If, moreover, a corporation adopts any particular name or seal 
different from its true name or seal, and-uses it in making contracts, 
it may be estopped from showing that the name and seal so adopted 
and used arc not its true name and seal (d). 

Want of mutuality of obligation .—If an executory simple con¬ 
tract, founded upon mutual promises and a mutuality of obligation 
and liability, is not binding upon a corporation by reason of its not 
being under the seal of the body corporate, it cannot be enforced by 
the corporation by reason of the absence of reciprocity or mutuality 
*of obligation and liability («). 

Infancy in the mayor, bailiff, or other head of a corporation, or 
any incapacity to contract on the part of individual members there¬ 
of, do not in any way affect the rights and liabilities of the corpora¬ 
tion in respect of corporate acts(/). 

An act done by the members of a municipal corporation in the 
absence of tho head is not the act of the corporation. Thus, if a 
bond be given by tho commonalty in the absence of the mayor, the 
body corporate is not bound. But, if a mayor do facto, together 
with such other members of tho corporation as are empowered to 
bind tho whole by their act, put the common seal to an obligation, 
this shall bind the corporation, though he bo not do jure mayor; 
for, being in fact appointed to the office, and permitted to act in it 
by tho corporation who might have removed him, all judicial and 
ministerial acts dono by him are valid. Generally speaking, all 
corporations are bound by a covenant under their corporate seal, 
properly affixed, as much as an individual is by his own deed. But, 
where corporations are*created by act of parliament for particular 
purposes, with special powers, then their deed, though under their 
corporate seal, regularly affixed, will not bind them, if it plainly 
appears that the deed is ultra vires ( 9 ). If the common seal has 
not been affixed to the contract, the general rule is, that the contract 
is not the contract of tho corporation, but of the individual mem¬ 
bers concerned in the making of it, who can alone sue and be sued 
thereon (/*). But this rule has been subjected to numerous excep¬ 
tions, and has been almost superseded in practice in the case of 
trading corporations, the end and object of whose existence could 


(c) Mayor, Ox., of Lynne, 10 Co. 128, a. 

(d) BUM r. Davit, 2 B. A P. 838. 

(?) Copper Miners rtf England t. Fox, 

20 L. J. q: B. 176 ; 16 Q. B. 229. 

(/) 1 Kyd. 312; Rcxv. Carter, 1 Cowp. 


226; Bro. Abr. Corporations, 68 . 

( 9) r. Mayor rtf Brecon, 3 H. k 

K. 679. 

(k) Bro. Abr. Corporations, pi' 47, 
49, 60, 66 , 63; 1 Boll Abr. 614. 
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never be accomplished, jf* every corporate set was required to be 
authenticated under the common seal. 

Implied contracts with Corporations .—If a person baa bad th% 
benefit of the fulfilment of a contract which could not have been 
enforced against a corporation whilst it remained executory, the 
law will raise an implied promise in its favour, upon which it may 
sue in its corporate character (t). Where, for example, a party 
has enjoyed all the benefit and advantage of a parol contract 
entered into with a corporation, he will not be permitted to dis¬ 
charge himself from the ordinary liability on the ground that the 
contract was not entered into under the common seal of the cor¬ 
porate body (k). A municipal corporation, therefore, may sue for 
the uso and occupation of tolls not granted to the occupier under 
the common seal (l ); and for the use and occupation of houses 
and lands, tho property of the corporation, where the tenant has 
actually occupied and taken and enjoyed the profits of tho land (wi). 
And one who enters upon, occupies, and pays rent for corporate 
property under a demise for a terra of years made on behalf of tho 
corporation, but not sealed with their common seal, becomes 
tenant from year to year of the corporation, on such terms of the 
demise as are applicable to a yearly tenancy (n), and the corpora¬ 
tion may distrain for tho rent(o). The corporation is in liko * 
manner responsible upon the ordinary implied promiso in respect 
of the use and occupation of houses aud lands, during the period 
it actually occupied (p), but no longer, ns it cannot be bound by 
an executory contract for an interest in land not made under its 
common spal (q). So, if there has .been part performance of a 
contract for a lease by a corporation, specific performance will be 
decreed, though the contract was not under the corporate seal (r). 

Where the unsealed contract is of such a nature as to bo the 
subject of an action for specific performance, and such contract has 
been in part performed under circumstances which render the 
equitablo doctrines of part performance applicable, tho contract 
will bind the corporatiou; but in other cosc3 it is extremely 
doubtful whether the mere fact that a contract, not otherwise 

(A Beverlryr. Line. Gas Co., 6 Ad. ft Corporations, K. p. 41. 

K. 839 : 2 N. k 1\ 283 ; Aiut JL M.Sf. (*) Ecclesiastical Commissioners r. 

M. Co. r. Manetti, 11 Kxch. 228 ; 24 L. itcrral, L. K. 4 Ex. 162 ; 38 L. J. Ex. 

J. Ex. 273. 93. 

Or) Fishmongers Co. r. Robertson, 6 H. (o) Woal r. Tate, 2 B. k P. N. R.247. 

k Ur. 192 ; Uvcrvocl Borough Bank r. (/>) Lour r. Undo* A N. W. Ry. Co , 

Ecclcs, 4 H. k N. 139; 28 U J. Ex. 1* g. B. 362 ; 21 L. J. Q. B. 861. 

122 ; Melbourne Curp. r. Broughaui, 4 (?) Finlay v. Brief. A Be. By. Co. 7 

Ap. Cas. 168. Exch. 416; 21 I*. J. Kx. 117. 

(0 Mayor, Ac., of Carmarthen r. (r) Steeven's Hospital v. Dyae, 16 Ir. 
Lewie, 6 C. k P. 608. Ch. B. 406 ; Crook ▼. Corporation of 

(m) Dean, Ac., of Rochester r. Pierce. 1 Seaford, L. U. 10 Eq. 680; ft. 6 CL 
Camnb. 466 ; Mayor of Stafford r. Till, 551. 

12 Moot*, 260; 4 Bing. 77; Vin. Abr. 
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binding upon the corporation, has been wholly or partly per¬ 
formed, renders the corporation liable to bo sued either on the 
contract or on a quantum rrui'uit (h). 

A corporation with a head, such as a municipal corporation, 
may also transact trifling matters of business, and enter into such 
ordinary contracts os are of constant recurrence, and the making 
of which forms part of its customary and usual functions, without 
the employment of its common seal. It may hire the ordinary 
servants of the corporation, such as a butler, cook, bailiff, &o., and 
may contract for tho purchase of trifling articles without deed. 
“ If the head of a corporation, by the intervention of a servant, 
buys certain things for tho use of a corporation, which are actually 
applied to their use, they ore bound by this contract, and an 
action may be maintained against them after the change of the 
head in whose time the purchase was made. So, if tho regular 
servant of tho corporation make a purchase, and apply it to the 
use of tho corporation, it would seem that tho corporation is 
bound ” ( t ). Where tho head of a municipal corporation gavo an 
oral order for weights and measures, which were sent to him, and 
wore afterwards examined at the town-hall, at a full meeting of 
tho corporation, and approved, accepted, and used by tho corporate 
body, it was held that the corporation was responsible for the 
price of the goods ho ordered (u). So a contract for the admission 
of a ship into a dock for repairs has been held not to require a 
seal (i»). If a municipal corporation has wrongfully got possession 
of the money of a stranger, or the money of one of its own 
members, tho law raises an impliod promise from the corporate 
body to refund the amount, just tho same as in the ordinary 
case of the receipt of money by a privato individual which tho 
latter has no right in conscience or equity to retain (x). But in 
all matters of consequence and importance, and in respect of acts 
and contracts not coming within tho scope of its ordinary, evory- 
day functions, tho corporation is not bound by the act done, unless 
it is a corporate act authenticated by writing under the common 
seal (y). 

At a meeting of the town council of a municipal corporation, a 
resolution was entered in the corporation books, to the effect that 
the salary of the town clerk should be increased ; but it was held 

(*) Hunt V. lYiuiblcdon Load Board, («) Dc Orate v. Major , «&., of Mon- 
3 C. I\ D. 208 ; yer Lindiey, J., where month, 4 C. & 1’. 111. 
the authorities are collected ; and S. C. in (*•) JVUlt v. Kingstun-upon-Hxdl, L. 
C. A. ; 4 C. P. D. 48. Sec also Young R. 10 C. P. 402. 
v. Corporation of Leamington, 8 Q. B. D. (s) Id. Denman, Hall ▼. Mayor, «&>., 
070. Agent apnointed under seal made a if Soane co, 5 Q. B. 547 ; 13 L. J. Q. B. 
contract not under seal; held uot binding. 112 . 

(0 1 KyiL 813, 314, citing Longo (y) Mayor, tfcc., of Ludlow v. Charlton. 
Qui,Uo (Ed. 4), 70-74. 6 SLiW. 815. 
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that the corporate body was not bound by this resolution, as it had 
not been made under the common seal (z). So, where the Loudoji 
Dock Company accepted by parol, through their clerk, a tender by 
a contractor to cleanse the docks for a year for a certain sum, and 
the contractor refused to fulfil his engagement, it was held that the 
company could not enforce the contract, as the offer had not been 
accepted under their common seal (a). And, wbero the guardians 
of a union, a corporate body by statute, entered into a contract 
under their common seal with the plaintiff for the making of a 
survey and map of one of the parishes in the union, which con¬ 
tract was duly fulfilled, and, subsequently, iu consequence of a 
reduced plan being directed to be mode, the plaintiff prepared an 
outline map on a reduced scale, which was received and used by 
the guardians, but no contract was entered into by them under 
their common seal to pay the price thereof, it was held that they 
were not responsible in their corporate capacity for the payment 
of this outline map, inasmuch as the preparing of a plan in order 
to have a parochial assessment made was no part of the duty of 
the guardians, and was not essential for the carrying out of the 
purposes or objects for which they were incorporated (6). So the 
contract for the engagement of a clerk to the master of a work¬ 
house by a board of guardians, must, in order to bind the guar¬ 
dians and rendor them liable for a wrongful dismissal, bo under 
their seal (c). But, where iron gates and water-closets wore made 
and erected at the union workhouse, pursuant to an oral order 
given by the guardians, it was held that the guardians were re¬ 
sponsible in their corporate capacity for the paymeut of the price 
of them, as they were necessary for carrying out the purposes for 
which the guardians were incorporated; and it was laid down as 
a general rule of law by the Court of Queen’s Bench that, wherever 
the purposes for which a corporation is created render it necessary 
that work should be done and goods supplied, to carry such pur¬ 
poses into effect, and orders are given at a board regularly consti¬ 
tuted, and having general authority to make contracts for such 
work or goods, and tho work is done and the goods supplied and 
accepted by the corporation, and the whole consideration for pay¬ 
ment executed, the corporation cannot keep tho goods or the 
benefit, and refuse to pay on the ground that, though the mem¬ 
bers of the corporation who ordered the goods or work were com- 

(*) Reg. r. Mayor, Jx., of Stamford, 6 (4) Paine r. Guard. Strand Un., 8 Q. 

Q. B. 433 ; as to orders for the payment B. 326 ; 10 Jot. 308 ; Lamprell v. Biller- 
of money out of the borough fund, see icay Un., 3 Exch. 307 ; Smart r. IVad- 
The Queen r. Mayor, dx., of Warwick, ham Wc, 10 Exch. 875; 24 L. J. Ex. 201. 
15 L. J. Q. B. 306. (c) Austin v. Guardians of Bethnal 

(a) London Dock Co. v. Sinnot, 1 Ell. Green, L. K. 9 C. P. 91. 

* BL 347; 27 L. J. Q. B. 129. 
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petent to make a contract and bin£ the rest, the formality of a 
deed, or the affixing the seal, were wanting (d). Where, there¬ 
fore, a corporation employed the plaintiff as an accountant to go 
through its books, and audit its accounts, it was held that the 
services rendered were essential to the accomplishment of the 
purposes for which the corporation was created, and that the cor¬ 
poration was responsible upon an implied contract for remunera- 
. tion («). So, where the plaintiff supplied coals from time to time 
to the defendants, the guardians of a poor-law union, for the use 
of their workhouse, under articles of agreement executed by the 
plaintiff, but not under the seal of the defendants, it was held 
that, as the goods were such as must necessarily be from time to 
time supplied for the very purposes for which the defendants were 
incorporated, they were liable to pay for the coals, although the 
contract was not under seal (/). 

“ The appointment of an attorney to conduct important suits 
affecting the rights and property of a municipal corporation must 
in general bo under seal, except in the case of the city of London, 
who appoint an attorney by warrant of attorney in the Queen’s 
Bonch every year, without either sealing or signing, and are 
estopped by the record to say it is not their act ” ( rj ). Corporations 
• remain always the samo as to debts and rights, so that, if an old 
corporation is incorporated by a new name, it may recover in its 
new namo debts contracted with the old corporation ( h ). A cor¬ 
poration revived by a new charter has all its rights revived and 
put in action, and is entitled to the credits of the old corporation, 
and may therefore sue on a bond given to the old corporation. 
Where a corporation is created by an act of parliament for parti¬ 
cular purposes and with special powers, its deed, though under 
tho corporate seal regularly affixed, does not bind it, if it plainly 
appears by the express provisions of the statute creating the cor¬ 
poration, or by necessary or reasonable inference from its enact¬ 
ments, that the deed was ultm vires, that is, that the legislature 
meant that such a deed should not be made (i). But a corporation 
is fully capable of binding itself by any contract, except where the 
statutes by which it is created or regulated, expressly or by 


Id) Sanders r. Quanl. St. Neoif, 8 Q. 
B. 810 ; 15 I* J. M. C. 104; Clarke r. 
CueJrf. Un., 1 Bail. C. C. 85; 21 L. J. 
Q. B. 349; Henderson r. Austral. St. 
No*. Co., 5 Ell. k BL 409 ; 24 L. J. O. 
B. 322 ; Beuter v. Elect Tel Co ., 6 Ell 
k Bl. 341 ; 26 L. J. Q. B. 46. 

(«) Haigh ▼. Guard. North Briefly 
Un., EL Bl. k EL 878 ; 28 L. J. Q. B. 
63 . 

{/) Nicholson y. Bradfidd Guardians, 


I* B. 1 Q. B. 620; 7 B. k S. 747; 85 

L. J. Q. B. 176. 

(g) Mayor of Thctford’s ease, 1 Salk. 
192 ; 3 Salk. 103 ; 2 Rajrra. 848; Arnold 
t. Mayor of Poole, 6 Sc. N. R. 776; 4 

M. k Or. 860. 

(A) Mayor, Ax., of Scarborough v. 
Butler, 8 Ler. 287 ; 7 Q. B. 389. 

(t) Parlce, B., South York By. Co. v. 
OL Northern By. Co. t 22 L. J. Ex. 814; 
9 Exch. 84. 
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necessary implication, prohibit such contract between the 
partie? (*). 

Contracts with trading corporations .—Where corporations 
'* have been established for the purpose of carrying on trading spe¬ 
culations, and the pa^ure of their constitution has been such as to 
render the drawing of bills, or the making of any particular sort of 
contracts, necessary for the purposes of the corporation, the courts 
have held that they would imply, in those who are, according to 
the provisions of the charter or act of parliament, carrying on the 
corporation concerns, an authority to do those acts without which 
the corporation could not subsist’*.(0, and to do which it was 
expressly called into existence. The wants and necessities of a 
body incorporated for the purposes of trade ore, of course, mate¬ 
rially different from those of an institution established for muni¬ 
cipal purposes and the government of towns and colleges, or local 
boards or urban authorities (m); and, if a trading corporation wcro 
unable to contract in the ordinary course of its trade, except under 
the common seal, its usefulness for trading purposes would be 
destroyed, and it would be utterly unable to accomplish the 
object of its existence. It has been held, therefore, that a trading 
corporation may maintain actions for goods sold and delivered in 
the usual course of its trade, and may sue upon executory contracts 
for the supply of goods, for the manufacture and supply of which 
the company was incorporated, or for tho non-acceptance of goods 
sold, and the non-delivery of goods purchased, by the corpora¬ 
tion (n). It may also draw and accept bills of exchange and pro¬ 
missory notes ( o). 

Contracts by the officers of trading corporations are not binding 
upon the corporation, unless they aro within tho scope of their 
regular employment ( p ). A station-master, guard, or clerk of an 
incorporated railway company, for example, has no implied autho¬ 
rity to employ surgeons and procure medical attendance for injured 
passengers (g); but the company arc liable where their credit is 
pledged for such services by tho general manager (r). A clerk 
charged with the payment of wages, or a secretary or law agent of 

(A) Scottish North Eastern By. Co. y. 2 C. & P. 385; Church v. Imp. Co* Co. 

StcicarL 3 AW H. L. C. 382. 6 Ad. k E. 859; 3 N. & P. 3 7 ;BaslInd. 

(Q Mayor ofLudlowS. Charlton, 6M. Co. ▼. Glover, 1 Str. 612 ; Gibson r. East 
k W. 821; South of Ireland Colliery Co. Ind. Co., 5 Bing. N. C. 270, 271. 
v. Waddle, L. R. 3 C. P. 469; & 4 C. (o') R r. Bigg, 3 P. Wm«. 419 ; Edit 
P. 617 ; 38 L. J. C. P. 338. v.‘ Last India Co., 2 Burr. 1216. 

(mi Hunt r. Wimbledon Local Board, (y) Williams r. Chester d Holyhead 
3 C. P. D. 48, C. A. ; tee also the case By. Co., 15 Jnr. Ex. 828 ; Cope r. 

of Eaton v. Baker, 7 Q. B. D. 529, where Thames Nav., <}c., 8 Kxch. 841: 18 L. 

wider the Public Health Act, 1875, •. S. Ex. 346. 

200, a contract which was intended to be (?) Cox y. Mid. C. By. Co., 8 Bxch. 

under £50 turned out more, and it ni 273 ; 18 L. J. Ex. 65. 

held not neceesary to be under seeL (r) Walker r. Great Wcoin n By. Co.. 

(n) City of Land. Gas Co. y. Nieholls, L. B. 2 Ex. 228 ; 36 L. J. Ex. 123. \ 



FORMATION OF CONTRACTS. 


[BK. I. CHAP. I. 


94 

a company, has no power to bind the company by statements or 
representations, acts or proceedings, beyond the limit of his ordinary 
duties and the scope of his regular employment («). Where a 
contract for the performance of work and the supply of materials 
was entered into under the common seal, and extra work, not 
included in the contract, was performed, it was held that the com¬ 
pany was not responsible for the payment of such extra work, as 
it could not be inferred they had ordered it (t). 

hiforrrud conducts where the company has had the benefit of 
the performance of the contriu't. —But, wherever the'purposes.for 
which a corporation is created render it necessary that work should 
be done, or goods supplied, to carry such purposes into effect, and 
orders aro given by persons having an apparent general authority 
to mnko contracts for work or goods necessary for the purposes 
for which the corporation was created, and the work is done, or 
goods supplied, and accepted by the corporation, the corporation 
cannot keep the goods or the benefit of the work, and refuse to 
pay on the ground that the formality of a deed was wanting (u). 

• And, wherever a company has been incorporated for carrying on a 
particular business, and services have been rendered in the direct 
course of the business which by their charter they were to carry 
on, and tho contract for those services has been recognised and 
adopted at a general meeting of the company, it is not competeut 
to the company to repudiate their liability, and refuse payment for 
the services rendered, on the ground that the contract was not 
made in conformity with the provisions of the Act of incor¬ 
poration (x). 

Contracts with registered joint-stock companies. —Tho Com¬ 
panies Act, 1862 (25 20 Viet. c. 89), enables seven or more 

persons, by subscribing their names to a memorandum of associa¬ 
tion, and complying with the requisitions of the Act in respect of 
registration, to form themselves into an incorporated company, 
with unlimited liability, or with liability limited by shares or by 
guarantee (y), and prohibits more than ten persons from carrying 
on in partnership the business of banking, and more than twenty per¬ 
sons from carrying on any other business having gain for its object (z), 
unless they are registered as a company under that Act, or under 
some previous Act (a), or arc authorised so to carry on business by 

(a) Burnet v. Poind, 2 II. L. C. 497; (y) An unlimited company may ro- 

Olding v. Smith, 16 Jur. 500. giuer on a limited and a limited company 

(/) Homcrsham v. WolxxrhnMptun , «£<., may re-register under 42 k 48 Viet c. 76. 

Co, 6 Exch. 137 ; LamjntU v. billcriaty (z) Moore v. Bowlin*, 6 C. B.N. 8. 
L'nivn, 3 Exch, 283. 289 ; 28 L. J. C. P. 247; farming and 

(m) Ante, np. 89, 90 ; Pauling r. grazing are businesses having gain for 
Lomlm k .V. I Vat. By. Co., 8 Exch. 867. their object, Harri* v. Amery, L. H. 1 
(x) Jlcntrr y. Elect. Yd. Co., 6 Eli. k C. P. 148. 

HI. 34t*; 20 L. J. Q. U. 40: ante, pn. (o) Wormerdcy r. Merrit, L. B. 4 Eq. 

89. 90, 91. 6*5; 37 L. J. CL 19. 
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act of parliament, or letters patent, or are engaged, in workin 
mines within, and subject to the jurisdiction of, the stannaries. 
The leading purpose of this statute is to enable a permanent com¬ 
pany consisting of changing members to make binding contracts, 
and sue and be sued and do all the usual acts necessary for carrying 
on trade. The first part provides for the formation of the company 
through the medium of a memorandum and articles of association, 
the essential requisites of which relate almost exclusively to the 
rights and duties of directors and members inter sc, regulating the 
name of tho company, the objects for which the company is esta¬ 
blished, the limited or unlimited liability of the members, the 
amount of the capital, the number and amount of the shares, tho 
transfer of shares, tho registration of members, and the meetings 
aud proceedings of the company. After registration of the memo¬ 
randum of association, a certificate of the incorporation of the 
company is to be granted ; and thereupon, by s. 18, the company 
becomes incorporated, having perpetual succession and a common 
seal, with power to hold lands. The certificate of incorporation is 
conclusive evidence that all the requisitions of the Act in respect 
of registration have been complied with (b). 

An assignment of future calls is bad ; for calls should be made 
at the discretion of the directors; and an assignment of future 
calls prevents tho exercise of such a discretion, but an assignment 
of a call already mode although not collected is good (c). 

Requisites of contracts with rajistered joint-stock companies. 
—Before tho passing of the 30 & 31 Viet c. 131, companies could 
only contract without seal, where tho company was a trading 
company, and the contract was for a purpose connected with the 
objects of the corporation (d). But now, contracts on behalf of a 
joint-stock company registered under the 25 & 2G Viet. c. 89, may 
bo made (30 & 31 Viet. c. 131, 8. 37) as followsAny contract 
which, if made between private persons, would be by law required 
to be in writing, and if made according to English law to be under 
seal, may be made on behalf of the company in writing, under the 
common seal of the company, and may in the same manner be 
varied or discharged. If it is such a contract as is required by law 
to be in writing, and signed by the parties to be charged therewith, 
it may be made on behalf of the company in writing, signed by any 
person acting under the express or implied authority of the 
company, and may in the same manner be varied or dischaiged. 
If it would by law be valid as between private persons, although 

(b) Oakes y. Tunjuand, L R. 2 H. L 2, L. R. 10 Eq. 381. 

826: 36 L. J. CL 949 ; Petl't case, 36 («*) South of Irtlarul Coll. Co. r. 

h. J. Ch. 767; L. R. 2 Ub. 674. Waddle, L. H. 3 C. P. 463 ; 4 C. P. 617; 

(c) He Sankcy Brock Coal Co., L.R.9 38L.J. C.P. 338. 

Eq. 721; Be Sankcy Brook Coal Co., No. 
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[made by parol, and irot reduced into writing, St may be made by 
r paroI on behalf ef the company by any perton acting under the 
express or implied authority of the 'eompauy, and may in the same 
manner be varied or discharged. All contracts so made are 
binding upon the company and their successors, and all other 
parties thereto, their heirs, executors, or administrators. 

The company may, by instrument in writing under their common 
seal, employ any person (s. 55), either generally, or in respect of 
any specified matters, as their attorney, to execute deeds on their 
behalf in any place not situated in the United Kingdom; and 
every deed signed by such attorney on behalf of the company, and 
under his seal, is binding on the company to the same extent as 
if it were under the common seal. The 27 Viet. c. 19, moreover, 
enables joint-stock companies, carrying on business in foreign 
countries, to have official seals to be used in those countries. 

Contracts by agents. —Whore a company, through their direc¬ 
tors, hold out an officer of the company as their agent for a 
particular purpose, they cannot afterward* dispute acts done by 
him within the scope of such agency (c); but, where an advance 
has been made on the personal responsibility of the agents of the 
company, a subsequent adoption of their acts by the directors will 
not make the company liable (/). 

Contracts in violation of the jriovisions of the articles of 
association. —Parties dealing with the directors of a joint-stock 
company are bound to take notice that they are dealing with 
parties having a limited authority; and they are bound by the 
limitation of authority contained in the registered articles of 
association (g\ unless the company at large, or the general body 
of the shareholders, have sanctioned acts and transactions by the 
directors in excess of the powers conferred upon them. If, on 
the other hand, the directors’ have power and authority to 
bind the company, but certain preliminaries are required to be 
gone through on the part of the company before that power can 
be duly exercised, the person contracting with the directors is not 
bound to see that all those preliminaries have been observed, but 
is entitled to presume that the directors are acting lawfully in 
what they do ( h ). Unless the memorandum and articles of asso- 


(c) Wilson ▼. West Hartlepool Harbour Channel Co. ▼. Roll, 17 Cb. D. 713. 

*t Ry. Co.i 34 Beav. 187 ; 2 Do G. J. k (A) Royal British Bank r. Turquand, 
8 . 475. 6 K. k B. 327; Mahony r. East Holy 

(/) 8cott v. Lord Efrnry, L. R. 2 C. ford Mining Co., L. R. 7 H. L. 862, see 

P. 255; 36 L. J. C. P. 161. Irving r. Union Bank of Australia, 2 Ap. 

(</) Balfour ▼. Ernest , 6 C. B. N. 8. Css. 366. Where by the articles “ the 

524; 28 L. J. C. P. 170; Shrewsbury business is to be conducted by not lew 

i ,*1 v ' ^ cr ^ i Staffordshire Ry. Co., L. than” a specified number, the condition 
K. 1 Eo. 693; 35 L. J. Ch. 596 ; In re is imperative, Bottomlsy’e Case. 16 Ch. 
PooUy Hall Co., 18 W. R. 201, see English D. 65:. 
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cisdpn of a company contain in’plain terms an express power*, 
enabling tbe oompeny !to purchase their own sh^-es^ sufih puwhaWF 
is t dtra vires although tlio dompany may be empowered to deal 
in shares of joint-stock companies generally (t). If a company 
has no power to do a particular thing, that power cannot be added 
to the company by tho agreement of tho shareholders ( k); but, if 
a company ha^ power to do a thing, and there be only requisite a 
particular formality, such as tho consent of a general meeting, in 
order to warrant the exercise of the power, theu acquiescence may 
be inferred from delay, and a knowledge of the transaction 
imputed to every shareholder (Q; and an agreement originally 
ultra vine cannot be impeached after the lapse of considerable 
time (m). Where tho deed of settlement of a fire insurance com¬ 
pany directed that, in every policy issued by the directors, the 
funds of tho company should cdono be mode answerable for claims 
under such policy, and policies were issued by the authorit/ of the 
directors not confining the liability to the funds of the company, 
and not complying with the provisions of tho deed of settlement in 
other respects, it was held that the policies were not binding upon 
tho company (»). But it does not follow that a deed under the 
seal of the company hiyiiA fide entered into, is absolutely void, if 
any formality which is prescribed by the articles of association , 
has been omitted. To hold this to be the case would have tho 
effect of vesting in these companies “an unlimited power of 
repudiationand this would be an unlimited power to defraud (o). 
There may be a breach of duty on the part of the directors, in 
neglectiug to comply with certain formalities, in respect of which 
they are responsible to the shareholders; but it does not follow 
that the contract is void as against the company (/>). Whore a 
harbour company was empowered by act of parliament to raise 
money by mortgage, and it wa>> provided that the mortgages 
should be entered in the books of the company by their clerks, 
who wero to indorse on such mortgages a memorandum of 
such entry, and it was also provided that, until the entries and 
indorsements were made, the mortgages should “not be valid or 
effectual,” and money was borrowed by the company on mortgage, 
and the mortgage was enteied in the company’s books, but no 

(i) In. re London, Hamburg, A Conti - man's rnv, L R. 3 H. L. 171; Stan- 
nodal Exchange Bank, Zuluetds Uuiut, hope'* met, L K. 1 Ch. 161, 

L. R. 5 Ch. 444. [ n) llambro' v. Hull dlondon Fire Ins. 

(fc) Ashbury Carriage Co. v. lluht, L. Co., 3 H. L N. 789 ; 28 L. J. Ex. 6A 
R. 7 H. L. 663. (o) L*l Carapb. Prunes of Wales Ins. 

(0 British Provident Life d Fue Ins. Co. v. Holding, E1L BL & Z1L 216 ; 27 
Soe., tn re* 32 L .2. Ch. 326 ; bat »ec X* J. Q. B 307. 

Brotherhood a ease, 81 Bear. 865. (p) Agar v. Alkcncnm Life Ass. Bo. y 

(m) SmaUcombt* ease, L B. 3 Zq. 3 C. B. N. 3. 766 , In re BonuMs Tels- 
769; 8 H. L. 249 ; Holdsuorthr. Evans, graph Co n L. K. 12 Eq ; 40 L J. 

L. K.SU.L 263 ; sen however Spack- Ch. 667. 
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memorandum of such entry was indorsed on the mortgage by the 
clerk, pursuant to the requirements of the act of parliament: it was 
nevertheless held that the company could n^t set up their non- 
compliance with the Act in order to defeat the claim of their 
mortgagee ; for it was obvious that the legislature never intended 
to put it in the power of the company to defeat their own securities 
by their own default, and so commit a gross fraud ( q ). 

The power of giving a bill of sale as a security for debts is inci¬ 
dent to a trading company, although it is not expressly conferred 
by the articles of association (/•). So also is the power of raising 
money or giving security for a past debt by deposit of title deeds («). 

Parties who have contracted with the directors of a registered 
joint-stock trading company, in matters relating to the co-partner¬ 
ship business, aro not bound, when seeking to enforce their con¬ 
tracts against the company, to show that tho directors were 
authorised by tho articles of association to enter into them. 
Prim/i facie the directors have tho necessary authority; and the 
burden of proving that the directors were restrained by the regu¬ 
lations of the company from making the particular contract sought 
to bo enforced, and from binding the company thereby, lies upon 
tho defendants. If managers, secretaries, or directors aro appointed 
to carry on the business of a trading company, parties dealing with 
tho company arc not bound to inquire whether their agents or 
officers arc properly appointed or not. If they exercise the duties 
of their office notoriously, and order goods which are received and 
used by tho company in the ordinary courso of its business, the 
company is responsible for payment thereof (t). But, if the con¬ 
tract sued upon has no relation to the business carried on by the 
company, and is not within the scope of any impliod authority 
given for the purpose of managing and conducting the business 
thereof, tho plaintiff is bound to prove affirmatively that the 
directors who profess to bind the company by the contract were 
duly authorised so to do. This may be dono by showing that any 
particular course of dealing has been sanctioned by the directors 
and acquiesced in by the shareholders, or that the unusual contract 
has been sanctioned by a board meeting at which the requisite 
number of directors was present (u). Persons employed by the 
directors of a company to supply goods, or to render any services 
for the purposes and requirements of the company, cannot be 


(q) Jortin y. S. E. R. Co., 6 Dc G. 1L 
k G. 270 ; 24 L. J. Ch. 343; Prince of 
Walt* Ass. Co. v. Harding, Ell. BL k 
Ell. 183. 

(r) Shears y. Jacobs, L. B. 1 (’. P. 
513 ; 35 I,. J. C. T. 241. 

(«) In re PaUnl Pile Co., L. K. 6 CL 
33 ; sec also English Channel Steamship 


Co. v. Roll, 17 Ch. D. 715. 

(0 BsM Glass Co., 8 C. B. 

V- J « C> R 125 S 11 c « 897 ; 

-I J. C. P. 110; Allard y. Bourne, 

1? f" V V ' Xetrop. Cab Co., 
23 Law T. R. C. P. 67. 

_<«■> 2 
Exch. 716 ; 17 L. J. Ex. 252. 
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expected nicely to investigate the objects for which they are 
employed, and to resort, in every case, to the deed of settlement for 
the purpose of ascertaining whether those objects arc or are not in 
accordance with its provisions and with the trusts reposed in the 
directors (v). Where a company has power to enter into a con¬ 
tract for the purchase of goods, it is bound by such contract, 
although the goods may not be intended to be used for the purposes 
of the company, and although this fact may be known to the 
person with whom the contract is entered into ( x ). But, whenever 
a party dealing with a joint-stock company knowingly combines 
with the directors to do any act ultra vires to the prejudice 
of the shareholders, then the shareholders may very fairly deny 
their liability (y). 

Liability of SharehoUcrs. —Every company limited under the 
Act, whether limited by shares or by guarantee (s. 41), must keep 
its name painted or affixed in a conspicuous position, and in letters 
easily legible, on the outside of its offico or place of business, and 
must have its name in legible characters ou its seal, and on all its 
notices, advertisements, and official publications, and in all its 
bills, notes, endorsements, cheques, orders, bills of parcels, invoices, 
receipts, and letters of credit. All officers of the company, and 
persons acting on its behalf, disobeying the statute, are subjected 
(8. 42) to various personal liabilities in respect of tlieir contracts 
and proceedings in the matter (s). If the company carries on 
business for a period of six months, after the number of tho 
members has been reduced to seven, every person who is a member 
during that period is liable (s. 48) for the whole debts of the 
company then contracted. 

Effect of the winding-up order.—Bond fide dispositions of 
property of a company in the ordinary course of its trade, made 
after tho presenting of a petition for winding up, and completed 
before the winding-up order, will, in the exercise of the discretion 
given to the court by the Companies Act, s. 153, be confirmed (zz). 
Where, however, such dispositions ore incomplete, and rest in 
contract at the time of tho winding-up order, the court has no dis¬ 
cretionary power to order the contract to be fulfilled ; and the 
person with whom it was entered into, though he has paid his 
money, has only a general claim as a creditor for damages in 
respect of the breach of contract (a). 


(*) Great v. Nixon. 3 Jur. N. 8. 091 ; 
27 L. J. Ch. 819. 

(x) lie Contract Corporation, L R. 8 

Eq. 14. 

\y) Prince of Wake Insurance Co. v. 
Harding, KU. Bl. A EU. 217 : 27 L. J. 
Q. B. 307.. 


(;) Penrose v. Martyn , 28 L. J. Q. B. 
28 ; R1L Bl. k EU. 499. 

(=) See lncc Hall Mills Co. v. Douglas 
Purge Co., 8 Q. B. D. 179. 

(a) Wiltshire Iron Co., in re, ex park 
rearson, L. R. 3 Ch. 443. 
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An agreement for a general lien on the goods of a company is 
determined by the wihding-up order, at all events as to after- 
acquired property ( b ). 

Where a customer of a trading company had bond fide ordered 
and paid for goods, and the company had loaded the goods on a 
railway to his address, and sent him the invoices, after the pre¬ 
senting of the petition/but before the winding-up order, it waa 
held that the disposition of the property was complete before 
the winding-up order, and the goods were ordered to be delivered 
to the customer (c). 

Contracts with official and other liquidators are regulated by the 
25 & 26 Viet c. 89 (d). A liquidator appointed under a resolu¬ 
tion to wind up voluntarily is not personally responsible to the 
solicitor employed by him on the affairs of the liquidation for any 
of the casts of such liquidation (e). Where a company is being 
voluntarily wound up, and there arc four liquidators, one of them 
cannot, in the absence of any authority from the company, and 
solely upon the strength of a general resolution of bis co-liquidators, 
accept bills on behalf of the company (/). 

Contracts with milway companies .—Where a public act of 
parliament limits and defines the authority of a milway company, 
and provides for the application of all the funds that come into the 
hands of the corporation or the directors, a contract for the accom¬ 
plishment of objects not sanctioned by the act of parliament is 
illegal and void (y ); and the assent of all the shareholders to such 
a contract, though it may make them all personally liable to 
perform the contract, will not bind them in their corporate 
capacity, or render liable the corporate funds (/t). Incorporated 
railway companies have no existence independently of the Acts 
which create them; and they arc created by parliament with 
special and limited powers and for limited purposes. When, there¬ 
fore, they exceed, or attempt to exceed, their powers, they are 
acting in contravention of the law which established them, and in 
opposition to what courts of justice are bound to consider to have 
been the intention of parliament in their creation (i). 


(b) Wiltshire. Iron Co. Lint. v. Great 
Western Ry. Co., L R. 6 Q. B. 101, 
776. 

(c) Wiltshire Iron Co., in re, L. R. 3 
Ch. 443. 

(tf) See sects. 99 & 133. 

(e) In re Trueman's Estate, Hooke r. 
Piper, L. R. 14 Kq. 278 ; 41 L. J. Ch. 
585. 

. (/) London A McdilcrrtnieanBank, in 
re, ex parte Birmingham Banking Co., 
L. R. 3 Ch. 651; 36 L. J. Ch. 807; Jie 
parU Agra A Master-man's Bank, L. R. 
6 Ch. 206; BolognesCs casr, L. R. 6 Ch. 


567; 40 I* J. Ch. 26. 

( 7 ) Taylor v. Chichester A Midhurst 
By. Co., I. R. 2 Kx. 356; 36 L. J. Kx. 
201 ; AUy.-Ocn. r. Great Northern Ry. 
Co., 1 Drew. A 8 m. 154; Atty.-Oen. r. 
Great Eastern Ry., 6 Ap. Cos. 473. 

(k) Column r. Eastern Counties Ry. 
Co., 10 Besr. 1. 

(0 Skretcs. A Birm. Ry. Co. r. Load. 
AN. W. Ry. Co., 22 L. J. Ch. 683; 
Bast. AngL Ry. Co. r. East. Co., 11 C. 
B. 775 ; 21 L. J. C. P. 23; None. v. 
Nor/. Ry. Co., 1 Jur. N. 8 . 348. 
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A railway company incorporated by a special act of parliament, 
containing the usual clauses inserted in such statutes, cannot draw,, 
accept, or indorse bills of exchange (fc). 

Contracts by the promoters of a railway made before incor - 
pomtion, for the purpose of procuring the Act of Incorporation 
and establishing the undertaking, cannot be enforced against 
the company (l), if they are ultra vires of the company (m); but, 
if not ultm vires, they may be enforced, if they have been 
adopted and acted upon by the company after it has obtained its 
Act of Incorporation ( n), or if the engagement is embodied in the 
Act itself. 

The pouter of directors and committees of directors to make 
contracts on behalf of the company may be lawfully exercised 
as follows :—With respect to any contract which, if made between 
private persons would be by law required to be in writing and 
under seal, the committee or the directors may make such contract 
on behalf of the company in writing and under the common seal 
of the company, and in the same manner may vary and discharge 
the same. With respect to any contract which, if made by private 
persons, would be by law required to be in writing, and signed 
by the parties to be charged therewith, the committee.or the 
directors may make such contract on behalf of the company, in 
writing, signed by such committee, or any two of them, or any two 
of tho directors, and in the same manner may vary and dischargo 
the same ; and with respect to any contract which, if made between 
private persons, would by law be valid, although mado by parol 
only, aud not reduced into writing, the committee or the directors 
may make such contract on behalf of tho company, by parol only, 
without writing, and in the same manner may vary and discharge 
the same (o). Directors exercising the powers given by these 
enactments must act together and as a board (p) ; but the enact¬ 
ments are affirmative only, and do not preclude the enforcement 
against a company of the ordinary equity based on part per¬ 
formance (q). 

Informed contracts for services by railway companies.—By s. 91 
of tho Companies Clauses Consolidation Act, 1845, “tho determina¬ 
tion os to the remuneration of the auditors, treasurer, and secretary, 
shall be exercised only at a general meeting of the company." If, 
however, the company does not think fit to make its determination 

(i) Bateman r. Mid- Walt* Ry. Co., Co. 27 L. J. Ch. 691. 

L. R. 1 a P. 499; 85 L. J. C. P. 205. (o) 8 A 9 Viet c. 16, s. 97. 

{[) Caledon. 4 Dumb. Ry. Co. v. (p) LTArcy r. The Tamar, ft, Ry. * 

Heladmrgk Mag., 2 M»cq. 409. Co., L R. 2 Ex. 168. 

(m) Shrewsbury (Bari) ▼. North Staff. (?) Wilson r. West Hartlepool By. 4 
Ry. Co., L. R. 1 Eq. 598. Harbour Co., 34 L. J. Oh. 241. 

(») Williams r. SI. George's Harbour 


o 
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known at a general meeting, and the directors contract with a 
secretary to give him a certain salary, and the secretary serves the 
company under the contract, it is no answer to an action against 
the company for the stipulated remuneration to say that the remu¬ 
neration he is to receive has never been determined by a general 
meeting of the company (r). 

Of contracts with co-partnerships and associations authorised 
to sue and be sued in the name of their secretary, treasurer, or 
public officer. —In order to obviate inconveniences ensuing from 
changes in the members, and technical objections arising from the 
non-joinder as plaintiffs in an action upon a contract of all who 
were partners at the timo the contract was entered into, acts of 
parliament have from time to time been procured, empowering 
certain banking, trading, insurance, and other companies and co¬ 
partnerships, to sue and be sued iu the name of their managing 
officer, or their treasurer or secretary for the time being, and pro¬ 
viding that the actions so brought shall not abate or be discontinued 
by the death or removal of such nominal plaintiff whilst the action 
is pending. The right of action of the public officer is not affected 
by a change in the name of the firm, or tho accession of new 
partners or shareholders (a); and it is in general absolutely vested 
in him, so tliat the action upon all contracts entered into with the 
directors and trustees must be brought in his name, and not in tho 
names of those who are the actual parties' to tho contract (t). 
Therefore, where a covenant was entered into with several of the 
co-partners of such a co-partnership nominating it was held that 
the action upon the covenant must nevertheless be brought by the 
public officer, and that the covenantees could not sue in their own 
names upon the covenant, the words “shall and may " in the Acts 
creating these co-partnerships and vesting tho right of action in ' 
the public officer being obligatory and not merely permissive (u). 
But tho power of entering into contracts on behalf of the company 
is not transferred to such treasurer, secretary, or public officer, 
but continues to rcsido with the directors in whose hands the 
management of the co-partnership is placed. Tho extent of the 
right of action of the public officer generally depends upon the 
construction of acts of parliament, the words of which are some¬ 
times very large, vesting in him the right to sue upon all contracts 
in which the company is * concerned or intej'csled," or which have 


(t) Bill v. Dartuth Ry. Co., 1H. k ». 
305 ; 2 fl L. J. Ex. 91. 

I*) WUton r. Craven, 8M. i W. 584. 
(0 SUvanl v. Grtaxa, 10 M. A W. 
719. 

(u) Ckapvian r. Milraiv, 5 Exch. 61; 


19 L J. Is. 228; Hfllr r. Sutherland, 
4 211; as to tho death or removal of 

the offieer during the pendency of an 
action, see Damooall r. Sutherland, 9 
a B. 380. 
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been entered into " with any person in trust for the company,” or 
“with any person for the use or benefit of the company ” (>). 

Liability of the public officer. —The secretary, clerk, or 
public officer of a company authorised by act of parliament 
to be sued in the name of a clerk, secretary, public officer, or 
other nominal defendant, is not in general personally respon¬ 
sible upon a judgment obtained against him ( y ), unless he is 
a member of the company, and responsible as such upon the 
judgment (z). 

Contracts with the managers and shareholders of mining 
companies. —Shareholders in mining companies carried on on 
the cost-book principle are co-adventurers together; but they are 
not clothed with the ordinary liabilities of co-partners. One 
shareholder, for example, has no power of binding another by 
contract, unless he has been appointed a manager of the mine. 
The shareholders, moreover, are not liable upon bills or notes 
drawn, accepted, or made by the purser, or mauagers, or directors 
of the company, or for money borrowed by them, or their resident 
agent or manager, for the purpose of paying the wages of sorvants 
or workmen, or for the general purposes of the association (a). 
And there is not, it seems, as between the managers and directors 
of the company, any implied authority from one manager to another 
to draw or accept bills or make promissory notes for tho purposes 
of the company, so as to bind the other managers witlfout their 
knowledge and express concurrence (6). But a manager who 
accepts bills of exchange for the company will himself bo respon¬ 
sible upon the acceptance, if he has accepted without any authority 
from tho company on whoso behalf he professed to act (c). Those 
persons, also, who take an active part in tho management of the 
mine, who personally give orders for the supply of machinery, or 
who are present at meetings when machinery is ordered, or who 
receive a share of the profits of the mine, or who agree to furnish 
capital and receive profits, if profits are realised, arc responsible 
for. tho payment of the price of things ordered and consumed in 
the ordinary business of the company ('/). 

Who is a shimholder.— A written acceptance of shares in a 
mining company signed by the defendant is evidence against him 


(x) Skinner v. Lambent, 5 Sc. N. K- 
197 ; Smith y. Goldsworthy, 4 Q. B. 401. 

(y) tVomvrll v. Hailstone, 4 SI. 4: P. 
612; Harrison r. Timmins, 4 SL k V. 
610. 

(*) Hancood v. law, 7 if. A W. 203. 

(a) Hybart y. Parker , 4 C. B. N. 8. 
209 ; 27 L. J. a I'. 120. 

(b) Ricketts v. Bennett, 17 L. J. C. P. 
19 ; 4 C. B. 080 ; Hawtayw v. Bourne, 
7 SI. A \V. 695; Bivich r. Byers, 10 SL 


k W. 252 ; Diclru*oH v. Valpy, 10 B. A 
C. 128; BuriHrsUr v. Burris, 0 Exch. 
796 ; 21 L. J. Ex. 43. 

. (c) Owen v. Van Uster, 10 C. B. 318 ; 
20 L. J. C. V. 61. 

(d) EUis v. Sehtrurek, 3 M. A P. 220 ; 
5 Bing. 521; Stciycnbergcr y. Carr, 8 8c. 
N. K. 468 ; Tredwen y. Bourne, 6 M. A 
W. 465 ; Hatcken y. Bourne, 8 SL A W. 
710 ; Peel y . That. ,*«. 15 C. B. 714 ; 24 
L. J. C. P. 80. 
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of his being a staufeholdef- (e). -If his Hama is entered in the books 

of the company amongst the- names of the •shareholders with his 
knowledge and concurrence, or if he has admitted that he is a 
shareholder, there is proof against him of hia being a shareholder, 
although it cannot be shown that he has actually received profits 
or obtained any dividend upon his shafts (/•). If, however, no 
share in the mine, or right to share in the profits thereof, has been 
actually transferred to him, and he is not in reality a holder of 
•bares, and has no legal interest in the concern, and has not acted 
*8 an ostensible partner, he will not be responsible »a8 a partner; 
and no acknowledgment made under a mistaken supposition of 
his own that he is a shareholder when lie is not a shareholder, 
/•wifi make him liable, unless it were communicated to* the plaintiff 
so as to mislead him (jj\ Although the property in mining shares 
may pass by delivery of the certificates of proprietorship, yet the 
holder of the certificates docs not, in general, became a share¬ 
holder until his name is entered in the share register book; and 
tho vendor of milling shares is not, in general, discharged from 
•liability as a shareholder until his name has been expunged from 
the book (It). 

Insviunce companies are frequently constituted; and the 
policies issued by them framed, upon the terms that a certain 
specified, subscribed capital, and the stocks, funds, securities, and 
v propertj»of the company, shall alone bo liable td make good claims 
arising upon their policies, that the director signing tho policies 
shall not be responsible to any greater extent than the funds or 
property in their hands or power shall lie competont to discharge, 
Vnd that no proprietor shall, in any event whatever, be liable 
beyond tho amount of the unpaid part of his share in the sub¬ 
scribed capital stock of the company. When this limitation of 
liability is made an express term of the contracts entered into 
‘between the company and J third parties, these last are of course 
bound thereby ; and, when the capital stock has been subscribed 
and expended, the directors and shareholders are relieved from 
liability upon the contract (/). So long, however, as the share¬ 
holders have not paid up the whole of their shares, and the capital 
stock is not all expended, the directors who seal or sign the policy 
are liable thereon; and they must provide funds by making calls 
on the shareholders (&). Where certain directors of an insurance 


(«) Toll r. Lee, 4 Bxch. 230; 18 L. J? 
Ex. 364. 

(/) Ralph r. Harvey, 1 Q. B. 845. 
4i (9) Vux y. Lady Anson, 7 B. k 0. 

S) Tlutnby, ex parte, 28 L. J. Ch. 
875. 


(*) Hallxl r. 1/rrchL Trad., «fc., 18 
Q. B. WO; Ham.ll v. id., 4 Excb. 520; 
Hickman v. Cambrian, dx,, Ins. Co., 28 
L. J. Ex. 879; Prince of Wales, «£*., 
Ass. Co. and Atkciucum See., in re, ib. 
Ch. 885. 

(A) Andmcs r. EUison, 6 Moore, 208. 
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charged with, and be liable .to pay, £500 to tbb plaintift it Inp 
held that this watf.a pdfsohal covenant on the part of the directors *' 
to pay if the fun A prt>ved adequate, and that they were indi¬ 
vidually liable th'eVedh, utfless they could show that the comjJatiy 
was insolvent (1). In a contract of this kind the whole body hhr 
not made joint. contractors; but each individual of the company 
is bound to male good the 1ok9 in the same proportion as hh»‘ 
share bears to the total capital, in the nature of a separate under- * . 
writer; and the individual proprietors are not responsible for any 
others than themselves (m). If the limitation of liability is not 
made part* of** the contract with the compauy, aud the parties 
dealing with the company have no notice of it, they will of course 
not bo bound bv it(n). A policy under tlio seal of the company 
cannot be avoided morely by showing that some of the formalities 
required by the deed of settlement, in order to render the contract 
binding on the company, have not been complied with (o). But 
an ordinary local agent of an iusurancc company is not, without 
special authority, authorised to bind the company by a contract to 
grant a policy ( p). 

Of contractu with banking co-partnershijw .—The mero share¬ 
holders of a co-partnership under the management of trustees or 
directors have no authority to contract for ono another, or to 
pledge the credit of the co-partnership ( q ); but the directors ap¬ 
pointed to carry on the business have impliedly all such of this 
ordinary powers of partners in a common mercantile partnership 
as are necessary for carrying ou tho business for which the com¬ 
pany is formed; and, where a banking co-partnership is estab¬ 
lished, the directors arc considered tho agents of tho shareholders 
to borrow money for tl\p ordinary purposes of the business, and to 
give securities in the ordinary form for tho money borrowed, 
unless tho power is excluded by the express provisions of tho 
deed of settlement They have authority, therefore, to give pro¬ 
missory notes, or to accept bills of exchange, so as to bind them¬ 
selves and the other shareholders ; and, if there is any objection in 
point of form to the validity of the bills or notes, the money 
obtained upon them by the directors may be recovered as money 
lent to tho company. If there is any irregularity in the trans¬ 


it) Gurney v. Rawlins, 2M.ftW.90j 
Dawson v. Wrench, 3 ExcL 359. 

(m) HalUtt v. DowdalL 18 (). B. 2; 
21 L. J. Q. B. 98; Reid r. Allan, 4 
ExcL 820. 

(») Gordon ▼. Sea, de., Ins. Soc., 1 H. 
& N. 599; 26 L. J. Ex. 202; Stale Fire 


Ins. Co., 82 L. J. CL 800. 

(o) Prince of Walts Ass. Co. v. Hard- 
ini, K1L BL & Ml. 217; 27 L. J. Q. B. 
307. 

(j>) Linford ▼. Prov. Horse, Ac., Ins. 
Co ., 34 Bear. 291. 

(?) Barnes t. Pennell, \ H. L. C. 521. 
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action, and the shareholders lie by and acquiesce in the irregu¬ 
larity, they will be deemed to have subsequently ratified the acts 
of the directors (r). If the manager of the bank is intrusted with 
a general power of accepting, making, and indorsing bills and 
notes, an innocent indorsee will not be prejudiced by any irregu¬ 
larity in his mode of exercising it; but, if he has only a special 
and limited authority, and the indorsement conveys an express 
intimation to that effect, the indorsee must, at his peril, make 
inquiry as to whether or not the authority has been properly 
exercised, before he advances his money upon, or gives credit to, 
the indorsement (*). 

Banking co-partnerships established under the 7 Geo. 4, c. 46, 
are authorised (s. 0) to sue and be sued in the name of one of the 
public officers as the nominal plaiutiff or defendant; and every 
judgment and decree obtained against the public officer is to 
operato (s. 12) os a judgment against the co-partnership, and 
execution may bo issued thereon (s. 1.3) against any co-partner for 
the time being; and, if the judgment is not satisfied, it may then 
be issued against any person who was a member of the co-partner¬ 
ship at the time when the contract on which such judgment was 
obtained was entered into, or l>ccainc a member at auy tiino before 
such contract was executed, or was a member at the time such 
judgment was obtained, provided leave is granted by the court in 
which the judgment was obtained, after notice to the person 
sought to bo charged, and before the expiration of three years 
from the tirno such person shall havo ceased to bo a member of 
tho co-partnership (f). 

Ludji Lilies of provisional directors aiul committeemen. —All 
persons who take an active part in working out a project, who 
attend meetings at which resolutions arc made, or orders given, 
for the employment of agents or servants,.or tho supply of goods 
in furtherance of a joint undertaking, render themselves in general 
jointly responsible for the remuneration and payment of the ser¬ 
vices rendered, or goods supplied, in obedience to the orders so 
given (u). Every person, also, who holds himself out, or permits 
himself to be published to the world, as oue of the acting com¬ 
mitteemen or managers of a projected company, may become 

(r) Maclac v. Sutherland, 3 KH. k 131. carrying on business within sixty-fire 
1; 23 L. J. Q. B. 229 ; Bank o] Atuim • miles of London. See also .the 27 k 23 
laria r. Bank of AuAralia, 12 Jur. 195. Viet c. 32, as to banks which hare dis- 
(*) Alexander v. Mackenzie, 6 C. B. continued the issue of their own bank- 
766 ; Eyre v. MocDokcU, 14 Ir. C. I. K. notes. 

332; Stagg v. Elliott, 12 C. B. N. S. (h) Braiihwaite r. Skofield, 9 B. AC. 
373; 31 L. J. C. P. 260. 402; Lake r. Duke of Argyll, 6 Q. B. 

<0 Parke, R, Dodgson v. Scott, 17 477 ; Olenester v. Hunter, 5 C. A P. 66 ; 

u J- ***• 326. 7 A 8 Viet. c. 32, Kerridge r. Hesse, 9 C. A P. 200 ; 
a. 26, us to banking co-partnershii* Burls v. Smith, 5 M. A P. 735. 
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chargeable to parties who, subsequently to such announcement, 
have dealt with the managing committee ; and all the actual and 
publicly reputed managers may become responsible upon orders 
given, or contracts entered into, by the managing committee, at 
meetings at which they have not been present, but not for things 
done pursuant to orders given before they became acting members 
or managers (x). Where the plaintiff und the defendants were 
desirous of starting a company to take the plaintiff's premises and 
stock-in-trade, and the plaintiff sent a writteu proposal to the de¬ 
fendants for the sale of his extra stock, and they sent the plaintiff 
a written acceptance thereof, and the proposal was directed to and 
accepted by the defendants “on behalf of the proposed 0. R. A. H. 
Co. (Limited)," it was held that, as the company was non-existent 
at the time of the agreement, the defendants were personally 
liable, and that parol evidenco was inadmissible to show a contrary 
intention ( y ). 

One member of a managing committee lias, in general, no 
authority to bind another member. If the business of the com¬ 
pany has always been transacted through the medium of resolu¬ 
tions passed by a managing committee, and through orders given 
by the secretary, or some accredited officer of the committee, one 
committeeman would not be responsible for the private and indi¬ 
vidual orders and contracts of a co-committeeman, or of any of the 
projectors, or of the secretory, mode without the knowledge and 
sanction of the board, and of which ho has known nothing until a 
claim is made upon him in respect thereof. The act of a secretary 
not authorised by the board docs not bind the hoard; and, if 
authorised by it, it binds only those members who were present 
and concurred in giving authority to the secretary (s). Where a 
railway company was projected, and a committee of management 
formed, and the defendant consented to become a member of such 
committee, and afterwards took the chair at one of its mootings, it 
was held that ho was responsible for the payment of a stationer’s 
bill, for pens, ink, and paper, supplied by the order of the secre¬ 
tary, for the use of the committee, after the defendant hud become 
a member of it (a). A committeeman is not responsible for things 
ordered by the solicitor of the company, unless it be proved that 
the solicitor acted under an express authority from the com¬ 
mittee (6). If an authority to contract on behalf of the company 


(ar) Bailey r. Macaulay, 13 Q. B. S27; 
Hartley v. BeU, Amb. 770 ; 1 Br. U. C. 
101, u. ; Maudtlay r. Le Blanc, 2 C. A 
P. 409, n; DoubUday v. MnskcU, 4 M.* 
k P. 760. 

(y) Kchicrr. Baxter, L. R. 2 C. P. 174; 
30 L. J. C. P. 94. 


(;) Burntitlc v. Dayrdl, 3 Exch. 231; 
Bennie r. IVynn, 4 ib. 697. 

(a) Barnett v. Lambert, 15 M. k W. 
489. 

lb) Cooke r. Tonkin, 16 L. J. Q. B. 
153. 
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or a committee is vested in eight persons, those who delegated to 
them the particular authority are not bound by the acts and con- 
. tracts of six out of the eight (c). The mere attendance of a party 
at a meeting called to consider the advisability of a scheme, and 
not to carry it into effect, and at which meeting no orders are 
given for expenses to be incurred, or for anything to be done for 
the purpose of working out the project, will not render the party 
responsible upon orders given at subsequent meetings which ho 
has not attended. And, if parties employed by the managing 
committee or directors are expressly told that they must look to 
the deposits for remuneration for their services, and that the 
members of the committee will not hold themselves personally 
responsible for payment, these last will then be protected from 
personal liability (#/). But, if au advance is made on the personal 
responsibility of the promoters, the subsequent adoption of their 
'acts by the directors after the company has been formed will not 
relievo them from liability^). A member of a managing com¬ 
mittee, cannot, of course, be made responsible for the price of 
goods ordered, or work done, or upon contracts entered into, by 
the committee before he became a member, or held himself out to 
the world as a member of it(/), nor after lie has retired from tho 
management {g). Where the defendant and others, as provisional 
directors of a projected company, resolved at a meeting that the 
company should be advertised in several newspapers, and directed 
their secretary to tako the necessary steps for that purpose, and 
tho secretary accordingly applied to an advertising agent, to whom 
(on his calling at the company’s offices to inquire under what 
authority the secretary was acting,) he showed the prospectus and 
the above resolutions, it was held that there was evidence, that tho 
directors who were parties to the resolutions were responsible for 
the debt thereby incurred, notwithstanding they had been induced 
to allow their names to appear as directors upon the faith of the 
secretary’s assurance that all tho preliminary expenses would be 
provided for by him and that they would incur no liability, there 
being nothing t,o show that the secretary, in giving the orders, or 
in communicating to the plaintiff the resolutions of the directors, 
had acted beyond the scope of his actual or apparent authority as 
secretary ( h ). But, where A. consented to his name being inserted 
in a prospectus as a director of a projected company, and on the 

(e) Brown x. Andrew, 18 L. J. Q. B. 410 ; Newton x. Belcher, 12 Q. B. 921. 
153. (g) Maitland, ex parte, 23 L. J. Ch. 

(<*) Giles r. Smith, 11 Jar. G P. 334 ; 148 . 

lteanie x. Clark, 5 Kxch. 203; Landman (A) Maddiek x. Marshall, 18 C. B. N. 
•v. EnlwistU, 7 ib. 632. S. 387 ; 17 C. B. N. 8. 829 ; Riley x. 

<e) Scott X. Lord Ebury, L. R. 2 C. P. Pakington, 36 L. J. C. P. 204 ; L. B. 2 

255; 30 L. J. C. P. 161. G P. 536 ; CoUingwood x. Berkeley, 15 

(O BtaU v. Moult, 18 L. J. Q. B. C. f B. N. 8. 145. 
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prospectus being sent to him by the secretary of the oompany 
suggested alterations, and also that the company should be adverr 
tised in a particular newspaper, it was held that there was no 
evidence that he authorised the secretary to pledge bis credit for 
all the expenses of advertising the company (i). 

Powers, and responsibilities of provisional committeemen.— 
An association of persons who have agreed to act together as 
provisional committeemen is not a co-partnership; and one 
committeeman is not impliedly the agent of another for the 
purpose of carrying the common object into offect. The mere 
fact, therefore, of a person’s having agreed to become a member of 
a provisional committee of a projected undertaking will not render 
him responsible upon the contracts and for the debts and engage¬ 
ments of Such committee; and the mere announcement of the fact 
in printed papers and prospectuses, issued by his authority, will^ 
not make him liable. "If not responsible as being one of the 
committee in fact, he cannot become so by the representation of 
that fact ” ( k ). A provisional committeeman, who has not himself 
received the deposit paid on an allotment of shares, and who has 
taken no part in the management of the undertaking, is not 
responsible for the application of the deposits by the manager? (1). 
But, if the general management of the business of the company is 
vested in a provisional committee of management, every member 
of such committeo who takes an active part in tho management 
will be responsible upon the contracts entered into by such com¬ 
mittee (m). If there is both a provisional committee and a 
managing committee co-existing, the members of the latter are not 
in general the agents of the former, and their contracts do not 
bind the members of tho provisional committee in tho absence of 
express proof of agency ( n ). But, if a company starts with a pro¬ 
visional committeo of management, consisting of a great number 
of persons, all of them taking a more or less active part in the 
management, and then another smaller managing committee is 
formed, so that there is both a provisional committeo and a manag¬ 
ing committeo co-existing, and the provisional committee has the 
appointment of, and the control over, the managing committee, the 
members of the latter may become the agents of the former, 
authorised to act for them as well as on their own account (o). 

Contracts with committees of clubs and eleemosynary instilu- 


(0 Burbridge v. Morris, 3 H. * C. 
€64 ; 84 L. J. Ex. 131. 

(i) Reynsll ▼. Lewis, Wyld r. Mop- 
kins, 15 M. k W. 517; 16 L. J. Ex. 30 ; 
Barker r. Stead, SC. B. 946 ; Patrick x. 
Reynolds, 1 C. B. N. ft. 727. 

(0 Burnside r. Dayrtll, 3 Exch. 227^; 


19 L. J. Ex. 46. 

(»») Bailey r. Macaulay, 13 Q. B. 815 ; 
19 L. J. Q. R 73. 

(») Williams r. PigoU , 2 Exch. 201 ; 
Bauwn v. Morrison, 16 L. J. C. P. 240. 

f o) Tanner, ex parte. 21 L. J. Oh. 
214. 
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tions .—The members of the managing committee of a club or 
charity are personally responsible for the payment of tradesmen 
who have supplied goods, and to servants who have performed 
work and rendered services, for the benefit of the club or for the 
advancement of the common objects of the institution, by order of 
the committee, as the credit is deemed to have been given to the 
committee, rather than to the subscribers at large, who are a con¬ 
stantly fluctuating body, unknown individually to the persons 
executing such orders ( jt ). Subscribers who pay an entrance fee 
on admission to a club, and an annual subscription afterwards, for 
the purpose of forming a fund for defraying the expenses of the 
establishment, and who appoint a committee to administer such 
fund, arc not themselves responsible upon the contracts and en¬ 
gagements, or for the debts and liabilities, of such committee ( q), 
unless it can bo shown that they individually concurred in, or 
assented to, the orders given, or authorised the committee to 
pledge their credit. As the members of the committee, therefore, 
in these cases, do not bind the subscribers at largo by their con¬ 
tracts, or give to the persons whom they have employed a tangible 
third party to proceed against, they arc themselves the only 
persons who can he sued, and are in fact principals in the trans¬ 
action («•). If the managing committee of a club, or eleemosynary 
or literary institution, or any other association of persons, allow 
the steward or secretary, or any one of the members of the com¬ 
mittee, to discharge the functions of the whole body, as, for instance, 
to order supplies of goods on credit, or to hire workmen and ser¬ 
vants for the use of the institution, they make him their general 
agent, and clothe him with an implied authority to pledge their 
credit for the payment of the things ordered, and of the people 
employed by him, within the limits of the ordinary course of 
dealing, unless they have beforehand furnished him with sufficient 
funds for the purpose, and never permitted him to deal on credit. 

Where the rules of a coal club were framed so as to make the 
secretary of the club the agent of all the members for ordering 
coals, and provided for payment of the coals ordered by an order 
on the treasurer, signed by the secretary and the chairman of the 
next meeting held after the delivery of the coals, it was held that 
the secretary was authorised to pledge the credit of the members, 
and that they were all responsible for the payment of coals ordered 
by the secretary (s). But members of a club are not responsible 


(p) Cut?r* v. Duke of QuetnAury, 1 
Br. F. C. 404; 1 Br. C. C. 101. 

17 <J) Honynj v. Utclor, 2 M. i W. 

(r) Burh v. Smith, 7 Bing. 705; 5 


M k P. 735; Glenester v. Hunter. 5 C. 
k P. 65. 

0 

S. 440; 26 L J. C. P. 194. 



SECT, II.] THE PARTIES TO CONTRACTS. Ill 

upon bills of exchange, or for the re-payment of money lent, unless 
they have expressly sanctioned the drawing or acceptance of bills, 
or the borrowing of money ( t ); nor are they responsible upon con¬ 
tracts made by their secretary or one of their members out of the 
ordinary course of business, without their knowledge. If goods 
have been furnished by the orders of one only of the members of 
the committee of management, it is a question for the jury to deter¬ 
mine whether the goods were furnished upon the personal and 
individual credit of the party actually ordering them, or with the 
authority and on the credit of the whole body of persons managing 
the institution (it). 

Contracts with trustees mul commissioners of public works .— 
Commissioners and trustees acting in the execution of statutory 
powers are generally exempted from all personal liability whilst 
acting within the scope of the statute they arc authorised to 
execute, but are liable to be sued in the name of their clerk or 
treasurer for the time being; and the public funds in their hands, 
derived from rates they are authorised to impose, are subjected to 
the payment and satisfaction of claims proved against them (x). 

But, although trustees and commissioners of public works have 
a public fund at their disposal, or maybe authorised to impose tolls 
or make rates and assessments, and so collect money for tlicir 
purposes, they may ncvcrthclcas pledgo their own personal credit 
for the fulfilment of tlr ontract they enter into. If they have 


(0 Earl MowUmJu- '1C. 

B. 63 ; 33 L. J. C. 1* 

(u) Todd v. AWy, ; 8 

Ai. k W. 605 ; ante, . 

(*) If a contract i.. is 

within the scope of the y 

ented by them, the pnx. » 


breach of such contract mus. 
the clerk, and tho amount 
must bo paid out of tho public m» * 
in tho hands or under the control of 
the commissioners. Hall v. Tuffur, 1 
Ell. Bl. k Ell. 113. If judgment in re- 
covered agninst tho officer authorised to 
be sued, and the commissioners neglect 
to satisfy tho judgment, they may l*o 
compelled by mandamu a to mnke a rato 
and apply it in satisfaction and discharge 
of tho judgment debt. Reg. ▼. ifolhrr- 
ham, See., 27 L. J. Q. B. 156 ; Ward v. 
Lowndes, 29 L. J. Q. B. 40. Whore a 
debt is due, tho creditor is entitled to 
judgment, although there may be no 
funds for tho payment of it, and the 
creditor may consequently never be able 
to onforco his judgment by execution. 
Rush v. Martin, 2 H. fc C. 311; 33 1* 
J. Ex. 17. Where, by tho Lunatic 
Asylums Act (8 & 9 Viet. c. 126), a 
select nnmbcr of justices, called "the 
committeo of risitore," were empowered 
to contract’ for plans for tho erection of 


a lunatic asylum, and were onablcd to 
sue and l»c sued in the nnmo of their 
••Ink, and previsions wore mndo for 
raising funds by subscriptions and by 
rates, and resolutions were MMd at 
meetings of the committee offering pre¬ 
miums for nlsns, specifications, and 
dmwiugs, and appointing an architect, 
it was held that the committee might bo 
sued in the name of their clerk upon the 
contracts authorised by theso resolutions 

(Krmlfdl r. Ming, 17 C. B. 483 ; 25 L. 
J. C. 1*. 132 ; Cane v. Chojmmn, 6 Ad. 
k K. 652), but that the members of the 
committeo could not bo made personally 
liable upon such contracts (Alien v. 
Waldsgraec, 8 Taunt 6(36; 2 Moore, 
621 ), nor could execution ujion a judg¬ 
ment recovered against tho clerk lie 
issued against him. IFormtceU r. Hail- 
done, 4 M. k 1*. 512; 6 Bing. 668; but 
sec Cohbeti r. WhrrJfr, 7 Jur. N. S. 260. 
As to loons for l'nblic Works see 38 k 

39 Viet c. 89, amended by 39 & 40 
Viet e. 31, extended by 40 k 41 Viet 
e. 19; 41 Viet. c. 18; 42 & 43 Viet, 
c. 77 ; 43 k 44 Viet. c. 1. Aa to loam 
by Metropolitan Board of Worka see 38 
k 39 Viet c. 65; 39 k 40 Viet c. 55 ; 

40 k 41 Viet. c. 42; 41 k 42 Viet c. 
37 ; 42 k 48 Viet c. 25; 44 k 45 Viet 
c. 48. 
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borrowed money not in con forrrfity'with their borrowing power®, or 
have exceeded their borrowing powers, and hare failed consequently 
to charge the fond at their dispdsd with the re-payment of the 
loan, and have given the lender no remedy against the rates, tolls, 
or assessments they are authorised to levy, they may become 
personally liable, either on the ground that the money was borrowed 
onttheir own personal credit, an*l not on the credit of the fund (y), 
or that they falsely represented to the borrower that they had funds 
at their disposal for the re-payment of the loan (z), or that they 
undertook to provide funds for the purpose. They’may also con¬ 
tract for supplies of goods, and for work and services,, and may hire 
labourers, under circumstances giving rise to an irresistible pre¬ 
sumption that the goods were furnished, and tfic work was done 
on tho personal credit of those who guve the order Or made the 
contract, and that tho vendor or the workman looked to them for 
payment, and not to the funds they were authorised \o collect (a). 

Salaries of public officers —Public officers appointed by trus¬ 
tees and commissioners of public works, under the authority of 
acts of parliament, providing that their salaries shall bo paid out 
of tho rates to be raised under tho authority of the Act, cannot 
render the persons who make the appointment personally respon¬ 
sible for the payment of the salary, unless they havo’ fexpreesly 
contracted to pay it (b). The only claim of such officers is against 
the rates; and, those failing, they must go unpaid (c). .When 
commissioner of public woiks, authoiised by statute to appoint 
an officer, are directed to pay him a salary, they impliedly contract, 
on making the appointment, to pay the salary out of the funds 
they are directed to administer, so as to give th'o officer who has 
accepted the appointment a right to sue them in the name, of 
their clerk or treasurer (</), and proceed to obtain payment out of 
tho appointed fund ; but the commissioners do not incur any 
personal liability by virtue of the appointment, unless Aey have 
entered into an express contract to pay the salary. Whenever a 
public body is invested with a discretionary power respecting the 
amount of remuneration to be paid for a particular service, anti no 
express contract has been entered into by the board to pay any 
particular sum, tho court cannot interfere with the exercise of 
their discretion. 

Contmds with local boards of health .—The public health Act, 


(y) Parrot r. Eyre, 8 M. k Sc. 867 ; 
10 Bing. 283. 

(s) Nig mm r. Livingstone, 4 Dow. 
355 ; Eaton v. Bell, 5 B. k Aid. 41. 

(a) Hartley v. Bell, Amb. 770; 1 Bro. 
O. C. 101, n. ; Lambert r. Knott, 6 D. L 
R 122. 

(b) Bogg v. Pearse, 10 C. B. 634 ; 20 


JVarman, 


I* J. C. P. 99 ; Alexander r. 
e H. k N. 100. 

(c) Andracs r. Dally, 4 B*g. 5$6 ; 1 
M. k P. 490 ; Smart r. Guard. West 
Ham Un., 10 Kxch. 825; Addison v. 
Mayor of Preston, It C. ®. H|B. * 

(d) Hall r. Taylor, 1 EH BL & E1L 
113. 
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. 1875 (c), by 8. lis, gives power tb any local authority to enter 
into any contracts neqwsary foj carrying the Act into execution, 
and, by sect. 174,’ as to contacts by urban authorities, if ovor £50, 
they are to be in writing sealed with the common seal (/), and to 
specify the work, the price, the time, and the penalty. vA& esti¬ 
mate is to be obtained and a report made. Before a contract of 
£100 is made, ten days’ notice and tenders are to bo given, and 
security to be taken. Such contracts duly made will be binding on 
such authority and their successors, and all other parties, subject 
to a proviso as (o compounding. Power to purchase land is given 
by ss. 175—^178, and tho mode of reference to arbitration by 
88. 170—181. Bowers of borrowing money aro given to any local 
authority by sfc. 233—244 (<j). 

It was held with regard to the former Acts that many of tho 
requirements contained in the statutes were directory only ; and a 
strict compliance with them was not to be treated as a condition 
precedent. to the liability of tho board upon tho contracts they 
had entered into; for tho parties with whom they contracted had 
no means of ascertaining whether every minute requirement of 
the statute had been complied with by tho board prior to the 
making pf. the contract (/<). The contract was, however, required 
to be in writing, and scaled with tho common seal, in order to 
render the contract binding upon the rates (#). Where the mem¬ 
bers of a local board of health resolved to oppose a gas bill pro¬ 
moted by a public company, and employed parties to make expe¬ 
riments and to givo evidence before a committee of tho House of 
Commons, it was held that the members of tho board who had 
acted in their corporate capacity could not be made personally 
liable to the parties they had employed (£). Where a local board 
entered into a contract for certain work to be done to a street, 
“ the contractor to be paid for the work when and as the money 
is collect*! from the owners of tho property adjacent/’ and the 
board,was unable to collect the necessary funds from the owners 
by feasop of the notices served upon them proving informal, it was 
held that there was an implied undertaking on the part of the 
board to do all things necessary to enable them to fulfil the con¬ 
tract, and that their inability by reason of the defective notice to 
collect the necessary funds was no answer to an action by the con¬ 
tractor to recover the cost of the works (l). ^ 

(«)/j8 & 89 Viet. o. 65. BL 113. , „ „ „ „ 

(/) Hunt r. Wimbledon Local Board, (i) r. Dennett, 4 C. B. N. 8. 

3 C. Pi D.4m ; aide, pp. 90, 93. 583 ; 27 L. J. C F. 314. 

to)' See also Tho Local Loans Act, (t) Jtndev v. Cuckoo*, 32 Law T. E. 
1876, *8 k-69 V,kt. c. 83. 124 ; 7 W. B. g. It. 16. 

(A) NouxM Jf Mayor, Ac., of Wor - * (7) Worthington v. Sudloxo, 34 L. J. 

cuCer, 9 Exch. 467; Cunningham v. Q. B. 131. 

Local Board of Wolvcrhamjton, 7 EH. k 


I 
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Contracts with .parish officers .—Agreements entered into by 
churchwardens and parishioners will, under certain circumstances, 
be binding up» the parish. Thus, where the plaintiff’s house was 
so near the church that the five o’clock bell rung in the morning 
disturbed her, and it was agreed between her and the churchwardens 
and parishioners in vestry assembled, that a cupola and clock should 
be erected by her on the church, and that, in consideration of this 
being douc, the fivo o’clock bell should not be again rung during 
her life, and the cupola and clock were accordingly erected, and the 
bell was silenced for two years, after which time it was rung again, 
the Court of Chancery held that the agreement was binding upon 
the parish, and granted au injunction against the ringing of tho 
bell (m). But, as churchwardens, overseers of the poor, and parish 
officers, have no power of contracting so as to give any right of 
action against the parish, they are themselves personally responsible 
upon all contracts entered into by them in the exercise of tho 
duties of their office (»), unless the party they have contracted with 
agrees to look exclusively to the funds of the parish for payment (o). 
Where tlfc plaintiff, a baker, supplied bread to the workhouse for 
the use of the poor, and all the churchwardens and overseers had, 
at one time or another, concurred in and assented to the orders 
given for the bread, it was held that they were all equally respon¬ 
sible to the plaintiff for the payment of tho price of it {p). 

Where several parishioners attending at a vestry signed resolu¬ 
tions authorising tho churchwardens to cause the tower of tho 
parish church to be repaired, and the repairs wero done, and a rate 
was mode for defraying the expenses, but this rate was quashed, 
and one of the churchwardens wns sued by the workman, and com¬ 
pelled to pay the whole cost of tho repairs, and then brought his 
action against tho other churchwarden who had concurred in the 
orders, for contribution, it was held that he was entitled to recover 
from him a moiety of the amount he had been compelled to pay ( q). 
But there is no authority from one parish officer to bind another, 
insulting from the mere tenure of office. One churchwarden, for 
example, has no authority as such to pledge the credit of his co- 
churchwardens for repairs to the parish church ; and, if he gives 
orders without their knowledge and concurrence, he cannot-involve 
them in the liability incurred in respect of the execution of such 
orders (r). A mere honorary churchwarden, who takes no active 
part in the management of tho parish affairs, but devolves ^11 the 

rode, p. 10S. 

(p) Lambert v. Knott, 6 D. k R. 122. 

(?) Lancaster T '-Trickcr, 8 Moore, 20. 

(r) NurlhvxiiU v. Bennett, 2 Cr. k M. 
316. • ' 


(m) Martin v. Nothin. 2 P. Win*. 
268. 

(n) Kirby v. Banister, 5 B. k Ad. 
106V ; Cmc v. Petit, 3 N. A JI. 456. 

(») J hhk v. Dacia, 17 L. J. Ex. 94 ; 
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duties of the office upon'a paid colleague, cannot be made respon¬ 
sible for the acts and orders of the latter. Anc^a overseer who 
directs money or goods to be supplied by a thirSfarty to certain 
poor people, cannot make his co-overseers responsible for the pay¬ 
ment of the goods, unless they have expressly or impliedly con¬ 
curred in such orders or directions, either by being present when 
they were given, or by being in the habit of attending meetings of 
the overseers and relieving officers, at which orders and directions 
of that description were in the habit of being given, as previously 
mentioned. Whether the ordering of goods or the hire of servants 
by one parish officer for the use of the parish creates a contract 
binding upon his colleagues is a question of fact depending upon 
the particular circumstances of each case (a). If a debt is incurred 
by overseers for legal proceedings in respect of parish business, 
their personal liability in respect thereof is not transferred, by the 
11 & 12 Viet c. 91, to their successors in offico ( t ). 

Overseers of the poor are bound to take care of casual poor 
within their parishes; and the law obliges them to reimburse a 
private individual for expenses necessarily incurred by him in pro¬ 
curing relief and medical attendance for a casual pauper on any 
sudden emergency (it). If an accident happens in the parish of 
A« to a pauper belonging to the parish of B., which disables the 
pauper, and ho is then removed to his own place of abodo in his 
own parish of B., and attended by the surgeon of that parish, the 
surgeon may maintain an action against the officers of the parish 
of A., where the accident happened, to recover a reasonable com¬ 
pensation for his medicine and attendance (x). But the law raises 
no implied promise from ono parish to another in respect of relief 
and necessaries afforded to casual poor (y), unless the parish sued 
has, in some shape or another, sanctioned or authorised the relief ( z ). * 
An agreement by the churchwardens, overseers, and surveyors of 
a parish for a lease of land to be converted into gardens for the 
occupation of the poor is a personal contract of their own upon 
which they are individually liable; and they may, consequently, 
be sued for the rent agreed to bo paid to the owner, or for use and 
occupation, although they have ceased to bo parish officers (a). 

Moneys borrowed by poor-law guardians may be made a charge 
on the common fund under the provisions of the 32 & 33 Viet c. 45, 
in tho manner therein provided. 


(j) Baden r. TUdmuthk, ] A«l k R. 
691 ; 3 N. k if. 712 ; Money r. Ktunclea, 
3 Stark. 65 ; Mali: in v. V icier staff, 3 It 
k Aid. 89. 

JO Chambres v. Jones, 19 L. J. Ex. 

ju) Simmons v. Wilmott, 3 Esp. 91. 
(*) Tomlinson v. Bcxtall, 6 IS. k C. 


745; 8 D. k R. 493 ; Lamb v. Bwux, 4 
M. k S. 275. 

(y) Atkins ▼. BantccU, 2 East, 505. • 

(z) I'rujHtcr c. Williams, 1 Or. k M. 
815. 

(a) UthxoaU v. Elkins, 13 M. & W. 
772, 777 ; 6 k 6 Viet. c. 67. 
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By the 30 & 31 Viet c. 106, 8. 13, guardians may, with the 
approval of the Poor Law Board, hire, or take on lease, temporarily 
or for a term of years not exceeding five, any land or buildings for 
the purpose of the relief or employment of the poor, and the use 
of the guardians or their officers, without any order of the Board 
under seal. 

The right of action in respect of parish lands and hereditaments 
is regulated by act of parliament, and is vested either in the 
churchwardens and overseers of the poor of the parish for the time 
being, who are empowered to take and hold parish lands in the 
nature of a body corporate (6), or in the guardians of parishes and 
unions under tiio 5 & 6 Viet c. 57, s. 16, whereby it is epacted 
that it shall bo lawful for every board of guardians constituted 
under the 4 & 5 Will. 4, c. 76, “ to accept, take, and hold, on behalf 
of the union or parish respectively for which they may act, any 
lands, buildings, goods, effects, or other property, as a corporation ; 
and in all cases to sue and be sued in their corporate name.” The 
59 Geo. 3, c. 12, s. 17, vests in the churchwardens and overseers of 
the parish all buildings, lauds, and hereditaments belonging to 
such parish, not merely where the profits thereof arc applicable to 
the relief of the poor, but where they are applicable to those pur¬ 
poses for which church rates are levied (c). If lands and tenements 
have boon originally conveyed to trustees upon trust to apply 
the rents and profits thereof for the benefit of the poor, or towards’ 
the repair of the parish church, and tho trustees die, and there are 
no known trustees in existence, the legal estate vests in the church¬ 
wardens, and they are the proper parties to bring an action for the 
rent and for the use and occupation of the property; but, when 
there are known trustees in existence, their estate is not divested 
by the statute and transferred to tho churchwardens and overseers, 
and the latter cannot consequently suo in respect of such lands ( d ). 
The right of action upon certain bonds and securities given to 
churchwardens and overseers of the poor under tho 50 Geo. 3, c. 12, 
8. 7, continued vested in the churchwardens and overseers for 
the time being, notwithstanding the 7 & 8 Viet. c. 101, s. 61 (e). 
Vestrymen who attend parish meetings, and concur in and sign 
resolutions for the repairs of the church or the parish roads, for the 
purpose of setting the churchwardens and surveyors in motion and 
authorising them to act on behalf of the parish, do not incur.any 
individual liability in respect of the carrying out of such resollrtions, 

(b) 69 Geo. 3, c, 12, §. 17 ; Doe r. SkekUeg, 8 Q. B. 394 ; Allruon v. Stdrk, 

Harvttr, 2D.&B. 708. 9 Ad. * K. 255; Ward v. Clarke, 12 M. 

(c) Alderman v. NcaU, 4M.U. AW. 747. . ■ - 

704. (e) Skelton v. *u*b y, 4 Exch. 546. 

(d) Chvrtkwardau of Deptford r. 
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and Of the orders given by the parish officers founded thereon. 
They have not, like churchwardens, the power of making a rate 
to provide a fund for defraying expenses; and it is notorious that 
they attend merely for the purpose of authorising certain things to 
be done which are to be paid for by a rate upon the parish; and 
their own individual credit and responsibility arc not considered to 
be in anywise pledged for the payment of the oxpenses incurred in 
carrying the vestry resolutions into effect (/). But vestrymen, in 
vestry assembled, may, like any other persons, exceed their duties 
as vestrymen, and give their own personal undertaking in respect 
.of the affairs of the parish. Thus, where twenty-four persons in 
vestry assembled signed a guarantee which was entered in the 
vestry minute-book to the following effect :—“ At a vestry meeting, 
held, Ac., it was moved and seconded, by, Ac., that this meeting do 
highly approve of the proceedings taken by the present surveyor, 
Ac., and do hereby guarantee to him all legal expenses that are or 
may be hereafter incurred by him in prosecuting the said suit;" 
it was held by Lord Tenterden that all the vestrymen who had 
signed the guarantee so entered in the vestry minute book had 
rendered themselves personally responsible for tho fulfilment of 
their engagement (fj). 

Surveyors of turnpike roads, being the mero servants or agents 
of the commissioners, arc not themselves in general responsible 
for tho payment of the contractors and labourers employed upon 
the road (h). 

Friendly societies. — Contracts with friendly societies are 
regulated by the 38 & 39 Viet. c. CO, amended by 39 & 40 Viet, 
c. 32, and 42 Viet c. 9 (t). 

Loans to friendly societies .—Where money has been lent to 
the directors and recognised officers or agents of a friendly society, 
and the money has come to the use of the society, and the members 
have had the benefit of the loan, the society cannot exempt itself 
frofti responsibility by showing that the directors have exceeded 
their borrowing powers, or that certain prescribed formalities 
annexed to those borrowing powers have 'not been complied 
with (j ).. 

Industrial and provident societies .-^Contracts with industrial. 
and provident societies are regulated by the 39 & 40 Viet. c. 45. . 
By. the 11th section of that Act, sub-section (3), all moneys 
payable by a member to the society shall be a debt due from such 

(/) Lanchester v. Triekcr , 8 Moore, (A) PoeXin v. Paxolcv, 1 W. BL 670. 

20 ; 1 Bing. 201; La»chater r. Frcvxr, (i) An to contract* which are unautho- 
9 Moore, 688 ; 2 Bing. 861; SvroU ▼. rised bat not illegal, SM In re CoUman, 
Pntdl, 11 Moore, 898; 8 Bing. 478. 19 Cb. D. 64. 

. J?) Htudebmoidc v. langton, 3.C. k P. (/) Pare r. CUyg, SO L. J. Ch. 747 ; 
$71; . 29 Bear. 689. • 
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member to the society, and shall be recoverable as such, either in 
the County Court of the district in which the registered office of 
the society is situate, or that of the district in which such member 
resides, at tlio option of the society; and by sub-section (12), 
contracts on behalf of the society may be made, varied, or dis¬ 
charged as follows:— 

(a) Any contract, which if made between private persons 
would be by law required to be in writing, and if 
made according to the English law, to be under seal, 
nay be made on behalf of the society in writing under 
tho common seal of the society, and may in the same 
manner be varied or discharged: 

(< b .) Any contract, which if made between private persons 
would be by law required to be in writing and signed 
by the persons to be charged therewith, may be made 
on behalf of the society in writing by any person acting 
under the express or implied authority of the society, 
and may in tho same manner be varied or discharged : 
(c.) Any contract under seal, which if made between private 
persons might bo varied or discharged at law or in 
equity by a writing not under seal signed by any 
persou interested therein, may be similarly varied or 
discharged on behalf of tho society by any person 
acting under the express or implied authority of the 
society: 

(d) Any contract, which if mailo between private persous 
would bo by law valid, though made by parol only and 
not reduced into writing, may be mado by parol on 
behalf of the society by any person acting under the 
express or implied authority of the society, and may in 
the same manner bo varied or discharged : 

(e.) A signature purporting to be made by a person lidding 
any office in the society attached to a writing whereby 
any contract purports to be made, varied, or discharged 
by or on behalf of the society, shall primA facie bo 
taken to bo tho signature of a person holding at the 
time when the signature was made the office so 
stated: 


And all contracts which may be or have been made, varied, or 
discharged, according to the provisions herein contained, shall, so 
far as concerns the form thereof, be effectual in law and binding on 
the society, and all other parties thereto, their heirs, executors or 
administrators as the case may be. 

The dissolution and winding up of such societies is provided for 
by sect, 17. 
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It was held that under the former Acts an industrial and 
provident society was not liable to be sued in its corporate 
capacity for goods supplied before the registration, although the 
action was not brought until after registration (it). Such an 
action should have been brought against the committee of 
management (l). But a society formed under the 15 & 1C Viet, 
c. 31, and afterwards registered under the Acts subsequently 
in force, might sue in its corporato name upon a bond given 
to the trustees of the society before the passing of tho latter 
Acts (Til). Members of an unregistered society enrolled and certified 
under the old Act (15 k 16 Viet c. 31), giving a promissory 
note in tho following form for a debt of the societyTwelve 
months after date, we, the undersigned, being members of the 
executive committee, on behalf of the L. and S. W. Railway Co¬ 
operative Society, do jointly proiniso to pay,” &c., were hold 
personally liable (n). 

Contracts with Itcnejit building societien are regulated by tho 
C & 7 Wm. 4, c. 32 (societies before 1874), and the 33 & 34 Viet, 
c. 97, 8. 112 (stamps); and 37 k 38 Viet. c. 42; 38 k 39 Viet. c. 9 ; 
40 k 41 Viet. c. 63. A rule empowering the trustees to borrow a 
limited amount of money for tho purposes of tho society was held 
not illegal under the old Acts (o). But now these societies have 
power under the above Acts to borrow money (y>). Parties 
who sign promissory notes, or expressly contract in their own 
names for the repayment of money advanced to a benefit building 
society, cannot exonerate themselves from personal liability upon 
their contract merely by describing themselves on the face of it as 
“ trustees ” or “ secretary ” for the society (q). 

The total amount of the loan must not at any time exceed 
two-tbirds of the amount secured by mortgages from its 
members (r). Formerly, even where there was a power given by 
the rules to borrow money it must be limited; an unlimited power 
of borrowing is invalid (s). 

Contracts with freehold land societies. —There is a great dis¬ 
tinction between a freehold land society and a benefit building 
society. A freehold land society buys laud with tho funds contri¬ 
buted by the members of the society, and then divides it amongst 

(k) Linton r. Blakeney Joint Co-ojktti - (o) Laing v. Reed, L. R. 5 Ch. 4. 

live Industrial School, 3 H. A C. 853 ; (j>) .Sco 37 A 88 Viet. c. 42, s. 15. 

84 L. J. Ex. 211. (g) Price v. Taylor, 5 H. A N. 542 ; 

il) Dear v. Millard, 32 L. J. C. P. 29 L. J. Ex. 331 ; Mare v. Charles, 5 
252; 16 C. B. N. S. 19; ToxdUl v. HI. A Bl. 981. 

Douglas, 83 L. J. Q. B. 60. (r) Sect 15. 

(to) Queensbury Industrial Soe. r. (a) HilCs case, L. R. 9 Eq. 605. As 
Pickles , 3 H. A C. 857 ; 85 L. J. Ex. 1; to liability of directors tor money 
L. R. 1 Ex. 1. borrowed beyond the limvt, see Looker 

(») Gray v. Paper, L. R. 1 C. V. 694. v. Wrigley, 9 Q. B, D. 397. 
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them; but a benefit building society advances to. its borrowing 
members money derived from the subscriptions, which the borrow¬ 
ing members themselves lay out in the purchase of lands or 
buildings, and then mortgage them to the society. A freehold 
land society, whose rules authorise the directors to make specula¬ 
tive investments of the funds of the society in the purchase of 
estates, to be partitioned and divided amongst the members, 
cannot be registered as a benefit building socioty,as its objects are 
totally different from those of a benefit building society ; and both 
the directors or trustees who enter into contracts for the purchase of 
estates, and the members or shareholders who authorise them to 
be made, may become personally responsible for the fulfilment of 
such contracts ( t). 

Salaries uf officers of friendly societies. —Surveyors, secre¬ 
taries, solicitors, and officers of benefit buildiDg societies and 
industrial aud provident societies generally, have notice by the 
rules of the society that tho reinuDeration for their services to the 
society is to be paid out of the funds of the society, so that, if the 
society becomes insolvent, they have no right to .resort for pay¬ 
ment to individual members. Officers of this class generally have 
a much greater iutcrcst in the societies to whiph they are attached 
than the trustees or directors. In the great majority of cases, 
they aro tho persons who get tho society up, aud at whoso request 
tho directors couscut to accept office and take upon themselves the 
liabilities nnd duties of their situation ; and such officers generally 
discharge their duties, and perform tho services rendered by them 
to tho society, with the understanding, on all hands, that they aro 
to be remunerated out of the funds of the society; and, if the 
funds fail, these officers must remain unpaid ( u ). 

Contracts with loan societies arc regulated by the 3 & 4 Viet, 
c. 110, which is made perpetual by tho 2G & 27 Viet c. 56. 

Contracts with registered trades unions are regulated by the 
34 & 35 Viet. c. 31, amended by tho 39 & 40 Viet. c. 22 (®). 

Contracts with infants. —All individuals below the age of 
twenty-one years are clothed only with a qualified power of con¬ 
tracting. By the Infants Relief Act, 1874 (y), all coutracts by 
infants, whether by specialty or simple contract, for the repayment 
of money lent or to be lent, or for goods supplied or to be sup¬ 
plied (other than coutracts for necessaries), and all accounts stated 
with infants, are absolutely void. But this enactment does not 

9 

(0 Grimes v. Harrison, 26 Bear. 436; c. 60 (Friendly Societies Act), applies. 

28 I* J. Ch. 823. (y) 37 & 38 Viet c. 62, a. 1; at 

(u) Alexander r. Worman, 6 H. k N. common law these contracts were not 

100 ; 80 L. J. Ex. 198. absolutely void, but might have been * 

(*) As to insurances on the lives of ratified by the infant on attaining his 
children, Ac., ■. 28 of the 38 A 39 Viet majority. 
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in validate any contract into which an infant may, by any existing 
or future statute, or by the rules of common law or equity enter, 
except such as then by law were voidable. 

It was held that notwithstanding the above enactment, and 
sect 2, mfra, and post, p. 126, an infant debtor trader might, 
after he has attained full age, be made a bankrupt upon an act 
of bankruptcy committed during infancy (*), but this has been 
overruled (a), unless, perhaps, where tko infant has expressly 
represented himself to be of full age (6). 

The contracts of an infant are binding upon him during his 
minority if _they aro necessary, and for his benefit and advantage, 
but speaking generally, may be avoided by him on his coining of 
age. The contracts of an infant which are not necessary or for his 
benefit or advantage, cannot bo enforced against him during his 
minority; but at common law they might, if not by deed, have 
been ratified by tho infant on his arriving at full age, and could 
then have been enforced against him. By the 9 Geo. 4, c. 14, 
8. 15, such ratification must have been in writing signed by tho 
party to be charged therewith; and by the Infante Relief Act, 
1874 (c), uo action may be brought whereby to charge any person 
upon any promise made after full ago to pay any debt contracted 
during infancy, or upon any ratification made after full age, of any 
promise or simple contract made during infancy, whether there 
shall or shall not bo any new consideration for such promise or 
ratification after full age. 

In efbeiding whether a contract is or is not for tli6 benefit and 
advantage of an iufaut, tho Court does not always consider tho 
circumstances of each contract; for it has been laid down that 
certain contracts can under no circumstances be enforced against 
an infant during his minority. 

Thus, no penal obligations entered into by infants are enforce¬ 
able, ^is it is not necessary for them, nor can it be for their benefit 
and advantage, to subject themselves to a penalty (d). All deeds, 
also, and covenants, feoffments, grauts, releases, confirmations, 
cognovits, or other writings under seal made by infants, are, aa a 
general rule (subject to some few exceptions presently noticed), 
not binding (e); and an infant cannot be sued on his covenant to 
serve contained in an indenture of apprenticeship executed by 

him (/)j nor on a bill of exchange accepted by him, although the 

* 

(z) Ex parte Lynch, 2 Ch. 1). 229. M. AS. 477 ; StOxman v. Daxoson, 16 

(a) Ex parte Junes, 18 Ch. 1). 109. I* J. Ch. 206 ; see however Wood ▼. 

(b) Per Lash, L. J., Ex parte Jones, Fenxoiek, 10 M. A W. 196. 

supra; bat see post, p. 122, note (ll (e) Co. Litt 171, b.; Oliver v. Wood- 

(e) 37 k 38 Viet e. 62, *. 2. roffe, 4M.4W. 660. 

(d) Co. Litt 172, s. ; Fisher v. Afow- (/) Gylbert r. Fldeksr, Cro. Cv. 179. 
bray, 8 East, 330; Baylis r. Dindy, 3 
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bill may have been accepted on account of necessaries furnished to 
such infant (g ); nor on a contract of suretyship (It ); nor for a 
breach of warranty made by him on the sale of a horse (i) ; nor Lb 
he bound by an agreement to refer disputes to arbitration, nor by 
the recitals in any deed executed by him during infancy (k). If 
the infant has induced another party to contract with him by 
falsely representing that lie was of age, he is, nevertheless, not 
precluded from setting up his infancy as an answer to any action 
founded on such contract (/). 

Contracts also entered into by infants in the exercise of a trade 
cannot be enforced against them. An action, consequently, cannot 
be maintained against an infant who carries on trade, for work 
done for him, or for the rent of houses uud buildings hired by 
him, in the course of that trade, although he gains his living 
thereby (wi). An agreement with an infant workman which binds 
him to servo during a certain term, but leaves the master free to 
stop his work and his wages whenever lie chooses, is not beneficial 
to tho infant (n). A plaintiff cannot convert a breach of duty 
arising out of u contract into a tort so as to charge an infant in an 
action ex delicto. Therefore, if a horse lent to an infaut is im¬ 
moderately ridden by tho latter and is injured, tho infant is pro¬ 
tected from liability by his infancy (</). And an infaut innkeeper 
is not liable for tho lass of the guest's goods (;>). But, if the act 
of the infant is not an abuse of a contract, but a wrong actionable 
per tw, ho will not be protected from tho consequences (q). 

Land in possession of an infant is now deemed settled estate, 
and the Court will sell or lease it as Buch, and will manage the 
estate by trustees, see 44 & 4 o Viet. c. 41, ss. 41, 42, 43. 

Rights ex contractu of inf nits .—" Infancy is a personal privi¬ 
lege, of which no one can take ail vantage but the infant himself; 
and, therefore, though tho coutract of tho iufant be voidable, yet 
it shall bind the person of full ago ” (?•). Therefore, in cases of 
promises of marriage, contracts of purchase und sale, and con¬ 
tracts for the performance of work, the adult contracting party is 


Uj) William* v. Harrison. Carth. 160 ; 
Williamson v. Walt, 1 Caiupb. 551 ; 
Harrison v. CoUjreaxe., 16 I* J. C. P. 198. 

(A) Maples y. Wightman, 4 Conn. 376 : 
AUm v. Minor, 2 U1L 70. 

(i) HoxcUlt v. lias well, 4 Ciunpb. 118 ; 
Green v. Urtenbank, 2 Marsh. 485 : 
Grove v. Ncvill, 1 Keb. 778. 

(t) Watson’s Arbitr. 40, 41, 42 ; 
Milner r. Lrrd Harewood, 18 Vea. 274. 

(0 Bartlett r. Wells, IB. 4 8. 836 ; 
31 L J. a B. 57 ; Jk Roc r. Foster. 12 

pi 121^’ S ' 27i however * nolc 

(m) Dilk v. Keighley, 2 Eap. 480; 


WHUiarjluon v. Hill, Cro. Jac. 494 
Wkytcnll v. Champion, 2 Str. 1083 
Lot t» v. Griffith, 1 Sc. 458 ; 1 Hodg. 30 
Mason y. Wright, 13 Met. 306. 

(ii) Reg. v. lord, 12 Q. B. 765 ; boo 
Icdir. v. Fitzpatrick, 3 Q. B. D. 229. 

(o) Jennings v. Rundall, 8 T* R. 835 ; 
Grrcn v. Grcenbank, 2 Marsh. 485. 

^(p) Rollc, Abr. 1, 2, Action Sor. Cas. 

(q) Rumard v. Haggis, 14C. B. N. a 
45 ; 32 L J. C. P. 189. 

(r) Bac. Abr. Infants (T.) 4; Fam- 
ham r. Atkins, 1 Sid. 446; Holt r. 
Ward, 2 Str. 937 ; 2 Barn. 173. 
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bound and may be sued by the infant, although the latter has 
incurred no corresponding legal obligation (a). But an infant 
cannot obtain a decree for a specific performance of a contract 
against an adult contracting party (f). An infant cannot be com¬ 
pelled to complete a contract for the purchase of an estate ; but 
if he has paid a deposit under such a contract, lie cannot recover 
it back merely because be declines to complete the purchase (u). 
When an infant has brought an action by his next friend, and has 
recovered damages which have been received by the solicitor, the 
money is the money of the infant; and be may sue the solicitor 
for it (a?). 

Contracts binding upon infants .—Infants arc not rendered 
absolutely incapable of contracting so as to bind themselves; for 
“ the law, at the same time that it protects their imbecility and 
indiscretion from injury, enables them to do certain binding acts 
for their own benefit. They may grant leases when it is mani¬ 
festly to their interest aud advantage that leases should bo 
granted; and they will not be permitted to avoid them when 
they come of ago; for tho privilege is given as a skidd, not as a 
sword, and shall never be turned into an offensive weapon of 
fraud and injustice ” (y). By tho 11 Geo. 4 & I Will. 4, c. G5, 
8s. 10 and 17, infants arc empowered to grant renewal of leases, 
and the Court of Chancery may authorise leases to be made of 
lands belonging to infants for tho benefit of the estate. (And see 
now 44 & 45 Viet. c. 41, ss. 41—43, ante , p. 122.) If an infant 
contracts for necessary repairs to bo done to bis dwelling-house, ho 
will not be allowed to avail himself of his infancy as an answer to 
a fair claim for tho payment of the price of the work so done (z). 
By the custom of gavelkind, an infant at tho age of fifteen is reckoned 
at full age to sell his lands, but under great limitations and restric¬ 
tions, to prevent him being defrauded. And by custom in some 
places, an infant seised of lands in socage may, at the age of fifteen 
years, make a lease for years which shall bind him after be comes of 
age; for the custom makes fifteen bis full ago for that purpose (ft). 

Contracts by infants for necessaries .—“ If an infant lives with 
his parent, who provides such apparel as appears to the parent to 
be proper, so that the child is not left destitute of clothes or other 
real necessaries of life, the child cannot bind himself to a stranger 

(•) Warwick v. linuc, 2 M. k S. 205 ; 6 Cb. I). 353. 

6 Taunt. 118 : Forrester's case, 1 Sid. (>/) Zutuh v. Parsons, 3 Burr. 1801 ; 
41; 1 Kcb. 1; Doris r. Manington, 2 Mculdon v. White, 2 T. K. 161 ; Allen. 
Sid. 109. v. Allen-, 2 Dr. A \V. 807, 340 ; Staton 

(/) Plight y. Holland , 4 Rusts. 298. v. Brady, 14 Ir. C. L. 61. 

(tt) Wilson ▼. Kearte, Peake's Ad. (j) Smith v. Low, 1 Atk. 489 ; Ashfield 
Cas. 196. r. Ashfield, Win. Jones, 157. 

(*) Collins ▼. Brook, 4 H. k N. 276 ; (a) ifec. Abr. Isr. A. : Co. Litt. 45 b. 

29 L. J. Ex. 148 ; Ex parte Brocklcbank, 
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even for what might otherwise be allowed as necessaries "<*>• if 
ho orders clothes of a tailor, ami they are sent to the father’s 
residence, and the latter disapproves of the proceeding, and sends 
the clothes back, the tailor will have no claim against anybody for 
th® payment of tho prico of them. He cannot sue the parent, 
because he has not sanctioned or authorised the contract (o); 
neither can he sue the infant; for, as the latter was provided for 
in the father’s house, he was under no necessity of contracting for 
the purchase of goods on his own credit. If, however, the parent 
was awaic of the order and of the delivery of the goods, and saw 
the infant using and wearing the articles, and made no objection 
thereto, and did not exercise his parental authority and con¬ 
trol to prevent further supplies of such articles, this will be strong 
evidence to show that the father authorised the order to be given, 
so as to rendor him responsible as the principal in the transaction, 
and the real purchaser of the articles through the medium of his 
child acting as his agent in that behalf (</). If an infant is placed 
at a boarding-school by a parent or guardian, the master has not in 
goneral any remedy against the infant, but must resort to those 
with whom he agreed for tho infant's board and instruction (e). 

W7t ntare necessaries.—Infantn not refuting under theparenttd 
roof, and not provided by their parents with the necessaries of life, 
may bind themselves by coutract to pay for their necessary meat, 
drink, apparel, physic, good teaching, and instruction (/). It has 
been said that an infant may enter into a contract under seal “for 
his necessary meat and drink, or his necessary apparel, or his fit 
schooling, and shall not avoid the saino ” (g ); but such contracts 
would at tho present day be regarded with suspicion. And a 
deed to secure the repayment of money advanced for necessaries 
lms been held voidable; although the infant was ordered to pay the 
money due (/t). Tho infant canuot bind himself to the payment of 
any particular sum for necessaries, or to give any particular price 
for them; for the law does not leave tho determination of the 
amount to tho infant, but intrusts it to the arbitration of a 
jury (i). From tho earliest times down to the present the word 
“ necessaries ” has not been confined iu its strict sensS to such 
articles as arc necessary for tho support of life, but extended to 


(fc) Pa i abridge v. Piekering, 2 W. BI. 
1325 ; Cook y. Deaton, 3 C. k V. 114; 
Story v. Perry, 4 ib. 626. 

, (0 Plackburn v. Mackey, 1 C. k P. 1; 
Pluck v. Tollmnache, ib. 6 ; Crantz v. 
Gill, 2 E»p. 472; Rol/c v. Abbott, 6 C k 
V. 288 ; Clements v. Williams, 8 ib. 58. 
(<0 Baker ▼. Keen, 2 SUrk. 502 ; 
▼. Alien, 3 C. k P. 36 ; Hesketk 
v. facing 5 Esp. 132; Law r. Wilkin, 
e Ad. k R. 718 ; J lorthnore ▼. Wright, 


6 M. k W. 485. 

(c) Dunromb v. Tickridge, Alevn, 94 ; 
Bac. Abr. Inf. (I.) 1 . 

(/) Bac. Abr. Infancy (I.); Cooper 
r Simmems, 7 H. k N. 707 ; 81 L. • J. 
II. C. 188. 

( g ) Perkin®, ®. 14; Russd r. Lee, 1 
Lev. 86. 

(A) Martin r. Gale, 4 Ch. D. 428. 

(t) Co*. Law k Eq. 185. 
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articles fit to maintain the particular person in the state, station, 
and degree in life in which he is (fe). Thus, an infant may be 
made liable for the rent of a fit and proper lodging (J), also for 
lace, silks, and wedding garments, suitable for a person of his rank 
in life (m), and for food, clothing, groceries, nursing, attendance, 
and necessaries furnished to his wife and family and infant 
children residing with him (n), but not for premises hired to 
carry on trade (o). 

Things held not to he necessaries. —The question as to what 
things are, and what things are not, necessaries suitable for an 
infant who is living away from the parental roof, and supplies bis 
own wants from funds of which lie has himself the management, 
is a mixed question of law and fact, to be determined by the par¬ 
ticular circumstances of each case. There are, however, many 
things which cannot be necessary for the use of an infant under 
any circumstances, and respecting which no valid contract can bo 
entered into (p). Thus, articles of mere luxury cannot be neces¬ 
saries suitable to the condition of any infant. But articles of 
utility, although luxurious and expensive, may be; and whether 
they are so or not is a question for the jury in each particular 
case, subject to the preliminary question whether there is evidence 
on which they may reasonably and properly conclude that the 
articles in question are necessaries (q). If the infant be an in¬ 
valid, and horse or carriage exercise is recommended by a medical 
man, and is resorted to by the infant for the restoration of his 
health, it will be considered necessary, and the infant will l>e 
bound to pay for it (r). 

Things which may, or may not, be necessaries according to 
circumstances. —The infant’s clothes may be fine or coarse accord¬ 
ing to his rank ; bis education may vury according to the station 
he is to fill, and the extent of his probable means when of age ; 
and the nature and number of his servants and attendants will 
depend upon his position in society («). Expensive uniforms are 
necessary for infant officers in the guards (t), and the ordinary 
volunteer regimentals to infant members of a volunteer corps (w). 
Silks, fiA, and velvets may be necessary for a young lady of rank 


(k) Peters v. Pinning , 6 M. A. W. 4G. 
(/) Kirton v. EllioU, 2 Bulstr. 69 ; 
Exelyn r. Chichester , 3 Burr. 1719. 

(m) Bainsford v. Fenwick, Cart. 215 ; 
Dalton r. Gib, 6 Bing. N. C. 198; Bray 
shaw v. Eaton, ib. 234 ; 7 Sc. 183. 

(») Bacon’s Maxim, R. 18, p. 67, p*1. 
1639; Chappie r. Cooper, 13 M. & W. 
259. 

(o) love r. Griffith, 1 Sc. 458 ; ante, 
P- 122. 

P ) Brooker r. Scott, 21 IL k W. 67 ; 


Wharton v. Mackenzie, 5 Q. B. G06 ; 
Bunjhart v. Angcratcin, 6 C. k P. 698 ; 
Charters v. BaynlHu, 7 ib. 52. 

(q) Ryder v. Wvutbiccll, L. B. 4 Ex. 
32; 38 L J. Ex. 8. 

(r) Coleridge, J., Wharton y. Mac- 
Ixuzic, 5 Q. 11. 612, 613. 

(») Aldereon, B., Chappie, v. Cooper, 13 
M. k W. 258 ; Hands v. Slaney, 8 T. R. 
578. 

(0 Burghart v. ffaU, 4 M. k W. 730. 
(n) Coates r. Wilson, 5 152. 
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and station in society, and a gold watch-chain and gold breast-pins 
for the use of the son of a gentleman of fortune (x). A proper 
marriage settlement also is necessary for a female infant of rank 
and station about to be married ; and she may therefore retain a 
solicitor to draw it up (y). If an infant widower gives directions 
for the funeral of a deceased wife, he is personally responsible for 
the expenses thereof; and the same liability arises in the case of 
an infant widow who has given an order to an undertaker for the 
burial of a deceased husband, although the latter may have died 
in insolvent circumstances (z). 

Infant purchasers of estates ami railway shares. —An infant 
purchaser of real estate, who has taken possession, becomes liable 
to all thu obligations attached to the estate, to pay rent in tho case 
of a lease rendering rent, and to pay a fine due on admission in 
the case of a copyhold to which the infant has bccu admitted, 
unless he has elected to waive or disagree to the purchase alto¬ 
gether, cither during infancy or after full age, at either of which 
times it is competent for an infant to do so ((e)- An infant who 
acquires railway shares is in the same situation as an infant 
acquiring real estate or any other permanent interest. If the 
infant repudiates the shores during his infancy, or as soon as he 
comes of ago, he is not liable for the payment of calls made during 
his infancy ; but, if there has l>eeii no such waiver or repudiation, 
and he continues to hold the shares after he becomes of ago, he is 
liable for calls made on those shares during infancy, without any 
act of ratification on his part; and a pica of infancy at the time 
the calls were made is bad (It). A transfer to an infant of shares 
in a company which becomes insolvent before the infant attains 
his majority, will be treated as a nullity, and the transferor will 
remain liable (c). 

Avoidance of contracts math daring infancy. — By tho 
Infants Relief Act, 1874, s. 2, no action ( d ) shall be brought 
wheroby to charge any person upon any promise made after full 
age to pay any debt contracted during infancy, or upon any ratifi¬ 
cation made after full age of any promise or contract made during 
infancy, whether there shall or shall not be any new consideration 
for such promise or ratification after full age (c). This section 

(r) Dalton v. Cih, 5 Hing. N. t'. 198 ; 665 \DhWh A- Wirl\ Ry. Co. y. BM,'8 
Jlem/shnir v. J'nion, ib. 231 ; Purtl v. KxcJi. 181 ; Afitc/ull's mar., L. IL V Kq. 

Fothrnjill, IVako. 301. 363 ; 89 U J. Ch. 199 ; Ebbetfa cose. U 

(>/) JMjm v. ClnytuH, 17 C. 11. X. S. if. 5 Ch. 302 ; 39 J* J. Ch. 67». 

553; 34 IJ.C.l'.l. (c) Of peer's case, L. R. 3 Ch.. 458 ; 

(:) Chippie v. Cooper, 13 SI. A W. ilaun's case, ib. 459, n. 

25®* (d) Sec a doubt suggested in Dart's 

M Co. I,itt. 2, b. Vendors A Purchasers, as to whether the 

<•;. W <»1 A- North West. Ry. Co. ▼. Act applies to anils for specific perfonn- 
M'Mifluul, 5 Kxch. 123; *20 L. J. Kx. 99 ; ance. 

' H'j.Co. v. Coombe, 3 Kxclu (c) 37 A 38 Viet c. 62, 8. 2. 
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applies to ratifications, made after the passing of the Act, of con¬ 
tracts entered into before the passing of the Act (/). A judgment 
obtained by default, after majority, upon a bill of exchange given 
during minority, is a ratification within the Act, and cannot be 
enforced in bankruptcy (/). Where the defendant promised to 
marry, and afterwards, on coming of age, recognised the promise 
without expressly making a fresh promise, it was held that the 
Act applied, and the plaintiff was nonsuited (g). “ If an infant 
make a deed, and deliver it within age, and afterwards, upon his 
coming of full age, deliver it again, yet the deed is void; for the 
deed must take effect from the first delivery, or not at all.” As 
regards leases, however, if the infant accepts rent from the lessee, 
and does acts affirraatory of the contract, the leaso will prvtnd facie 
bo deemed to have been a necessary and beneficial lease, and will 
be valid and binding. If, on the other hand, the infant repudiates 
the contract on his attaining his majority, this will be evidence 
tho other way. Where the obligation is incident to a beneficial 
interest in property, the obligation cannot be avoided and the 
interest retained. If an infant lessee remains in possession of 
property demised to him, and pays rent after he attains his 
majority, he cannot afterwards repudiate the lease. He becomes 
chargeable moreover, with all the arrears incurred during his 
minority; for, though at full age he might have departed from 
tho bargain, ami thereby have avoided payment of tho arrears 
which tho lessor suffered to accrue during tho minority, yet his 
continuance in possession after his full age ratifies and affirms tho 
contract ah initio, and so gives a remedy for the arrears of rent 
incurred front the tirao of tho contract made (h). So an infant 
who has taken possession of land under a contract of sale, and 
after coming of age has continued in possession, and exercised acts 
of ownership, cannot avoid payment of the consideration (i). 

A person collaterally responsible for an infant cannot avail 
himself of tho infancy of the principal debtor (k). And the in¬ 
dorsee of a negotiable instrument may maintain an action against 
the maker or acceptor, though the indorser is au infant (l). 

Extortionate contracts with expedant heirs (m), by creditors 

(/) Ex parte Kibble, 1- R. 10 Clu (*) Henry v. Root, S3 N. Y. 526. 

378. (k) Haziness v. Thompson , 5 John. 

(9) Coxhead v. MuOit, 3 C. P. D. 439; 160. 

aw to what amounts to a fresh promise, (/) Hardy v. IVatrrs, 38 Maine, 460; 
however, see NoriheoU r. Doughty, 4 C. Nightingale v. IVilhington, 15 Maas. 
P. D. 385, and Ditcham v. IVorraU , 5 273. 

C. P..D. 410. (m) Tho doctrine extends to young 

(h) Baylis v. DineUy, 3 M. & 8. 477 ; people who aro supposed to l* well off, 
Jiuc. AWr. Inf. (A.); (K.) 8 ; Smith v. and where the money is lent in hope of 
Low, 1 Atk. 489 ; Kelsey's ease, Cro. Jac. extorting payment from tho father, 
20 ; KirtOH v. Eliott, 2 13ulstr. 69. KetilU v. Snclling, 16 Ch D. 679. 
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• who take advantage of the pecuniary necessities of such heirs will 
.. be set aside, and the jurisdiction of the courts is not taken away 

by the 31 & 32 Viet c. 4, s. 1, by which no purchase (which by 
sect 2, is to include every kind of contract, conveyance, or assign¬ 
ment under or by which any beneficial interest in any kind of 

• property may bo acquired), made bond fide and without fraud or 
unfair dealing (ti) of any reversionary interest#in real or personal 
estate shall hereafter be opened or set aside merely on the ground 
of undervalue (o). 

Contmets with young pewnu*: undue influence .—The courts 
will prevent young persons subject to undue influence, from enter¬ 
ing into imprudent contracts without proper advice, aud jn respect 
of which they cannot appreciate the bearings (j>), and a volunteer 
or any person with notice taking an assignment of such contract 
will bo liable to have the same set aside ( q ). 

Of the obligation of jxircnts to provide for their childi'en .— 
3y tho common law, a father who gives no authority^ another, 
and enters into no contract, is no more liable for goods supplied to 
his child than a brother, or an uncle, or a mere stranger would be. 
“ In order to bind a father in point of law for a debt incurred by 
his son, you must prove that ho has contracted to be bound, juH 
in tho same manner as you would prove such a contract against 
4ny other person ” (r) ; but the 43 Eli*. c. 2, s. 7, for the relief of 
tho poor, provides that the father and grandfather, and mother 
and grandmother, and the children of every poor, old, blind, lame, 
and impotent person, or other poor person not able to work, being 
of sufficient ability, shall at their own charges, relieve and main- • 
tain every such poor person ; and the 4 & 5 Wm. 4, c. 76, s. 56, 
provides, that all parish relief given to tho wife or to a child 
under the age of sixteen, not being blind, or deaf, oi dumb, 
shall be considered as given to the husbaud or parent, as the case - 
may be, and may be treated (s. 58) as a loan to the latter, and 
may be recovered in the mode thereby appointed (s. 59). A etiild 
left to starve, therefore, must apply to the parish, and tho p&rish 
will compel payment of subsistence-money from the parent (*) ; 


(m) Which means an unconscientious 
use of the power Arising out of the cir¬ 
cumstances and condition of tho parti**, 
Aiir/ of Aylcs/ord v. Morris, L. R. 8 Ch. 
484, 491 ; Bnpum v. Cook, L. R. 10 Ch. 
089. 

(o) Miller v. Cook, L. R. 10 E«. 641; 
Tyler v. Yates, L. K. 11 Eo. 265 : ft. 6 
Ch. 865 ; 40 L. J. Ch. 11, 768 ; see how- 
ever Cflloarke v. Bolingbroke, 2 Ap. Cas. 

“to the effect of the statute, per 
lA Blackbuin; see also Bapum v. Cook, 
385 : In rt Slater. 


11 Ch. D. 227. 

(p) Kempson v. Ashbes, L. R. 10 Ch. 15. 

(y) Bainbriggc v. Browns, 18 Ch. D. 
188. 

(r) Ld. Abiuger, Mortimers v. Wright,’ 
6 M. J W. 487 RuUingcrv. Tevinlc, 
S3 L. J. Q. B. 1; 4 B. k 8. 491; where’ 
the child is living with its motlyr, under 
nn order of the Court of Chancery, see 
Bazeley v. Border, L. R. 3 Q. B. 159. 

[s) Skelton r. Svringstt, 11 C. B.' 452 ; 
see The Married Women’s Property Act, 
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Contracts wifh executors .—An executor may sell or pledge the 
assets of the testator (t), and may also sell part of the assets at a 
fixed price to a creditor of the testator to clear the debt (u). He.' 
has, in fact, complete and absolute control over the property of tho 
testator (x), notwithstanding it may be affected with some peculiar 
trust or equity in his hands; for the purchaser cannot be pre¬ 
sumed to know that* the sale may not be required in order to dis¬ 
charge the debts of the testator to which his property is legally 
liable before all other claims. But, if the purchaser knows that 
the executor is converting the estate into money for an unlawful 
purpose, the purchase will be set aside (y). Thus, if a creditor of 
the executor buys or receives in pledge any part of the personal* 
assets, not for money advanced at the time, but in satisfaction of 
his debt, ho is, generally speaking, a party to the breach of trust 
by the executor, because this sale or pledging is prirrul facie in¬ 
consistent with the duty of an executor (c). 

If an exjeutor or administrator takes a bond or contract under 
seal in his representative character, this is an obligation strictly 
personal to himself, upon which he can recover only in his own 
right. But, if the personal representatives, in the course of their 
administration, have themselves entered into simple contracts 
upon which a right of action has accrued, and the money when 
recovered would be assets, they may sue in their representative 
capacity (a). Thus, where executors carry on the business of their 
testator, the money lecovcred by them upon contracts effected in 
carrying on the business will bo assets in their hands, and they 
may therefore sue for it in their representative capacity ( h ), and it 
makes no difference that the materials supplied under the con¬ 
tract never belonged to the testator (c). They may also maintain 
an actloa in their repiesentativo character upon all negotiable 
securities which have been indorsed or made payable to them as 
executors or administrators, or generally, or individually, if the 
amount when recovered will be assets in their hands. If, by mis¬ 
take, they pay away the money, or if they sell the goods, of their 
testator, or carry on his business for tho benefit of bis personal 
estate and for the purpose of winding up his affairs, and enter into 
contracts in so doing, they may sue either in their representative 
capacity, or in their individual character, not naming themselves 


(0 Scott t„ Tyler, 2 Dick. 712, 726. 
(u) Ilcpxoortk v. Hrtlop, 6 Hare, 561. 
(a) Earl Vane r. RunUn, L. K. 5 Ch. 
663 : Ba**t v. KoewrUty, 2 W. k T. 
Lead. C*a. Eq., 2nd. od., p. 1, ct %q. ; 
see however Oceanic Steam Aar. Co, v. 
Snihcrberry, 16 Ch. D. 236. 

. <yJ £Mot r. Mcrrynu tm, 1 W. k T.; 
Le*d. Cas. in Kf, 2nd ed., p. 45, ct 


(;) Kraus v. Robot Is, 4 Mad. 357. 

(а) llaOh t. Chilton, 12 M. k W. 637; 
13 J. J. Ex. 228. 

(б) Moxlry r. Renddl, L. R. 6 Q. B. 
388; Abbott v. RarJiU, LK6Q.B. 
346, explaining Bolino broke v. Kerr. L, 

R. 1 Ex. 222 ; 35 L. J. Ex. 187. 
to Abbott, v. fhrfitt, tu?'*- 
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executors (cZ). Thoy should, however, upon such contracts, sue in 
their representative capacity, in order to protect the assets from a 
set-off in respect of their individual debts (e). The title of an ad¬ 
ministrator to the effects and personal estate of the deceased, 
though it does not exist until the grant of administration, relates 
back to the time of the death, so as to entitle the administrator 
to sue upon an implied contract of sale in respect of goods de¬ 
livered to and received by a party bofore tho grant of the letters 
of administration. And, if an agent sells goods in ignorance of the 
death of the principal, the administrator may adopt the contract, 
and sue upon it in his representative character as soon as he has 
obtained letters of administration (/). 

Interest of executors or udministrators .—As tho executors 
unitedly represent the person of the testator, they are all jointly 
interested in contracts entered into with the deceased, although 
somo of them Ikj infants under the age of seventeen years (g), 
unless they have renounced probate, in which case the right of 
representation devolves upon the others, just os if the parties 
making the renunciation had never been appointed executors (A). 
But two of three co-executors nmy recover lands of their testator 
in ejectment on a joint demise by the two (i). In contracts which 
havo been entered into with the personal representatives them¬ 
selves in the course of their administration, all arc jointly in¬ 
terested if the contract has been made on behalf of all; but where 
three out of four executors undertook the management of the 
testator's concerns, and possessed themselves of his property, and 
directed an auctioneer to sell certain portions of the estate, and 
sued for the price without joining tho fourth, it was held that tho 
action was well brought by the three who had authorised the sale, 
and were the actual parties to the contract (k). 

Liabilities of executors and adminvAixdors on their own 
conducts .—We have already seen that a promise by an executor 
to pay a debt due from his testator will not make him personally 
liable de bonis propriis, unless there be some new and valid con¬ 
sideration for the promise. He is chargeable only thereon in his 
representative character to the extent of the assets in his hands, 
although the promise has been put into writing and signed by him, 
pursuant to the statute of frauds (Z). But, if the executor binds 
himself by deed, without any fresh consideration, or if he gives a 

(rf) A spin nil r. Wake, 3 M. A Sc. 423; (g) Foxvul v. Tremaine, 2 SuuxL 

10 liing. 51 ; OrisseU v. Kuiiiton, 3 &•. 212. 

335 ; VaMUflU v. Jlouard , 33 L. J. C. (A) 20 k 21 Viet. c. 77, a. 79. 

P. 78 ; 15 C. H. N. S. 341. (0 lx* v. Wher/rr, 15 11. k W. 623. • 

(') I’l>,rk v. Uouijham , 2 B. k C. 155. ( k ) Urassinglon v. Ault, 9 Moon*, 343. 

(/) Foder v. Hates, Vi M. A W. 226; {l) Kelson r. Srrlc, 4 II. k W. 796 ; 2 

W'Ulouan v. SturyU, 13 if. U. 565 ; Wma. Swnid. 137, n. (a.); Hamilton v. 
Jiod'jcr v. Arch, 10 Eiclu 310. . Ttrry, 21 L. J. C. V 132. . . . 
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written undertaking or promise to pay the debt, founded on anew 
and valid consideration, such as the payment of money, the supply 
of goods, or the delivery of documents and evidences of title which 
the creditor has a right to retain, he will then bo personally liable 
de bonis propriis upon the contract (m). If the executor signs 
his name to a written undertaking to pay a debt due to a creditor 
of the deceased, in consideration that such creditor will give him 
time for payment, he will be personally responsible de bonis 
propriis upon this contract (n). And, if an executor gives a 
written undertaking signed by him to a legatee, promising to pay 
a legacy bequeathed to the latter in consideration that the legatee 
will forbear for a certain time from taking proceedings to obtain 
payment of tho legacy, he will render himself personally respon¬ 
sible for the payment of the legacy, as being then a debt due from 
him to tho legatee (o). 

If an oxecutor signs a promissory noto as executor, whoreby he 
promises to pay a sum of money with interest to the promisee, he 
cannot escape from his liability for the payment of the money to 
the latter by showing that the amount promised to be paid was a 
debt due from his testator, or that it was a legacy bequeathed to 
tho promisee, and that ho, the oxecutor, has fully administered, 
&C.; for tho giving of such a security by the personal representa¬ 
tive to the creditor or legatee imports an agreement for forbear¬ 
ance, and binds him individually, and supersedes tho necessity of 
proving assets (p). If executors havo effected a policy of iusuf* 
ance to insuro the estate against loss, they will be responsible if 
they allow the policy to drop without consulting the parties bene¬ 
ficially interested, or resorting to the Court ( 7 ). If they give 
ordore for the funeral of their deceased testator, or adopt or 
sanction the acts of those who have given such orders, they 
will themselves be personally responsible de bonis propriis to 
the parties who have fulfilled the orders (r). If the executor 
continues the trade of the testator, he will of course be personally 
responsible de bonis propriis upon all contracts entered into by 
him in carrying on such trade, although he receives no part of the 
profits and acts strictly as trustee («) ; and, by the law of England, 
ex ecu tors and trustees taking shares in joint-stock companies make 
themselves personally liable as partners, even though they describe 

(m) WMcr r. Collier, Cro. Elu. 406; 2 13. k B. 4*0 ; Ilamanl v. Psmfrd, 6 

Hamilton v. Incledon, 4 Bio. P. C. 4. Myl. k Cr. 71 ; Ridout v. Bristow, 1 Or. 

(n) Johnson r. WhitechoU, 3 Roll. Abr. kJ. 2*1'. w _ 

24; Hawes r. Smith, 2 Lev. 122; Fish (n) Oarscr r. Moorr, 24 L. J. Ch. 

Richardson, Yelr. 65 : Brudlu v. 687 ; 22 k 28 Vu t c. 35, 8. 30. 

Heath, 3 Sim. 643. (r> lirur y. Wilson, 3 N. k M. 612 ; 

(o) Davis y. Rryner, 2 Lor. 8 ; 1 Ventr. 8 Ad. A K. 349, n. (c.). 

120; 2 Wms. Sound. 187, n. (d). (*) Whitman y. Townror, 1 M. k 8. 

(?) Childs y. Honins, 6 Mo cat, 282; U2 ; parte Garland, 10 V'»*. 119. 
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themselves as trustees; and they are deemed to have intended to 
bind themselves absolutely ; for, if it were held that persons enter¬ 
ing into contracts with a trustee were really contracting, not with 
the individual, but with the trust estate, it would be necessary to 
examine beforehand the state and amount of the trust estate, and 
the powers of the trustee; and it could not afterwards be dealt 
with or disposed of uutil the consequences of the contract were 
ascertained (Q. If an executor, after the death of the testator, 
borrows money, although for the purposes of the estate, he is 
only liable personally, and the lender cannot prove against the 
estate (u). But, when there is a promise by an executor, founded 
upon a previous contract inode by the testator, tho executor may be 
.sued in his representative character so as to charge tho assets (x). 
So he may be sued in his representative capacity for money paid 
to his use, but only when tho matter arises out of a contract witli 
or something done by the testator (y). 

Liability of executor* and administrator* for the act* of each, 
othei.— U pon contracts that havo been entered into by the per¬ 
sonal representatives themselves in the course of their adminis¬ 
tration they are jointly liable, if they arc jointly parties to tho 
contract, or if one of them has contracted as a recognised or 
authorised agent on behalf of all; but one executor has no implied 
authority to bind his co-executors for anything beyond the reason¬ 
able and necessary expenses for the funeral of the deceased. An 
infant executor i9 not liable upon contracts made by the personal 
representatives themselves in the course of their administration. 

Riyht8 of the husband upon contracts made with the wife 
during coverture (yy). —By tho common law tho husband is en¬ 
titled to the benefit of all contracts executed by the wife, and of all 
executory contracts made by her without his knowledge but for his 
benefit (z). In some cases the husband is solely entitled to the 
benefit of the wife's contracts, in others he may elect to give her 
an interest by joining her as a co-plaintiff in any action brought to 
enforce them. At common law in the case of all simple contracts 
made with the wife, oxcept bills of exchange and promissory notes, 
the husband alone took the benefit, unless there was an express 
promise made to the wife, and unless the consideration upon which 
the promise was founded moved from her (a); for, if tho wife 

(0 LiOMden r. Buchanan, 4 Marrj. H. Taunt 681. 

I* Coa. 950 ; Muir r. City of f llavjow (y) ParhaU ▼. Farhall, L. R. 7 Ch. 

Bank, 4 Ap. Can. 337 ; Cunninghams v. 123, 128. 

'V/y "/ Glasgow Bank, 4 Ap. lha. 807 ; (yy) With reaped to the rights ami 
(nr y. Somerville, 4 Ap. Can. 648; liabilities of husband and wife, reference 
Uillnpic v. CtVy of Glasgow Bank, 4 An. must now be made to the Married 
Cas. <532. Women's Property Act, 1882, which will 

*) Farhall v. Farhall , L. R. 7 Cb. 123. be found in the Appendix to this volumo. 

'!) v. ''ox, 3 biug. 20 ; Farhall (s) Millard v. Uarvcy, 34 Beav. 237. 

v. la,hall, supra ; Fomlt r. Graham, 7 (a) Buckley v. Collier, 1 Salk. 114. 
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rendered services without any express promise of remuneration 
having been made to her, the husband alone was entitled to the 
benefit of the contract, because he was entitled to the fruits of 
her labo* '>); and, where the personal skill of the wife did not 
alone f * the consideration for the promise, but materials were 
proy / which were the property of the husband, he alone could 
en r /O the contract (c). Thus, where a husband and wife sued 
j Ay to recover money lent by the wife, and the declaration 
stated a promise to them to repay the money, and alleged a breach 
by non-payment ad damnum tor am, it was held that they could 
not maintain a joint action, as a feme covert could not be possessed 
of money jointly with her husband (<f). So, whore an action was 
brought by husband and wife for the use and occupation of a mes¬ 
suage and lands, for money had and received to the use of the 
husband and wife, and for money due on accounts stated between 
them and the plaint : T, stating the promises and laying the 
damages to them ’ -ntly, it was held, in arrest of judgment, that 
the entire damag resulted to the husband, and that the action 
ought to have been brought in his name alone (e). 

In the case of bilU and u^tes made payable to the wife during 
the coverture, the husband may take the sole benefit (/), or be 
may at his option give his wife an interest therein by joining her 
with him as a co-pluintiff ( y ). And the law is the same in the 
case of bonds and other personal contracts under seal entered into 
during the coverture with the wife separately, or with the husband 
and wife jointly ( h ). The wife, indeed, may sue alone and recover 
upon a contract under seal made with her during coverture, if the 
coverture is not pleaded (i). And, where a married woman 
brought an action of debt on simple contract in her own name 
against a railway company for dividends due on shares standing in 
her name, it was held that she was entitled to recover, the non¬ 
joinder of the husband not having been pleaded in abatement (k). 

Rights of the surviving wife .—If the wife survives the 
husband, she is entitled to the benefit of all contracts under seal 
entered into during the coverture with herself alone, or with her 
husband and herself jointly (l), but she may waive her right to 


(4) Brash/ord r. Buck inghat »t, Cro. 
Jac. 77. 205 ; Fountain y. Smith, 2 Sid. 
128; Roll. Abr.32, pi. 12. 

(c) Holmes r. Wood, 1 Barn. 76, 249. 

(d) Abbot v. BloJUld, Cro. Jac. 644 ; 
Kina r. Bossing ham, 8 Mod. 199. 

(«) Bidgood y. Way, 2 W. Bl. 1236; 
Johnson t . Lucas, 1 K 11 k Bl. 659 ; 22 
L. J. Q. B.474; Bond r. Maze, 16 L. J. 
Q. B. 196. 

(/) Bur-rough r. Moss, 10 B. & C. 558. 
lH) Phillis Kirk r. Pluekuxll, SM.4 


S. 393. 

(A) Uoirdl y. Maine, cited 2 M. k S. 
396; Ankcnbin v. Chtrkr, 4 T. R. 616 ; 
Arnold r. Bcvoult, 4 Moore, 71 ; IB. k 
B. 443 ; Hclbjcr v. Grace, Styles, 9. 

(») Ikiulix v. Wakemnn, 12 M. k W. 
97 ; Onyanl r. Sutton, 3 C. B. 153. 

{k) Dalton r. Mid. By. Co., 13 C. B. 
474; 22 L. J. C. P. 177. 

(1) 1 Roll. Abr. 849 (B.); Coppin v. 
-, 2 P. W. 496. 
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the instrument; and it then becomes the obligation of the husband 
alone. To a debt due on a joint judgment recovered by herself 
and husband during the coverture, the wife is also entitled by 
survivorship (m). The surviving wife is entitled also to all 
promissory notes and bills of exchange made payable to her during 
the coverture, and to all express simple contracts where the 
promise has been made to herself during the marriage, and the 
consideration to support it has moved from her (n). Where a 
feme covert administratrix received a sum of money in that 
character, and lent the samo to her husband, talcing in return for 
it the joint and several promissory notes of her husband and two 
other persons payable to her with interest, and the husband died, 
it was held that the note was a chose in action surviving to the 
wife (o). As regards a simple contract, however, made with the 
wife alone, or with the husband and wife jointly during coverture, 
the husband may elect to lot his wife have the benefit of it by 
survivorship, or he may take it himself. If, in his lifetime, ho 
brings an action upon the contract in his own name, that amounts 
to an election to appropriate it to himself, and the wife cannot 
consequently, in this case, take it by survivorship (p). If he joins 
his wife as a party suing on the contract and dies, she may, by 
entering a suggestion of his death upon the record, prosecute the 
suit to judgment for her own sole use; and, even if judgment has 
been signed in the action so commcncod prior to the husband’s 
death, but no execution has l>ccn levied, the benefit of the judg¬ 
ment will survive to the wife, and she may forthwith issue execution 
thereon for her own use ( 7 ). 

The common law rights of the husband to the benefit of con¬ 
tracts made by the wife during coverture have, however, been 
modified by the 33 & 34 Viet. c. 93, which enables a married 
woman to maintain an action in her own name for the recovery of 
any wages or earnings acquired or gained by her after the passing 
of the Act, in any employment, occupation, or trade, in which 
is engaged, or which she carries on separately from her husba r v 
or for any money or property acquired by her through the exercise 
of any literary, artistic, or scientific skill; and such wages, earn¬ 
ings, money, and property, and all investments thereof, are to be 
deemed and taken to be property settled to her separate use, 
independent of any husband to whom she may be married ; and 


("») (Join. Dig. Bar. et Feme, F. I ; 
Ogf under r. BnstoK, 1 Veni. 396. 

(") ytuh y. Nash, 2 Mad. 133 ; Galers 
v. Madeley, 6 M. A W. 423 ; Fleet r. 
1’crrins. LlUQ. R 500. 

(o) Richards y. Richards, 2 B. & Ad. 


(?) Scarpcllini y. Atcheson, 7 Q. B. 
864. 

( 7 ) Sherrington v. Yates, 12 M. & W. 
865; Bond v. Simmons, 3 Atk. 21 ; 
Nannry v. Martin, I Ch. C. 27. 

(r) See Lovell v. Nation, 4 C. P. D. 
7 ; Ashworth v. Outran, 5 Ch. D. 923. 
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her receipts alone will be a good discharge for such wages, earnings, 
money, and property («). 

Under this enactment a married woman can maintain an action 
against her bankers for dishonouring her cheque, or for not 
presenting for payment a bill of exchange deposited with them for 
that purpose, or for not giving her notice of the dishonour of a 
bill of exchange entrusted by her to them (t). 

The statute gives a right to bring an action, and says that the 
married woman shall have the same remedies as a feme sole it 
may be doubted whether like a feme sole she would l>e barred by 
the Statute of Limitations, or would come within the exceptions as 
a feme coved (t L). 

Inability of married women to bind tJiemeelvee or their 
fyusbands by deed.- —The husband cannot be sued upon any con¬ 
tract under seal entered into and executed by the wife in his name 
or on his behalf, unless he has given her a power of attorney under 
seal to contract for him by deed, or unless the deed is sealed and 
delivered by her in his name, in his presence, nnd by his command¬ 
ment. Neither is the wife herself liable upon the deed by reason 
of her coverture (x). But, if work has been performed, or services 
rendered, or goods supplied for the use of the husband upon the 
faith of a covenant by the wife for payment or remuneration, the 
husband is liable for the fair value of the work and services, and 
of the goods supplied, just as if the covenant had never l>cen in 
existence (y). 

Authority of the wife to sign writings for the husband. —The 
liability of tho husband upon simple contracts made or signed by 
the wife during the coverture depends upon the nature of such 
contracts, and of tho things stipulated and agreed to bo done. No 
power of attorney is requisite to enable the wife to bind the 
husband by simple contract; but the latter will lie hold liable, 
provided ho appears to have expressly or impliedly sanctioned 
what she has done (s). The wife is not the agent of the husband 
in respect of the management of his estate and business (a), unless 
he has intrusted her with the general management of it, in which 
case he makes her his general agent for the carrying it on, and 
clothes her with an implied authority to enter into all such con¬ 
tracts and agreements as are usual and necessary for the purpose; 


(s) 33 k 34 Viet c. 93, «. 1ft 11. 

(<) Sumneri v. City Bank, U It 9 C. 
P. 580. 

(u) See post , p. 1252. 

(x) Lambert v. Atkins, 2 Campb. 273 ; 
Cod. lib. 4, tit 12, lex. 1; as to renewals 
of lflAses by a femecoccrt, seo 11 Geo. 4 
& 1V. 4, c. 65, a. 16. 

(y) White v. Cuyler, 1 Esp. 200 ; 6 T. 
R. 176. By the 37 k 38 Viet c. 78, a. 6, 


a married woman who is a bn re tnxstco 
rimy convey or surrender freehold or 
copyhold as' if she were a feme tote. A 
verbal agreement by a wife to convey 
lands to her husband will not bar the heir- 
at-law. Sec Williams v. WaUcer, 9 Q. 

K. D. 576. 

(z) ATOecrge v. Egan, 7 Sc. 112. 

(a) Jlcrtdii V ;• Footner , 11 M. k W 
202 . 
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and he is consequently responsible for the fdlflraent of all contracts , 
that may he entered into by her in the execution of her task, just 
as if they had been made by any ordinary general agent employed' 
by him in the matter ( b ). Bills of exchange and jfromissory notes, 
for example, drawn, accepted, or indorsed by a wife, who is intrusted 
by the husliaud with the conduct and management of a business 
in the carrying ou of which it is usual to negotiate such securities, 
are binding upou the husbaud; but, if she i*> not carrying on the 
husbands business, it must be shown that she acted by his express 
authority (c). The wife may bo clothed with an express or 
implied authority to bind the husband by signing her own namo 
qs well as the husband’s name; and the husband may accept bills 
. and contract in his wife’s name as well as in his own name (d). A 
wifo who has the conduct of her husbands business, and who is in 
(ity habit of drawing, accepting, and indorsing bills and notes in 
his name, may draw and indorse by the hand of her daughter (the 
daughter being in her presence and acting under her immediate 
direction) without violating the rule drlrijatus non potest dele - 
(jure (e). The husband is not liable lor any fraud of the wife which 
is directly connected with and dependent upon a contract (/). 

Loons of n\one;i to the i rife .—A married woman has in general 
no implied authority to boirow money and charge the husband 
with the repayment of it (*/). But such small amounts as a wife 
may require upon an emergency for her household expenses, 
medicines, or nccessa!ics,n third parly would be justified in lending 
Lor (7i); and a person who has advanced money to the wife for 
necessaries may be entitled to stain! iu the place of the person who 
actually supplied the necessaries (/). 

So/e of fjovi/s to married i comm .— Every married woman 
• residiug with her husband, and baviug the general management 
r of his house and household affairs, is presumed to be his general 
agent in all matters connected with the domestic economy of tho 
house and family. She is, therefore, clothed with an implied 
authority from the huslwuid to give orders for wearing apparel, 
furniture, provisions, and all such thiugs as may fairly be presumed 
necessary for the decent maiutenaucc of herself, her husband, and 
family, and the general comfort and enjoyment of the household, 
according to the apparent circumstances and situation in life of 
her husbaud and the position in society which he allows her to 

(I/) Vethj v. Anderson, 10 Moore, 577. (/) IPngkt v. Leonard, 11 C. B. N. 

V' Pratieuk v. Mnn/utll, 5 M. A 1*. S. 25$ . 30 L. J. C. P. 365. 

513. 7 Uiug. 565 ; Cutes v. /Vr(', 1 (y) Knox v. JtuJaJt, 3 C. B. N. S. 

fampl* 485; Code Nan. L. 1, tit. 5, c. 335. 

C, '^0 (A) Harris r. Is', 1 P. Wm*. 482. 

(d) Livdun v. Bind tor//, 5 C. K 583 ; (fl Jetnter r. Morris. 29 L J. Ch. 823 ; 

17 L J. V V. io:j. Davidson v. Jl'ood, 1 De G. J. A S. 465 : 

W Ln,d v 8 C. B. 631. 32 L. J. CL 400. 
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Assume (k). But a %ife ha* implied authority to pledge hfcr 
husband's credit for such thing3 only as fall within tfce ^lom^s tic 
department ordinarily confided .to the wife’s management, and V® 
necessary and suitable to the style in which her husbdnd ofiooses to 
Jive (Z). And this presumption of the wife’s authority may be 
rebutted by proof that the husband bail furnished her with ready 
money to pay for what was necessary, and had forbidden, her to 
pledge his credit (m), or that the wife had, during the husband’s 
absence and without his kuowlcdgc, placed licisclf under the pro¬ 
tection of a man with whom she was living in adulterous inten- 
course (n). The implied authority however, to bind the husband* 
resulting from cohabitation, “ may be discharged by the prohibition 
and countermand of the husband ” (o). The wife lias no implied 
authority to run into extravagance, and to give orders which are 
beyond the husband’s means. If, therefore, wines and spirits, or 
extravagantly expensive dresses, cxj»ensive music, jewels, aiul 
articles of luxury and ornament are ordered by the wife, there must 
be reasonable evidence to show that the wife has made the contract 
with the knowledge $nd assent of the husband (y/). If a trades¬ 
man finds a wife giving extravagant ordeis, unsuited to the 
husband’s estate and apparent condition of life, ho ought, if ho 
intends to look to the husband for payment, to ascertain whether 
the latter is aware of the wifoV extravagance, and whether ho does 
or does not sanction it (q). Where a married lady went to a 
watering-place without her husband, aud ordered expensive 
articles of dress unsuited to Iter husband’s circumstances, and the 
latter disapproved of her extravagance as w»on as ho was aware of 
it, it was held that he was not responsible fur the price of the 
things supplied to her ()•). If a married woman obtains silks on 
credit and pawns them, the husband is not bound to pay for them, 
as they never came to his use; but it is otherwise, if they are 
made up and sent home and worn by the wife in his prcscuco (#). 

Proof of the assent of the hiuJ*nul to the infra contracts .— 
But the law, whilst discouraging the covert pandering of trades¬ 
men to the extravagance of married women, expects from the 

(*) Ethcrinaton r. Parrot, 1 Salk. 118; Iknnrtt, 229; 1 1U<*. Abr. 717; 2 
WaUkman y. IVakefidd, 1 Campb 1*20 ; Smiths L l*. 375, 5th pdit.; Jolly y. 
Clifford v. Lalon, 8 C. k P. 16 ; Byte*, Jbt\ and D>Unh*i« v. J Mian supra. 

J., Jolly v. Rets, 16 C. B. N. S. 643; 33 (/>) \ SMair, 3 Caninb 22 ; 

L. J. C. P. 177. SprtadhnH v Chn/nnon. 8 ('. A r. 371 : 

(/) Phillip** y. HayUr, I* R. 6 C. P. /’*#'«*' v Tenth, 8 Excli. 680; Reid 
38; 40 L. J. C. 1*. 14; DtUahom y. v. T.utlr , 13 C. B 6*27; 2*2 L. J. C. P. 
Mellon, 6 Q. B. D. 304, C. A. ; 6 Ap. 161. 

Cas. 24. ( 9 ) MoH/iti/itc v. R>mdut, 3 H. k C. 

(m) Jolly r. Rees, and MenJmm v. 631, Lo,u v hoHmomftr, 13 M. & W. 
Mellon, supra. 369 ; St a ton v. ikneOul, 2 M. k P. 66 ; 

(») Alleyns r. Pcarrr, 2 C. B. N. 8 . 5 Bmg 28. 

763 ; 26 L. J. C. P. 252. (r> Atl ins y. ''nr,rood, 7 C. k P. 756. 

( 0 ) Manby y. Scott, Bridg. Judg. by (*) Ethnmytc » Parrot, 1 Salk. 118. 
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husband some exercise of his marital control for the purpose of 
checking such extravagance when he has the power of interference 
ami prevention. When, therefore, a husband Jiving under the 
same roof with his wife sees her attired in costly dresses and 
indulging in expensive ornaments, and fails to mauifest his disappro¬ 
bation by any active interference or opposition, making no inquiry 
as to where the articles come from, and giving no intimation to 
the tradesmen who supply them of his intention not to pay for 
them, ho will bo presumed to assent to the wife's acts and pro¬ 
ceedings in accordance with the maxim jai non pivhibcre potest 
assentirc ridetvr (/). “If the husband,” observes Lord Ellen- 
borough, “ lias any control over goods improvidcntly ordered by 
the wife, so as to have it in his power to return them to the 
vendor, and lie does not return them or cause them to lie returned, 
he adopts his wife’s act, and renders himself answerable. Nor is 
it any excuse in law that the wife is unmanageable and dis¬ 
obedient, as he must be supjioscd to exercise his marital rights 
and to regulate her conduct.” Where, theroforo, tho goods liavo 
not been eloigned, but arc in the house \vi|h the knowledge and 
sanction of the husband, it is his duty to compel their ro-delivery 
to tile tradesman, or to teuder them back to him (u). The more 
circumstance, however, of the husband seeing the wife wearing 
some of tho things ordered by her, and not objecting to them, 
will be no proof of his assent to tho whole of an extravagant 
order. The fact that the wife has ordered goods of a similar 
description from the tradesman >\ith the assent of tho husband 
would be evidence that sho had the husband’s authority to deal 
with him (.r). 

Of the yiriny of credit to married women, so as to exempt 
the husband from liability. —Evidcnco that the wife hus a sepa¬ 
rate income over which the husband lias no control, that sho keeps 
a separate bauking account of her own, anil that the plaintiff has 
taken the wife’s promissory notes, or has drawn bills of exchange 
on her which sho has accepted in her owu name, in payment of 
goods supplied to her, and which notes or bills have been paid 
whon'at maturity through her Isinkcrs, shows that the plaintiff dealt 
exclusively with the wife, and gave credit to her relying upon the 
funds known or presumed to he at her disposal, so as to exempt 
the husband from responsibility ( y ). In these cases the remedy of 
the creditor is against the separate property of the wife in the 

(/) Taike, B., J fortjnn ▼. Thoma* t 8 v. Mellon, 5 Q. 11 D. 403 ; ser aluo 6 
K\. h. 307 ; 2 lustit. 305, a. ; .Horton v. App. Cm. 24. 

With/TH, Skin. 348. (y) Badly v. Hrijjia, 5 Taunt. 358 ; 

(") n'uiUtmunv. Wakefield, 1 Canii.l». FrcUone r. Butcher, 9 C. k F. 643 ; 
12 J- „ Taylor v. BritUin, 1 C. k I*. 16, u.; 

l«) Per Thesiger, L. J., in Debenham Metcalfe v. Shaic, 3 Campb. 22. 
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hands of Jier trustees (c). If the tradesman, at the time he deals 
with and trusts the wife, does not know her to be a married 
woman, he cannot be said to have given credit to the husband ; 
and, if articles sold to the wife under such circumstances are not 
necessary for the use of the wife, and have not been used by the 
wife with the knowledge of the husband, and have not been con¬ 
sumed in the husband’s household, or come in any shape or way 
to his use, and he has not subsequently sanctioned or adopted the 
wife’s contract, he canuot be mado responsible for the payment of 
the price of them (a). 

Remedies of creditors against the separate pmperly of inar¬ 
med women. —A married woman is incapable of binding herself 
by a contract; and the fact that a married woman is living apart 
from her husband, and trading on her own account, does not 
enable her to contract so as to give a right of action agaiust her¬ 
self (6). A married woman is not personally liable upon any 
contract made by her during coverture, whether she bo liviug with, 
or separated from, her husband, and whether the latter bo an 
alien resident here, or, being a subject, has abjured the realm and 
gone beyond sea, and she has represented herself to be, and has 
contracted as, a widow or a feme sole (c). But if the wife of an 
alien who has never l»ecn in England has contracted as a feme sole 
she is personally liable (d). A married woman is not liable to 
the bankrupt law, even though she 1ms M-parato estate, and has 
contracted debts after marriage (e). In order that a creditor may 
obtain payment out of her separate cstato he must join as de¬ 
fendants her husband (/) and the trustees of her settlement (//). 
But, if a married woman has the power of dealing with separate 
proporty of her own, she Inis the power of contracting debts to be 
paid out of it, and her separate property is bound by her debts, 
obligations and engagements contracted with reference to and 
upon the faith or credit of that property (h) ; and effect will be 
given to them, not as personal liabilities, but by laying hold of the 
separate property as tho only means by which they can be satis¬ 
fied (£). It seems to have been thought that a married woman 


(c) Infra; Latuodu r. Latomhe. 34 
L. J. Kx 85. 

(a) Clifford v. Luton , 1 M. k M. 10*2. 
(5) Clayton v. Adams, 7 T. H. 605; 
Marshall v. Rulton, 8 T. K. SIS. 

(r) Utrillo a r. JlHsnarh, 1 Bing. N. C. 
139; Barden v. Krrrrbcru, 2 >1. k W. 
61; March v. jmon,'* B. k V. 226; 
Williamson ▼. Itovra, 9 Riu™. 292. 

(d) Dc Oaillon v. L'Aiylr, 1 Bos. k I*. 

357. 

(«) Ex jxirtc Johc*, 12 Ch. D. 484. 
if) Hancock v. Lahlarhc, 3 C. P. D. 
197. 


{y) Aitrwd v. Chichi shr, 3 U. 1>. 
72 L 

(A) Johnson r. Gallagher, 3 J)e (J. F. 
tc J. 494 ; 30 I*. J. Cli. 298; J‘uard v. 
Hinr, L. K. 5 Ch. 276; J^udoA '**«/- 
hrtd Hunk of A ash alia v. L inf/ricrf, 
1* K. 4 1\ C. 572; Magd v. Field, 3 CL 
I). 587 ; Gudfugx. EnrUn, 13 Ch. D. 
216 ; a* to linn case, see PiLr v. PU> 
qMoo. iojm ; j*r Cotton, L. J., Daria 
x. JmLin\ 0 Ch. D. 728. 

(0 Oiocho r. Dickrnsun, 1 Cr. k Bh. 
54 ; Johnson »* Gallagher , 3 Do G. F. k 
J. 494 ; 30 L. .1 Oh. 806. 
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might charge her separate property in expectancy, and even that 
she might charge whatever property might subsequently become 
her separate property (IS) ; but it has now been decided that she 
cannot charge property in respect of which she is restrained from 
anticipation (l), and that she can only charge such separate pro¬ 
perty as she is possessed of at the time of contracting the debt(m). 
The manner of coming at the separate property of the wife has 
been by decree, to bind the trustees as to personal estate in their 
hands (n), not by judgment against the wife personally (nr?). 
The Court has decreed payment out of a wife's separate estate 
of notes and bills made and accepted by the husband and wife 
jointly, or by the wife alone during the coverture (o); also of the 
bills of her tradesmen and solicitors (?>), and of debts due for rent 
of houses taken by her on lease (q). ‘ A married woman may also 
bo placed upon the list of contributories to a company in respect 
of her separate estate; for, if a married woman, having separate 
property, enters into a pecuniary engagement, whether by orderiug 
goods or otherwise, which (if she were a feme sole) would con¬ 
stitute her a debtor, aud iu entering into such engagement she 
purports to contract, not for her husband but for herself, and on 
the credit of her separate estate, and it was so intended by her, 
aud so understood by the person with whom she is contracting, 
that constitutes an obligation for which the person with whom she 
contracts has the right to make her separate estato liable, and the 
question whether the obligation was contracted in the manner 
mentioned must depend upon the facts and circumstances of each 
particular case (r). But the contract must be entered into on the 
credit of the separate estate ; for the separate estate of a married 
woman is not liable to pay her general debts, even where it is 
hers absolutely («). A charge on the separate estate is, however, 
implied where any debt of hers is secured by writing ; for other¬ 
wise the writing would be a mere piece of waste paper (e). If the 
engagement is not in writing, it must be proved that it was 
entered into with an intention on the part of the married woman 
of making her separate estate liable to discharge that debt; and 
this iutention will not be inferred from the mere circumstance of 

(k) See yioxrtr v. B oiler, 15 Ch. D. 177. 

665, following Pike r. Fit.yibbvn, 14 Ch. (u) Bnl/pin t. Clarke, 17 Ves. 365 ; 
1). 837, see infra. Stuart v. Kirkvxdl, 8 Mad 387. 

(0 like v. Fitz/jiUan, 17 CIl D. 454, (p) Murray v. Bar lee, 4 Sim. 82. 

C. A. See Durrani v. Rickets, infra. ( 7 ) Gaston r. Frankum, 13 Jur. 39. 

The Conrt may charge her estate with (r) Matlhewmanscasc, L. R. 3 Eq. 781; 
her consent, sec 44 A 45 Viet. c. 41, 36 L. J. Ch. 90 ; Buller v. Cumpston, L. 

8. SO ; Hodges r. Dodoes, 20 Ch. D. 749. R. 7 Eq. 16 ; 38 L. J. Ch. 85 ; AP Entry 
(»*) Ih. v. Davies, L. B. 10 Eq. 88 ; 89 L. J. Ch. 

(n) Uubne v. Tmant, 1 Br. Ch. C. 19; 866. 

Meal In/ v . Thtmuis, 15 Ves. 596. («) Shatlort v. SfuiUort, L R. 2 Eq. 

(«n) Durrani v. Rickets, 8 Q. B. D. 182. 
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her contracting the debt If, however, the separate property 
consists of real estate only, the Statute of Frauds will apply, and a 
writing will be necessary (s»). If it appears that a bond or pro¬ 
missory note, or any security for money, or any acknowledgment 
of a debt, has been obtained from a married woman by any undue 
influence on the part of the husbaud, the court would then decline 
to interfere to charge her separate estate ; but the exorcise of such 
undue influence must be clearly established to repel tho primd 
fade liability (Q. The rule that a feme covert is to be considered 
a feme sole as to her separate property, does not extend to trans¬ 
actions between herself and her husband (u). 

Proof of marriage. —If parties have lived together as man and 
wife, and are commonly reputed to be married, this suffices to 
enable third parties to charge them with the duties and responsi¬ 
bilities that result from such a relationship ( x) ; and, if it bo 
proved that they have actually gone through the marriage cere¬ 
mony, but that they afterwards separated, there is sufficient 
evidence of their standing towards each other in the relationship 
of man and wife, unless a divorce can be proved. No contract 
entered into by a married woman with a person who knows her to 
be married, otherwise than by deed acknowledged, or by some act 
in court in which she is put at arm’s length from her husband, can 
bind her real estate, even although sho has for a long time led tho 
other party to believe that she will abide by such contract, aud he 
has, on the faith of such belief, irrevocably abandoned valuable 
rights (y ). A feme sole trader may, by tho custom of London, be 
sued in the courts of the city of Loudon upon contracts made by 
her in the course of her trade (s). 

Release of the huebaiul fixmi liability upon the wife's contracts 
after (ulultery. —Those who furnish the wife with the means of 
subsistence after a separation by reason of the wife’s adultery have 
no claim against the husband in respect thereof, whether they had 
notice of the adultery or not at the time they furnished their 
goods; for the implied authority of a wife who is not living with 
her husband, to bind her husl»aud by her contracts for necessaries, 
is put an end to by her adultery («). The previous adultery and 
misconduct of the husband form no excuse in point of law for the 
adultery of the wife (h). But, if a condonation takes place (c), and 


[ss) See pod, p. 169. 

(t) Field v. Sonic, 4 Rum. 112. 

(m) Milncs 7. Busk, 2 Vee. jun. 498. 

(x) Mom r. Cammd, Lofft. 782 ; Ed¬ 
uards y. FartbroOur, 2 M. k P. 293 ; 8 
C. k P. 624. 

(y) NichoU 7 . Jones, 86 L. J. Ch. 
654 ; L. R. 3 Eq. 696 ; Last 7. McKccn, 
15 Maine, 304. 


(=) CauMl v. Shaw , 4 T. R. 361; 
Beard r. I Vebb, 2 B. k P. 92 ; Lewin oa 
Trusts, 493-499. 

(а) Cooper v. Lloyd, 6 C. B. N. 8. 
524. 

(б) Ootier r. Uaneoek, 6 T. R. 608; 
end see Needham ▼. Brenner, L. R. 1 
C. P. 583; 35 I- J. C. P. 313. 

(e) Seals r. Seals, 28 L. J.P.4M. 78. 
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the husband receives the wife back again, all her original rights 
are restored; and the husband cannot then refuse to support and 
maintain her, unless he can prove the commission of a fresh and 
subsequent act of adultery (</). And, if the husband connives at 
the adultery of the wife, and continues to reside with her, or permits 
her to remain under his roof in charge of his children, he cannot 
refuse to maintain her (e). If, however, during the husband’s 
absence abroad, the wife places herself and her husband’s children 
under the protection of a man with whom she resides and carries 
on an adulterous intercourse, without the knowledge of the husband, 
the husband is not responsible for things furnished to the children 
by tho wife’s order, if he has supplied her with money adequate for 
the maintenance of the children (/). 

Detri tion of the Ituabam/ by the wife .—If the wife leaves tho 
husband without just cause, she cannot procure subsistence else¬ 
where at his expense. If she has returned to a sense of duty after 
a short absence, tho husband would be bound to receive her back ; 
and, if he refused to do so, his liability for necessaries supplied to 
her would be revived from the time of such refusal. But, if she 
has deserted her husband for a lengthened period, he is not bound 
to receive her back or maintain her ; “ for, if it were so, wives might 
leave their husbands’ lied in the pride of their youth, and return in 
their useless old age ” {g). If tradesmen, therefore, part with their 
goods to a wife living separate from her husband, and then seek to 
charge the husband with tho payment of them, tho burden of 
proving that the separation took place under such circumstances as 
will entitle them to recover the price from the latter, falls upon their 
shoulders (/<). “ The mischief,” observes Abbot, C. J., “of allowing 
the ordering of goods by a married woman living apart from her 
husband to bo primd facie evidence, so as to charge him for them, 
would be incalculable ” (/). 

Denti tion of the wife by the hvttbmid .—If the husband separates 
from his wife, and leaves her destitute, without being able to prove 
that she has forfeited her marriage rights by adultery, tho law gives 
her a right to support herself upon the credit, and at the expense, 
of her husband; and any tradesman who at her request supplies 
her with necessaries suitable to her station in life, in contemplation 
of law, supplies them to the husband himself, and may recover the 
amount as a debt due to him from the latter (k). And the wife 
may also pledge the husband’s credit for necessaries for the main- 

(d) Harris V. Morris, 4 Ksp. 41. Ju/, cards y. Tovxls, 6 Sc. N. R. 641. 

('■•) HorOm v. Fazan, 1 R i P. 2 '27 ; (i) Mainuraring v. Lad it, 1 SI. A if. 

tobiso* v. fJomoM, 6 Mod. 17* IS. 

(/) Athjnn y. Pearce, aulc p. lo7. (t) Harris w. Morris, 4 Esp. 41 ; 

(*?) Uabhj v. Uadi, 1 Lev. 5. • Dolton ▼. Prmtice, 2 Str. 1214.. 

CM Clifford v. Laton, 3 C. k V. IS ; ..... 
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tenance of their children of tender years, living with her against 
his will, by the order of the court (£). A person who advances to a 
deserted wife money to enable her to supply herself with necessaries 
has an equitable claim against the husband for so much of the 
money as is actually applied by the wife in paying for neces¬ 
saries (in); but, if the wife has separate income of her own, adequate 
to her support, the husband is not then bound to maintain her (n); 
and, if the husband offers to support her, he does not " refuse 
to maintain her ” under slat. 5 Geo. 4, c. 83, s. 3 (o); but her 
authority to support herself at his expenso is not at an end (oo). 
The law does not of course sanction a wife in running into 
extravagance. “ It makes her the husband’s agent to order such 
things as are reasonable and necessary for herself; but it gives 
her no liberty to pledgo his credit for anything beyond what is 
reasonably necessary ” (p). . 

Where a wife, being violently turned out of doors and threatened 
by her husband, employed an attorney to exhibit articles of the 
peace against him, it was held that the husband was responsible 
for the payment of the attorney’s charges ( 7 ) ; for, whenever the 
husband by his conduct compels tlio wife to appeal to the law for 
protection, she may charge him for the necessary expenso of tho 
proceedings as much as for the necessary food or raiment (r), and 
her solicitor may sue for his necessary costs (s). But an indict¬ 
ment against the husband is not necessary for the protection of 
the wife; and, therefore, whero a husband, having ill-treated his 
wife, was indicted on her prosecution, ami fined and imprisoned, 
and a brother of the wife advanced money to pay the expenses of 
tho prosecution, it was held that lie was not entitled to recover the 
amount from the husband (t). The husband is not liable for 
expenses incurred by the wife without his sanction in procuring a 
deed of separation (u), nor for the costs of a suit instituted on her 
behalf for a judicial separation, where proper care has not been 
taken to ascertain that the suit was rightly instituted (*). But a 
husband has been held liable for preliminary expenses incidental 
to a suit for restitution of conjugal rights, and for the expenses of 


(l) Baxley y. Fonlcr, L. R. 3 Q. U. 
559; 87 L. J. Q. B. 287. 

(m) Joiner v. Morris, 3 Do G. F. k J. 
45 ; 30 L. J. Ch. 301 ; Deare v. Souttcn, 
Ji. R. 9 Eq. 151 ; and boo Johnston y. 
Manning, 12 Ir. C. L. Kep. 148: 

(n) Liddlow y. Wilmot, 2 Stark. 80 ; 
Johnston v. Sumner, 3 II. k N. 206 ; 27 
L.J.Ex. 341. 

(o) Flannagan y. Bishop U'earmoxUk, 
8 All. k BL 455. 

(oo) Emery v. Emay, poet, p. 144. 

(p) Emmett v. Norton, 8 C. k P. 510. 
(?) Turner y. Books, 10 Ad. k E. 47 ; 


Shepherd r. Madaml, 3 Cnmnl». 327. 

(r) liroicn y. dclroud. 5 Ell. k Bl. 
826. 

(s) Oltaxray y. Hamilton, 3 C. P. D. 
893, C. A. 

(!) Grindell v. Godmond, 6 Ad. & E. 
755. 

(*) Ladd y. Lynn, 2 M. k W. 265 ; 
anil see Pearson v. Barrington, 32 AIu. 
227 ; William* y. Monrue , 18 B. More, 
514 ; Johnson v. Williams, 8 Iowa, 197. 

(z) Hooper, in re, 33 L. J. Ch. 805 ; 2 
De G. J. * S. 91; and see Shelton v. • 
Pendleton, 18 Conu. 417. 
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obtaining counsel’s opinion on the effect of an ante-nuptial agree¬ 
ment for a settlement, and of obtaining professional advice as to the 
proper mode of dealing with tradespeople who were pressing her 
for payment for necessaries supplied by them to her since the 
desertion, and of preventing a threatened distress for rent (y), and 
for the costs necessarily incurred by the wife in filing a petition 
for a judicial separation, although the petition was not proceeded 
with, and although the course prescribed by the practice of the 
Divorce Court for obtaining the wife’s costs was not pursued (z). 

What amount* to an expat*ion of tic wife In/the husband. —If 
by cruelty the husband renders it morally impossible for the wife 
to continue to reside with him, and she accordingly leaves him, this 
is as much an expulsion as if he hail turned her out by main 
force (a). If the husband brings home a loose woman, and treats 
her as a member of his family, this is a sufficient cause for tho 
wife’s leaving him ; and so is the existence and continuance of an 
adulterous intercourse on the part of the husband with another 
woinau {b). Whenever the wife has once left her husband under 
justifiable circumstances, she is not bound to return upon the 
invitation of the latter ; and the husband’s liability for necessaries 
furnished to her cannot be determined by a request on his part 
, that she will again return to bis protection (c). 

Liability ofthe h unhand for necessaries supplied to thewifedui^ 
ing a separation by mutual consent. —The husband is responsible 
for necessaries furnished to the wife duiing the continuance of a 
separation by mutual consent, unless she has competent provision 
from him or from funds at her own disposal; if she has such a 
provision, it lies on the husband to show it [d), and on the creditor 
to prove that it is insufficient ( e ). If the wife leaves her home in 
consequence of a quarrel with the husband iu which they are 
mutually to blame, and obtains lodging and the necessaries of life 
at tho hands of a third party, the husband will be responsible for 
the board and lodging and necessaries provided forher(/). .Where 
a wife voluntarily left her husband’s house, aud went to reside 
with her brother about a mile distant, with whom she continued to 
live apart from her husband until her death many years after, when 
her brother, without any communication with the husband, buried 
her in a suitable manner, it was held that the brother was entitled 
to recover from the husbaud the expenses of the funeral ( g ). But 

(y) IVilson y. Ford, L R. 3 Ex 63 ; (e) Emery r. Emery, 1 Y. k J. 605, 

37 L J. Ex. 60. 506. 

(c) llice v. Shepherd, 12 C. B. N. 8 . (rf) Dixm r. Burrdl, 8 C. fc P. 719. 

322. (e) Johnston v. Sumner, ante, n. 134. 

(а) baker v. Sampson, 14 C. B. N. & (/) Feed v. Moore, 6 C. t P. 200. 

• 883 ; Blowers v. Sturtevant, 4 Denis 46. (g) Bradshaw y. Beard. 12 C. B. N. S. 

(б) Bmdistm y. Smyth, 3 Bing. 127. 344 ; 31 L. J. C. P. 278. 
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in all caws of voluntary separation, unaccompanied by cruelty, 
the husband may put an end to his liability for necessaries by 
requiring the wife to return to him, and prohibiting parties from 
continuing to give her credit (h ); and his liability is in all owes 
dependent upon the pecuniary means at the wife’s disposal (i). £ 
mere covenant or agreement to make an allowance for the wife's 
maintenance will not of itself exonerate the husband from his 
liability. He must show that the covenant has been fulfilled, and 
that the allowance has been regularly paid, and that it is sufficient 
or has been accepted by the wife as sufficient, for her suitable 
support (A:). Where a husband consents to his wife living apart 
from him, on the terms that she shall accept an allowance, which 
is paid, she has no authority to pledge his credit, although the 
allowance is inadequate, for the consent to the separation is given 
upon the terms that she agrees to the adequacy of the allow¬ 
ance ( l ). If the husband, from any of the preceding causes, is 
absolutely discharged from his obligation to maintain the wife, the 
latter does not, in consequence thereof, acquire any power or 
capacity of contracting on her own account, so as to incur any 
liability upon her contracts. She herself remains exempt, by 
reason of the coverture, from all personal responsibility ex con - 
tractu; though he who trusts her may in general, if sho has • 
property settled to her separate use, take proceedings to make that 
property available (or the satisfaction of her debts (m). 

Effect of a decree for a judicial sepamtion.—By the Divorce 
Act, 20 & 21 Viet c. 85, s. 26, it is enacted that, in every case of 
a judicial separation, the wife shall, whilst so separated, bo con¬ 
sidered as a feme sole for the purposes of contracting and suing 
and being sued, and her husband shall not be li^>le in respect of 
any engagement or contract she may have entered into, or for any 
costs she may incur as plaintiff or defendant; but, where, upon 
any judicial separation, alimony has been decreed or ordered to be 
paid to the wife, and the same has not been duly paid by the 
husband, he is then liable for necessaries supplied for the wife’s 
use (n). By the 21 & 22 Viet. c. 108, s. 8, no discharge, variation, 
or reversal of any decree for a judicial separation is to prejudice or 
affect any rights or remedies which any person would otherwise 
have had in respect of any debts, contracts or acts of the wife 

(A) Bindley r. Westmeath, 6 B. AC. (/) Bifin v. BigneU, 7 H. AN. 877 ; 
200. 81 L. J. Ex. 189 ; Eastland r. Birchell, 3 

(£) Arisen t. Pick, 8 AT. A W. 481 ; Q. B. D. 432. 

Tod r. Stokes, 12 Mod. 245 ; u to the (m) AuU, P . 180 ; Murray v. Barite, 
liability of a lunatic husband, see post, M. A K. 220. 

p. 150. (*) Unnt r. Dc Blaquxere, 5 Bing. , 

(i) Nurse ▼. Craig, 2 B. A P. N. B. 550. • « 

148 ; Burrett r. Booty, 8 Taunt. 343. 
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incurred, entered into, or done, between tbe making of the decree 
and tho discharge, variation, or reversal thereof (o). 

Orders for the protection of the property and eaimings of a 
deserted wife place the wife during the continuance of the order 
and tho desertion in the like position in all respects with regard to 
property and contracts, and suiug and being sued, as if she had 
obtained a decree for a judicial separation (p). Such orders are, 
however, confi ned to money or property acquired by lawful 
industry, and do not extend to property acquired by keeping a 
brothel (q). 

Transportation of the husband for a term of years operates 
as a suspension of the civil and marital rights of the husband 
during tho continuance of the term of banishment (r), and until 
he has actually returned to this country after the expiration of his 
sentence (*). He is not, when the exilo is a mere temporary exile, 
civilly dead (t) ; but the effect, as regards tho capacity of the wife 
to contract and to be sued as a feme sole, is precisely the same 
as if ho were so. But a voluntary absence beyond tho sea, on tho 
part of tho husband, or a compulsory absence in the service of the 
state, docs not in anywise alter or affect the legal position of the 
wife. If tho husband has been banished for the term of his 
natural life, he is civilly dead, and the wife is then remitted to the 
position of a feme sole (u). If the husbntid is an alien enemy, ho 
has no legal existence in this country; and, so long as ho remains 
in that position, his wifo resident here is looked upon as a feme 
sole; and she is, consequently, liable to bo sued upon all contracts 
entered into by her, just tho samo as if she were a widow (x). But 
if he is an alien ami, his wife is in the samo plight as any other 
married woman. 

Death of the huslKivd. —The death of the husband does not 
render tho wife responsible upon any contracts made by her during 
coverture ; nor is she responsible upou any promise, made after 
the death of the husband, to pay for things furnished her in his 
lifetime, as such a promise is without consideration (y). Contracts 
entered into by tho wife after the death of the husband, but 
before it was known, arc not binding on her ( 2 ).] 

Liabilities resulting from reputed marriages. —“If a man,” 


( 0 ) See Nicholson ▼. Drury Buildings 
Co., 7 Ch. D. 48. 

(p) 20 & 21 Viet. c. 85, a 21; 21 k 
22 Viet c. 108, ss. 6—10. 

(q) Mason v. MUchcll, 3 H.4C. 528 ; 
34 I.. J. Ex. 68. 

(r) Be parlc Franks, 1 M. Is Sc. 11. 

It) Carroll v. BUnccnc, 4 Eap. 28. 

(1) Co. Litt. 133, x 

00 Co. Litt 133, a.; CounUx of Port¬ 


land r. Prodgers, 2 Yern. 104 ; Ex parte 
Franks, 1 M. A Sc. 11. 

(*) Derry v. Duchess of Mazarine, 1 
Raym. 147 ; but we De Wahl v. Brannc, 
lH.kX. 178 ; 25 L.J. Ex. 343. 

Oj) Meyer r. Haworth, 8 Ad. & E. 467. 
(a) Sound v. 11 berry, 10 M. k W. 1 ; 
Blades v. free, 9 B. & C. 167: Poth, 
ObL No. 81. 
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observed Lord Kenyon, * has permitted a woman to whom he was 
not married to use his name, and pass for his wife, and in that 
character to contract debts, he is liable for her debts, whether the 
tradesman who furnished the goods knew the circumstance to be 
so or not But this must not be taken to apply to the case of a 
common strumpet who may assume the oatno of a person without 
his authority, from having casually known him; it must bo 
where the man permits the woman to assume his name, where she 
lives in his house, and is part of his family (a). And it matters 
not whether the man so acting is a married man or a siugle man. 
If he lives with the woman, and gives her every appearance of 
being his wife, the proof of a previous marriage with some other 
woman cannot exonerate him from liability (6). Having once 
hold out the woman as his wife, the reputed husband is bound, 
when the connection ceases, to make the termination of it notorious, 
in order to escape from tho difficulties of his position (c). 

Contracts with bankrupts .—For tbc protection of persons 
having bond fide dealings with a bankrupt aftor the act of bank¬ 
ruptcy, but without notice of it, it is enacted by tho Bankruptcy 
Act of 1860 that nothing in that act shall render invalid any con¬ 
tract or dealing with any bankrupt made in good faith and for 
valuable consideration before the date of tho order of adjudication, 
by a person not having, at the time of making such contract or 
dealing, notice of any act of bankruptcy committed by tho bank¬ 
rupt, and available against him for adjudication (d). The Act also 
provides that, subject and without prejudice to tho provisions of 
tho Act relating to the proceeds of tho solo and seizure of goods of 
a trader, and to the provisions avoiding certain settlements, and 
avoiding, on the ground of their constituting fraudulent preferences, 
cortain conveyances, charges, payments, and judicial proceedings, 
the following transactions by and in relation to the property of a 
bankrupt shall bo valid, notwithstanding any prior act of bank¬ 
ruptcy :—Any disposition or contract with respect to the dis¬ 
position of property by conveyance, transfer, charge, delivery of 
goods, payment of money, or otherwise, howsoever made, by any 
bankrupt in good faith, and for valuable consideration, before tho 
date of the order of adjudication, with any person not having at 
the time of the making of such disposition of property notice of 
auy act of bankruptcy committed by the bankrupt, and available 
against him for adjudication («). 


(a) Wnl.ton v. ThrelJxId, 2 Rap. 637. 
(&) Robinson v. Xa/ioK, 1 Caiui’k 245. 

(c) Ryan r. Sains, 17 L. J. Q. U. 271; 
12 Q. R. 460. 

(d) 82 k 33 Viet. c. 71, 8. 94 ; as to 
what are protected transactions under 


this section, sec In re Waugh , cx parte. 
Viclm, 4 Cii. J). 524 ; Kx parts Jay, 14 
Ch. D. 19. C. A. ; Ex jmrle Rich dub, 19 
Ch. D. 409, C. A. 

(e) Sect. 95. 

L 2 
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Liabilities of trustees in bankruptcy. —If the trustees of a 
bankrupt permit the bankrupt to carry on his trade for the benefit 
of the estate, they will be responsible for the payment of the price 
of goods ordered and used by him in the exercise of such trade (/). 
But one trustee is not responsible at common law for things 
ordered or work done by one of his colleagues without his know¬ 
ledge, sanction, or authority. 

Contribution between trustees in bankruptcy. — If, in the 
course of the administration of the estate, the trustees enter into 
joint contracts, and incur a joint liability thereon, and one alo*' / e is 
compelled to pay the whole amount due on such contracts, he has 
a right to an action for contribution against his co-trustee, whether 
tho latter has or lias not in bis bands any funds from the bank¬ 
rupt’s estate (*/). 

Contmcts with dnnikard*. —A party who makes a contract in 
such a state of drunkenness as not to know what he is doing, 
cannot bo compelled to perform that contract by the other party 


who knew him to bo in that state. A man who takes an obliga¬ 
tion from another so circumstanced is guilty of actual fraud. 
Therefore, where an action was brought upon a bill of exchange by 
t he indorsee against the iudorser, and the defendant pleaded that 


at the time ho indorsed the bill be was so drunk as to be unable 
to comprehend tho meaning or effect of the indorsement, or to 
contract thereby, of which the plaintiff at tho time of the indorse¬ 
ment bad notice, it was held that the pica was a good answer to 
the action (< h ). But a contract made by a man in a state of 
drunkenness is voidable only and not void ; and, therefore, tho 
drunkeu man may, if ho pleases, ratify it after bo liecomes sober, 
and it will then be binding upon him (f). It has been said that 
a bill of exchange or a promissory note, indorsed or accepted or 
made by a person in a complete state of intoxication, cannot bo 
enforced, as against the drunkard, by a bond fide holder who 
received and gave value for it on the credit of the acceptance or 
indorsement, or signature, in ignorance of the drunkenness and of 
thp fraudulent circumstauces under which the instrument was 
obtained (k)\ but this seems very doubtful, and it is clearly other¬ 
wise if the party was only partially intoxicated at the time he 
accepted or indorsed the instrument (Q. 

Contracts ‘with lunatics. —If a party to a contract was, at the 
time he entered into the engagement, a lunatic or of unsound 


(/) Kinder v. Hoimrih, 2 Stark. 864. 
(.7) Hart v. Bigg*. Holt, 245; Beta n 
v. tVhihuim, 15 0. 13. N. S. 483, 763. 

(A) (Jure v. Git*on, IS M. & W. 628; 
14 li. .1. Kx. 152 ; Vote r. Botin*. Bull. 
N. P. 172, a. ; I’.tl x. Smith, 3 Campb. 


33 ; Fenton r. Hollovny, 1 Stark. 126 : 
Hamilton r. Grainger. 5 H. A N. 4 : 
Poth. Obligations, No. 49. 

i) Maithart r. Baxter, L. R. 8 Ex. 132. 
k) Sentence r. Poole, 3 C. A P. 1. 

(/) Shaic r. Thackray, 17 Jur. 1045. 
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mind, and any imposition appears to have been practised upon 
him, or any advantage taken of his infirmity by the other con¬ 
tracting parties, the contract will be void, os having been procured 
by fraud; but, if the contract is a fair and honest contract, and 
bears no symptoms of the infirmity of mind of the party sought 
to be charged thereon, the courts will enforce it like any other 
contract (m). A lunatic, however, will not be bound by any deed 
entered into by him (n), unless it be shown that it was entered 
into during a lucid interval; and, if it be a necessary and bene¬ 
ficial contract for him to enter into, such as a lease of his lands at 
an advantageous rent, the nature of the contract may be primd 
facie evidence of its having been made during a lucid interval (o). 
An action for the price of goods sold and delivered, or of work 
done, or for the hire of horses, carriages, or servants, cannot be 
defeated by showing that the defendant had been found by 
inquisition to be a lunatic at the time he received the goods, or 
had the benefit of the work, or the use of the horses, carriages, 
and servants (p ); for the law will not permit the lunatic's 
infirmity to be made an instrument of fraud upon third parties 
who have dealt with him in good faith (q). If a lunatic, apparently 
of sound mind, and not known to be otherwise, enters into a fair 
and bond fide contract, such contract cannot afterwards be set 
aside. Therefore, where a lunatic purchased of an assurance com¬ 
pany two annuities for his life, and paid down the purchase- 
money, the company having at the time no knowledge of his 
lunacy, it was held that the contract could not be avoided (r). 
And, where a lunatic contracted for the purchase of an estate and 
paid down a deposit, and tho vendor treated fairly and in good 
faith, and in ignorance of the infirmity of the lunatic, it was held 
that the deposit could not be recovered back (s). Although con¬ 
tracts by lunatics cannot be carried into execution against them, 
yet, if they were of sound mind when the contract was made, and 
the imbecility of intellect has subsequently intervened, the rights 
of the parties will not be altered (f). The lunacy of a husband is 
no answer to an action brought against him upon the ordinary 
implied contract in respect of necessaries furnished to his wife (u); 

(m) Manby v. Band*, 3 K. A J. 34*2; ( 7 ) Nelson v. Buncombe, 9 Bear. 211 ; 

Jenkxns r. Morris , 14 Ch. D. 674. 15 L. J. Ch. 296. 

(n) Yates*. Boat, 2 Str. 1104 ; Thamp- (r) Motion r. Catnroux, 4 Exch. 17; 
son v. Leech, 3 Salk. 301 ; Viu. Abr. 18 L. J. Ex. 68 , 358. 

(LO'ATio); Beverley's ease, 4 Co. 123, K (*) lkaran r. M'FvnncU, 9 Exch. 309 ; 

( 0 ) Scrgeson v. Bcalnj, 2 Atk. 413; 23 L. J. Ex. 94; Brice r. Berringtoi 1 , 3 

Faulder r. Silk, 3 Cunink 126 ; Crengh Mac. A G. 486. 

v. Blood, 2 Julios k Ut 509. (0 Ld. Eldon, Oven r. Davies. 1 Vea. 

(p) Broun r. Jodrefl, 3 C. k P. 30 ; *cn. 82; Ball v. Warren, 9 Vea. 605. 

M. * M. 105 ; Nidi r. Morley , 9 Vea. (*) Heed r. Legard, 20 L J. Ex. 309 ; 
478 ; Dans r. Kirkwall. 8 C. A P. 679; 6 Exch. 636 ; Darvlson ▼. Wood, 1 Da 
Bagster v. Bari of Portsmouth, 7 D. A R. O. J. A S. 463 ; 32 L T. Ch. 400. 

614; 6 B. AC. 170. 
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for the authority given by law to a destitute wife to pledge the 
credit of her husband for her support is not revoked by the husband 
becoming insane. 

Where the husband whilst of sound mind had given the wife 
authority to deal with the plaintiff, and she, after he had become , 
insane, ordered goods, and the 'plaintiff was not a ware of the 
insanity of the husband , it was held that the husband upon his 
recovery might be sued for the goods ( x ). But the authority of a 
wife to pledge her husband's credit is not greater in the case of a 
lunatic kusbaud than in the ordinary case of husband and wife > 
and, therefore, if she has an income adequate to maintain her in 
her station of life, she cannot plcdgo the lunatic husband’s 
credit (y). Equity will raise an implied contract, and enforce a 
demand against the lunatic or his estate lor monies expended for 
the necessary protection of his person or estate ( z ). 

Contracts with alien friauls .—Every subject of a friendly 
state resident in tins country has the samo power of entering into 
and enforcing personal contracts as the natural-born subjects of 
tho realm (a). Formerly an alien could not purchase or hold any 
estate of freehold or inheritance in lands or tenements, because 
such an interest in the soil was supposed to require a permanent 
allegiance; and he could not, therefore, lawfully enter into or 
enforce any contracts connected with tho acquisition and enjoy¬ 
ment of freehold estates (h). By the 7 & 8 Viet c. G6, s. 4 (repealed 
by the 33 Viet. c. 14, infixi), every alien, being tho subject of a 
friendly state, might take and hold every species of personal pro¬ 
perty whatever, except chattels real, by purchase, gift, representa¬ 
tion, or otherwise, as if he were a natural-bom subject; and every 
alien friend residing in this country might, by grant, lease, demise, 
assignment, or otherwise, take and hold any lands, houses, or other 
tenements, for the purpose of residence or occupation, or for the 
purpose of any business, trade, or manufacture, for any term of ytfars 
not exceeding twenty-one years (c). And now, by the 33 Viet. c. 14, 
real aud personal properly of every description may bo taken, 
acquired, held, aud disposed of by an alien in the same manner in 
all respects as by a nntural-l>orn British subject But nothing in 
that Act is to qualify an alien to be the owner of a British ship (if). 

If, after a contract has been made with an alien friend, a war 
breaks out between his country and this, his right of action ou the 


(x) Drew v. Nunn, 4 Q. B. D. 661, 
l/. A. 

(y) JMvtr-hm ▼. Dn Dois, LL5Q. 

J * <*■ li «»• 

V. Wnit n orth, 5 Bear. 

(if?'*.K.y, (507. 

d^, Aukx, c. 5; fye*. 
v Aery, 2Str. 1W2. 


(b) Cains'* cost, 7 Co. 23, a.; Co. 

i&Atei *. 1 “ 3ect AL,ENS; 

(e) The state to 32 Hen. 8, c. 16, a. 13 
u virtually repealed. See Stat Law 
Rev. 1863. 

(d) Sect 14. 
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contract is suspended until the return of peace (e). The crown 
may indeed, if it thinks fit, lay hands on all his debts and chosea 
in action, and prevent him from afterwards putting them in suit; 
but, if it does not think fit bo to do, his rights are restored on the 
return of peace (/). 

Contracts with alien enemies .—All alien enemies, and all 
British subjects and subjects of neutral nations domiciled in any 
enemy’s territory, or engaged in the service of a hostile power ( g), 
aro disabled from contracting with British subjects unless they 
have obtained a licence to trade. But they may lawfully provide 
for the wants and necessities of Englishmen detained abroad, and 
may enforce contracts made for such purposes on the return of 
peace (/t). So long as hostilities last they are utterly disabled 
from suing in our courts of justice, although they may be sued if 
they reside within their jurisdiction. In one case it was held that 
a natural-born subject might sue in trust for an alien enemy ( i ); 
but this decision seems to be at variance with numerous authori¬ 
ties (&). If a subject of a state at war with this country resides 
here with tho licenco and permission of the crown, ho has the 
same rights and privileges as an alien friend (l). But the mere 
fact of the residence of a party in this country, without disturbance 
or interruption, is not evidenco of a licence from tho crown, unless 
it be shown that the government was cognizant of his being here, 
and sanctioned his stay (m). 

Prisoners at war, remaiuing in tho realm under the protection 
of the crown, may enter into and enforce personal contracts, unless 
the crown interferes to prevent them. They may sue for tho wages 
of labour, or for the price of goods sold and delivered ; and they 
appear to have the same civil rights and privileges a9 alien 
friends (n). 

Disabilities of convicts .—When a person lias been convicted 
of treason or felony, and has been sentenced to death or penfd 
servitude, ho is precluded by the 33 & 34 Viet c. 23, from 
alienating or charging any property, or making any contract (o). 


(e) Flimit v. Waters, 15 East, 2G0 ; 
Co. Litt. 129, b. ; BoussmaXcr, ex parte, 

13 Vch. 71. 

(/) 1 Nolle Abr. Amen, Jl. pi. 3 ; 
Bro. Denizen, pi. 16, 20. 

0?) Roberta r. Hardy, 3 M. & S. 634 ; 
M* Connell v. Hector, 3 B. & P. 113 ; 
O’ Mealy v. Wilton, 1 Campb. 482 ; The 
Ocean, 6 Rob. 90. 

(A) Antoine r. iforshead, 6 Taunt. 
237 ; Duhavnnel v. Bickering, 2 Stark. 
92. 

(t) Daubux v. Morahtail, 6 Taunt 832. 
(fc) Brandon v. Nesbitt, 6 T. It 23 ; 
Bristow v. Towers, ib. 35 ; Brandon v. 
Curling, 4 East, 413 ; War in v. Scott, 4 


Taunt. 605 ; Albrecht v. Sustman, 2 
Vca. A B. 323 ; Williaon v. J’aUcsou, 7 
Taunt 447 ; Kensington v. Juglis, 8 
East, 288. 

(l) Wells v. Williams, 1 1x1. Kayra. 
282 ; 1 Salk. 46 ; Cane res v. Bell, 8 T. 
K. 166; Viu. Abr. Auk.v (1.) pi. 8. 

(m) Boulton v. Dobrce, 2 Campb. 162; 
Aleiator v. Smith, 3 Campb. 244. 

(n) SiMimibvryh v. Bannalync, 1 B. & 
T. 170 ; Maria v. Hall, 2 B. & P. 236 ; 
1 Taunt 33, at. 

(o) Sect. 8. Ho can pay a debt claimed 
by a debtor’s summons, and if lie fails ho 
will commit an a *' of bankruptcy. Ex 
parte Greaves, 19 01.. D. 1. 
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The convict may, however, make contracts when he is lawfully at 
large under any licence, and may sue in respect thereof (p). And 
his disability ceases altogether when be has suffered his punish¬ 
ment or received a pardon (§).'*. • .• 

The administrator of a convict's property, appointed in the 
manner prescribed by the Act (r), may let, mortgage, sell, convey, 
or transfer any part of sucli property pX his discretion (s); and 
all such contracts, bond fide made by the administrator under the 
powers of the Act, will be binding on the convict, and on all 
persons claiming an interest in the property by virtue of that 
Act (t). 

Disabilities of outlaws. —When a person has been outlawed 
he is civilly dead, and is incapable of enforcing any contract 
he may have entered into (it), although he is liable to be sued 
thereon (t). 

An attainted man, although civilly dead for some purposes, is 
nevertheless capable of contracting in a foreign country a marriage 
which will bo deemed valid in England, if it was valid by the law 
of that country (y). 

The incompctcncy to contract and sue may be removed by 
means of a reversal of the outlawry. 

Parties privileged from actions and suits. —A foreign sove¬ 
reign cannot be sued in the courts of this country, unless he 
appears and consents to the action (s); and even then he does not 
lose his rights as a foreign sovereign (a); and the same privilege 
was extended to the ambassadors and ministers of foreign reigning 
sovereigns, their secretaries, and domestic servants (6). 

Mandamus to ]Kirties to contracts —By the Judicature Act, 
1873, (c), sec. 25 (8), a mandamus may now be granted by an 
interlocutory order of the court (tl) in all .cases in which it shall 
appear to be just or convenient that such order should be made, 
either unconditionally or upon terms. The meaning of this seems 
to l»e that the writ will bo granted in the class of cases where it 
would before have issued in the Common Law Courts, but that 
the courts arc to have a wide discretion as to the issue of the writ, 


(p) Sect. 30. 

(/) S«vt. 7. 

(r) Sect. 0. 

{•) Sect. 12. 

(0 Sect. 17. 

(«> Hawk. P. C. lib. 2 , c. 49, s. 9. 

(*) Mtutionnld v. j hi.ring, Foster, 61. 
(y) Ki/nuaird v. 1m1„, L. R. 1 C. P. 
; 35 L. J. c. P. 2215. 

<=) Jlnnwiek (Dvlr ,/) v . King of 

1: lVih ‘"' v - CburcJ, > 
p *71 *' ' ’ Tu V' r0 " v - Pnrfus, ante, 

(<0 Vnnuamr v. Kn rh Ch. D. 


361. 

(6) 7 Anne, c. 12. This, however, is 
not so now, as ss. 1, 2, of the Act h«TO 
been repesJed, see Stat Law Rer. 1867. 
(e) 86 k 87 Viet c. 66 , s. 25 ( 8 ). 

(d) A Chancery judge may now issue 
such a writ in a cause before him. See 
te Paris Skating JiinJe Co., 6 Ch. D. 
781. It would seem, however, that the 
Queen's Bench Division is the proper 
Coart to issue such a writ See 0Ionov 
v. Eaton Local Board, 12 Ch. V. per 
James, L. J., pp. 115, 116, per Brett, 
L. J. p. 122. 
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and also to facilitate the proceeding by allowing thd writ to irate 
’ upon interlocutory applications instead of being claimed by in¬ 
dorsement upon a writ or by pleadings in an action, without in fact 
an action of mandamus («). It i$ said by Brett, L. J., that the 
mandamus here spoken of * ( Is ndt the prerogative, writ, but only a 
mandamus whioh may be granted to direct the performance of 
some act, of something t<*be done, which is the result of an action 
where an action will lie ” (/): that is to say, that it is in the nature 
of a mandatory injunction, and not of a writ issuing where there 
has been a positive refusal to perform a public duty or negligence 
amounting to a positive refusal. 

Mandamus to public companies to make culls. —Where a 
public board or corporate body is clothed with certain defined 
statutory powers, aud is authorised to enter into contracts, and 
has the power of creating, by calls on shareholders, a future cor¬ 
porate property, from time to time, out of the private assets of its 
individual members, and contracts are made with the corporation 
on the faith that an honest exercise will be made of these powers, 
and it is clearly established that the corporation is evading the 
payment of its just debts, and the due satisfaction of a judgment 
recovered against them, on the ground that they have no corporate 
assets in hand wherewith to pay, the court will, by mandamus, 
compel them to exercise tho powers vested in them for raising 
funds, and answer the demands of their creditors (g). But where 
an action has been brought against a corporation for a debt 
claimed to be due, and judgment has been recovered, and the 
plaintiff has the ordinary legal remedy of an execution, the court 
will not issue a mandamus merely because the execution may pro¬ 
duce no fruits (h). 

Mandamus to local boards , commissioners , trustees, and 
public officer's to levy rates and satisfy and discharge a judg¬ 
ment-debt or a pecuniary obligation. —Whenever judgment has 
been recovered in an action against tho clerk of a local board, or 
of commissioners or trustees, in respect of something done by such 
commissioners or trustees in execution of statutory powers, ex¬ 
empting them from personal liability, the judgment-creditor, when 
he fails to obtain satisfaction of his judgment-debt from, the cor¬ 
porate estate and effects of tho board, is, in general, entitled to a 
mandamus to compel the board or other public body to levy a 
rate, and discharge the judgment-debt Wherever public officers 

(«) See Wilaon’a Judicature Acta, 2nd. (?) Bex v. S. Calk. Dork Co., 4 B. k 
ed. p. 29, but tee oa to iudoisenn-nt for Ad. S60. See IVtbb r. Commissioner* 
injunction, Coleboume r. Cohbonmc, 1 of Hernt Bay, L- R. 5 Q. B. 642. 

Ch. D. 690. (A) Reg . v. Victoria Rark Co., 1 Q. B. 

(/) Olcesop r. Heston Local Board, 12 292. 

Ch. D. at p. 122. 
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have borrowed money upon the security of rates they are autho¬ 
rised to impose, and have not themselves contracted any personal 
liability to pay, a mandamus will go to compel them to make a rate 
and repay the money (t). If an Act of Parliament authorises 
parish officers, commissioners of public works, or boards of health, 
to enter into contracts for public works, to employ subordinate 
salaried officers, and to charge the costs and expenses they incur 
upon rates they are authorised to impose, and contracts are made 
by them, and officers appointed, and expenses incurred, and there 
is no personal liability to pay, and the ordinary remedy by way of 
action is not available, tho court will, by mandamus, compel them 
to make a rate, and provide themselves with funds, aud pay such 
expenses (k). 

Under s. -S9 of the Local Board of Health Act, 11 & 12 Viet, 
c. G3(/),a local lwanl of health might be compelled by mandamus 
to make a rato for tho purpose of satisfying a judgment within six 
months after the judgment had been obtained against them (m). 
And the remedy is not, generally speaking, available after tho six 
months have expired (n). But a rate may l»c ordered in aid of 
a judgment within six months after the judgment was obtained, 
although the action on which the judgment was obtained was 
commenced more than six months alter the claim accrued, if the 
delay is excused and shown not to have been undue (o). 

Actions in which a claim for a mandamus may be sus¬ 
tained. —Wherever, by charter or Act of Parliament, a duty is 
imposed upon a corporate body or chartered company, in tho 
fulfilment of which tho plaintiff is interested, and in respect of tbo 
non-fulfilment of which the plaintiff is entitled to maintain an 
action for damages, lie may claim a mandamus for the fulfilment 
of the duty (p). Thus where the plaintiff, in an action for a man¬ 
damus against a trading company, set forth the incorporation of 
the company by letters patent, directing amongst other things 
that the capital of the company should be divided into shares, 
and provision made for the registration of the names of all the 
proprietors of such shares ; and showed that a register of shorc- 


(0 L'rtf. v. fintiiai.xfn- (l/iHrchi>yrnlen 
7 A.I. k K. 458. 

(f) UunO>o»r»r Turrit ml, Ax 

27 Law J. M. <\ 214 ; KU. 111. k K1 
24« ; ll,g. v. Norfolk (Xunuiwotrrn , 
20 I*iW J. <}. II. 121 ; 

J’cirr, 10 C. 11 642; 20 ]jnr J. U. 1 

Vj. 

(0 This Act is ropcnliil. Imt tlierc 

a . revision ill tl„. 

is;;., a, 4 *, VfcL c. Si ft 210. 
v S HI S 11 

U > IM. 


(h) J! ml and v. Kingston-vpon-Uull 
Loml JJoard, 32 Law J. Q. B. 17; in 
oilier cases llic plnintilFis not concluded 
l >7 delay. Ward v. Loicndts, 17 C. B. 
940 ; if rj. v. ChHrchxntrdriu, Ax., 27 
Law J. M. C. 215 ; tux Jituk v. Martin. 
2 11. AC. 811. 

(©) Worthington v. IT niton, L. It. 1 Q. 
B- 63 ; sec JUmjlatul v. Lovmdrt, 33 Law 
J. C. V. 25. 

(*) See Mmgan v. Mctwp. Jin. Co., L. 
E. 3 O 1\ 553. 
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holders had been established, in conformity with the provisions of 
the charter; and that the plaintiff was entitled, as the executor of 
a deceased shareholder, to have his naftio inserted in such register, 
averring that he was personally interested, &c., and had sustained 
damage, and had made a demand on the company to have his 
name entered, and that they had refused, &c., it was held on de¬ 
murrer that the plaintiff was entitled to the writ; for wherever 
there is a duty in the fulfilment of which the plaintiff is per¬ 
sonally interested, and which ought to be fulfilled under royal 
charter, tho non-performance being a grievance to an individual, 
that is a case for a mandamus ( q ). It is a case also where a 
prerogative writ would be granted independently of the statute (r). 

So, where tho plaintiff having set forth that the defendants 
were a joint-stock company, duly incorporated under the Joint- 
Stock Companies Act, and that the plaintiff was duly entered on 
the registor of shareholders as a holder and proprietor of certain 
shares, numbered, &c., and that the defendants removed his name 
from the register, and refused, after demand, to restore it, &c., and 
claimed damages and a mandamus, it was hold that tho claim was 
properly made (#). 

Where the plaintiff, in his declaration against the clerk of a 
local board of health, set forth that certain improvement commis¬ 
sioners, appointed under a local Act, contracted to pay him a 
certain sum for certain services towards carrying into effect the 
purposes of tho Act; that tho services were rendered, but tho 
commissioners neglected to pay, and that afterwards, by virtue 
of another Act of Parliament, the duties of the commissioners 
wero transferred to the local board of health ; and it was enacted 
that all debts payable by the commissioners should bo satisfied 
by tho local board out of rates they were authorised to levy; 
and tho declaration went on to show that the debt remained 
unpaid; that the plaintiffs were personally interested in the 
levying a rate for payment thereof; that they had demanded 
and been refused payment and a rate, and sustained damage; 
and they then claimed a mandamus; and the cause went to 
trial, and tho damages were assessed, it was held that the 
plaintiff was entitled to the mandamus claimed. “The provi¬ 
sions of the Common Law Procedure Act,” observes Hill, J., “now 
enablo a plaintiff, in an action in which ho might recover judg- 

(q) IA Campbell, Norris v. Ir. Laiul E1L k Bl. 277. 

Co., 8 Ell & BL 612; 27 Law J. Q. 11. (r) Norris v. Irish Jsind Co., supra ; 

118 ; but a company is not bound to Bexr. Mr reliant Tailors' Co., 2 B. k Ad. 
register a transfer not in accordance with 115. 

the statutable form, Reg. v. Gen. Can. (a) Sioan r. Brit. Austr. Co. 7 H. k 
Co., 6 Kll. k BL 415 ; 25 Law J. Q. B. N. 604 ;2llfc C. 1*5 ; Wardx. South • 
842 ; Copeland v. North-East. Ry. Co., 6 East. By. Co., 29 J,.* J. Q. B. 177. 
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raent, but could uot Lave execution, and would have had to apply 
for a mandamus, to combine a claim for a mandamus with bis 
action, so that if he succeeds, a mandamus issues as part of the 
judgment In sucli a case, I think the amount of the debt for 
which the mandamus is ultimately to issue may be ascertained in 
the action ” (t). 

Commissioners, or the members of a local board, appointed 
' annually for executing the powers of a local Act of Parliament, 
arc generally a fluctuating body in the nature of a corporation, 
represented by their clerk, who is the party to be sued 
for services rendered them for purposes within the scope of the 
Act (u). But for the statute, the commissioners who retain, or 
order the services to be rendered by, the plaintiff, would be per¬ 
sonally liable; but as they arc acting for public purposes under 
statutory authority, with power over a public fund created by the 
statute, they aro generally expressly exempted from personal lia¬ 
bility, and the burthen of satisfying and discharging the debts they 
incur in the execution of the purposes of the Act is thrown upon 
the fund they are authorised to administer. An action to enforce 
payment of these debts must, as we have seen, bo brought against 
them in the name of their clerk, and when judgment is obtained 
against the clerk, the public fund, or the rates, are to be resorted 
to for its satisfaction, and not the private property of the commis¬ 
sioners (.r). If, therefore, after judgmeut has been recovered 
against the clerk, a demand is made upon the commissioners for 
satisfaction aud discharge of the judgment debt, and they neglect 
to provide themselves with funds, or to make the payment, an 
action for damages may be brought upon the judgment, aud the 
claim for a mandamus conjoined therewith, to compel the levying 
of a rate and the satisfaction and discharge of the judgment debt. 
But, in these cases, the old prerogative writ of mandamus would 
seem to afford as convenient a remedy for enforcing satisfaction of 
the judgment debt (y) as tho bringing of a second action for a 
mandamus. If a second action is brought it must, in many cases, 
bo commenced within six months of the recovery of tho judg¬ 
ment^); aud it must appear that the judgment has been re¬ 
covered against the clerk or secretary of tho board in respect of 
some act or proceeding by the members of the board in the bond 
Jidc execution of the statutory powers entrusted to them, so as to 
exempt them, and their cleik or secretary, from personal lia- 


(0 }W r. fjimulcn, 1 Ell k Kl 
J - 40. 

V," '• "wrrf, 7 < l B. 791 
lx\ u ‘ 33 Uw J - Bach. 17. 

107 27 ?! t FJL 111 L » 

7,2 ‘ UwJ - 1 Ali.3U;2fcufof T . Hint 


17 G B. 483. See Addison on Torts, 
5th ed., by Cave, pp. 671, 672. 

(y) Ante, pp. 152, 153. 

(z) Kurland v. Kington, Ac. Local 
Board, ante, p. 154. 
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bility (a ); for if they have exceeded the powers conferred upon 
them, and aro not protected from personal liability by the statute, 
they cannot charge the debts they incur, or the consequences of 
their unauthorised proceedings, upon the* rates, and' a mandamus 
cannot issue to compel them to do what they have no power, or 
authority to do ( b ). 

Actions in which a claim for a mcnuhimw cannot he sus¬ 
tained. —If, in an action for a mandamus, nothing more ap¬ 
pears upon the record than that the action is brought for the 
recovery of a debt incurred by the members of some local board, 
commissioners, or corporate body, and there is nothing to exclude 
the personal liability of the defendants, and to show that a public 
duty is sought to be enforced, or that the ordinary remedy by 
action would not be available, a claim for a mandamus cannot be 
sustained (c). Thus, where the plaintiffs in an action for a 
mandamus set forth that the defendant, as clerk to certain com¬ 
missioners, for putting into execution a local improvement act, 
became indebted to the plaintiffs for certain salary, due to thorn 
for services rendered to the commissioners under the provisions of 
the Act upon the retainer and request of the commissioners, and 
also for work and labour, journeys and attendances, as solicitors for 
the commissioners upon their retainer, &c., and for fees, &c., money 
paid, &c., and on an account stated, and that these debts wero a 
charge upon any monies and funds which might be in the bauds of 
the commissioners, if the commissioners had funds, and, if not, then 
upon a rato leviable under the statute; that the plaiutiffs were 
personally interested, «l*c.; that they demanded and were refused 
payment, and sustained damage, &c., and the plaintiffs then 
claimed a mandamus, it was held, on demurrer, that no right to a 
mandamus had been shown, for there were various ways in which 
the commissioners might retain the services of an attorney ’in 
matters relating to their official duties, and become personally 
liable in respect thereof'; and there was nothing to show that the 
debt claimed could not be recovered by the ordinary remedy by 
way of action of debt(cc). Where the performance of the duty 
is impossible by reason of insufficient funds the Court will not 
issue a writ (d). 

Declaration in an action for a mandamus. —When the man¬ 


ta) Southampton, <fcc., Bridge Co. r. 
Southampton Local Board , 8 El. A BL 
801 ;28 L. J. Q. B. 4L 

(6) Duncan v. Findlater, 8 Cl. k F. 
908 ; Bush r. B^tvan, 32 Law J. Exch. 
68 . 

( o ) Benson r. Pauli, 8 E. A B. 273; 
Norris r. Irish Land Co.. 8 E. 4 B. 
512 ; Bush y. Bearan, 32 Law J. Excli. 
60; some of the passages in the judg¬ 


ment in this case do not appear to be 
roconrilenWe with the judgment of the 
Court of Queen's Bench, m narrowing 
the operation of ss. 69, 70, and 71, of the 
Common Law Procedure Act, 17 k 18 
Viet. c. 125; Ward v. Lumdes, 1 Ell.it 
Ell. 940 ; .28 Law J. Q. B. 206. 

(a) Bush 7 . Ikamn, supra. 

Id) Be the Br>n>' By. Co., 3 Q. B. D. 

10 . 
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damus is claimed for the satisfaction and discharge of a pecuniary 
demand, it must be shown, as we have seen, that it does not con¬ 
stitute a mere private debt, in respect of which the ordinary action 
of debt would be an available remedy, but that the only mode of 
obtaining payment is by recourse to a rate, the duty of making 
and levying which is, by statu to or royal charter, imposed upon 
the defendants. The declaration need not state the precise 
amount due, as in the case of the prerogative writ of mandamus 
to enforce a judgment obtained against an officer of a corpora¬ 
tion ; but the plaintiff is at liberty to allege tho existence of the 
debt generally, leaving it to the jury to fiud the precise amount 
for which the mandamus claimed is to issue, and when that 
amount is found by them, the mandamus forms part of tho judg¬ 
ment in tho action («). 


SKGTION III. 


ON THK AUTIIKXT1CATION OF CONTRACTS. 


Of the. legal authentication of contmcts .—In most countries, 
and under most systems of jurisprudence, certain forms and solem¬ 
nities have been established for the purposo of binding men finally 
and conclusively to the truth and good faith of their acts and 
representations, and for the due authentication of contracts. The 
highest and mast authentic contract known to the civil law was 
called a stipulation ; it was entered into beforo a magistrate or 
public officer, through the medium of interrogatories rind answers 
calculated to explain the nature and extent of the undertaking, to 
put the parties cntcringinto it on their guard, and to show it to bo 
their mature and deliberate act (a). A solemn contract of this 
nature could not afterwards be impeached, except on the ground 
of fraud or deceit, and could not by the civil law be released or 
discharged whilst executory, except by an equally solemn proceed¬ 
ing, conducted by question and answer before the magistrate or 
public functionary, called an acceptilation (b). The civij law did 
not consider tho circumstance of the contract or undertaking being 


(f) Ward ▼. lotnulrj, 1 F.1L k EIL 
010; *cc t\ L. T. Act, 1854, k. 09. 

(«) “ Niinirura leges Hoiimua- oxnndi 
convention? ncmincm obligarivoluernat, 
nc qualec unique promisraui, ct senno, 
*'1* nionnsulius inagis quarn ct volun- 
■* n,, **«t*tc juris nron.it- 
S litium quoqne, nt 

VKaV 8 * .“uvntio «rto molo «t 

tleliWjti 'IT* quara 

“rtam esso. 


voluemnt, ct ex qa&ccrto jare actio com- 
petrrrt, qnain conventioncm stipula¬ 
tion »:m dixerunL” Vilnius, lib. 3, tit 
16, p. 677 ; " Stipitlationis intro- 
ducemhe ratio hire ana fuit, ut disccmi 
jxisset, on promissio tcmcre cfluaa an 
vero consulto concept® esset; " Pcrczii 
prelect 2, p. 71. 

(6) Vi *. p. 677 ; Dig. lib. 45, tit. 1; 
C«L UK 8, tit. 88, 44 ; Dig. lib. 46, tit 
4; last lib. 3, tit. 30; Pandect lib. 50, 
$t 17, ®r% 5, $ar PoOiiA, yoL 5, p. 254. 
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put into writing equivalent to the verba solennia or stipulation. 
The written promise, or acknowledgment, or note, amounted only 
to evidence of the fact or transaction, and might be avoided and 
rendered nugatory by extrinsic testimony; but, if the acknow¬ 
ledgment was made in the prescribed form before the public 
functionaries, it was at once conclusive, and no exception could 
afterwards be brought against it By the intervention of a stipu¬ 
lation, the written contract at once ceased, the lesser security 
being merged in the greater (c). The continental nations, acting 
by analogy to the civil law, recognise in general two classes of 
contracts, of a superior and inferior nature, tho one being public 
authentic acts ratified and confirmed before witnesses, o* in tho 
presence of a magistrate, or a notary public, or a registrar or judge ; 
the others, privato acts, which are entered into and arranged 
between tho parties themselves, without witnesses, and without 
tho ministry or authentication of an/ public officer. Tho publicly 
authenticated contract carries with it full credit ; but the private 
act may be questioned and contradicted, and requires some cause 
or consideration for its compulsory fulfilment (d ). 

Contracts requiring authentication by a signed writing .— 
Contracts for the sale of interests in land. —By the 29 Car. 2, 
c. 9, 8. 4, no action shall bo brought whereby to charge any person 
upon any contract or sale of lands, tenements, or hereditaments, or 
any interest in or concerning them, unless the agreement upon 
which such action shall be brought, or some memorandum or noto 
thereof, shall bo in writing and signed by the party to be charged 
therewith, or some other person thereunto (c) by him lawfully 
authorised. * This refers to agreements not operating as an imme¬ 
diate transfer or conveyance of an estate or interest in land, but as 
contracts to make or execute a grant, or transfer, or conveyance, at 
some subsequent period (/). Agreements for leases and for tbo 
sale, assignment, or surrender of leasehold estates, being contracts 
for a grant or transfer of an estate or interest in land, aro within 
this clause of the statute, and must consequently be authenticated 
by a signed writing (g ). Where anything is to be done which 
substantially amounts to a sale or parting with an interest in land, 
tho contract is within the statute ( h ). A grant of a right to shoot 
and take away game was held within the statute (A h). Where it was 

(0 Finnitu, pp. 735, 73 6, 738 ; Perez. 3 Ch. D. 49. 
pnulect. lib. 4, tit 30; Co<L lib. 14, tit (/) SogtL Vend. 94, n. 

30, a. 14. ed. llotkofrt/L, p. 238. (g) Axon., Y.ntr. 361 ; PoulUncy v. 

(rf) “ f/obligalioa anna mux no pent Holmes, Str. 405. 
avoir aucun tjj'ei ; ” Code Civile, Liv. 3, (A) Kelly v. IFcbster , 12 C. U. 290 ; 

tit 3, s. 4. Willcs, J., Situirt v. Jonu, 15 C. B. N. 

(e) The agent mast be aathoriacJ to S. 717; 33 L. J. C. P. 156. 

Bign the contract and sign it as binding (hh) IFebber v. Lu, B. D. 315. 
the person interested, Suulh ▼. IFdmter, . _ . ' 
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agreed that the plaintiff should surrender her tenancy and prevail 
on her landlord to accept the defendant as tenant in her place, 
and that the defendant should then pay her for so doing 100/., it 
was held that the contract amounted to a sale of an interest in 
land within the statute (i). And, generally, whenever the contract 
or promise sued upon forms part of one • entire contract for an 
interest in land, it will fail to support an action, if it is not authen¬ 
ticated by writing (k), unless there has beta a part performance of 
tho.agreement, in which case it may generally be enforced (/); for 
the Courts will not allow the Statute of Frauds to cover a clearly 
fraudulent act (m). In order to constitute! part performance the 
parties must have put themselves in a different position from that 
in which they would have been had there bceiMio contract, as for 
.’instance when possession is accepted (i»), or whoo,a tenant expends 
money cupon a farm (o), or pays an increased ref>$ (p). And where 
it is evident that the parties have been pursuing A course of acting 
as if there were a contract, tho Court will enforce jtm.b coutract (q). 
Where a father verbally promised his daughter a house as a 
wedding present, and put her in possesion, and'.he paid.instal¬ 
ments to a building society in respect of it, and at hia death there 
was still 110/. duo to the society, it was held tliat the possession 
took the owe out of the Statute, and that the 110/. must come 
out of the father’s estate (r). The mere payment .of purchase- 
* ipolcy is not a part performance (a). Where ^.defendant 
served as housekeeper to tho intestate, who bail ^do but not 
attested a will, in which he left defendant a life estatjtnU fatm, it 
was held there was no part performance sufficient toejalude the 
^Statute (Z). The above doctrine only applies to contracts in respect 
of. land, or at all events does not apply to contracts of sdirioe (u). 

Interests in laml.—Contracts for the letting and, hiring of 
furnished houses and lodgings, by the day, week, or ir^onth, 1 are 
•outracts for an interest in land, and must be authenticated by a 
signed writing, if the contract gives the party a right ,t 0 -any 
specific apartments (i>); but a contract to receive a mdnanth a 


(ff Coding r. Wan/, 1 C. R. 86S; 15 
L. J. a P. 245; but see Anvil r. Dull, 
LR. 10 Q. B. 174; Pulbrook v. Late**, 
1 y. H. D. 284. 

(1) HoiffM r. Johnson, ER 4 H 
689 ; 23 L J. Q. 11. 83; butseePuttnwi 
V. Lnxcts, supra. 

(/) Sunn r. Fabian, I.. R. 1 CL 35; 
35 L Ch&uc. 140. 

* (m) thigh r. Kay, L. R. 7 CL 439. 

(*) l)ak y. Hamilton, 5 Hare, 381; 
Jtorph'U r. Jones, 1 Swanst 172; it*, 

. T 210; Sureornr. Pinion, 3 D. M. A G. 
*4; i*< p. 1125. t 7 

167 1 'JSMLS JclH f C > 5 M >' 1 4 Cr - 
167, j«. 210. 


( P) owv. Fabian, supra/ *'• 

( 7 ) Blackford r. Kirlpatrickjf Barr. 

(r) UngUy r. Ungley, 5 CL'* D. 887, 
C. A. 

(*) Pfr J«nea, L J., Ex parte HOI, 
10 CL D. 619; Clinan r. Code, 1 
Scho. A Let!. 40. 

AUtnas. v. iladdiKm, 7 Q.,B. D. 

(u) Britain t. FomiUr, 48 L J.' 362, 
a A., but see judgment of. Thesiger, 
L J. 

(?) Inman r. Stamp, 1 Stark. 12: 

' ▼. Slmford, 1 C. A J. 891. . ’ 
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house and provide' him with , board *and lodging generally, not 
giving him a right to any specific rooms, has been held not to be a 
contract for an interest in land (x). So a contract to receive a 
ship into a graving dock has been held not to be a contract for an 
interest in land ( y ). Agreements to furnish houses, entered into 
between a landlord and an intended lessee or tenant, where the 
occupation of the house foims the substance of the contract, and 
the furnishing of.it is bargained for ouly in connexion with such 
occupation, are aUo contracts for an interest in land (r). If the 
agreement docs npt form part of a contract for the letting and 
hiring of a house,-Hys then, ol course, only a sale and purchase of 
goods and chattel^ and ha« nothing whatever to do with an in¬ 
terest in land. * 4 

Interest in Itrful. — Agitemenls Jot ilir s oh of a miUf+nntk, • 
by which the. plaintiff agrees to lot the defendant into tho occu¬ 
pation of premises, and the defendant agrees to pay rent, rates, 
and taxes,- is a contract for an interest in land withiu the 
statute (A)'. 

Interest inland.—Afprnnenth to mole alterations<nul reixiirs 
in buildings cnteicd into between a landlotd aud an intended 
losseo or tenant, where the piiucipal subject-matter of tho agree¬ 
ment is tho letting of the buildings, and the improvements and 
alterations arc accessorial thereto ami eontiacted for only in con¬ 
nexion tfith the lease, arc contracts involving an interest in laud 
withii* the statute, and cannot bo enforced unless tlioy aie authen¬ 
ticated by Writing (6). Thus, wheic the plaintiff, being possessed 
of a moSsUAgo and premises for the residue of a term, agreed to 
give up possession to the defendant for the lesidue, in consider** 
tion of tho defendant’s undei taking to do certain repaus to the 
premises, and the defendant, in pursuance of the agreement 
becamfe tenant for the residue of the tcim, hut neglected to fulfil 
his promise to repair the house, it was held that this was aft 
agreement relating to an interest in land within tho statute (c). 
But Y’hfere a tenant in the actual occupation of a house under an 
existing demise orally agreed, in consideiatiou that the laudlord 
would plilfanother story upon the hout>c, to pay him 10J. per annum 
upoji..the cost of the erection, in addition to the rent, and the 
additional story was built, and the laudlord brought Ins action for 
the increased payment, it was held that tho want of a written 


(r) Wright v. Slaxert, 2 Ell. 6 . Ell. 
720 ; 29 L. J. Q. B 161. 

• (v) Wells r. KmgUan-Mjm-Uutl, L. 

R. 10 C. P. 402. 

(t) Vaughan v. Hancock, 3 C. B. 766 ; 
16 L. J. C. P. 1 ; Simmon* r. Simmon 4 
12 Jur. 1. T 


(a) Smart \ Hauling, 24 L. J. C. P., 
76. 

(b) Vaughan r. Hancock, 3 C. B. 766. 
(«) SutUmcrc v. Jldge s 6 M. k W. 

456; Hail </Falmouth v. Thomas , 1 Cr. 
L M. 89. 
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contract formed no objection to the action (</). A contract of 
this kind made by a tenant in the actual occupation and enjoyment 
of the laud, and not forming part of the original contract of 
demise, seems to bo a contract for work and labour and the supply 
of materials, rather than a contract involving an interest in land. 
And, where tho defendant agreed to make good all damage done 
by his workmen in quarrying stone from the plaintiff’s land, it 
was held that this was not an agreement respecting land within 
the statute (e). 

Intercut in land—to,,t,iu:t* for wrier* in connexion with 
the trnnxfrr of an in/crc*/ in /ami .—Where a lessee, who was 
restrained from assigning his lease without licence, agreed to 
assign the lease for 100/., to be paid by the assignee, uud to pay to 
his landlord 40/. out of the 100/. for a licence, and the licence being 
given, and the assignment executed, and the money received, ho 
then refused to pay the 40/. oil tho ground that there was no 
written agreement, it was held that the landlord might recover 
the 40/. in an action for money had and received (/). So, where 
the plaintiff had made an oral agreement with one Kmmnnuel for 
tho purchase of an estate for 000 /., and then agreed in writing 
with the defendant to sell him the bargain for 40/., and the estate 
was afterwards at the plaintiff’s request conveyed to the nominee 
of the defendant, it was held that the defendant was responsible 
for the payment of the 40/. (//). In these cases, the contract being 
executed, the action is in truth an action for a stipulated remunera¬ 
tion for services rendered. Where a contract consists of two 
collateral agreements, one only of which relates to an interest in 
land, then, if that part of tho contract lias been executed, the fact 
of the whole contract not licing in writing will not preclude an 
action on the other ]«irt founded on a promise to lie performed 
after such execution ; but one contract founded upon one consider¬ 
ation cannot be bi-scctcd so as to make a new contract and a new 
consideration out of one half (//). Where tho defendant, having 
no interest in a public-house, agreed to get the plaintiff a lease of 
it, it was held that this was a contract for an interest in land 
within the statute (i). 

Intercut in Land — Agreement* concerning hindrnWrks and 
/muularies .—If two occupiers of adjoining lands agree that a wall 
or fence shall be built by one of them as a boundary common to 

('0 v. JUxburL, 7 Taunt. 157; 2 (</) Srauum v. Price, 1 Ry. & Mood. 

Marsh. 4S:i; Srrvjo v. Deane, 1 Moo. k 195 ; Orcrii v. Saddinyton, 7 Ell. L 111 
1\ 227 ; 4 Bing. 459. SOS. 

(«•) (Uijitlu v. Jenkins, 10 Jur. N. S. (k) Hodytun v. Johnson, K. It. L K. 
-<>'• 089 ; 28 L. J. Q. B. 88. 

(/) v. Young, 12 East, 514, (#) Horsey r. Gruhmn, L. It. 50. P. 9; 

39 L. J. C. 1*. 58. 
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both, and that the other shall pay his proportion of the expense, 
this is not a contract for an interest in land within the meaning of 
the statute (&), and need not consequently be authenticated by a 
signed writing. 

Intercut in land — Vontnu-t* inputting (/rowing — gras* 

— tindxr, <Lc .—An agreement for the sale and purchase of growing 
grass (primas venture), growing timber or underwood, growing 
fruit and hops, not made with si view to their immediate severance 
and removal from the soil and delivery as chattels to the purchaser, 
is a contract for the sale of an interest in land {/), as such things 
aro not distinguishable from the land itself in legal contemplation 
until actual severance, and pass to tho heir, and not to the 
executor (hi ) ; but fr net ha indtoitriiilrs, such as growing crops of 
turnips, potatoes, and corn, and the annual productions of tho soil 
raised by the labour of man, which are seizable by the sheriff 
under a fi. fa., and pass to the executor and not to the heir, are 
considered goods and chattels; and contracts for the sale of them 
aro, from this their original nature, considered to be contracts 
for tho sale of goods and chattels, and not of an interest in land, 
although they arc to remain in the soil and derive a nutriment 
thorefrom until they have arrived at maturity; and the mere 
licence to come upon the land for the purpose of gathering and 
securing tho crop, which is incident to such a contract, is not a sale 
of an interest in land within the meaning of tho statute (v). If 
fruit is sold at so much a bushel, and timber at so much a foot, 
with a view to its immediate severance from the soil, and delivery 
as a chattel to the vendee, the contract is not a contract for the 
sale of an interest in land, but for the sale of goods and chattels, 
“ the produce of the trees when they should be cut down and 
severed from tho freehold " (••). It is tho same as if the parties 
had contracted for so much fruit already picked, or for so many 
feet of timber already foiled (But, whore a man agrees to hire 
the land and take tho crops growing thereon at a valuation, and to 
pay a certain sum for work and labour and materials expended in 

(k) S/mirl r. Smith, 7 Taunt. 158. 540 ; growing rroinare not however goods 

(/) Crosby r. IVcuUrrorth, 8 Ki»t, CIO ; wul chattel* within the llilla of Sale Act 
Carrington r. 1tool*, 2 M. k W. 248; until norered, see Uranium v. Griffith*, 
ScoreU v. ltoxatl, \ Y. A J. 398; Sugd. 1 0. 1\ 0. 349 ; 2 l\ 1\ D. 212 ; Er 
Vend. ch. 3, sec. 2; Petek v. Tut itt, 15 (trie National Mercantile Saul', 16 Hi. 
M. fc W. 115. P. 104 ; they will jiass in a will under 

(m) Roduxll y. Phillips, 9 M. k W. the word* farming stock, aoc In rc Boose, 
504 ; Waddington ▼. Bristoir, 2 II. It T. 17 CL 1). 696. 

455. (o) Smith r. Snrman, 9 K. k C. 568 ; 

(it) Parker v. Staniland, 11 East, 362 • Marshall v. Grrrn, 1 C. 1*. I). 35. 
War-trick v. Brace, 2 M. k S. 208 ; May (p) Lonl Abingcr, Hodicdl v. Phillip % 

K v. Wadsley, S&4C. 357 ;5D.fc 9 1 !.k W. 505; Kolfe, B., Washbonrn, . 

24 ; Evans v. Roberts, 8D.&K. 614 ; v. Burroics, 16 L. J. fyteb. 266 ; lExch. 

5 B. & C 829 ; Watts r. Friend, 10 B. 115. 
k C. 446 ; Daunt r. Ferguson, 1 Hayes, 

*12 
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getting the lands ready for tillage, this is an entire contract for an 
interest in land ; and the growing crops cannot in such a case be 
treated as goods and chattels ( q). 

Where a contract was entered into for the sale of a crop of com 
on tho land and the profit of the stubble afterwards, and the 
vendor was to have liberty for his cattle to run with the purchaser’s, 
and the purchaser was to have some potatoes growing on the land 
and whatever lay grass was in the fields, and was to harvest the 
corn and dig up the potatoes, and the vendor was to pay tho tithe, 
it was held that this was not a contract for any interest in land, 
but a sale of goods and chattels as to all but the lay grass ; and, as 
to that, a contract for the agistment of the purchaser’s cattle (?•). 
If the contract is within the 4tii section of the statute as a contract 
for tho sale of an interest in land, it must be authenticated by 
writing ; and, if it does uot fall within that section, but within the 
17th, as a contract for tho sale of goods and chattels, there must still 
be writing, unless the value of the subject-matter of the contract 
does not amount to I Of., or the growing produce has been severed 
and delivered, or earnest has been given, or a part payment made, 
or there has been a put acceptance and receipt (a). 

Autficiitiniliiw o/ cxfcnlorff anitivcf* for thr »ilr of 'jihhIs or 
chattel *.—By the 17th section of the Statute of Frauds, no contract 
for the sale of any goods, wares, and merchandise for the price of 
10/. sterling or upwards shall be allowed to be good, except 
the buyer shall accept part of the goods so sold aud actually re¬ 
ceive the same, or give something in earnest to bind tho bargain 
or in part payment, or except some note or memorandum in 
writing of the bargain be made and signed by tho parties to be 
charged by such contract, or their agents thereunto lawfully au¬ 
thorised. This section was held not to extend to contracts for tho 
making and manufacture of goods, i.c., contracts to make and 
complete and deliver at some xul>scqucnt period goods not in 
existence, and consequently not capable of deliver}' or of part 
acceptance at the time of the making of the contract, such as 
contracts to build a ship, or make a chariot, dtc., and which were 
considered to 1** contracts for work and labour and the supply of 
materials, rather than contracts of sale (7); whereupon the 9 Geo. 4, 
c. 14, s. 7, was passed, which extends the provisions of tho 
Statute of Frauds respecting the sale of goods to all contracts for 
the sale of goods of the value of 101. and upwards, “ notwith¬ 
standing the goods may be intended to be delivered at some future 
time, or may uot at the time of such contract be actually made, 

iq) Jhrl „/ Fu^uvth v. Tlmmas, 1 Cr. (r) Jones r. Flint, 10 Ad. & K. 578. 

* 80 ; Ilnrrty Grabham, 6 Ad. k (#) Marshall v. Orem, 1 C. Y. 1). 85. 

r - w - (<) Groves v. Buck', 8 M. k S. 178. 
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procured, or provided, or fit or ready for delivery, or some act may 
be requisite for the making or completing thereof and rendering 
the same fit for delivery ” (tt). The statute applies only to execu¬ 
tory contracts for the sale of goods and chattels, where the party 
sought to be charged as the purchaser has uot accepted or received 
the goods. If the goods have been delivered to, and received by, 
the buyer, tho latter cannot of course resist payment of the price 
on the ground that there is no memorandum in writing of the 
contract ( v ). The two sections of these statutes are to be read 
together; and the consequence is, that the word “ value ” in the 
last-named, is substituted for the word “price” in the first-named, 
statute (x). . 

Contractu for the sale of fixtures and shares .—Contracts for 
the sale of fixtures are not within the operation of the Statute of 
Frauds, inasmuch as they arc not goods and chattels within the 
meaning of tho statute, nor do thoy constitute, although annexed 
to the freehold, an interest in land ( y ). Railway shares also, and 
shares in tho profits of a mine, arc neither interests in land, nor 
are they goods and chattels; and contracts for the purchase and 
sale of them are not, consequently, within tho statute, and do not 
require to be authenticated by writing ( z ); but tho transfer of the 
share in fulfilment of a contract of sale must, in general, be made 
in writing or by deed. If each shareholder in a mine has a joint 
interest in the land itself, that interest cannot pass except in the 
mode prescribed by the 4th section of the Statute of Frauds: 
but, if each shareholder 1ms merely a right to a divisible pro¬ 
portion of the profits of the adventure, the ca*c is not within the 
statute (a). 

Promises by cxeciUors ami <ufminislrutors .—By tho 4th sec¬ 
tion of the Statute of Frauds, no action shall be brought whereby to 
charge any executor or administrator upon any special promise to 
answer damages out of his own estate, unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party to bo charged 
therewith, or some other person thereunto by him lawfully 
authorised. We have already seen (ft), that the promise of an 
executor or administrator to pay the debt of his testator or intes- 

(a) Iac v. driffin, 1 B. & S. 272; 30 Gr. 1: Lee v. dad-ill, 1 Q. B. D. 700. 

L. J. Q. B. 252. (:) Parko, B., « M. & W. 214; Humble 

(r) SSearU v. Kccxcj, 2 Esp. 598 ; v. MxUkell, 11 Ad. k K. 205 ; Bradley v. 
J favor v. Pyne, 11 Moore, 0; Teal v. Holdsrcurth, 3M. t \Y. 422; Tempeei v. 
Auly, 2 B. A B. 100. Kilner, 3 C. B. 240 ; Boiclby v. Bell, ib. 

(x) Harman r. Recce. 18 C. B. 595. 284. 

(y) Parke, B., 1 C. M. & K. 275; (a) liaison r. Spmtley, 10 Exch. 243 ; 

Haller t r. Bunder, ib. 286 ; 8 Tyr. 959; Poxeell r. 1.4 v' B. 354. 

Lee r. Riedon, 7 Taunt. 191; Parke, J., {b) Aide, p. 4. 

2 Sc. 249; Pinner v. Arnold, l Tyr. k 
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tate i« a mere nwlum 'pactum, and does not impose any personal 
liability upon the latter, or make him chargeable in liis own right, 
unless there is some consideration for the promise. And the 
putting of the promise into writing pursuant to the statute does 
not do away with the necessity of a consideration ; “for the statute 
was made for the relief of personal representatives, and did not 
intend to charge them further than by common law they were 
chargeable ” (c). 

Pi'tnnixea to mincer fur the debt, default, or mist'airiayc of 
another .—The Statute of Frauds further enacts (s. 4), that no 
action shall be brought, wheroby to charge the defendant upon any 
special promise to nns\\cr for the debt, default, or miscarriage of 
another, unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall l>e in writing 
and signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorised. This clause does 
not apply to the case where a party giving a guarantee is himself 
liable to the demand which he is purporting to guarantee; it must 
bo exclusively the debt, default, or miscarriage of another (</). But 
it applies to a promise to be answerable for a tortious act as well 
as a breach of contract; such as a promise to the lender of a horse 
to 1)0 answerable for the sale riding and re-delivery of it by the 
borrower, or a promise to the owner of a horse injured by an act of 
trespass, to make good the damage on condition that he would not 
sue the trespasser (/•). But it has been held that the statute 
applies only to promises made to the |>orxon to whom another is 
answemblc(/), and that it mu3t be a promise toauswerfor a debt 
of, or a default in some duty by, that other person towards the 
promisee (y), and, therefore, that a promise by B. to indemnify A. 
against all liability, if lie would become bail for the appearance of 
C. to answer a charge of misdemeanor, is not a promise to answer 
for the debt or default of another within the statute, since no debt 
or duty was owing from C. to A. (/#.). On the other haud, a pro¬ 
mise to indemnify another from the consequences of becoming bail 
for a third person in a civil action lias been held to bo within 
the statute, a decision which is to be supported, if at all, on the 
ground that the person bailed is legally bound to indemnify his 
hail by surrendering or paying the debt (/). There can be no 


(*•) Hmm v. /Ii/ijJu-t, 7 T. It. 350, u. 
M) OrMt v. Cvpi*d\ 26 L ,1. I'll. 
CunlHri'f v. Jiaetie, 22 L. J. Kx. 
i»7. 

(' j 1 Orkia yr v. DarntU, Kayni. 1085 ; 
S;llk - u. b. ; 6 Mod. 249 : Kirkham 
V. il'.rlcr, 2 U. k AW. 618. 

(J , v. Krrvjox, 11 Ad. k E. 


(g) Hanjrrnrrs v. Pnrxone, 18 M. & 
W. 570; TMouuu v. Cook, 8 B. k C. 
728 ; Under v. King!,am, 13 0. B. N. 8. 
344; 32 !«. J. C. P. 108. 

(A) Cripps v. J/artno/l, 4 H. k S. 414: 
32 I* J. y. U. 381 ; Wilde* v. Dudlow, 
L. R. 19 Kq. 198. 

(0 Green v. Crcmcdf, 10 Ail. k K. 
453 ; bat nee Batwn r. King, 4 II. k N. 
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suretyship unless there be a principal debtor, who may be consti¬ 
tuted in the course of the transaction by matters ex /tout facto, 
and need not be so at the time, but until there is a principal 
debtor there can be no suretyship. Nor can a man guarantee 
anybody elsc’s debt unless there is a debt to be guaranteed (Ic). 
A promise by one parishioner to indemnify another against the 
consequences of resisting a claim of tithe is not a promise to be 
responsible for the default of another, but a promise to pay what 
the promisee may lose by defending the promisor’s interests in a 
suit (I). If A., in consideration that B. will stay proceedings in an 
actiou he has commenced against C., to recover a sum of money 
due to him from (?., promises to pay that money, such promise is 
a promise to answer for the debt of another within the 4th section 
of the statuto (#*#). 

The operation of the statute is not confined to collateral 
undertakings to be answerable for a subsisting debt or duty; it 
extends to undertakings made before the debt accrues or the duty 
arisos; and a guarantee, consequently, which a tradesman, before 
he sends out g«>ods on credit, requires from a third party, because 
he does not liko to trust the person for whose use the goods are 
intended, is within the statute, if the latter has been treated by 
the tradesman as his debtor (n). Thus, where the plaintiff, 
having commenced certain business for one Fox, refused to go on 
with it, without a promise by the defendant to pay the further 
expenses to be incurred, it was held that this promise was within 
the statute (»); and, where tho defendant verbally promised that, 
if the plaintiff would supply A. with iron and tako A. \s acceptances, 
he would discount them, it was held that this was a promise to 
answer for the default of another, and, not being in writing, could 
not be enforced, on the ground that a contract to give a guarantee 
is required to be in writing as much as a guarantee itself (p). 

But the sale may be to one man, although the goods arc to bo 
delivered to another; and a person may promise to pay for goods 
supplied to, or for work done at his request or by his directions 
for a third party, as the real debtor, and not in the character of a 
surety; and, if lie has^becu treated by tho person who has furnished 
the goods, or done the work, as the party liable, and credit has 
been given to him, his promise or undertaking to pay is not a 
collateral promise to answer for the debt of another, aud the case 

730 ; 28 L J. Rx. 327 ; ami Cripj* r. («) Fisk v. Hu'c/Unso*, 2 Wils. 94. 

Jfartnoll, 4 B. AS. 414 ; 32 J.. .1. Q. K (») 7VefcW r. Faria, 3 Doug. 18 ; 

381. Famous v. Waller, ib. 14, u. c. ; Matson 

( k) lakeman v. Mo anisicphen, L. K. 7 v. IFharuiH, 2 T. R. 80. 

II. L. 17, per Ld. Selboume, p. 24. (o) Baiter v. Fax, 1 Stark. 270. 

(0 Adams v. Danstp, 6 Ring. 506; 4 (p) Mallei r. i-u nan, L. R. 1 C. I*. 

Moo. ic P. 245. 163; 35 L. J. C. P. ;Q. 
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consequently is out of the statute ( q ). If two come to a shop, and 
one buys, and the other to gain him credit promises the seller, “ if 
he does not pay you, I will,” this is a collateral undertaking, void 
without writing by the statute. But, if he says, “ Let him have 
the goods, I will be your paymaster,” this is an undertaking as for 
himself; and he shall be intended to be the very buyer (r). If 
the person for whose use the goods are furnished is liable at all, 
or if his liability is made the foundation of a contract by another 
to be liable for the goods, the contract is a promise to indemnify, 
.•Hid is void if not in writing; but, if the parties do not contem¬ 
plate the liability of a principal debtor, the promisor is primarily 
liable and the contract is not within the statute (a). Where the 
defendant, in consideration that the plaintiff, at the request of the 
defendant, would provide a workman with materials for his work, 
promised the plaintiff to pay him a reasonable sum for such 
materials out of such monies received by him as should become 
due to the workman in respect of tho work, it was held that this 
was not u promise by a surety to answer for tho debt or default of 
another, within the meaning of tho statute, but an original inde¬ 
pendent contract (*). If goods are furnished to an infant at tho 
request of the defendant, tho defendant’s undertaking or promiso 
to pay for them is not a collateral promise to answer for tho debt 
of another, inasmuch as tho infant is not liablo to pay for them, 
and cannot be indebted, by reason of his minority (u). 

Tho contract of a factor binding him in tho terms implied by a 
del credere commission is not within the Statute of Frauds. The 
contract is the factor’s own contract; and the debt of another 
comes in incidentally only as a measure of damages (x). Where 
the defendant, in consideration that the plaintiff would discharge 
a debtor out of custody, promised the plaintiff to pay him tho 
debt, it was held that this was not a collateral promise to answer 
for the debt of another, the debt being extinguished by the dis¬ 
charge of the debtor (y). Where the defendant, in order to get rid 
of an incumbrance ou his own property, or to obtain some direct 
personal advantage to himself, promises to pay the debt of auother, 
the promise is not within the statute. And, if the original debt 


(#) Ilaryrcnres y. I\s*mns, 13 M. k 
W. CGI ; JIuHUlsUphcn v. JsdonuH, L. 
R- 7 Q. Ii. 196 ; 41 L. J. Q. B. 67. 

(r) Birhayr v. Darnell, 1 Salk. 27 ; 6 
Mod. 200 ; Watkins v. Perkins, Kaym. 
--V' Saamtin V. Price, 1 k P. 086 ; 
10 Moore, 34. 

\$ Per Willc*, J., MountdejJim r. 

L K - 7 * 190 i 41 L J ‘ 

(0 .Memn y. Smith, 2 C. M. k R. 
6-7 ; htetUvng v . 7 M k w m 


(,'crish v. Charlier, 1 C. B. 13. 

(«) Harris v. Uuntbmeh, 1 Bur. 373; 
DuncomU v. Tickridgc, Aluyu, 94: 1 
Wins. Sound. 211, d. 

(/•) Wolff v. Koppcll, 5 Hill, N. Y. R. 
45S; Couturier v. Hastic, 8 Kxch. 56. 

(!/) Goodman v. Chase, 1 B. k Aid. 
297 ; Butcher v. SUiuirt, 11 M. k W. 
857; 12 L J. Exch. 891; Lane v. 
Burghart, 1 Q. B. 037; Bird v. Gammon, 
6 Sc. 213; 3 Bing. N. C. 888 . 
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be discharged and extinguished by the substitution in lien thereof 
of a new contract by a third person to pay the amount of that 
debt, such new contract is not a collateral promise to answer for 
the debt or default of another (s). Thus where a purchaser of 
goods, being unable to pay for them, transferred and delivered 
them to the defendant, and the latter promised the vendor to pay 
for them, it was held that this was a substitution of a new con¬ 
tract of sale and a new purchaser, in lieu of the original contract 
of sale; that the original purchaser was discharged from all liability 
in respect of the goods; and that, his debt being extinguished, 
the promise was not a promise to be answerable for the debt of 
another (a). 

A contract or promise, although made concerning the debt or 
default of a third party, may yet be an original contract not 
within the statute (b). If the plaintiff has a lien upon the goods 
and chattels of his debtor in his possession, or if he holds securi¬ 
ties for the paymeut of his debt, and is induced cither to give up 
Ins lien upon tho goods, or to part witli his securities, upon the 
faith of a promise, made by the defendant, to pay the amount of 
tho plaintiff’s claim thereon, the promise so made is not within 
the mischief intended to bo provided against by the Statute of 
Frauds (c). Where the plaintiff had distrained upon his tenant 
for rent in arrear, aud afterwards delivered up the goods and 
chattels to the defendants, for the use of tho tenant, upon tho 
faith of an undertaking by tho defendants to pay the rent, it was 
held that the undertaking was not within the statute (<l). Tho 
consideration need not appear in writing, see post, p. U40. 

Agreement* in nmnieleratioii of marrutgr .—The 4th section 
of tho Statute of Frauds further enacts that no action sliali be 
brought whereby to charge any person upon any agreement made 
in consideration of marriage, unless the agreement upon which 
such action shall be brought, or some memorandum or noio 
thereof, shall bo in writing and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully 
authorised. <Thi« does not extend to the marriage contract itself. 
Promises of marriage, consequently, are binding, though not 
reduced into writing and signed by the party sought to bo charged 
thereon ( e ). But all promises and agreements made by one 

(z) Hodgson x. Arulermm, 5 P. k R. Aubni, 2 East 325 ; Waller v. Taylor, 
746, 747 ; 3 B. A 0. 855, 856 ; Lory v. 6 C. k P. 752; Kilzgrnild v. Dressier, 7 
IPNdie, 4D.&K.7; Taylor x. Hilary, C. B. N. S. 374 ; 29 L. J. C. l\ 113. 

1 C. M. k R. 743; 3 Dowl. 461. (d) Rhcanl* v. Kelly, 6 M. k S. 204 ; 

(a) Browin'/ v. Stallanl, 5 Taunt. Williams x. Ispcr, 3 Burr. 1887 ; Bau\)>- 

450. to a v. Paulin,12 Moore, 497 ; Houldilch 

( b) Walker v. Hitt, 5 II. * N. 419. r. Milne, 3 E*p. 86 ; 1 Wm*. 8auu«l. 

(c) Barker v. Birt, 10 M. k W. 61 ; 211 U., 211 c., ed. 18,5. 

Barrell v. Trussdl. 4 Taunt. 117; Here- (e) Cork v. Bakei, 1 £tr. 34 ; Harrison 
dilh v. Short, Salk. 25; Castling v. r. Cage, 1 Raym. 386. 
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person in consideration of the completion of a marriage by another 
are within the statute, and must be reduced into writing. The 
solemnization of the marriage does not take the case out of the 
operation of the statute (/). A letter written by a father, signify¬ 
ing his assent to the marriage of his daughter with J. S., and that 
lie would give her a marriage-portion of 500£, was held a sufficient 
promise in writing within the statute {•)). A promise before 
marriage, by the husband to the wife, that, if she will forego a 
contemplated settlement, ho will make the same provision for her 
by his will, is within the statute, and cannot be enforced if not 
made in writing (/#). 

AyirfiHfiit* nof to /*• jtrr/onned within a year .—The 4th 
section of the Statute of Frauds further enacts that no action shall 
be brought whereby to charge any person upon any agreement 
that is not to be performed within the space of one year from the 
making thereof, unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof, shall be 
iu writing and signed by the party to be charged therewith or 
some other ficrsoii thereunto by him lawfully authorised. This 
extends to all contracts which are not by the terms of them to lie 
fully and completely executisl within a year. A part performance 
•»f the contract will not, consequently, take it out of the provisions 
of the statute. Thus, when* a person had become a subscriber to 
the “Boydull Shakspeare," a work which was published in numbers, 
ami could not be, and was not intended to be, completed within a 
year, and had taken and |taid for several numbers as they camo 
out, and then refused to continue his subscription and complete 
tlie set, it was held that an action could not bo maintained against 
him for his subscription, as there was no written contract signed 
by him according to the statute (i). But, if the contract has been 
wholly performed on the put of the plaintiff, it is no answer that 
there i« no memorandum in writing; for the statute does not 
apply where the consideration is executed (k). If the contract be 
foi more than a year, the fact that it is defeasible within the year 
will not take it out of the operation of the statute (/).» A contract 
whereby a coachmaker agrees to let a carriage for a term of five 
years, in consideration of an annual paymeut for the use of it, but 
which, by the custom of the trade, is determinable at any time 


(/) OUuh v. Mw, I- K. 1 CJi. 137 ; 
- H. L. 127 ; 35 l- J. Ch. 292 ; 36 
L J. Ch. 880. 

<ff) t'ovnlfai of Mo\otlacnr v. MnxmJI, 
’ s, »- ‘230 ; JJirt v. lUossf, 2 Vei.tr. 361 ; 
I’-ii 1 *. Abr. Agreements (C) 3. 

(A i VqIuh v. Colon, L. K. 1 Ch. 137; 
•0. 2 H. L. ] >7 ; 35 L. J. CU. 29*2 ; 36 


I~ J. Ch. 886 ; but sco WUliamu v, 
irdliavi*, 37 L. J. Ch. 854. 

(0 Ifajddl v. Ifrummond, U E* 8 t 
154, 158 ; Sweet v. Lee, 4 Sc. N. R. 90 : 
Roberts v. Tucker , 3 Rxch. 632. 

(*) Knowlnan v. Bluclt, L. R. 9 Ex. 
307. 

(1) Dob*m r. Col Its, 1 H. k N. 84. 
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within that period, on payment of a years hire, is an agreement 
not to be performed within a year, within the meaning of the 
statute (m). So also is a contract for a year’8 service to commence 
on a day subsequent to the making of *the contract; for a contract 
which extends one minute beyond the time pointed out by the 
statute falls within its prohibition (n). But a contract or general 
hiring for one year from the time of the makiug of the contract, 
and so on from year to year so long as the parties shall respectively 
please, has been held not to extend beyond the time limited by 
the statute, and is not consequently within the provisions of the 
4th section (o). 

Whero the defendant entered the service of the plaintiff on 
the terms that if he should leave the employment he should not 
cavry on the same sort of business within five miles, it was held 
that the agreement was jtrimd fitcir not to performed within a 
year (p). 

The statute does not oxtend to contracts which are to l>e per¬ 
formed upon the happening of some uncertain event, and which 
consequently may or may not l>o completed within a year. Thus 
it has been laid down that, “ where the sigrcemcnt is to be per¬ 
formed upon a contingency, and it does not appear, in the agree¬ 
ment, that it is to ho |K?rformod after a year, a note in writing is 
not necessary, for the contingent and uncertain event might 
happen within the year; hut,where it appears, by the whole tenoi 
of the agreement, that it is to be i»crformcd alter the year, a note 
is necessary " (//). An agreement, therefore, to |»ny the plaintiff so 
many guineas on the day of his marriage, was held not within the 
statute, although the marriage did not take effect for nine years, 
for it might have happened within a year (/•). So t«»o a verbal 
promise, founded upon a good consideration, to leave the plaintiff 
a legacy of a certain amount, has l*»en held to be binding (s). 
And where an oral promise was made to pay so much money on 
the return of a ship, which did not happen for two years, it was 
held that the promise was not within the statute, for the ship 
might havo returned withiu the year, though by accident it. 
happened that it did not ( l ). Neither does the statute apply 
where the contract is wholly executed, or intended to be so, by one 


(«*) Hinh v. The Barl of Liverpool, l' 
II. it C. 392. 

(h) Bracegirdle v. Jleafd , 1 B. k Aid. 
722 ; Xnetting v. Lord Jlunliogjirld, 1 
C. M. k It. 25 ; see Caxdkorn v. Cordrcy, 
13 <;. B. N. a 403 ; 32 I* J. C. P. 152. 

(o) BeeUon v. Collyer, 12 Moore, 552; 
4 Mine. 309 ; Oirawi r. Richmond, 2 C. 
B. 835. 

(/>) Jkrrji v. Shannon, 4 Kx. D. 81, 


jar Hankins J. 

(.#) WW/jr V. 1 Union, 12 Moore, 182. 
183 ; 4 liing 43, 44 ; Smith v. Ncnle, 2 
C. II. V. S. 87 ; 2« L. J. C. P. 143. 

(r) l'drr v. (vmptoH, Skin. 353 ; Holt, 
320 ; Smith v. Wadatt, 1 lUyin. 310. 

<*) JUittey v. liidl< y, 34 I,. J. Ch. 462. 
(/) Anon., Salk 280 ; Fndon v. Eih- 
bUrs, 3 Burr. 1282 . • W. 11L 353. 
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of the parties thereto, within the year, although there are some 
acts to be done by the other party beyond the prescribed limit. 
Thus, where a landlord agreed to lay out 50/. in improvements 
upon the demised premises, and the tenant agreed to pay 57. per 
annum for the remainder of his term, of which several years were 
then unexpired, in addition to the reserved rent, and the 50/. was 
expended within the year, and the landlord afterwards brought his 
action for the arrears of the 5/., it was held that he was entitled 
to recover, though the agreement had not been put into writing 
and signed (v). 

titcpiisitm of tlr written meitu/raiuluni of the oontruct .—If 
one person signs and forwards to another a written proposal, and 
this proposal is accepted and acted upon by the party to whom it is 
.sent, there is a sufficient memorandum of the contract to satisfy 
the 4th section of the Statute of Frauds, and charge the sender, 
provided the terms of the contract can be ascertained from the 
written proposal construed iu connexion with the surrounding cir¬ 
cumstances (r). A lettev making an offer or tendering certain 
terms for acceptance may be interpreted by the aid of other letters 
botween the same parties referring to the 6amo subject-matter for 
the purpose of cstaldishing the terms of a contract within the 4th 
section of the statute(y), provided no extrinsic evidence is required 
to connect them (r). And indeed any printed papers or communi¬ 
cations in writing which may have passed between the parties, 
forming on the face of them part of one connected transaction, may 
be incorporated ami construed together, and made to establish the 
requisite written evidence of an “agreement " ( a ). But the names 
of the parties and the terms of the contract must appear from a 
comparison of the writings themselves; and they must manifestly 
refer to the same contract and transaction, and must not be con¬ 
tradictory to each other (5). It lias also been held that parol 
evidence might be sulmitted to identify an unsigned agreement 
as being the one referred to in a signed minute iu a minute- 

(«) JJtmcVnn v. J!rn>l. 3 1’.. k Ad. UM; 27 I* .1. Ck. 46. 

Cherry v. Hnnimj, 4 Kxcli. 621 ; Macor (*.) See Vhajniurn v. ('allis, 0 O'. B. N. 
v. Pyxr, 11 Moon-, 2. tf. 769 ; 30 L. J. C. V. 241; Peek v. North 

(r) Smith v. Nmlr, •» i'. |J. N. S. 67 ; Staffordshire Ha il tea y Cm ninny, 32 L. J. 

*26 k J. C. I*. 142 ; Jlcu.** v. PicMcy, ( fc ». 11.241. 

I* II 1 Ex. 342 ; 35 L J. Kt. 218 ; PrrL (a) Hint v. Jllosse, 2 Ventr. 361 : 
v. Tfu North S/iiffxnlsJtirr '.Jin itimy Corn- DoJxll v. Hutchinson, 3 Ad. k K 355; 
l*inu, 32 L. J. Q. 11. 241 ; Warner r. tW v. DujficJH, 7 Moore, 252 ; Steeul v. 

Il tlliiujtjiH, 3 brew. 523; Licrrjxti Loldard, 8 ib. 2 ; Baumann v. James, 

K«"*9h Bank V. Ecrtci, 4 H. k N. 143; L. R. 3 Ch. 508. 

L J. Ex. 122 ; Bird v. Blow, 2 V'cntr. (5) Koiworthy r. Schofield, 2 B. k C. 
Ml . L*L St. JlirUjtay v. 048; Cooper ▼. SnutJi, 15 East, 103: 

H barton, 6 H. !«. C. 293. Jackson v. Lowe, 1 Ring. 9; Smith v. 

t?/) Peck v. Th. North Staffordshire Surmnn, 9 B. & C. 561 : Williams v. 

32 L J - Q- R 2 E1L k Ell. 349: 29 L. J. Q. 

v - 6 H. L. C. 838: B. 1. V 
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book (c), or a receipt by the defendant for a deposit as being 
given in respect of the same subject-matter as an agreement 
signed only by the plaintiff (</); or a reference in a signed letter 
by tbe defendant to a memorandum signed by the plaintiff («). 

If two parties have entered into an agreement for the per¬ 
formance of particular acts or duties, it is not necessary to show 
that the memorandum of the agreement has been signed by both 
parties, in order to render the one who 1ms signed it liable upon 
the contract. Thus, if an agreement has boon made by word of 
mouth for the purchase and sale of nu estate, and the purchaser 
signs a memorandum by which he agrees to buy the property for 
a certain sum from the vendor, and the vendor is ready to establish 
his title, and is willing and offers to convey the property to the 
purchaser, the latter cannot escape from his agreement to buy by 
saying that the vendor had signed no memorandum of the contract 
and was not himself liable upon it by reason of the statute (/). So, 
if a purchaser sends an order in writing signed by him for goods, 
which arc selected and forwarded to him, and ho then declines to 
receive them, it is no answor to an action for not accepting and 
paying for the goods, to say that there was no inoraprandum of 
the contract signed by the vendor (g). But, although it is not 
necessary that both parties should sign the memorandum, both 
parties must be specified either nominally or by a sufficient de¬ 
scription or reference (/*), unless the plaintiff has estopped himself 
from repudiating the contract (/). Thus, in the ease of a bar- » 
gain and sale of goods and chattels, it must appear from the 
memorandum signed by the purchaser that the plaintiff is the 
vendor; for, if that is left wholly uncertain, the memorandum 
will be insufficient (A*). And, where a price is agreed upon at 
the time of the sale, it must be set forth on the face of the 
memorandum^). So also before the Court will decree specific 
performance of a coutract for sale of real property, it must be 

(c) Jones v. Victoria Orating lkxk 517. 

Co., 2 Q. B. D. 314. (0 Thomas v. B.von, 1 Q. B. D. 714. 

(d) IjOivj v. Millar, 4 C. P. D. 450. (k) t'hnmyinn v. Plummer, 1 N. R. 

C. A. : soe also Shardloic v. CoUtrell, 20 252 ; Graham r. 5 Bine. N. C. 

Ch. D. 90. 603 ; Sari y. Bomb’Hon, 1 C. It. N. 8 . 

[c) Cave r. findings, 7 Q. B. D. 125. 195; 26 L. J. C. 1*. 78 ; Vtindnti/Kroh 

{/) Hatton ▼. Ora* 2 Ch. C. 164; r. Spooner, L. R. 1 Ex. 316 ; 35 L J. 

Fomle v. Freeman, 9 Yea. 351 ; Scion v. Ex. 201; Potter v. JHiJfiM, L. K. 

Slade, 7 Yes. 264 ; Lat/thonrpr. Br;ian/, 18 E*|. 4. Bat parol evidence may be 

2 Bing. N. C. 735 ; 3 Scott, 238. given of the relative trades of the parties ; 

(y) Bgcrton r. Matheics, 6 East, 307 ; and if from that it c.m 1« inferred with 
Licerpool Borough Bank v. Eccles, 4 H. returnable certainty which wok tho soller 
& N. 148 ; 24 L. J. Ex. 122 ; Allen r. and which the buyer, that will be suffi- 
Btnmd, 3 Taunt. 169. rient, A ncc/l r. Radford, L. K. 3 C. P. 

(A) Williams v. Lake, 2 KU. k Ell. 52; 37 L. J. C. P. 1 . 

340; 20 L. J. Q. B. 1 ; Sale v. Lambert, (/) Goodman r. OriJUhs, 1 H. k N. 

I- R. 18 Kq. 1 ; Commins v. Scott, L. 676; as to the requisites of tho motno- 

R. 20 Eq. 11 ; Catlin v. King, 5 Ch. 1>. rundum of a conttt«t 'f sale, sc© further, 
660; Williams v. Jordain, 6 Ch. 1). pod, p. 915. 
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sufficiently <lescribc<l in the receipt or memorandum (in). Again, 
if the contract is a contract for the performance by the parties of 
mutual recurring acts and services from time to time, l»oth must 
be bound by the contract, or neither can be made liable upon 
it («), except in respect of acts done and services actually ren¬ 
dered. Tims, if a servant signs a memorandum of agreement 
by which he undertakes to serve his employer for more than a 
year, and enters upon the service, he is, nevertheless, not bound 
by his agreement to serve for a year, unless the memorandum is 
also signed by the employer; for, if the latter is not bound to em¬ 
ploy for the term specified, the servant is not bound to serve (o); 
but in all other respects, as regards work actually done and ser¬ 
vices rendered, the servant would be bound by the terras of his 
signed writing (p). 

In the case of a written memorandum of an agreement for a 
lease, if the memorandum, construed in connexion with other 
writings therein referred to and with surrounding circumstances, 
louve-s the commencement or the duration of the term wholly tin- 
certain, then' is no binding contract(y). If a party w rites a letter 
admitting the essential particulars of the contract, but containing 
a repudiation of the bargain upon bad or insufficient grounds, the 
letter will constitute a good memorandum of the contract within 
the statute (»•). The agreement must be completed before the 
letter can be evidence of a binding contract (*). It was formerly 
held that the note or memorandum of a promise to answer for 
the debt, default, or miscarriage of another must disclose upon 
the face of it the consideration for the promise (t ); but by the 
ID & 20 Viet. c. 07, s. 0, “no such promise, being in writing 
nud signed by the party to be charged therewith, or some other 
person by him thereunto lawfully authorised, shall be deemed 
invalid to support an action, suit, or other proceeding to charge 
the person by whom such promise shall have been made by 
reason only that the consideration for such promise does not ap¬ 
pear in writing or by necessary inference from a written docu¬ 
ment” The consideration, therefore, may be supplied by oral 
evidence, but not the nature and extent of the promise itself (it). 


(,n) Mno/loir V CUIrsrll, 18 <1l I). 
-80 ; 20 Hi. D. 00, <. A. 

(«) JlotUrmlnu Huh Coaipmiy r. llnvl- 

6 <*. 11. X. 8. 249 ; 28 L J. C. J\ 

268 . 

(v) Xykn V. Msoh, 9 Ad. k K 69:1. 

(l>) Colli* v. lUillhitHilry, 7 W. R. 87 ; 
Xoxrh v. SlwUifi'jr, 2 V. K. 803 :15 
t J. <\ I*. 172. 

h) Hoyby v. FiUmaxrur, 8 KU. k 
**»• F'k’ooiuiet r. Ho,, by, 27 L. J. 

• **■ 143 ; Vbrtx V. Fuller, 16 C. 11. 


N. K. 21 ; A ’nj,u,n v. Srlhy, I* R. 13 
Kq. 191 ; 41 L. J. di. 551; m* how¬ 
ever KhhcI v. IFoIhoh, 11 Cli. 1). 120. 

(»*) Hnilcyy.iSirrrt.iny, 9 C. 11. S. S. 
84S; 30 L. J. C. 1*. 154 ; IFilHuson v. 
Fra**, U K. 1 C. 1*. 407; 35 L. J. U. 
T. 224; B,,ztuH v. Rust, L R. 7 Ex. 
279 ; 41 L. J. Ex. 173. 
to Hunday v. A*)rrcy, 13 Ch. D. 855. 
(0 Pohttsy. Foirler, 4 Ell. k Bl. 611. 
00 HiAmrs r. Mitchell, 7 C. B. N. 8. 
361; 28 I* J. C. 1*. 301. 



SECT. HI.] AUTHENTICATION OF CONTRACTS. 175 

In the case of a guarantee the name of the party to whom it is 
given must be stated on the face of the memorandum; for parol 
evidence is inadmissible to supply the omission (#). But, if the 
writing is not strictly a guarantee—if it is a general order or au¬ 
thority to any person who may choose to act upon it, authorising 
the supply of goods to a third party, and promising to pay for the 
goods so supplied—it may be sued upon as an original contract (y). 
A written admission by a purchaser to his agent that he had 
bought certain goods for him is a sufficient note or memorandum 
of the bargain between him and the vendor (z). 

Of the. xiynature to the memorandum .—If a man writes his 
name in the first person, as, “I, James Crockford, agree," &c. («), 
or in the third person, as, " Mr. Stanley agrees" (6), this is a 
sufficient signature. But the mere insertion of the name of the 
contracting party in the i>ody of a written contract is not of itself 
a sufficient signature. For, though the signature need not be 
placed in any particular part of the instrument, yet it must be so 
introduced as to govern or authenticate every material and opera¬ 
tive part of it ( c ). Therefore, where the defendant Moore wrote 
instructions for a lease to the plaintiff in these words, “ The lease 
renewed ; Mrs. Stokes to pay the king’s tax, also to pay Moore 2+/. 
a-year half yearly, Mrs. Stokes to keep the house in good and 
tcnantablo repair,” &c., it was held that Moore, by writing his own 
name in the body of the instructions, had not signed an agree¬ 
ment for tho renewal of the lease within tho iutent and mcauiug 
of the statute (d ). If the agreement concludes •* as witness our 
hands," or contains any words showing that flic names of the con¬ 
tracting parties were to be subscribed, there is no signing within 
the statute, unless the names of the parties arc duly subscribed at 
tho foot of the instrument (r). 

The civil law did not require the signature of a party to a 
written contract, if the contract was in his own handwriting (/). 
But in our own law, if the defendant has written the whole contract 
with his own hand, without signing it as a concluded agreement, 
this is not sufficient, as the statute lias made signing absolutely 
necessary for the completion of the contract (g). A party may 
under certain circumstances be bound by his signature, although 

(*) Williams V. Jsakt, 2 K. k K. 349 ; Jok**,* v. Dc&po* t 2 M. k W. G33. 

29 U J. Q. B. 1. (c) Oaton v. Colon, 1* JL 2 H. L. 127 ; 

(y) AT Kune r. Jnywnm, 5 C. B. N. S. OgUrU v. Fo/Jambc, 3 Mer. 53 ; Aron- 
218; 28 L. J. C. P. 133. ticim v. John#)*, 7 Ch. 1 ). SO. 

(*) Gibson v. Holland, L R 1C. P. 1; W Stokes v. Moore, 1 IVix, 222, 223. 

35 L. J. C. P. 6 . — « (e) ffubert v. T/rJtrrne, 3 M. k Ur. 

(a) Knight r. Crockford, 1 Rp. 190 ; 743; 4 He. N. R. 480. 

Taylor v. Dobbins, 1 Str. 399 ; Propert (/) Lik in. tit 24. 

v. Parker , 1 Rnw. k Myl. 825; Bleakly ill) lLkd A«rr, cilod 1 P. Wm*. 
v. .N’mitt, 11 Sim. 150. '71. 

(5) Lobb v. Stanley, 6 Q. B. 674; 
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lie subscribed in form as a witness (/t). “ What, within the legal 
iutent of the statute, will amount to a signing is the same question 
in equity as at law” (£). Where an offer was accepted by the 
defendant by telegram, and the instructions for the message were 
signed by the defendant, and the telegram received by the plaintiff 
contained the message with the names of the sender and receiver 
written by the telegraph clerk on the usual printed form, it was 
held that there was a sufficient signature within the statute (k). 
If a letter is signed and sent in an envelope containing a separate 
unsigned document by tlio same writer, and headed “ supplement,” 
and commencing, “I had quite omitted to tell you,” but without 
any other reference to the letter or the letter to it, it was held 
that tho unsigned document did not satisfy the Statute of Frauds (/). 
If a man writes his name in the vendor's order book, intending it 
as an order or authority to tho vendor to send him certain goods 
specified therein with the prices, this is a sufficient signature (m). 
So, if he writes his name against an entry or memorandum in a 
book or ledger, or indorses his name on printed particulars of sale, 
printed handbills, or printed descriptions, specifying the goods and 
the price, with intent to denote that he has purchased the contents, 
this is a sufficient signature; and the name may be written in 
pencil as well as in ink (n). A man may sign also by his initials, 
or by his mark (o), or by a stamp (p); and it is quite immaterial 
upon what part of the paper the mark or signature is to be found. 
But the signature must, of course, be made with a view of authen¬ 
ticating the document as a concluded contmet, and not with a. 
view merely of altering or settling a draft, or approving of proposi¬ 
tions and proposals not finally arranged and decided upon (g). It 
seems that it is not essential that the signature should be placed 
for no other purpose than to authenticate the contract, as where a 
chairman of a company signed a minute in the minute-hook for 
the purpose of verifying the accuracy of the entry, but the entry 
was in terms an admission of the contract (r ); but where share¬ 
holders signed as between themselves articles of association in which 
there was a clause stating that the plaiutift' should be solicitor 
to the company, the signatures were held to have been made 


(A) JFeffviif v. Urczrly, I Vcs. wnr. 6; 
frWW/ v. Airier, 2 A.I. A K. 5U8 ; 4 N\ 
M. 494. 

(«) Moviswi v. Tumour, 18 Vc*. 183. 
(A) Gnlxviu v. tYrtvcis, J*. R. 5 C. 1’. 
295; 39 L. J. C. I*. 121. 

(/) KrotJirim v. Johnson, 7 Clu 1). 
CO. 

1 "0 Sari v. lUrurdillov, antr, j». 173 ; 
Xnrcll v. HnJ/ord, 37 I- J. C. P. 1 J L. 
If. * C. T. 52. 

'*> tier,, v. r/n.fic, 5 B. k C. 234; 7 


D. k R. 653. 

(o) JJuU/i v. Hortav, 12 Moore, 219 ; 
Phillimore v. frirry, 1 Camp. 513; 
Hyde r. Johnson, 2 Bing. N. C. 780: 
Jacob v. Kirk, 2 Mood, k Rob. 221. 

(P) Pennell v. BnmJU, 37 L. J. C. P. 

(?) ColdAam v. Showier, 3 C. B. 320 ; 
Hawkins v. Holmes, 1 P. Wins. 770 : 
Doe. v. Pedgriph, 4 C. & P. 812. 

(r) Jones r. Victoria Droving Dock 
Co., 2 Q. B. D. 314. 
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alio intuito, and that the plaintiff could not sue on the con¬ 
tract (#). 

Signature by agbUn. —Where the note or memorandum is 
signed by an agent, it is not necessary that the agent should obtain 
bis authority by any written instrument It lias been held, con¬ 
sequently, that tho name of the party sought to bo charged, printed 
by a printer in particulars of sale, or in any other printed paper 
embodying the terms of the contract, may be a signature by “ a 
person lawfully authorised” within the meaning of tho statute. If 
the party has recognised and adopted his printed name or signa¬ 
ture—if, for instance, he has sanctioned or permitted tho distribu¬ 
tion of printed handbills, or printed particulars of Kile, in which 
his name appears—there bus been a signature by an agent duly 
authorised, upon the principle that the subsequent sanction or 
adoption of the printed name or signature is equivalent to an 
antecedent authority to the printer to print it (/). If an agent has 
signed a contract without authority, and the principal subsequently 
adopts the contract or ratifies the transaction, he is bound by the 
agent's signature (u). But the mere introduction of a name into a 
written or printed paper unrecognised by the party, and not brought 
homo to him as liaviug l>ecn written or printed by his authority 
is, of course, no signature within the meaning of the statute (x). 
A mere clerk or traveller of one party cannot be treated as an agent 
to bind the other, unless it be shown that he has received specific 
and express authority so to do ( y ). One of two or more partners 
may bind tho others by signing the customary trading name of the 
firm to contracts for the purchase and sale of articles usually dealt 
in by the firm in the course of its business (z). 

An auctioneer effecting a sale by auction, or an auctioneer’s 
clerk taking down the biddings in the presence of the purchaser, 
is, during the continuance of the »de, but no longer (a), the 
authorised agent of the vendor and purchaser, and is enabled to 
sign for both or either of the |>artics, so as to satisfy the Statute 
of Frauds ( b); and so is a broker who is employed to sell goods 
and who signs and delivers bought and sold notes (c). Neither of 
the contracting parties themselves can be the agent of tho other 


(*) Elcy v.l'wUicc GvccruhiaU Secmrihj 
Co., 1 Kx. D. 20, C. A. 88. 

(() Schneider v. Norris, 2M. AS. 28S; 
Mttdcan v. Dunn, 1 Moo. A 1*. 7»H5; 
Sa underarm v. Jackson, 2 It. k 1*. 238. 

(»*) Fxlzmaurice r, Raylnj, OK. AD. 
868 ; 26 L. J. Q. H. 114 ; Bajjr. Strain,, 
4 Jur. N. & 983. 

(x) Hubert v. Turner, 4 Sc. N. R. 506; 
3 M. A Or. 343. 

(y) Qraham v. Mu*son, 7 8c. 769; 
t Iraham v. FrctvxU, 4 Sc. N. B. 25 ; 


TUurr v. Sutton, 3 Mor. 245: Durfll v. 
Keans, 1 H. k C. 174; 31 U J. Kxch. 
337 ; JfarjJiy v. Batte, L. R. 10 Kx. 
126. 

(z) Norton v. Seymour, 3 C. B. 792. 

(«) Mnrs v. Carr, 1 If. k N. 483 ; 26 
L. J. Kxch. 39. 

(*) Ifindc v. Whildinusc, 7 East. 563; 
Emmenon v. Media, 2 Taunt. 38 ; While 
v. Proclor, 4 Taunt. 209 ; Bird r. Boulter, 
4 B. k Ad. 447. 

(c) Rucker v. Cam vie rr, 1 &><!• 104. 
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for such a purpose (d) : tbc agent contemplated by the legislature, 
who is to bind a defendant by his signature, must be some third, 
person; and an auctioneer who signs the defendant’s name by his 
authority cannot afterwards sue the latter upon the contract 
authenticated by such sigualurc (e). If the signature Mas made 
by the auctioneer’s clerk, the auctioneer may then sue upon the 
contract (/). The agency of an auctioneer, and his authority to 
hind the bidder by his signature, may be rebutted by showing a 
contract betMcen the vendor and the bidder inconsistent with such 
agency. Tims, where goods were directed to l>e sold by auction 
by an executor, and the latter, before the sale, agreed with a 
legatee that lie might bid at the sale any amount under 200/., 
and that the price should be set oft* against the legacy, and the 
legatee accordingly attended ami became the purchaser of goods 
to the amount of 14-V., and his name was writtou down on the 
conditions of silo by the auctioneer, it was held that the auc¬ 
tioneer was not. under the circumstances, an agent to bind tho 
legatee so as to render the latter responsible for tho non-payment 
of the price according to the terms of the conditions (g). 

U nam*' % tent ion* v*e of the Statute of Frauds .—Whore by tho 
fraud of one of the |iai 1 i<-s to a contract, it hus not been reduced 
into writing, he will liot l>o allowed to set up the statute (//). 

Ctmji mndUm of mines made by infants .—Formerly pro¬ 
mises made by infants could only be ratified by a signed writing ; 
hut now “no action shall Is? brought whereby to charge any person, 
upon auy promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full age of any 
promise or contract made during infancy, whether there shall or 
shall not be any new consideration for such promise or ratification 
after full age (/*). 

Kcecutory p lionise* requirin'/ outltcitlioUiihi by deed ..—All 
unilateral or one sided undertakings and engagements, where there 
is no mutuality of contract, and nothing is given or agreed to be 
done, and nothing has been done, as tho consideration or induce¬ 
ment for the promise, must be authenticated by deed iD order to * 
euable the promisee to maintain an action for the non-performance 
of them. Thus, as wo have already seen, if one man promises 
another to build him a house or to render him some certain 
service, and nothing is to be given or done by the promisee for 

(«n Wright v. Hannah, 2 <’*ropb. 203; (g) Bartlett v. Purnell, 4 Ad. k K. 792: 

y'mrman v. Hrnvdt, k K. 6 Q. B. 720 ; Jjmi (Hnujall v. Barnard, ! Kec. 760. 

h i Q- »• »»2. (A) l^ncoln r. Wright, 4 D. k J. 16 : 

• f' trtbr(Jhrr v. Nimwint*, 5 II. k. J/aighv. Kaye, L. R. 7 Ch. 469 : Booth 
. , , v. Turk, L. R. 36 Eq. 182. 

1 k 4 R k Ad - 443 ; £ ■' 5> ; 37 * 
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the building or the service, no action lieth upon the promise; but, 
if the promise be made by deed, an action of covenant is main¬ 
tainable upon the deed; and the consideration cannot then be 
inquired into (ante, p. 2). 

Authentication of leases .—By the Act to amend the law of 
real property (8 & 9 Viet, c. 10G, k. 3), it is euacted that a lease, 
required by law to be in writing (k), of any tenements or heredi¬ 
taments, and an assignment of a chattel interest, not being copy- 
hold, in any tenements or hereditaments, and a surrender in 
writing of an interest in any tenements or hereditaments, not being 
a copyhold interest, and not being an interest which might by law 
havo been created without writing, made after the 1st day of 
October, 1845, shall be void at law unless made by deed. It has 
been held that this statute refers only to legal estates, so that an 
equitable interest, such :uj an equity of redemption, may be 
assigned by a note or memorandum in writing without l>eing under 
seal (/). Nor does it apply to agreements to let tolls, which are 
regulated by the 3 Geo. 4, c. 120, and arc valid if signed by the 
trustees, their clerk, or treasurer, notwithstanding they are not 
under seal (»//). A lease not under seal for a term of less than 
three years, but giving a right to the lessee to continue to hold 
beyond three years, is invalid (»/). But a lease by simple contract 
for a term exceeding throe years in duration, though void as a 
lease, will operate as an agreement to grant a lease for the term 
specified (n), and may be specific; illy enforced (/>); and a lease or 
agreement for a lease void as to the duration of the lease may regu¬ 
late the terms upon which the tenancy subsists in other respects (</). 

Tho authority of an agent to make or execute a deed for his 


(*) By the Statu to «f Fraud* (29 Car. 
% c. 3, *. 1), "all leases, rnUtca. in¬ 
terests of freehold or |t*nua of year*, or 
any uncertain interest of, in, to, or out 
of any messuages, manors, lauds, tene¬ 
ment*, or hereditament*, mode or created 
by livery and seisin oidy, or by parol, 

a l not put into writing and signed by 
parties so making or creating tin* 
same, or their agents thereunto lawfully 
authorised by writing, shall have tho 
foreo mid effect of leases or estates at will 
only, except (a. 2 )all leases uotexcceding 
the term of three years from the making 
thereof, whereupon the rent reserved to 
the landlord during such term shall 
amount unto two-third parts at least of 
the full improved value of the thing 
demised ; ’’ nnd (s. 3) “ no leases, estates, 
or iuteroKt cither of freehold, or term of 
years, or any uncertain iutercat, not being 
copyhold or customary interest, of, in, 
to, or out of any messuages, manors, 
lands, tenements, or hereditaments, 


shrill be assigned, granted, or surrendered 
unless it 1* by iikkii, or note in writing 
signed by the party so assigning, grouting, 
or surrendering the mine, or their ngrnts 
thereunto lawfully authorised by writing, 
or by art and operation of law." 

(/) Stamm v. I‘rest on, 9 Ir. C. I.. R. 
355, C. P. 

(»n) Sect. 57, see Shepherd v. Jfods- 
man, 18 Q. II. 318; 21 L. J. Q. II. 203. 
(a) Kami v. Halt, 2 Ex. D. 318. 

(»*) Jlowl v. Jtwlisg. 30 L J. Q. B. 
227 ; Henry v. Maenamara, 6 Ell. k Bl. 
616 : 25 L J. Q. B. 6; Tideg v. MolltU, 
16 C. B. N. S. 308 ; 33 L. J. C. P. 235. 

(/;) Parker V. Tasicdl, 2 Do G. & J. 
559; 27 L. J. Ch. 812. 

(q) Dor V. Dell, 5 T. R. 471; RirJiard- 
son v. Gifford, 1 Ad. A K. 52; Arden v. 
Sullivan, 14 Q. B. 832; 19 L. J. Q. B. 
268; Tooker v. Smith, 1 H. k N. 732; 
Tress v. Snoot, 4 FU. A BL 43 : 23 L. 
J. Q. B. 339. . 

v 2 
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principal must be under seal (r), except in the case of joint- 
contractors, one of whom, it has been held, may execute a deed 
for himself and the others without an authority under seal, pro¬ 
vided lie execute the deed for himself and the others in Hie 


presence of the others (#). 


(/•) Steiyill : v. KjQiMyfi/n, 1 Holt, Hi. (.«) JInll r. IhivjtUrvflU, 4 T. K. 313. 
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CHAPTER II. 


OF THE INTERPRETATION OF CONTRACTS. 


SECTION 1. 


GENERAL PRINCIPLES OF INTERPRETATION. 

Of the construction of contiuct *—Every contract ought to be 
no construed that no clause, sentence, or word shall be superfluous, 
void, or insignificant. Every word ought to operate in some shape 
or other; nam verba debent ivteltigi cum rffcdu ut res magi * 
valeat quam pcirat. One part must be so construed with another 
that tho wholo may, if possible, stand; but a clause or particular 
scntcnco totally repugnant to the general intent of the contract is 
void, and must be rejected (a). Tho terms of the contract “ are 
to be understood in their plain, ordinary, and popular sense, unless 
they have generally, in respect to the subject-matter, as by Un¬ 
known usage of trade or the like acquired a peculiar sense distinct 
from the popular souse of the same wonts ” (6). Technical words 
of law, however, are to have their legal effect, unless from subse¬ 
quent inconsistent wonls it is very clear that tho parties used 
them in a sense different from their legal mcauiug; and the 
ordinary grammatical construction is to be followed, unless it is 
repugnant to tho general context of the written instrument (c). If 
the parties have used technical terms and words of art, unintelli¬ 
gible to the ordinary reader, but having a clear, distinct, and 
definite meaning amongst mechanics or merchants, extrinsic 
evidence of such meaning may lie given in aid of the interpreta¬ 
tion of the deed, and to give the words their proper and known 
signification (d). Bad spelling is of no consequence, so long as it 
appears with certainty what is meant (e). But an agreement, the 

(а) ParUmrsl v. Smith, Willes, 332; 13 M. k W. Ml ; Scotty. Hourdilfon. 

Solly v. Fifths, 2 B. k B. 38; 4 Moore, 5 B. k P. 213. 

483; Eyston v. Studd, Plowil. 465 ; (c) Ims v. Mosfry, 1 You. k C. 607 ; 

Trcneharl v. Hoskins, Winch, 03 ; Elliott v. Turner, 2 C. B. 446. 

Domat’s Civil Law, L 1, tit 1, s. % xi.; (ft) Gobldt v. Bceehy, 3 Sim. 24. 

Shop. Touch. 88. CO llxdbcrt r. Long, Cro. Jac. 607 ; 

(б) Lord Ellcnborough, Robertson r. Osborn's case, 10 Co. 130, a. 2 Roll. Abr. 
French, 4 East, 137 ; Malian r. May, 147. 
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terms of which, are unintelligible (/), or too vague (g), cannot be 
enforced. 

Evidence of surrounding circumstances .—To enable us also 
to arrive at the real intention of the parties, and to make a correct 
application of the words and languago of the contract to tho 
subject-matter thereof and the objects professed to be described, 
all tho surrounding facts and circumstances may be taken into 
consideration. The Jaw does not deny to the reader the same 
light and information that the wiitcr enjoyed; ho may acquaint 
himself with tho persons and circumstances which are the sub¬ 
jects of tho allusions and statements in the writing, and is entitled • 
to placo himself in the same situation as the party who mode the 
contract, to view the circumstances ns he viewed them, and so 
judgo of tho meaning of the words and of the correct application 
of tho language to the things described (//). Where a lease had 
been made by the plaintiff to tho defendant of part of a messuage, 
togother with a piece of ground thereunto adjoining, which piece 
of ground was used as a yard, and beneath tho yard was a cellar 
occupied by a tliinl party under a lease previously granted to him 
by tho plaintiff, and the occupant of the cellar continued to resido 
in it, and to pay rent to the plaintiff, for three or four years after 
the latter had demised tho yaid to tho defendant, but, his lease 
having expired, and lie having quitted tho collar, tho defendant 
took possession of it, contending that the cellar had passed to him 
by tho demise of the yard, the couit hold that parol evidcnco of 
tho surrounding ciicumstaucos was admissible to show that it did 
not pass (i). 

Where by deed a customer gave a charge to his bankcre-upon 
propci ty men tinned in a schedule as“thiee leasehold houses in 
the Coity (sic) held under a lease of September 25,” and the lease 
of that date only compiised one house; evidence, that the cus¬ 
tomer pointed out three houses to the banker, two of which were 
contained in another lease, was held admissible (k). 

But where there is a written contract, tho meaning of which 
as it stands is clear and unambiguous, former correspondence 
between the parties cannot be considered for the purpose of ar¬ 
riving at the intention of the parties, nor cau words deleted from 
tho document and initialed by the parties as deleted, be used for 
such purpose (/). 


f ^(/) f/iitkimj v. Ly>*n, 2 B. A Ail. 


(«> Piarrr T . Waits, I. R. 20 Eci. 
A U 1 m' 0 ' V * Portin,jUm > 7 G- M. 

rl k) S'™ T ® CL A Fin. 

T'j n 9 ii MvAonMd v. LongboiUm, 29 
; 1 * BL 987 ; Muu- 

Jord OtUunq , 29 L. J <•. p. HQ; 7C. 


B. N. 8. JOS’; Carr v. MonUfart, 5 B. A ■ 
S. 408 ; S3 L. J. Q. B. 256. 

(») Doc v. Burt, 1 T. R. 703; Prrm v. 
Parker, 10 Moore, 158 ; Wignm on Evi¬ 
dence, 63, 76, 88, 3rd ed.: Doe r. Hub¬ 
bard, 20 L. J. Q. B. 67. 

(*) In rt Boulter, 4 Oh. D. 241. 

(0 7vglu v. Butterby, 8 Ap. Gw. 662. 
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Where the court has to find a contract in a correspondence, 
and not in one particular agreement formally signed, the whole of 
the correspondence which has passed must be taken into con¬ 
sideration (to). 

• Latent ambiguity .—From the admission of such evidence, and 
from bringing the words of the writing into contact with surround¬ 
ing circumstances, a doubt sometimes arises as to the correct 
application of the words to the subject-matter of the contract and 1 
the objects professed to be described; this is called a LATENT 
ambiguity, because it is not apparent upon the face of the con¬ 
tract, but arises from the application of the words to the objects to 
which they refer. “ As this difficulty or ambiguity is introduced 
solely by the admission of. extrinsic evidence of surrounding cir¬ 
cumstances, it may be rebutted and removed by the production of 
further evidence of the identity of the objects described, in accor¬ 
dance with tho ancient maxim, 1 ambiguitas vnborum latent 
veriJicxUivnc sujytlctur ; nam qutnl ex facto oritur ambujuum 
verificatione facti toUUur' ” (n). But the judgment of the court 
in expounding a deed must be simply declaratory of what is in 
the deed ; it has to ascertain, not what the party intended, as 
contradistinguished from what tho words express, but wliat is the 
meaning of tho words he has used (o). And, " when the words of 
any written instrument arc free from any ambiguity in them¬ 
selves, and whore external circumstances do not create any doubt 
or difficulty as to the proper application of those words to claimants 
under the instrument, or to the subject-matter to which the in¬ 
strument relates, such instrument is always to be construed 
according to the strict, plain, and common meaning of the words 
themselves, and evidence dehor* the instrument* for tho purpose 
of explaining it according to the surmised or alleged intention of 
the parties, is utterly ^inadmissible " ( p ). 

Patent ambiguity. —Where, by an ambiguity patent on the 
face of tho instrument, the intention of the parties is left in doubt, 
parol evidence is inadmissible to remove it ( q). If a blank, for 
instance, has been left in a deed, or an important clause or word 
has been omitted by mistake, and it is doubtful what word was 
intended to have been used, the defect cannot be cured by extrinsic 
evidence of what was intended to have been inserted (r). Evidence 
merely explanatory of what the party has written is admissible, 


(m) Hussey T. Horne Payne, 4 Ap. 
Cm. Bll. 

S TindaJ, C. J., Hiller v. Trarers, 
A Sc. 845 ; Bac. Max. 23 ; Doe r. 
Needs, 2M.4W. 140 ; Dot r. HieeocJcs, 
6 M. A W. S68; RaffUs v. WiehtlKaxu, 
83L.J. Ex. 160; 2 H. AC. 906. 

(o) Clayton v. Lord Nugent, 13 L. J. 


Ex. 365; 13 M. k W. 200 . 

( p) Tindal, C. J., Shore r. Wilson, 9 
CL A Fin. 665, 566; Jones y. Newman. 
1 W. Bl. 60. 

( 7 ) Tindal, C. J., Sandersonr. Piper, 
7 Sc. 41$; 6 Bing. N. C. 431. 

(r) Bay* V. Ckurch, 2 Atk. 289 
Hunt r. Hart, 8 Ur C. 0. 311. 
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but not to show what he intended to have written («). But, if the 
ambiguity arises simply from an injperfcct expression of the 
meaning of the party, and can be resolved by reference to the 
general context of the' instrument, when Brought into contact with 
surrounding circumstances, the court wilkaia the imperfect ex¬ 
pression in favour of the manifest intention, ahd will draw all such 
plain and reasonable inferences from the language and general 
context of the deed as appear to l>e necessary to give effect to the 
obvious meaning, and. to carry into execution -any. matter or act 
dearly contemplated and intended to be done (Q. If an important 
word has been omitted by mistake, and it clearly appears from the 
general context of the instrument, and the light thrown thereon by 
surrounding circumstances and the nature of the transaction, what 
the parties really meant and intended, the courts, ii* furtherance 
of the obvious intent, will road and construe thetyeed os*if the 
worthhad been duly inserted (u). Where the name of the obligee 
of a bond was omitted in the obligatory part of an instrument, and 
it ^id not consequently there appear to whom the obligor had 
become bound, but it afterwards appeared, from the condition, who 
ho was, the bond was held good by reference to tho condition, and 
was construed as if no such clerical error had occurred (x). So/ 
where the name of tho grantor had been omitted in the operative 
part of a grant, but it clearly appeared from another part of the 
deed who ho was, the deed was held to be valid, and was carried 
into full operation (y). A deed, therefore, will not, in such cases, 
bo construed to be of no effect; nam he nig nee facicndce mint 
interjyretatione » churtarum, ul vc* mug in valent quam peveat (c). 
The words “covenant” and “condition,” when used in an agree¬ 
ment, do not necessarily mean a covenant under seal, or a condition 
in the strict legal sense of the word, but may, in order to 
effectuate the intention of the parties, be construed to mean 
contract or stipulation (a). 

Figures mul vmmIs tit length. —The import and meaning of 
words at length cannot be contradicted or altered by figures. 
Where the figures and tho words of a bill of exchange or promissory 
note, for example, disagree, the courts will give force to the words 
at length, in preference to the figures, “ because a man is more apt 


(*) Dirinatio rwn interpretatio at qua 
••mnino reccdit a literd. Ike. Tract*, fol. 
47 ; Miller v. Travers, 1 M. k Sc, 3*7 ; 
ClajUm v. Lcnl Nugent, Shore r. IVilauu, 
' / «pra. 

_ tO Sampson v. Easterby, 9 B. k C. 
f'5 5 4 M- & R- 422 ; Saltoun v. Houston, 
l*."* J 33 I 8 Moore, 548 ; .Baehe t. 

doctor, 1 Dong, m 

(«) Coles T . Ilulme, 8 B. it 0. 568; 


Phipps t. Tanner, GC. k P. 488 : Jarvis 
v. Wilkins, 7 M. & W. 410. 

(*) Larujdun r. Ooole, 3 Lev. 21. 

( y) Say {lord) and Seles case, 10 Mod. 
46. 

(s) Platt on Covenant, ch. 2 ; Bac. 
Abr. (Covenant); Faxedcerly r. M‘Knight, 
6 HI. & BL 805; 28 L. J. Q. B. 30. 

(a) Uaync r. L'ur&iuup, 18 C. B. N. 
S. 421. 
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to commit an error with hie pen in writing a figure than lie- k in. 
writing a word ” (6). • .* . _ > - . 

Repugnant and-^Vtyd 'limitation*•■of 7latritify.~- Jf a Iflaa 
covenants in biso&n'mnfe for the performance of gome particular 
act or duty, and tfjen^see^h by proviso to relieve himself from ^LL 
liability upon (he covenant, the proviso will be rejected As being 
repugnant to tho’ coVenaut (c). If two persons make a grant by 
deed, and it is provided that the deed shall not charge one of the 
grantors, the provide is void; for it restrains.all tho effect of* the 
grant as against him (d). If a company authorises its agent to ‘ 
issue bills of exchange with restricted liability as regards the 
shareholders, such restriction of liability is repugnant and void (e). 
Where by indenture tbe defendants covenanted for themselves and 
their successors, churchwardens, &c., with tho plaiutiff, that they, 
the said churchwardens. See., and their successoi s, would pay to tho 
plaintiff a certain sum of money by instalments, but it was provklfcit 
that nothing contained in the said indenture should be deemed, 
or construed to be, any personal covenant of, or obligation upon, 
the defondants, or should in anywise personally affect them, their 
goods, effects, or estates, but should bo binding upon tile church¬ 
wardens and overseers of the poor of the said parish, and their 
successors for the time being, it was held that, as the defendants 
could uot covenant so as to bind their successors, tho covenant was 
their own personal covenant, and that tho proviso, beiug in direct 
contradiction to the covenant, and utterly inconsistent with any 
personal liability of any kind whatever upon it, must be rejected 
as repugnant (/). But a proviso limiting the liability without 
destroying it is valid (g). 

Limitation of linhitity to a particular fund —When n 
covenant has been entered into for the payment of money, « 
proviso by the same deed exonerating the covenantor from all 
liability upon the covenant is not nugatory, if a particular fund is 
charged with tho payment of tho money. In the case of covenants 
to pay an annuity, if tho land of l ho covenantor is charged with 
the payment, a proviso exonerating the person aud personalty of 
the grantor is good ; and fjord Coke’ in commenting upon s. 220, 
in Littleton, says, “It appeareth that when in a general grant the 
law doth give two remedies, the grantor may provido that tho 
grantee shall not use one of them, and so leave the party to the 
other. But, where the grantee hath but one remedy, there that 


(b) Sanderson, r. riper, 7 Sc. 415. 

(c) Jenk. Cent 96, pi. 86. 

(d) Bro. Abr. Conditions, pL 238. 

(«) Stale File Itu.'Coin re, 32 L. J. 

Ch. 800. 


(/) FurmruH x. Coombs, 6 Sc. X. H 
622 ;5W.40. 736. 

(g) Williams ▼. Hathaway, 6 Ch. I) 
644. 
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remedy cannot be barred by any proviso ; for such a proviso would 
be repugnant to the grant” Consequently a proviso restricting 
tho liability, good at the beginning, may become repugnant and 
void, as, if a man by deed grants a rent for life issuing out of his 
land, with a proviso that it shall not charge his person, this is a 
good proviso; yet, if the rent is in arrear, and the grantee dies, 
his executors shall charge the person of the grantor in an action of 
debt; for otherwise they would bo without remedy; and there¬ 
fore the proviso is now become repugnant, and, by consequence, 
void (A). Covenants to pay out of a particular fund do not of 
necessity imply that tho payment is not to bo made, unless the 
fund is raised, and do not therefore make the contract conditional 
and contingent on the realization of the fund. Such a covenant is 
nu absolute covenant to pay the money, unless there is an express 
limitation of the liability ( i). 

‘In the case of simple contracts, however, where tho party has 
looked to tho anticipated realisation of fuuds by projectors of a 
particular undertaking, ami not to the personal liability of the 
parties with whom he has contracted, his claim is confined to the 
fund, and he cannot enforce payment from individuals; and, if the 
project miscarries, and funds are not realised, he has no claim 
upon anybody or for anything. When it is not said at whose 
option one of two alternatives is to take place, tho rule of law is 
that the option is in tho party who is to do the first act (/•). 
Thus a loan for nine or six months gives the borrower tho 
option (/). A lease for seven, fourteen, or twenty-one years with¬ 
out saying at whose option, is at tho option of the lessee (m). 

Win ft witfs amount to a covenant.-* No preciso form of words 
is necessary to constitute a covenant. Whatever words are used by 
a party to a deed, if lie intends that they shall operate as a cove¬ 
nant, he will be held liable ( 11 ). The words in a contract under 
seal, “ I will be answerable,” or “ I w ill be accountable,” to A. for 
10/., or " 1 am content to give A. 10/. at Michaelmas,” amount to 
;i covenant to pay the money (o); and words used in the future 
tense, unconnected with preccdcut words of agreement, will in 
themselves be sufficient to constitute an express covenant ( p). 
An action of covenant will lie on general words of contract and 
agreement contained in a deed, although the parties profess not 


(A) Sir Anthvny MQdmcnJt aw, 6 Co. 
41 b. 

(*) Bain r. Kirk, 18 L. J. Q. B. 83 ; 
rUbroxc v. PilOrows Co., 5 C. B. 472; 
Sunderland Marine Ins. Co. r. Kearney, 
20 L. J. Q. B. 417. 

(*> f"? v. Kixtm, 5 Taunt 338. 

1 Co-operative Soc., 

U «• 10 Q. B., 205. 


(w) Dunn r. Spurrier, 3B.4P. 399. 

(n) Per Ld. Calm*, L. J., Isaacson v. 
Hareood, L. B. 3 Clu 225 ; 37 L. J. Ch. 
209. 

(o) 3 Leon. 119, pL 109 ; Brioe v. 
Carre, 1 Lev. 47 ; 1 Keb. 165. 

(p) Bret r. Cumberland, Cro. Joe. 
399. 
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to contract M by way of covenant,” as where they * resolved and 
agreed, and did, by way of declaration and not of covenant, sponta¬ 
neously and fuDy agreeand Lord Eldon said it tvas nonsense to 
talk of agreeing and declaring (under seal) without covenanting (q). 
Where a lessee covenanted that lie would plough, sow, ipanure, 
and cultivate the demised premises, “except the rabbit-warren and 
sheep-walk,” it was held that, as the parties clearly meant J>y the 
exception that neither the wurren nor the sheep-walk should bo 
ploughed, the exception ought to bo construed as a covenant that 
it should not be done, and that an action of covenant consequently 
was maintainable for the doing of it (r). So, when it was agreed 
that a lessee should have “ commien*t lignum * non succidendo 
arborts," it was held that the lessor might have an action of cove¬ 
nant against him on these words for cutting down the trees (#). 
Words of recital in a deed will constitute an agreement between the 
parties upon which an action of covenant may bo maintained, where 
it appears to he the intcutiou of tlio parties that they should do 
so (t). Thus, where a termor for ninety-nine years, if three lives 
should so long continue, recited his interest, and that ono life was 
in being, and assigned his term, it was adjudged that this recital 
amounted to a covenant that the life continued (a). So the recital 
in a deed of a previous agreement to do a certain act amounts to 
a covenant in the deed for the performance of it: for the recital 
operates as a solemn confirmation of the “agreement and intent 
proccdent ” ( x ). But a recital does not necessarily imply a cove¬ 
nant ; and whether it does so or not in each case depends on what 
is to be collected as the intention of the parties from the whole 
instrument ( y ). Thus where a marriage settlement contained a 
recital of an agreement that after-acquired property of the wife 
should be settled, and the corresponding operative part was a 
covenant by the husband alone, it was held that the covenant was 
not controlled by the recital, and was not binding on the wife (z). 
When there is an acceptance of a trusteeship under seal, that 
does not amount to a covenant to perform the duties of the 
office (<*). 

IPc mh of proviso and condition nwj he etnintrued os an 


(< 7 ) Ellism v. Bignold, 2 J. k W. 510 
Wood v. Copper Miner s Co., 7 C. B. 906 
Sampson v. Eastcrby, 9 B. k C. 514 
Courtney v. Taylor , 6 M. & 0. 851 ; 7 
So. N. K. 766; Williams y. Burrtl{,. 1 
C. B. 429; James v. Cochrane, 21* L. J. 
Ex. 229 : Mason r. Cole, 4 Kxch. 379; 
Furrull r. miditch, 6 G\ B. N. S. 853; 28 
L. J. a 1\ 221; Marryal v. Marryat, 28 
Be*. 224: 29 L J. Ch. 665 ; Jackson v. 
KorUi- Eastern Ry. t 1 Ch. D. 573. 

(r) Duke qf St Albans v. Ellis, 16 
Eaat, 532. 


(*) March 0, pi. 22; Dy. 19, b. pL 
(115); SUcinson'sense, 1 Leon. 321. 

(0 (kwdy, J., Snxm «t* Clarkes ease., 
1 J.eon. 122 ; Aeptlin r. Austin, 6 Q. B. 
C83; Lay v. JfuUnim, 19 C. B. N. 8. 
47P. 

(«) Holies v. Carr, 3 Swanst. 648 ; 2 
Frecm. 3. 

(r) L’arfool v. FramU, 3 Krfh. 465. 
(y) Jttns-v. EUces, 24 L. J. Ch. 249. 

(s) Young v. Smith, L. R. 1 Eq. 180. 
(a) Holland r. Holh nd, L. R. 4 Ch. 

449 ; 38 L. J. Ch. S98. 
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rxpress covenant, when such a construction is necessary to give 
effect to the apj>arcnt intention of the parties (/>). Thus, where 
a conveyance was made by the plaintiff of an incorporeal right 
to the defendant, provided that out of the first profits the de¬ 
fendant should pay the plaintiff 500/., it was held that an action 
of covenant might be maintained on these words of proviso for 
the non-payment of the money (e). Where a lease executed by 
the lessor and lessee contained a covenant on the part of the 
lessee to maintain and repair a farmhouse and promises, “the 
said farmhouse and buildings being previously put into repair” 
by the lessor, it was held that these words amounted to an 
absolute covenant on the part of the lessor to put the house 
into repair, and not merely to a qualification of the covenant 
of the leasee (</). So, where a lease was granted ou condition 
that the lessee should keep and leave the demised premises at 
the end of tho term in as good plight as ho found them, or 
that ho should not exercise thereon a particular trade or busi¬ 
ness (c), it was held that an action of covenant would lie for a 
breach of this condition. Where, however, the proviso or condi¬ 
tion is hy way of qualification of the covenant, or defeasance of 
the deed or of the estate and interest thereby created, and not 
in the nature of an agreement, as if a lease be granted, pro¬ 
vided and on condition that the lessee collect and pay the rents 
of the other houses of the lessor, an action of covenant is not 
maintainable. If a leasee for years covenant to repair, “pro¬ 
vided always and it is agreed that the lessor shall find great 
timber, Ac.,” a covenant is created ou the part of the lessor to 
find the timber by reason of the word “ agreed ; ” but, if the lessee 
had covenanted to repair provided tho lessor found tho timber, 
without the word “agreed,” the proviso would not have amounted 
to a covenant on the part of the lessor, but to a qualification only 
of the covenant of the lessee (/). 

Covenants In/ imjrf/cation of law .—Where a lessee covenanted 
that ho would at all times during the continuance of his lease fold 
his flock of sheep which he should keep upon the demised premises 
upon such parts where the same had been usually folded, it was 
held that this amounted to a covenant to keep a flock of sheep 
upon the premises, and that it would consequently be no answer 
to an action upon the covenant for the defendant to say that he 
kept no sheep, and therefore had none to fold ( g). And, where a 

U>) UnuJca v. Ih-yadalc, 3 P. ]>. 52. (/) ljtolle Abr. 518 ; Bac. Abr. Cov. 

y) ('luphain y. i/uyl, 1 Kcb. 842, 897. Gerry v. Reason, Cro. Car. 128 ; Simpson 

(<0 (kjnnoek v. Jonts, 3 Exch. 233 ; 18 v. TiUtrtU , Cro. Kliz. 242 : W’olvcritfoe 
L J- Ex. 204. v. SUuxinl, 8 M. A 8c. 566. 

v - 30 L. J. Cb. (g) tVebb r. Plummer, 2 B. L Aid. 

Bear. 4. 749 
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landlord demised certain limestone quArries and lime-kilns to a 
tenant, who covenanted, amongst other things, that he would, at 
all times and seasons of burning lime, supply the lessor and his 
tenants with lime at a stipulated price, for the improvement of 
their lands and the repair of their houses, it was held that this 
amounted to a covenant to burn lime at such seasons, and that it 
was no defence to plead that there was no lime burned on the pre¬ 
mises out of whisk the lessor could be supplied (//). If two per¬ 
sons covenant together that it shall be lawful for the one to hold 
possession of the other's property for a certain time, the law infers 
therefrom an agreement that he shall not detain it for a longer 
time, but shall then give it up to the owner; if he detains it be¬ 
yond that time, it is a breach of covenant (V). Where a debt is 
assigned with the usual power of attorney to sue in the assignor s 
name, there is an implied covenant by the assignor not to thwart 
the remedy of the assignee against such debtor (/•). 

Boruh and obligation h. —No precise form of words is neces¬ 
sary to create a bond or obligation. Any memorandum in writing 
under seal, acknowledging a debt, or denoting the intention of the 
party to bind himself for the payment of a sum of money, will 
oblige him as effectually as the most formal words he can. make 
use of—suclv for example, as “ I, A. B., have borrowed 10 1. of 
C. D.” or “Memorandum that A. owes B. 10/.,’* or “1 have 
agreed to pay J. S. 19J.for, although the words “ tencri cl 
firmiter obligari ” aro generally put into every common bond, 
yet, when any othor words purport the same effect, and tHo samo 
sense in writing, the law will construe them to have like 
efficacy. Every word which proves a man to l»o a debtor, if it 
be under seal, will charge him with the payment of the moncy(/). 
If no time is limited in a bond for the payment of money ac¬ 
knowledged to be duo, such money is due immediately, and 
payable on demand. If it be for the performance of an act on 
the 29th of February next following, and the next February has 
only twenty-eight days, it has been said that the party is not 
bound to do the act until the next leap-year when February has 
twenty-nine days (m). 

Dependent and indejmulent cotenants. —“There are,” ob¬ 
serves Lord Mansfield, “ three kinds of covenants: first, such as 
are called mutual and independent, where cither party may re¬ 
cover damages from the other for the injury he may have received 


(h) Earl Shrevxburj v. Gould, it>. 4ST. cn»\ 1 Leon. 25; Bac. Abr. p. 804; 

(i) Randall r. Lynch, ^2 East, 182. Scnoyrr v. Jlavyridgc, 11 Mod. 218 ; 1 

\k) Gerard ▼. Lada, 36 L. J. C. P. Nolle Abr. 146 ; Watson v. Snead, Vent. 

178; L.B.2C. P. 305. 238. 

(!) Corit case, Dyer, 22, b.; Bedov' a («) 1 Uon. 101, j l. jS2. 
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by a breach of the covenants in his favour, and where it is no 
excuse for the defendant to allege a breach of the covenants on 
the part of the plaintiff; secondly, there are covenants which are 
conditional and dependent, in which the performance of one 
depends on the prior performance of another, and, therefore, till 
this prior condition is performed, the other party is not liable to 
an action on his covenant; there is also a third sort of covenants, 
which are mutual conditions to be performed at the same time, 
anti, in these, if one party was ready and offered to perform his 
part, and the other neglected or refused to perform his, he who 
was ready and offered has fulfilled his engagement, and may main¬ 
tain an action for the default of the other; though it is not certain 
that either is obliged to do the first act ” (n). 

Conditivns p,rmlrnt .—Representations and stipulations in a 
contract as to something future to l>c done often constitute condi¬ 
tions precedent to l»e performed by one party before any liability 
attaches to the other. Whether particular stipulations are to be 
conditions precedent or not depends upon the intention of tbo 
parties, to lx» gathered from the language of the particular instru¬ 
ment (o). Where a tenant covenanted to repair, the landlord ," find¬ 
ing, allowing, and assigning timber sufficient for such reparations to 
be cut and carried by the lessee,” it was held that the ^finding and 
assigning the timber by the lessor was a condition precedent to 
the liability of the lessee to repair (]>); but, if the landlord is 
ready and willing, aud offers to find and allow the timber, there is 
a sufficient performance of the condition on his part (q). And, if 
tho covenant has annexed to it a mere licence to take timber for 
the purpose of reparation, the licence does not amount to u quali¬ 
fication of tho covenant, so as to exonerate the tenant from his 
liability to repair in case there should happen to be no timber on 
the demised premises fit for reparation ()•). Whenever.it appears 
to have been the intention of the parties that performance of one 
stipulation should not be a condition precedent to tho performance 
of a’uothcr, effect will be given to such intention (a); but, wliero 
the intention is to rely on a previous performance, and not on the 
remedy for non-performance, performance is a condition prece¬ 
dent ft). Where a landlord granted all the coal lying and being 


U) Kingston v. Prrsfon, citfd 2 Done. 
tiMT: Timid, C. J., Stovers v. Cvrliwj, 
3 764 ; Thorpe, v. Thorpe, 1 S«lk. 

171; Prefers v. Opie, 2 Sound. 350. 

(o) Ifavrlork v. Ceddes, 10 East, 655 ; 
v. lMttku, 8 C. B. N. S. 46, 72 ; 
30 L. J. C. 1*. 66. 

(j>) Thonu* v. Cadvcillader, Wille*, 
; and ere Rente v. Ratcliffe, 15 Q. B. 

t 

( 


( 7 ) Martyn v. Clue, 18 Q. B. 681. 

(r) Dean <k Chapter of Bristol v. Jones, 
28 L. J. Q. B. 201 ; 1 EL k El. 484. 

(s) Christie v. Berdly, 7 C. B. N. S. 
W 1 ; 29 L. J. C. P. 258 ; Dodd v. Pons- 
ford, 6 C. B. N. 8 . 824. 

(I) Roberts r. Brett, 18 C. B. 678 : 6 
C. B. N. 8 . 611; 28 L. J. C. P. 823 : 34 
ib. 241; 11 H. L. Cm. 837. 
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. within and under certain premises, and the grantee covenanted to 
pay so much for every acre of coal found wi thin or under the said 
premises, and to pay 401. a year whether the whole of an acre 
should be gotten or not, it was held that the finding of coal was 
not a condition precedent to the landlord’s right to receive the 
4 OL a year (u). 

The word “ upon ” may mean before tho act done to which it 
relates, or simultaneously with the act done, or after the act done, 
according as reason aud good sense require the interpretation, with 
reference to tho context and the subject-matter of the instrument (a). 

Where a singer engaged to be present for rehearsal six days 
before appearanco but did not, it was held that this was not n 
breach of a condition precedent (y), as it did not go to the root of 
the contract; but where the plaintiff was, through illness, quite 
unfit to undertake tho earlier performances promised, it was held 
that the defendant was excused from Ins part of the contract, as 
tho plaintiff’s inability to perform did go to tho root of the 
matter («). 

Waiver of condition* precedent. —Where a stipulation in the 
nature of a condition precedent has been partially performed, it 
ceases to be available as a condition, aud becomes a stipulation by 
way of agreement, for the breach of which compensation must he 
sought in damages (a). 

Independent covenant* and promise *.—“ If there be a day set 
for the paymont of the money, or for the doing of tho tiling which 
one promises and agrees to do for auother thing, and that day is to 
happen, or may happen, before the other thing can be performed, 
an action may be brought for the money before the thing be done; 
for it appears that the party relied upon his remedy upon the 
contract,” and not upon a previous or concurrent performance (/>). 
If in a contract of hiring and service it is stipulated that the hire 
shall be paid before the time appointed for the rendering of the 
service, there tho servant may bring an action for tho money 
before the service has been performed (c). So, if there are mutual 
covenants for tho sale and purchase of an estate, and a fixed day 
is appofnted for the payment of the purchase-money, and another 
and later day for the conveyance of tho property, the money must 
be paid on the day appointed, although the purchaser has not got 


(tt) Joioett v. Spencer, 1 Exch. 849. 

(*) Reg. v. tlnmphcry, 10 Ad. k K. 
335, 360. 

(y) Bertini V. Oye, L. B. 1 Q. B. D. 
183. 

(*) Pousxird y. Spiert Jt Pond, 1 Q. B. 
D. 410. - * 

(a) Bekn r. Bvtrntn, 8B.4S. 753; 
L. J. Q. B. 204; Pact r. Dowie, 32 


L. J. Q. B. 179 ; 5 B. & S. 20. 33. - * 
(5) Holt, l\ J., Thorp v. Thorp, 12 
Mod. 461; Parker r. Raidin', 12 Hooro, 
529 ; 4 Bing. 280 ; Judson r. Bowden, 1 
Excb. 166; 17 L. J. Ex. 172; Terry r. 
Dunlzc, 2 H. BL 389 ; CuUer y . fiower, 
11 Q. B. 973 ; Dicker v. Jadceon, 6 C.B. 
114. 

(c) Mi ease, 1 Wai Bund.. 320, b. 
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the estate (d). Where a purchaser agreed to pay for goods, not 
on, but after, delivery, it was held that actual delivery was prece¬ 
dent to the right of the vendor to sue for the price, unless the 
defendant had refused to receive the goods, and by his own act had 
prevented tho performance of the contract by the plaintiff (*). 
80 , where a vendor agreed to deliver forthwith fifty tons of iron 
for the price of 91. per ton, the price to be paid in cash in fourteen 
days, it was held that the delivery of the iron was a condition pre¬ 
cedent to the payment of the price, and, the vendor not having 
deliverod the goods within the fourteen days, that the defendant 
was discharged from liability (/). If a deedr purports and pro¬ 
fesses to grant and convey an interest, the covenants of the grantee 
immediately relating to that interest, and founded on the grant 
thereof, arc conditional and qualified, so that the liability of the 
grantee upon them is dependent upon the interest, or some portion 
thereof, being actually transmitted to him. But this is not the 
case with respect to the covenants of the grantor of that interest; 
his covenants are independent and unconditional; and ho is con- 
► frequently liable upon them, whether the interest he professes to 
convey does or does not pass (g). 

(Jwtimut* founded on a mutuality of obligation and liability 
must be mutually binding upon the parties to them. If, therefore, 
one of several parties to a deed tiller paiies founded on mutual 
covenants neglects to execute the deed, the contract is not binding 
on tho others who have executed it (4). And, if a deed of covenant 
inter jxirte*, originally binding upon all, becomes ineffectual aud 
inoperative ns to one by matter ex port facto , such as bankruptcy, 
the deed is wholly void (i). Where there are mutual and de¬ 
pendent covenants on the part of directors of compani.es and sub¬ 
scribers to tho capital thereof, and the directors do not execute the 
deed, thesutiscribers will not be responsible upon their covenants (/ ). 
But, where the covenant is not founded upon some iuterest to be 
created by deed, or upon a mutuality of obligation and liability, 

• the general rule of law is that, where a party has a covenant made 
V to him, and lie in return is to inako a covenant, he may sue on 
*Hhc covenant made to him, even though he himself has not 
executed the deed. Thus, where a mortgage deed containing cross 
covenants l>ctwccn mortgagee and mortgagor was executed by the 


{(tf SiUharp v. Brunei, 3 Exch. S26 
Yates r. (Jarilinn-, 20 L. J. Ex. 327 
J'vrllaijf v. Coir, 1 Vr’ra*. fkuml. 319, h. 
jiuttoch-v. Xviijlalx, 10 Ad. k K. 50 

a .r. Wcstlaic, 2 li. t Ad. 157 
v. JhnrU, 1 An»tr. 245. 

(0 Rifley v. WClure, 4 Exch. 357. 
(/) SlunnUm v. Wood, 10 Q. B. 633. 
'(&> Waller v. Dean, lx., o/ Noncich, 


1 Brown 1. k Golden. 21 ; Owen, 136; 
Jones v. King, 4 M. A S. 188 ; Kerthcott 
v. Underhill, 1 Rtym. 388. 

(A) Anlram v. Chace, 16 Boat, 212 : 
Marsh r. Wood, BB.4C 685. 

(0 Kearsey v. Cartlairt, 2 B . k Ad. 
726. 

(A) Inn Dover, Hastings, ice., 18 Jur. 
52. 
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mortgagee alone, it was held that the latter was, nevertheless, 
liable upon his covenants (l). 

Implied stipulation *.—If a party enters into an arrangement 
which can only take effect by the continuance of a certain existing 
state of circumstances, there is an implied engagement on his part 
that he will do nothing of his own motion to put an end to that 
stAte of circumstances under which alone the arrangement can be 
operative (m). But where two parties mutually agree for th,cir 
mutual benefit that one shall be solo agent for the other to sell 
goods in a particular town, there is no implied condition that the 
business itself shall bo continued (//). 

Usual covenant*. —It is a very frequent stipulation in an 
agreement for a lease that the lease shall contain all “ usual cove¬ 
nants,” and the Courts have hail frequently to decide what is or is 
not a " usual covenant ” Thus it has been held that covenants to 
pay rent (o), to repair (j>), for quiet enjoyment ( 7 ), and to pay 
rotes and taxes when net rent is fixed (»•), aic usual covenants. 
And, upon the other hand, that covenants not to underlet or 
assign (*»), not to cany on a particular tnulo (t), aio not “ usual."* 
In mining lenses it 1ms l»ccn hold that a proviso for re-entry upon 
a forfeiture by bnnkiuptcy or assignment («), and a covenant 
that the lease should determine when the mines could not be 
worked to a profit (r) are not “ usual ” 

Comjrutolloi) of lime. —Whenever a person is allowed a speci¬ 
fied number of months for the delivery of nn abstract of title, tho 
payment of a sum of money, or the perfoi mauce of any paiticular 
act or duty, the month is understood to be a calendar and not a 
lunar month, unless it appeals, from the general context of tho 
contiact, that a lunar month was intended (y). When time is to be 
computed from a particular day, or from the day ol an act being 
done, or the happening of a particular event, such day is to be 
excluded from the computation ; for out law rejects fractions of a 
day, and nn act done in the compass of it is uot referable to ono 
portion of the day more than another, so that the act is not con¬ 
sidered to be passed and done with until the day has passed. 


(0 Morgan v. Pdf, II C. B. 473. 

(«) Stirling r. Mcnt/and, 5 B. k S 
840 , 34 L J. Q. B. 1 , Alehdyu r 
JfJJier, 14 C. B. N. 8. 654 ; 82 L. J. V. 
P. 254. 

( 4 ) Rhode* r. Fonrood, 1 An C'av 
256. 

(o) Taylor r. Horde, 1 Bun. 60. 

( p) Kendall r. MUl, 6 Jrn. N. 8. 96S 

(?) Daridson’a Precedent*, voL 5, pt. 

1, p. 51,3rd. ed. 

(r) Bennett v. Womack. 7 B. & C. 627. 
(«) Smith and Sodea’j. Landlord aud 


Tciuur, 2nd cd. 


/fai*y*h}re T. 
/i«rkland v. 


sL p. 87 , 

1F7.1/-S 7 Hi. J> 555 
Pifjtllon, |J 2 L'h t»7. 

(t) Properl v. Parker, 3 MvL ;4k K. 
280 ; aud sec Van r. Corpe, 3 MyL * K. 
269 ; Doe d Marquis of Bute r. (Aunt, 
15 M. A W. 160 
(h) Uodqkxntcn t . Crowe, L.. 

622 . •*» 
(x) Sfrelly v. Peorton, 15 Ch. D. 11$. 
Lang v. Gale, 1 M. k 8. Ill \J6Uy 
■'oung, 1 Kip. 180 , CorkeU v. (fray, 

C Moore. 486 ; 3 B. h B 1§6. 

. * Vo •»«*. 
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When, therefore, goods were sold on the 5th of October to be paid 
for in two months, it was held that the day on which the contract 
was made was to be excluded from the computation, and that an 
action for the price could not be maintained until after the expira¬ 
tion of the 5th of December ( z ). 

In considering whether, upon a contract to do an act or enter 
into an engagement at or for a definite time from a certain date, 
the time is to be reckoned exclusively or inclusively of the last 
day, it is impossible to lay down any fixed rule; each case must 
depend on its own circumstances and subject-matter (a). But in 
general the last day is to bo included. Thus, where a lease was 
granted for twenty-one years from the 25th of March in a parti¬ 
cular year, the lease was held to continue until the end of the 25th 
of*March of the last year (b). So, where a bankrupt was to be 
protected from the 16th until the 21>th of July, it was held that 
the whole of tho 29th was included (c). So, where goods were 
sold to be paid for in two months' timo, it wqr held that tho first 
day, tho day of tho sale, was excluded, and the last day in¬ 
cluded ((I). And where a patent contained a proviso that tho 
specification was to l>o filed within one month’s time next after 
the date thereof, the day on which the letters patent were granted 
w!ls held to be excluded (*). Again, where a security not to do a 
particular thing wus to be given withiu six montlrt from a tes¬ 
tator’s death, the last day of the six months was held to bo 
included (/). And, where by a policy of insurance goods were 
insured against fire from the 14th of February until tho 14th of 
August, it was held that the whole of the latter day was within 
the protection of the policy (jj). 

Of the interpretation of contracts made in one country and 
enforced in another. —All contracts made in one country con¬ 
cerning land and houses and immovable property situate in another 
country must be interpreted according to the law of the country in 
which the property is situate, tho “ lex loci rei sita," and not by 
the “lex loci contractus," or the law of the country where the 
contract is made (/*). A contract or settlement, therefore, made 
in consideration of marriage, which deals with heritable property 
situate in Scotland will be construed in England according to the 
law of Scotland ( i ). But a contract of marriage made in Scotland 

(r) Webb y. Fairmancr, 3M.4 W. (d) Webb v. 'Fairmaner, 3 M. A W. 
473 ; Young y. ffiggon, 6 ib. 49; Mcr- 473. 

rantilc Marine Insurance Co. y. Titter- ( e ) Walton r. Fears, 2 Camp. 294. 

inglon, 34 L. J. Q. B. 11. </) Later y. Garland, 15 Yea. 248. 

(o) Tugh v. DuJce of Leeds, 2 Cown. M Isaacs r. The Loyal Insurance Co., 
714. L. K. 5 Ex. 298 ; 89 L. J. Ex. 189. 

(6) Ackland v. Lullcy, 9 Ad. A E. (A) Story 1 • Confl. of Iawb, u. 424, 
37?- 428. 

Je) tollhouse v. Mellor, 4 H. AN. 118; (i) Duncan r. Cannan, 23 L J. Ch. 

28 L. J. r.x. 141. 265. 
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i in which trusts were declared in English form as to English real 
property, and in Scotch form as to Scotch personalty, was construed 
as to the English property by English law (k). But contract* in 
general receive their interpretation either from the law of the 
country in which the contract is made, the “ lex loci contVactfa" 
or the law of the country in which the contract is to be per¬ 
formed (l). The lex loci contractus generally prevails in all that 
relates to the legal validity of the contract, the "vinculum obli- 
gationia ” and the law and custom of the place of performance in 
all that relates to the fulfilment of the contract (ni). If no plaj^ 
of performance is specified on the face of the contract, the lex loci 
contracts will determine the rights that are acquired on the one 
side, and the liabilities incurred on the other. If the contract is 
valid by the law of the country where it is made, it is valid ovei^- 
where, unless it is contra bonos mores, or is a contract for the 


doing of a thing which is directly prohibited and forbidden in, or 
contrary to the public policy of, the country where the contract is 
sought to be enforced ; for, when we come to remedies, they must 
be pursued by tho means which tho. law points out in the place 
whore the remedy is sought to be obtained (n). " So much of the 
law of the country where the contract is made/' observes Tindal, 
0. J., “ as affects the rights and merits of the contract, all tb&t 
relates * ad litis decisionem / is adopted from the foreign country; 
so much of the law ns affects the remedy only, all that relates * (ul 
litis ordinationcm,’ is taken from the lex fori of that country 
whero tho action is brought” (o). 

The rule governing the interpretation of a contract made in 
one country, to be performed wholly or partly in another, is, that 
the law of the country where the contract is made governs as to 
tho nature of the obligation and the interpretation of it, if tho 
parties to the contract arc either subjects of the power there 
ruling, or as temporary residents owe that power a temporary alle¬ 
giance (p). But a contract between an Englishman domiciled and 
resident in England, and un Englishman resident in a foreign 
country, but not having acquire! a foreign domicile, must bo 
governed by the rules of English law (q). And, when the govern¬ 
ment of a state contracts a loan in another country, the contract is 


,^(*> CtmUrlain v. Napier, 15 Ch. D. 

(1) Robinson r. Bland, 1 W. Bl. 256, 
259 ; Qibbt y. Fremont, 9 Excli. 25. 

(«) Scott y. Pilkington, 2 B. A 8. 11; 
31 L. J. Q. B. 81. 

(n) Robinson v. Bland, 2 Barr. 1085 ; 

1 W. BL 284, 257 ; Forbes ▼. Cochrane, 

2 B. AC. 471 ; Ouepratte v. Young, 4 
V* 0. A 8m. 217 ; Cood r. Cood, 88 L. 
J. Ch. 278 j Hope r. Hope, 8 DoG. IL A 


G. 731 ; 2C L. J. Ch. 417. 

(o) Huber v. Steiner, 2 Sc. 304; Leroux 
y. Brown, 12 C. B. 803 ; 22 L. J. C. P. 
1 \Dcla Vega y. Vianna, 1 B. A Ad. 
284 ; Hacfarlanc r. Norris, 2 B. A 8. 
783; 31 L J. Q. B. 245 ; WiUiams v. 
WUeler, 8 C. B. N. 8. 299. 

( p) Peninsular * Oriental Steam Navi¬ 

gation Co. y. Skand, 8 Moo. P. G. N. 8. 
272. ‘ 

(g) Cood r. Cood, 53 bear. 814. 
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governed by the law of the borrowing state, and not by that of the 
country where the contract is made (r). When a contract is made 
in a foreign country and in a foreign language, an English court, 
having to construe it, must first obtain a translation of the instru¬ 
ment; secondly, an explanation of the terms of art (if any); 
thirdly, evidence of the foreign law applicable to it; and, fourthly, 
evidence of any peculiar rules of construction which may exist in 
that law ; and must then itself interpret the document on ordinary 
principles of construction (*). Where mutual debts arc contracted 
in # a foreign country, the law of that country as to set-off will 
apply (/). 

Foreign boml*, bill*, oail noir *.—Sec now the Bills of 
Exchange Act, I M2, k 72, in the Appendix, as to tho conflict of 
laws regarding bills and notes. If a bond or obligation for the 
payment of a sum of money be made in France, and no place 
of payment is designated on the face of the contract, the extont 
of obligation and liability incurred on the one side, and the 
rights acquired on the other, will be regulated by tho law of 
France (u); but, if the money is to be paid in England, the legal 
effect of the contract will Ik* determined by tho English law, 
the “/ft v loci MtUUiouis." On a foreign bill the liability of the 
acceptor, and the raty of interest payable, where no late is expressed 
on tho face of the bill, will be* determined by tho law of the country 
whero the bill is payable; but the obligation of the drawer, who 
binds himself to pay in case the acceptor does not, will be governed 
by the law of the place where the bill was drawn, and not by the 
law of tho place where it was to be paid by the drawee. In tho 
case of a bill drawn in Fraucc and accepted in England, if the 
drawer is sued upon the bill, the contract will be governed by 
the law of France, where the bill was drawn ; if the acceptor is 
sued, it will be governed by the law of England, where the 
acceptor’s contract to pay was made (*). A bill drawn in Franco 
primd facie bears interest as a debt in France would do, if nothiug 
else appear: but, if that bill be endorsed in Belgium, the indorsor 
is a new drawer; and it may be*a questiou whether this indorse¬ 
ment is a drawing of a new bill in Belgium, or only a new drawing 
of the French bill. In the former case it would carry the Belgian, 
in the latter the French, rate of interest (y). The indorsement of 
a bill in blank does not according to the French law pass tho 


(f) Smith V. Wtqufli *, L. K. 8 Ec 
m ; 38 L. J. a,. 405. 
c2 («) 1H Som r. Phil/ijm, 10 H. L. <V 

(t) ilfi'farlout v. Morris, 2 1L& 8 
q. B . 245; quart. 

1*0 M lav v. Lhitr dt FUjarrc*, 1 It 


ft P. 142. 

(r) CammcU v. SeuxU, 20 I,. J. Ex. 
35U ; 6 H. i N. 728. 

(y) Allot r. Kemble, 6 Moore, P. C. 
322 ; Gibbs v. Fmnovt, 0 Rich. 31 : 22 
L. J. Ex. 302. 
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property in the bill absolutely, but only subject to ail tho exceptions 
which would be available against the indorser himself; but such 
an indorsee is entitled to sue on the bill in his own name in 
France, and therefore can do the same in this country (z). If 
the bill is drawn and accepted aud payablo in England, an 
indorsement in blank in France by a French subject residing 
there will give to the holder a right to sue the acceptor in this 
country (ce). 

Foreign purchase — Affrightuimt*. — The fulfilment of a 
contract for the sale of goods, so far as it relates to the transfer 
and delivery of the goods to tho purchaser, according to quantity, 
weight, or measure, will be regulated by the law of the country 
where the delivery is to be made ( b ). If a contract is made in 
England to load a full cargo on board a vessel at a foreign poll, 
the meaning of the words “ full cargo ” will be regulated by tin* 
law of tho foreign port, and not by the law of England. If an 
Older is sent from Eogland for tho purchase of goods in Russia, to 
be delivered on board an English ship in a Russian port, the rights 
and liabilities growing out of the contract will be governed by tin* 
law of Russia; and, if, after the delivery of tho goods on board 
ship, the unpaid vendor has a right, by the law of Russia, to 
re-posscss himself of the goods, on having reason to suspect that 
tho purchaser contemplates bankruptcy, or intends to make tho 
vendor lose the purchase-money, this right will be recognised in 
our courts of common law (<•). 


Tho validity of a bottomry-bond taken up in a foroign port 
upon a foreign ship, freight, and cargo, the owners of the cargo 
being English, and the ship and cargo being proceeded against in 
England, is to be governed by tho general maiitimo law, and not 
by the lex loci amtixuifa, or the law of the country the vessel 
belongs to (tf). 

What deUrrmiiws the locus contracts.—When contracts are 


entered into between parties residing in different countries through 
the medium of letters, the place where the final asseut has been 
given by one party to an offer made by another is the place where 
the contract is considered to liavo been made. Thus, if a merchant, 
at Genoa, by letter or by agent, offers to sell certain goods to a 
person in London at a certain price, and tho latter accepts tho 
offer, the contract is made in London. But, if the person in 


(*) Brartlauyh v. De Ain, L. R. T, <\ 
P. 473 ; 39 L. J. C. P. 234 ; overruling 
Trimbeu v. Vignier, 1 King. N. C. 151. 

(a) Lcbd v. Tucker, L. R. 3 Q B. 77; 
87L.J.Q.B. 40. 

( b ) 3 Barge Colon. Uw, p. 771 ; 
liossclcr v. Cuhluut**, 8 Exch. 361 ; 


Brles, J., Mnjrr v. fl/rver, S3 L. J. C. 
P. 289 ; LU»fd r. (Jtukrrt, h. R. 1 Q. B. 
115 ; 35 I* J. Q. B. 74; Afaspoui-y-Hcr- 
mnno r. MUdrtd, 9 Q. B. 1). 530. 

(c) Inglis r. Uskcrioood, 1 East, 515. 
(ti) Uuranty y. Unrt , 2 Woo. P. 0. X. 
A 289. 
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London refuses the offer, and proposes to buy upon different termB, 

and the merchant of Genoa agrees to the proposal there, the 
contract will then be deemed to have been concluded at Genoa (e). 
“ If I send my agent to Scotland, and he in my name makes a 
contract there, it is the same as if I were myself on the spot; and 
the contract must be considered as a contract entered into in 
Scotland ” (/). In the case of contracts in writing, the place 
where the covenantor or promisor executes or signs the contract 
is the place where it is made, although the contract is inchoate 
and incomplete, and docs not obtain legal validity until some¬ 
thing else has been done with his authority at some different 
place ( g ). 

When a contract entered into in one country is sought to be 
enforced in another country, it must not only be valid according 
to the law of the country where it was made, but also accord¬ 
ing to the law of tho country in which it is sought to be 
enforced (4). 


SECTION II. 

OF THE ADMISSIBILITY* OF ORAL EVIDENCE IN WRITTEN 

CONTRACTS. 

Inadmissibility of oral evidence to add to, alter, or contra - 
tdict a written contract. —Most systems of jurisprudence have 
manifested a decided preference for written memorials over verbal 
representations founded on the doubtful or imperfect recollection 
of witnesses. The French law requires a very largo class of con¬ 
tracts to be put into writing, “in consequence,” it observes, “of 
the corruption of manners and subornation of witnesses,” and 
formally prohibits the admission of oral evidence against the con¬ 
tents of a written document (I). It is a fundamental rule of our 
own common law that oral evidence shall not be given to add to, 
subtract from, or alter or vary, any description of written contract: 
“ quotiea in verbis nulla est ambiguitas, nulla expositio contra 
verlja fienda est This general rule or principle of law has been 
established on the ground that writing stands higher in the scale’ 

(e) 2 Barge on Colon. Law, 763. 26 L. J. Ch. 417; OnU r. Levy, 16 C. 

(/) Albion Fire, Ac. r. Mills, 3 Wila. B. N. S. 79 ; Branley r. S. E. By. Co., 
k 8b.w, 233. 12 C. B. N. 8. 72 : 31 LJ.tiP. 2W. 

toaUk v. Jfingay, 1 M. 4 8. 92. (*) POTH. Obl. No. 786.' 

(A) Hope v. Eope, 8 D. M. & G. 731 ; 
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of evidence than oral testimony, and that the stronger evidence 
.ought not to be controlled or altered by the weaker (k). It has 
been held that oral evidence is inadmissible to show that .4'grant 
of an annuity, not made subject to redemption on the face of the 
deed, was nevertheless intended by the parties to be redeemable ( l ); 
also that the verbal declaration of an auctioneer, made at the time 
of sale, cannot be given in evidence in opposition to the printed 
conditions of sale, unless the declaration has been fraudulently 
made (m). If; in a contract of charter-party, a person states him¬ 
self to be the owner of a vessel, and then proceeds to let or charter 
the vessel for a certain term, he cannot contradict by oral testi¬ 
mony his own averment m writing and show that he acted only as 
the agent of the owner (n). If a written contract of purchase and 
sale describes the nature and character of the things sold, oral 
evidence is inadmissible to add to or alter tho jvritten descrip¬ 
tion (o); if it fixes the time for the completion of the purchase, or 
the time for the delivery of the goods, a contemporary agreement 
to substitute another day must be expressed in writing (p); and 
if the time for payment is named, oral evidence is inadmissible to 
show that the payment was to be prolonged, or that it was to 
depend on a contingency, or be made out of a particular fund. So, 
on a written contract for a weekly hiring, oral evidence is in¬ 
admissible to show that a yearly hiring was intcuded ( q ). And, on 
a contract to manufacture aud deliver goods at a specified time for 
a specified price, oral evidence is inadmissible to show that a 
portion of tho price agreed to be paid for the goods was in con¬ 
sideration of the undertaking to deliver them at the times specified, 
and that the market price was much less than that agreed to be 
paid (r). Oml evidence is inadmissible to make a promissory note,® 
absolute upon the face of it, conditional or payable upon a contin¬ 
gency (s), or to make a contract which, by the terms of it, is to 
commence in jmnenti , to commence in futui'O (t); or to show 
that it was agreed, when a bill or noto was given or indorsed, that 
the instrument should be renewed, and that payment should not 
be demanded at the time when it became due (u); but, where 

(*) Davit r. Symonds, 1 Cox. 404. (?) Evans v. Roc, L. R. 7 C. P. 138. 

(0 Haynes y. Hare, 1 H. 1U. 682. (r) Brady v. (tastier , 3 11. it C. 112 ; 

(m) Ounnis v. Erkart, 1 H. UL 289 ; 33 L. J. Kx. 300. 

Shelton v. Linus, 2 Cr. & J. 411; Hi* (*) Rawntn v. Walker, 1 Stark. 361 5 

ginton y. Clows, 15 Vea. 522; Eden v. Moseley r. Hanford, 10 R k C. 729 ; 

Blake, 13 M. tt W. 618. Foster v. Jolly, 1 C. M. k B. 703 ; Free 

Humble y. Hunter, 17 L. J. Q. H. r. Hawkins, 1 Moore, 585 ; 8 Taunt 92; 
350. Adams r. Wordley, 1 M. k W. 874; 

( 0 ) Smith 7 . Jefryes, 15 L. J. Ex. Abrcy r. Crux, L. B. 5 C. P. 37 ; 89 L 

826 ; Honor v. Grom, 24 C. P. 53. J. C. P. 9. 

{p) Stead y. Dauber, 10 Ad. & K. 57; (0 William r. Jones, 5 B. k 0. 108. 

2 P. k D. 451; Marshall y. Lynn, 6 5L (u) Hoars y. Graham, Z Cunpb. 56 ; 

A W. 109 ; StowU y. Rdbinson, 3 Bing. Brown r. Langley. 5 So. N. R. 249. 

N. C. 928. 
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bought and sold notes diffenBd,.-’ortil evidence was admitted to 
prove an arrangement between the broker and the purchaser, 
by which the apparent variance was explained and shown to be 
immaterial (x). 

A warrauty, made orally on the completion of a written con¬ 
tract of sale, cannot be introduced as part of the contract, if the 
contract itself is silent as to the fact of such warranty (y); but a 
loose and incomplete memorandum of sale w ill not exclude oral 
evidence of a warranty If a written demise be silent as to the 
payment of the ground rent (a), or land tax (0), oral evidence is 
inadmissible to show that the tenant agreed to pay it. If a written 
contract of purchase and sale import* that tho delivery of the 
goods and the payment of the price are to be concurrent acts, oral 
evidence is inadmissible to show that credit was bargained for and 
intended to have l>ccn given (#). Hut a writing containing only 
part of tho contract, and not Wing evidence of a concluded agree¬ 
ment’, does not shut out oral evidence of the time of payment. 
Where the defendant by letter ordciod the plaintiff to send goods 
to a wharf, oral evidence was admitted to show that the order was 
given on the faith of a promise made by word of mouth by tlio 
plaintiff to the defendant, that the defendant should have six 
months’ credit for the payment of the goods (</). When an agree¬ 
ment for a lease has been drawn up in writing, oral evidence can¬ 
not bo given to show that more premises were intended to be 
included in the agreement than those actually mentioned in it, or 
that a greater rent was to be paid than that actually expressed, or 
that the rent was to be paid quarterly, when by the agreement it 
is to bo paid yearly, or that tho rent was to commence at a later day 
than that named in the agreement; for, whenever the contract is 
reduced into writing, nothing that is not found impressed upon it 
can 1)0 considered as forming part of the contract (»•). But tho 
contract may he evidenced ami established, as we have previously 
6 eon, through the medium of several writings, as well as by one 
document; and the import of a written paper, purporting to con¬ 
tain the terms of a contract, may bo controlled, altered, or 
extended, by a contemporaneous agreement in writing (/), pro¬ 
vided it be shown that both papers refer to the same subject-matter, 
persons, and things. And, where there is a proposal only in 

(*) Kenipson v. Boyle, 3 H. k 763 ; 403 ; 2 Kx. 93 ; Stones vr Doicler, 29 L. 

34 J. Kx. 191. J. Kx. 122 ; Angel r. Duke, L. R. 10 Q. 

(!/) Powell v. Edmunds, 12 East, 6 ; it 174. 

Jfarkor v. Groves , 15 P. B. 667. (n Mercs v. Ansel I, 3 Wih. 275 ; Jlen- 

(-) All'n v. Phdr, 4 M. k W. 140. son v. Coopr, 3 Sr. N. R. 48 ; Knin r. 
(ft) Prest an v. Merctau, 2W. HI. 1219. Uhl, 4 D. & R. 61 ; Dickson v. Zisinui, 
(b) Rich v. Jackson, 4 Br. C. C. 515. 20 L. J. C. P. 73. 

(e) P-ml v. Yales, 2 Sc. N. R. 645. (/) Bro.cn v. Langley, 5 8c. N. R. 

W> LoJceil v. NUkhn, 19 L. J. Kx. 249. 
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\rritiug, oral evidence maybe given to show &at that pro^o^'tettj 
been accepted (g), but not of what passed at the time of making 
the proposal for tfe purpose of varying the contract (//). 

Where there was a discrepancy between a lease and its counter- 4 
part, the counterpart was looked at to ascertain where the mistake 
lay (i). 

But, although, by the general rules of the common law, if there 
be a contract which has been reduced into writing, verbal evidence 
is not allowed to be given of what passed between the parties, 
either before the written instrument was made, or during the time 
that it was in a state of preparation, ho as to add to, subtract from, 
or in any manucr to vary or qualify the express terms of the 
written contract (k), yet an agreement upon n distinct matter may 
be shown to lmve been made by word of mouth, and may bo 
enforced (l ); and, after an agreement lias lieen reduced into 
writing, it is competent to the parties, at any subsequent time 
before breach of it, by a new contract not in writing, either 
altogether to waive, dissolve, or annul the former agreement, 
or in any manner to odd to, subtract from, or vary or qualify, 
the terms of it, and thus to make a new contract, which may 
ho proved partly by the written agreement, and partly by the 
subsequent verbal terms engrafted upon it. provided the new con¬ 
tract thus sought to bo established in the place nud stead of tin* 
original written contract be not a contract of such a nature as is 
required to be authenticated by writing; for, when that is the case, 
the new substituted contract cannot l>e proved partly by writing 
and partly by oral testimony (m), and will not be good for any 
purpose ; but the original contract will remain iu force (/t). Paiol 
evideucc is, however, admissible where it goes to show, not a new 
contract, but simply a voluntary forbearance by the plaintiff at 
the request of tho defendant; lor in such a case the Statute of 
Frauds does not apply (o); and it is immaterial whether the 
request for forbearaucc was made before or after the contract was 
broken (p). 

When contracts 'nitty l>r piinyr/ /uni/y by witing aiu/parti*/ 
by oral testimony .—Dial testimony in aid of insufficient written 


(v) Wake y. Harrop, 6 II. i X. 768 ; 
1 II. k (\ 202 ; 30 L. J. Ex. 278. 

(A) Ilo/mn v. Brvicne, a 0. B. X. S. 
442 ; 30 L. J. C. P. 106. 

S BmxJtell v.* Clark, 2 t\ 1*. D. 88. 

I Lonl Hanlwieke, rah rich/ t. 
PowUt, 2 Atk. 383 ; Wollu.n v H,nr*, 
7 Ves. 218. 

(I) LintlUy y. Lacvj, 34 L. J. 1*. I*. 7 ; 
17 C. B. N. S. 578; Jforyan v. UnffiOt, 
L. R. 6 Ex. 70; 40 L. J. Ex. 46; 
EndcOte v. Adtanc, L B. 8 Ch. 756 ; 
42 1* J. CL 855. 


(*h) Ou\* y. L»iJ A 'tup at, 5 B. k Ad. 
65 ; Stead r. J>n a bn, 10 Ad. k E. «»; 
flow kg V. r.Hy, 21 ),. J. Ev. 13.>; 
Ban Jr, sour. Uians, h II. 10 Kx. 244. 

(„) Nublr v. \Vn>d, 36 L. 4. Ex. 91 ; !.. 
K. 2 Yj. 135; Pl'wcair. /htcninq, 1 O. 
I*. J). 220. 

(o) Onlr v. J*>rrJ Tans, L 11. 2 Q. II. 
275 ; d>. 3 «). 11 272 ; 7 B. k 8. 855 ; 

36 a j. y. a 175; 37 a 4. q. a 77. 

(p) Hick man y. J lay art, L. K. 10 C. 
r. 598. 
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evidonco of a contract is admissible, "when the contract is not 
required by law to be in writing. If a written document, for 
example, amounts to a mere admission or acknowledgment of 
certain facts, forming a link only in the chain of evidence by 
which a contract is sought to be established, it may be given in 
evidence concurrently with, and may be aided and supported by, 
oral testimony ( q ). Thus, in the case of a contract for work and 
services, if the names of the contracting parties are not mentioned, 
or the price to be paid for the work is not specified, or the 
quantity not .named, and' the writing consequently does not 
amount to a contract, oral proof of the additional facts and circum¬ 
stances necessary to constitute a contract and give effect to the 
transaction is admissible. Such evidence does not alter or add to 
an existing contract, as no contract exists independently of it (r). 
Au invoice made out after a sale of goods has been effected is not 
conclusive evidence that tko parties named in it as the contracting 
parties are really tko contracting parties; but oral evidence is 
admissible to show that a party named therein as a vendor was 
not in reality the vendor (#). Where the plaintiff signed a con¬ 
signment note, which stated that certain goods were delivered by 
him to a railway company to be carried to N., but the charge 
for carriage was not mentioned, and oral evidence was given 
that the company’s agreement with the plaintiff before the note 
was signed was to carry to K., but that the plaintiff did not 
read the note, ami that the sum to be charged, and which was 
paid, was for the carriage to K., it was held that the evidence was 
admissiblo on the ground that the note was not a complete 
contract (f). A document purporting to be a contract, signed by 
the parties, Ls not necessarily so ; and it is competent for either of 
the partios to show by parol evidence that it was not their inten¬ 
tion in signing it that it should operate as a contract, and that the 
real contract between them was not in writiug (u). And generally 
oral evidence is admissible for the purpose of showing that the 
real contract between the parties is not in writing, and that a 
subsequent written contract does not contain, and was not intended 
to contain, the whole agreement between them (x). But, where a 
written proposal, signed by the defendant, was adopted in terms 
by the plaintiff, though not in writing, it was hold that evidence 
of what passed at the time of making the proposal was not 

(q) Eden v. Blake, 18 M. k W. 618 ; Western Ry. Co., L. R. 1 C. P. 836 : 35 

Rj&kotc t. Seymour, 17 C. B. N. 8. 107; L. J. C. P. 166, explaining Jeffery r. 
Stones r. Dowler, 29 L J. Ex. 122. Walton, 1 Stark. 267. 

(r) Knapp r. Harden, 1 Gale, 47 ; («) Rogers v. Hadley, 2 H. k C. 227 ; 

Ingram t. Ire, 2 Campb. 521. 82 L. J. Ex. 241. 

i») Holding r. EUiott, 6 H. k N. 117; (x) Harris r. Riciett, 4H.tS.li 

W m J iE*- 134 - 28 L. J. Ex. 197. 

(0 Xalpas r. London and South- 
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admissible for the purpose of varying the construction of the 
writing (y). Oral evidence is always admissible for the purpose of 
identifying the subject-matter of the contract, as, for instance, to 
show that a contract referring to a bill as of the 24th of October 
was intended to apply to one dated the 23th (s), or to explain 
what was meant by the words “your wool” in a contract for the 
purchase of wool so described (a), or the words M your employ ” in 
a contract of Service (b), or the words “ the lease ” in an agreement 
to procure a lease (c). In equity a defendant may prove a parol 
variation or addition to a written contract where ho is resisting 
specific performance of the contract; and a plaintiff may also 
make use of a parol variation, when there has been such a part 
performance of the parol portion of the agreement, as would 
enable the court to decree a specific performance in tho case of an 
original and independent agreement, or whero the omission has 
occurred by fraud, or, in cases not within the Statute of Frauds, 
by clear mistako (it). 

Annexation of agricultural and mercantile custom *.— 
Customary rights and incidents univorsally attaching to tho 
subject-matter of the contract in the place und neighbourhood 
where the contract was made are impliedly annexed to tho written 
language and terms of the contract, unless tho custom is particu¬ 
larly and expressly excluded (r). Parol evidence of custom and 
usage, consequently, is always admissible to enable us to arrive at 
the real meaning of the parties (/), but not to prevail over and 
nullify the express provisions and stipulations of the contract (g). 
Tho evidence of usage must, however, be clear and distinct, in 
order to affect the meaning of the terms of tho contract (/<), and 
not be inconsistent therewith (<). Tho known ami recoived usage 
of a particular trado or profession, and the established course of 
every mercantile or professional dealing, arc considered to be 
tacitly annexed to tho terms of every mercantile or professional 
contract inado in the ordinary course of business in which the 


(y) Holton r. Browne, ante, p. 201. 

(*) Way v. Utanv, 13 C. B. N. S. 
292 ; 82 L. J. C. P. 34. 

(а) Macdonald v. Longbollom, 1 E1L k 
ML 977 ; 28 L. J. Q. B. 293; 29 ib. 
256. 

(б) JW ord r. Getting, 7 C. D. N. S. 
305 : 29 L. J. C. P. 105. 

(e) Honey v. Graham, L. R. 6 C. P.; 
39 L. J. C. P. 58. 

(d) JVoolam r. Hearn, 2 W. k T. 
Leiu. Um. in Eq.. 2nd ed., p. 404; 
Laver v. Fielder, 32 Bear. 1. 

(«) Many agricultural customs have 
been embodied in the Agricultural Hold¬ 
ings Act, 88 k 89 Viet. C. 92; and for 
divers customs of different counties see 


WoodfalT* landlord and Tenant, 11 ed., 
l>y Lely, 721. 

(/) UuUon r. Jl’arren, 1 M. k TV. 
475, 476; Doiuat liv. 1, tit 1; IF*. 
gliSKorfk y. DaUiton, 1 Doug. 201; 1 
Smith's L. C. 5th ed., p. 620. 

(y) Clarke v. Jbtyslvnr, 13 M. k W. 
752; 14 L J. Kx. 143 ; 2 Taylor on 
Evidence, n. 1026, 5th ed.; Blackett r. 
Ratal Erekam/i Assurance Co., 2 C. k J. 
42'J; Rarburyke v. Roberleon, 2 Bligb, 
156 ; Roberts v. Barker, 1 C. k M. 808 ; 
FhiUifu y. Briard, 1 H. k N. 21; Cuth - 
bert v. Camming, 24 L J. Ex. 200. 

(A) Boioes v. Skand, 2 An. Cm. 455. 

(0 Hayton v. Jrwi.i, ’ C. P, D. ISO, 
C. A. 



204 INTERPRETATION OF CONTRACTS. [BK. I. CHAP. II. 

u.sagc prevails (/:), if there he no words therein expressly con¬ 
trolling or excluding the ordinary operation of the usage; and 
parol evidence thereof may consequently be brought in aid of the* 
written instrument (/). The principle on which the evidence is 
admitted is, that the parties have set down in writing those only 
of the terms of the contract which were necessary to l>e deter¬ 
mined in the particular case, leaving to implication and tacit 
understanding all those general and unvarying incidents which a 
uniform usage would annex, and according to which they must bo 
considered to contract, unless they expressly exclude them (wi). 
Whether the terms of the contiact are such as to exclude evidence 
of the custom is a question for the judgo and not for the jury (»). 
A local custom or usage of a particular place, or of a particular 
class of persons, is not binding upon persons living at a distance, 
and who arc proved to have l>ccn wholly unacquainted with such 
usage (o). And a custom in a particular market that a broker to 
buy is a principal to sell, is not binding upon a person ignorant of 
the existence of such custom, for it changes the intrinsic character 
of the contract (y>). And so is a rule that a broker can only 
recognize the person employing him, although lie knows him to be 
only an agent (</). If the terms of the contract are clear, they 
must prevail in the absence of very clear and consistent evidence 
that, by custom, something different is meant (<•). But, if a 
merchant residing in London employs an agent in Liverpool to 
make a contract there, the contract so made will be clothed with 
all the incidents of a Liverpool contract in respect of custom and 
usage of trade (s). Where the written contract docs not exclude 
the custom, oral evidence is not admissible for the purpose of 
showing that the parties did not intend it to apply ( t ). Oral 
evidence is admissible to show that by the custom of a particular 
trade persons describing themselves in the contract as “ agents to 
merchants” are personally liable, if they do not disclose their 
principals within a reasonable time (u). 


(*) Alt'in y. Sumtiiu, 1 II. At'. 123; 

31 k J. Ex. 307. 

(f) Sycra v. Jonas, 2 Kxrh. Ill ; 
1/runt v. Mud r/**-, 10 M. k W. 737 ; 
Bourne v. (Jottliffr , 3 Sc. N. H. 40. 

(m) Jitonfrcy r. lUtlr., 20 I* .1. I.'. IJ. 
140; 7 Ell. k HI. 200; Kl. BL k Kl. 
1004 ; 27 I* J. y. B. 390; Lucnt r. 
Bristow, 27 ih. Q. B. 364 ; Ell. IU. k 
Ell. 907 ; Rry. v. Stole-upon- Trent , 13 
I* J. M. (!. 41; Broirn r. Byrne, 3 Ell. 
k HI. 715 ; Cuthbrrl v. On mutiny, 10 
Kxch. 815; Field v. Lelenu, 6 H. k X. 
017; 30 k J. Ex. 108; Myers r. Bart, 
30 U (j. B, 9; Ell. b Ell. 306; 
Fleet V iturton, k R. 7 Q. B. 126 ; 41 
E. J. Q. a 49. 

00 Itirkcr t. JlUlnrt, 4 C. B. N. S. 


355 ; 27 k .1. C. 1\ 236. 

(«) lx>nl Tmtcrden, C. J., BadlcU v. 
I’tnl/und, 10 ll. k (.'. 770 ; Kiiv/iuer v. 
V'*n*. 12 Moore 1\ C'. 399 ; Sweeting v. 
J'fttxr , 30 k J. 0. 1*. 109 ; 9 V, B. N. 
S. 534. 

(/») JUinaoH v. MoUclt, L. It. 7 II. 
k 802. 

(y) 1‘earmjn r. Scott, 9 Ch. D. 108. 

(r) Bowes v. SJuivi, 3 Ap. Cm. 455; 
JIayton v. Irwin, 5 C. 1*. J). 180. 

(0 Graves v. Leya, 2 H. b N. 213 ; 
26 k J. Ex. 316. 

(0 Fawkes v. Lamb, 31 L. J. y. 15. 
98 ; Lot see Burges v. Wickham, 33 L. 
J. Q. B. 17. 

(h) Hutchinson, v. Tat ham, T> R. 8 (.'. 
r. 482. 
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Customary meaning of particular woixh. —If, by the known 
usage of trade or by custom, a word has acquired, in respect of the 
subject-matter of the contract, a peculiar sense and meaning 
different from the ordinary popular sense and meaning, evidence 
is admissible to show that the parties used the word in its cus¬ 
tomary trade acceptation, and not in the ordinary popular sense. 
Thus, the word thousand in certain trades comprehends a larger 
number of units than it does in its ordinary acceptation. In the 
herring trade, for example, six score herrings weut to tho 
hundred, and sixty to tho thousand; and parol evidence was 
held to be consequently admissible to show that the word “ thou¬ 
sand,” when applied to herrings, in the contracts of herring-dealers, 
meant twelve hundred. In a lease of a rabbit warren, parol 
evidence was admitted to show that by the custom of the country 
where the lease was made, in taking an account of the rabbits on 
a rabbit warren, tho numbers were computed at one hundred dozen 
to a thousand ; and the word “ thousand ” in a lease as applied to 
rabbits was consequently construed to mean one hundred dozen, 
or twelve hundred (.r). So, where an insurance was effected " to 
any port in the Baltic,” evidence was admitted to show that the 
Gulf of Finland is considered by universal custom and consent 
amongst merchants aud in mercantile contracts to be within the 
Baltic, though the two seas arc treated as distinct by geogra¬ 
phers (y). And in a lease of a coal mine evidence was admitted to 
show that the word u level" in mining districts had a moaning 
different from the ordinary popular meaning, and that tho word 
was used by the parties to the contract in the sense in which it is 
ordinarily employed by miners ( 2 ). But the cu-tom and usage 
must be general and universal, and not the practice or course of 
dealing of a particular firm or house of trade, such as the usage of 
Lloyd’s (a). 

Terms of art—Trade accrj/ttitiun *—The meaning of all words 
aud terms of art and specifications of quantity, quality, weight, 
and measure, arc regulated and controlled by local custom, unless 
the terms have been selected, and a definite meaning given to 
them, by the legislature (5). But, to vary the meaning of plain 
words, the existence of the custom must be “ clear, cogent, and 
irrosistibic ” (c). If there are peculiar expressions used in a con¬ 
tract, which have in a particular place or trade a known meaning 

(*) Smiltt r. Wilton, 3IU Ad. 728. S,oreting v. rearer, ante, p. 204 ; Scott v. 

(y) Uhde v. Walters, 3 Campb. 10 ; Irving, poet |>. 001. 

Brough r. Whibnorc, 4 T. R. 210; Ah- (6) Taylor v. Briggs, 2 C. k P. 526 ; 
drr*m v. lHteher, 2 B. k P. 168. Hutchison r. Bowler, 6 M. k W. 635 ; 

(i) Clayton r. Qregson, 6 AcL k E. Spicer y. Cooper ,1 Q. B. 424. 
aoi le) Lewis r. *0*1*11, 13 L. J. C. P. 

(a) Caboy r. Lloyd, 3 B. k C. 797 ; 195. 
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attached to them, it is for the jury to say what the meaning of. 
those expressions is, but for the court to decide what is the mean¬ 
ing of the contract (*/). 

Oral evidence of condition'd assent —If two parties sign a 
memorandum of a contract upon the strength of a clear oral agree¬ 
ment that the writing is not to he binding until the happening of 
a given ovent, and the event never happens, there is no con¬ 
tract (e). Where a party claims as the indorsee of a bill of ex¬ 
change, it may be shown that the alleged indorser wrote his name 
on the bill, and delivered it to the alleged indorsee for a particular 
purpose, and on the understanding that it should not operate as 
an indorsement until the condition was fulfilled (/). And, if an 
oral agreoment and an agreement in writing have been made, 
whether contemporaneously or not, upon two distinct independent 
matters, and the one does not conflict with or alter the other, 
both may stand; and the oral bargain may be enforced as well 
as tho contract in writing (y). When the contract is evidenced 
by lottcrs and writings, it is for the court to interpret them 
and determino whether they do or do not amount to a concluded 
contract; and, if the judge leaves it to a jury to say what is the 
effect and meaning of written correspondence, there is a mis¬ 
direction (//). 

Estoppel by deni —The rule of law which stops a party from 
disputing or contradicting what he has affirmed or declared by 
deed {ante, p. Ill) docs not, of course, extend to strangers to the 
contract (i). A party to a deed, moreover, is not estopped in an 
action by another party not founded on the deed, and wholly colla¬ 
teral to it, from disputing tho truth of certain facts recited and set 
forth in such deed (k). Whfcn a recital in a deed is intended to 
bo a statement which all the parties to the deed have mutually 
agreed to admit as true, it is an estoppel upon all. But, where it 
is intended to he the statcineut of one party ouly, tho estoppel is 
confined to that party; ami the intention is to be gathered from 
construing tho whole instrument (l). As between the parties 
themselves, any averment of a fact made by one of tho parties 

(d) Hutchison x. Booker, 5 M. k W. 317; Hantunm ▼. White, 31 L. J. C. 
542 ; Nexlson x. Harford, 8 ib. 823 ; P. 28. 

Trueman v. Jxsler, 11 A«l. k E. 599; (g ) Lindlry x. Lacey, ante, p. 201 ; 

Botilichas v. Kemp, 18 !«. J. Ex. 3<i ; 3 White v. Parkin, 12 Hast, 578 ; Harris 

Ex. 105. v. Jtiekctt, ante, n. 202; Green v. . Sad . 

(e) Pym y. Campbell, 6 HI. k 111. dingtvn, 7 Ell. k Bl. 608. 

370; 25 I* J. Q. R 277 ; K*fcrs y. * (h) Chereley y. Fuller, 18 O. B. 122. 

Hadley, ante, p. 202 ; lindley v. Lacey, (») Rrr y. Seamviondtn, 8 T. 474. 

34 L. J. C. P. 9 ; 17 C. B. N. S. 678 ; (*) Carpenter v. Buller, 8 M. k W. 

Wallis y. LiUcll, 11 O. B. N. 8. 369 ; 209. 

31 L. J. C. P. 100; Davis r. Jones, 17 (7) OrmuMU r. Buck, 14 Q. B. 787; 

C- R- ®34. 19 L. J. Q. B. 209; Wiles r. Wood- 

if) Bell r. Lord tnyestre, 12 Q. B. rcard, 5 Ex. 657 ; 20 L. J. Ex. 204. 
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in the nature of a representation or warranty to the other may be 
contradicted and shown to be false by that 6ther(m). But the 
party who makes’the averment is not permitted to contradict Oi* 
dispute the fact recited (n). If a lease, however, recites that tlie 
lessor is possessed of real or personal property, the lessee who 
executes and accepts such lease is estopped, during the con¬ 
tinuance of his occupation, from denying tho title and possession 
of his lessor at the time such lease was executed (o). 

. A “grant” of an estate which would amount in equity to a re¬ 
presentation, does not amount in law to a representation of a right 
to grant, that is, to an estoppel. There must be a strict recital to 
the effect that the party has the right or title in order by estoppel 
to bind him or persons claiming through him (;>). 

Estoppels in pais arise “ where a party by his words or con¬ 
duct wilfully causes another to believe in tho existence of a certain 
state of thingfi, and induces him to act ou that belief, and alter his 
own previous position." A party who has so acted is said to be 
estopped before tho country, and precluded from falsifying his own 
representation (q). Conduct by negligence or omission to do an 
act is equally within the rule, but in order to create an estoppel 
it must be shown that the party setting it up has been induced by 
such negligence or omission to alter his position (?•). If one party 
dealing with another puts forth a sealed instrument as his deed, or 
if he represents it to be a binding obligation which he has himself 
executed, he cannot be heard in any court of law or equity to say, as 
against a party who has dealt with him on the faith of the correct¬ 
ness of the representation, that the instrument is not his deed, or 
that he never executed it, or that it is not a binding obligation («). 
If on the evidence it appears that two- persons upon the negotia¬ 
tion of a mercantile security have assumed by commou consent a 
certain fact, such as that a particular person is the drawer of a 
bill, or if by express agreement between them a bill is drawn and 
indorsed by procuration in the name of a fictitious or dead person, 
and the position of one of the parties has been altered on the faith 
of the arrangement, the other cannot afterwards be permitted to 
say that tfie bill was not drawn or indorsed as it purports to be (t). 


(*t) Hayne v. Maltby, 3 T. R. 441 ; 
Yin. Abr. Estoppel, M. 455. 

(ft) Oldham v. Lannmead, cited 3 T. 
R. 439 ; Humble r. hunter, 17 L. J. Q. 
B. 350 ; 12 Q. B. 310. 

(o) Beckett v. Bradley, 8 Sc. N. R. 
843 ; 7 M. & Gr. 995. 

(p) General Finance Co. v. Liberator 
Soc., 10 Ch. D. 15. 

(y) Pickard r. Seart, 6 Ad. A F* 474; 
M'Conu y. Lend. ± N. W. By. Co., 34 
L. J. Ex. 39 ; 8 H. (c C. 343; Freeman 


v. Cooke, 2 Kxch. 654; Carr r. London & 
N. IV. By., L. R. 10 C.T. 316 ; Citizen't 
Bank of Louisiana v. First National 
Bank of Ne\r. Orleans, L. K. 6 H. L. 
352; IVilliams v. Stem, 5 Q. B. D. 
409. 

(r) Freeman y. Cooke, supra; Jfc 
Kcnzie v. British Linen. Co., 6 Ap. Ces. 
82. 

(») Straffon, as parte, 22 L. J. Ch. 202. 
it) AshpUal v. Btyan, 82 L. J. Q. B. 
95; 3 B. & S. 474. 
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But where the defendant left his blank acceptance in his table 
drawer, and the bill was stolen, and his name filled in as drawer of 
the bill, it was held he was not estopped (u). 

CovtnulictaUe averments in u'rUten conflict* not under 
ceaf .—Although the express admissions of a party inserted in a 
contract arc strong evidence against him, yet he is at liberty, in 
certain cases, when the contract is not under seal, to prove tfiat 
such admissions were mistaken or untrue, and is not estopped or 
concluded by them, unless another person has teoe induced by 
them to alter his condition, when the party is estopped, as we 
have seen, from disputing their truth with respect to that person 
and that transaction (s ); and this rule or principle of law is appli-. 
cable to mistakes in respect of legal liability, as well as in respect 
of matter-of-fact (,//)• But a person is not estopped by a mere 
undertaking or contract to do .something which does not involve a 
representation of some fact or state of things ( 3 ). If a bill of ex¬ 
change or promissory note purports on the face of it to bo made 
for value received, it is competent to the parties to §how that no 
value was received (*/); and, if a receipt or acknowledgment of the 
payment of money has been given, oral evidence is admissible to' 
contradict such receipt or acknowledgment, and rebut its legal 
operation as a discharge from liability (6). So, where a passenger 
who was injured by a railway accident, accepted 4002., and gave 
the company a receipt expressed to l>e in full discharge of his 
claims, it was hold that the statement in the receipt could be re- • 
butted by evidence that he did ntt receive the money in full 
satisfaction of all demands (c). 


(,*; lUwhlr v. JtHMfif, 3 ij. il I). 
525. Sir imt l.imlli'V, I- J. # la re 
(*20 Ch. i). Oil. 

(«’> UtOiW v. A*.* Ten, 0 IL A C. 5#«. 
(»/) Anctuii v. J.hMiant, 18 L J. <*. 

il he. 

( 3 ) Fa twelve x. Baiu, 1 P. I). 415. 
(«) Foster v. Jo/hi, 1 0. M. A IL 708; 
Jlidout v. Brisfotr, 1 (\ k J. 231. 


(A) Iyi.il/fOii v. Carle, 5 II. k Aid. 
fill ; Skai/e. v. Jackson, 3 IL A C. 423 ; 
Farrar v. Hutchinson, 9 Ad. A K. 643 ; 
Wallace v. Kdmll, 7 M. A W. 273, 274 ; 
Gram v. Ary, 3 IL A Ad. 313 ; Howes v. 
Mr, 2 H. A N. 779. 

(c) Lcr. y. Ijonavthirr A Yorkshire 

Railway CV, L II. C Ch. 527. 
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Leases. —A lease is a contract whereby the temporary use and 
possession of a house or land are granted by the owner to another 
for a stipulated or implied remuneration. He who grants the pos¬ 
session and use of the property to be enjoyed for hire is called the 
lessor or landlord; and he who has the enjoyment of it, paying 
the rent or hire, is called the lessee or tenant In the Roman law 
the former was called “ locator ,” the latter “ conductor; " and the 
, contract itself, “locatio rsi.” In the French law it is termed 
" bail a layer ” or a bailment for hire; the lessor is called the 
' 11 bailleur ,” or bailor, and the hirer the " prenear," or “ loca- 
taire " (a). If the land or realty is granted by deed to be enjoyed 
for a term, without any payment of rent by tho grantee, the grant 
. amounts to a commodatum or gratuitous loan of the use of the 
land, and does not create a contract of letting and hiring between 
the parties. On the other hand a demise for a term of years, if it 
is by deed, and for the whole term which the lessor has in the 
premises, operates as an assignment (6). 

Agreements far leases. —We have already seen that all agree¬ 
ments for leases must be authenticated by some note or memoran¬ 
dum, signed according to the provisions of the Statute of Frauds 
(ante, p. 169). We have also seen that all leases exceeding three 
years in duration, required by the Statute of Frauds to be evidenced 

(o)-En«yc. du Droit, tit Bah- 693 ; Beard man r. Wdwn, L. R. 4 C. 

t byPaysenUr ^ Webber, 8 Tiunt P. 67; S3 L. J. C. H. 
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by a signed writing, must now be authenticated by deed ( ante , 
p. 179). Every lease, therefore, in writing, not under seal, for a 
term exceeding three years in duration, amounts only to an agree¬ 
ment to grant a lease for the term specified (c). But, if an oral 
agreement for a lease has been entered into, and the intended 
lessee, relying on the promise of the lessor to grant the lease, takes 
possession of the land, and expends money in building, draining, 
and improving, and there is, therefore, a part performance of the 
contract, the court will enforce the oral contract, and compel the 
lessor to grant the lease agreed upon, on the ground that, by re¬ 
fusing to grant the lease and give the party possession in execu¬ 
tion of the contract, he is guilty of a direct fraud, which ought to 
bo relieved against (<l). Part performance by a sub-lessee is 
equivalent to part performance by the lessee (e). When a party 
has actually been let into possession under an oral contract of 
demise, and rent has been paid to and received by the landlord, a 
tenancy from yoar to year between the parties arises by implica¬ 
tion of law ( po»t , p. 217). From every contract to grant a lease 
there is an implied agreement by the party contracting to grant 
the lease that ho has a good right and title so to do (/). There 
may be an independent and collateral agreement to hold land at a 
rent, which, although it does not operate as a demise without 
taking possession, yet is a binding undertaking to pay the amount 
of the rent ( g). 

Present demises .—No precise words or technical form of lan¬ 
guage are requisite to constitute a present demise. An estate or 
term of years in the land may be created and vested in a third 
party, by giving him a licence to enjoy a house, or makjng an 
agreement with him that he “shall reside” therein, provided 
some certain rent or specified service is reserved, or something 
is given as the consideration of the contract, and possession is 
given and accepted under the contract (A). If there are any 
words showing a present intention that one is to give and the 
other to have possession for a determinate term, a tenancy is 
created; and this intention may be manifested by expressions 
contained in a series of letters, as well as by the formal words 
of a single instrument (i). And, on the other hand, although 


(c) Bond ▼. Rolling, Parker v. Timedl, 
Tiilty v. Mollett, aide, p. 179 : Burton 
y. Recvell, 10 M. k W. 307 ; 16 L. J. Ex. 
85 ; RoUason ▼. Leon , 7 H. k N. 73 ; 31 
L. J. Ex. 96. 

(d) Morphed r. Jones, 1 Swan at. 172; 
(tregory ▼. Mighcll, 18 Vc*. 328 \Mundy 
v. Joliffe, 6 Myl. k Or. 167 ; Parker v. 
Smith, 1 Coll. Ch. C. 60£. 

W Williams r. Evans, L. R. 19 Eq. 


547. 

(/) Slranks t. St. John, L. B. 2 C. P. 
876 ; 36 L J. C. P. 118. 

(g) Adams r. Saggar, 4 Q. B. D. 480, 
C. A. 

(A) Co. Litt 45, b.; B*c. Ab. Le&aea 
(K).; Right y. Proctor, 4 Burr. 2209. 

(*) Chapman v. Black, 6 8c. Ml; 4 
Bing. N. C. 187: Jones r. Rnmolds, 1 
Q.B. 606. 
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there be precise and formal words of present demise, yet, if 
there appears from the face of the entire contract a contrary 
intention, the instrument will be considered only an agreement 
for a future lease, and will not operate as a present demise (k). 

It is a rule of law that, whatever words are sufficient to explain 
the intent of the parties that the one shall divest himself of the 
possession and profits of the land, and the other come into them 
for such a determinate time, for a certain hire or rent, such words, 
whether they run in the form of an assignment, or of a licence, 
covenant, or agreement, are of themselves sufficient, and will in 
construction of law amount to a lease for years, as effectually as if 
the most proper and pertinent words had been made use of for 
that purpose (t). A lease may be made either for life, or for years, 
or at will; and a contract for letting and hiring of land will, if it 
cannot operate as an assignment, be supported as a lcaso, although 
it was inteuded to pass all the lessor's interest (m). Whenever the 
house or land of one man has been occupied and used by another, 
the jyi'imd facie presumption is that the use and occupation are 
to be paid for; and the landlord is entitled to maintain an action 
to recover a reasonable hire and reward for the use of the land, 
unless the tenant can show that he entered into possession of the 
property under circumstauces fairly leading to an opposite con¬ 
clusion. A landlord, on the other hand, who has permitted a 
tenant to occupy property, and has received rent from the latter 
for such use and occupation, will be bound by his own acts, and 
caunot afterwards treat such tenant as a trespasser and turn him 
out of possession without a proper notice to quit But, if tho 
tenant is a pauper who has been provided with a dwelling-house by 
tho parish, or an old servant who has been accommodated with a 
cottage and garden by his master, or the son or other near relation 
of the owner, the possession and occupation do not raise a pre¬ 
sumption of a contract of letting and hiring between the parties. 
The transaction amounts only to a conimoilatuni, or gratuitous 
loan of the property for use. The possession of the tenaut is tho 
possession of the landlord or owner; and the former may at any 
time be removed at the will and pleasure of the latter (a). 

Proof of the teinns of holding .—If a tenancy is actually 
created by entry on the land and payment of rent, tho terms of 
the tenancy may be proved by oral testimony. Where land was 


(i) Morgan v. Bindl, 3 Taunt 72 ; 
Doc v. PmriU, 8 Sc. N. B. 687 ; Core v. 
Uoud, 12 M. & W. 478; Doe v. Clark, 7 
Q. B. 211 ; Taylor v. Caldwell, 3 B. k 

Abr. Leases (K-); Shep. 
Touch, ch. 14, 272; Bro. Abr. (Lmsc^ 


pi. 60; CoUec v. Bschardton, 7 Exch. 
143. 

( m) Pollock r. Stacy, 9 Q. B. 1085 ; 
16 L. J. Q. B. 132. 

(*) Bertie ▼. Beaumont, 16 East, 33 ; 
Hunt t. Colson, SM A Sc. 781 ; Doe ▼. 
Stanton, 2 B. k Aid. 37 X 

r 2 
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about to be let, and printed papers of the terms of holding were 
distributed among parties, who Rented verbally to the printed 
terms, and subsequently became tenants, it was held that a 
"witness might look at the printed paper to refresh his memory 
when he was asked to prove the terms of the holding from 
recollection (o). 

Lease by estoppel.—We have already seen, ante, p. 206, that no 
man is permitted to allege or prove anything in contradiction or 
contravention of his own deed. Where, therefore, a man grants a 
lease under seal, he is not permitted to avoid his own grant by 
proving that he had no interest in the demised premises, unless he is 
a trustee for the public, deriving his authority from an Act of Parlia¬ 
ment (/)). As betwoen him and his lessee the lease operates by way 
of estoppel. “ And, if one makes a lease for years, by indenture, 
of lands wherein he hath nothing at the time of such lease made, 
and after purchases those very lands, this shall make good and un¬ 
avoidable his lease, as well as if he had boen in the actual posses¬ 
sion and seisin thereof at the time of such lease made; because he 
having by indcuturc expressly demised those lands, is, by his own. 
act, estopped and concluded to say ho did not demise them; and 
if he cannot aver that he did not demise them, then there is 
nothing to take off or impeach the validity of the indenture, which 
expressly affirms that he did demise them ; and consequently tho 
lessee may take advantage thereof, whenever the lessor comes to 
such an estate in those lands as is capable to sustain and support 
that lease ”( 9 ). And, when the estoppel becomes good in point of 
interest, the heir of the lessor, and all persons claiming under tho 
lessor by assignment or otherwise, are bound by the estoppel (r). 
Upon the execution of tho lease there is created, in contemplation 
of law, a reversion in fee simple by estoppel in the lessor, which 
passes by descent to his heir, and by purchase to an assignee or 
devisee. So long, therefore, as a lessee enjoys everything which 
his lease purports to grant, he has no concern with the title of tho 
lessor or the heir or assignee of the lessor («). If, however, it 
appears, by the recitals of the lease, that the lessor had no interest 
in the land, or that he had only an equitable interest, at the time 
of the demise, there will be no estoppel ($). The lessee is also in 
like manner estopped from denying the lessor’s title to grant the 

( 0 ) Lord Bolton r. Tomlin, 5 Ad. It E. 758 ; 6 H. t N. 185 ; 23 L. J. Ex. 806 : 
856. 29 ib. 485. 

(i>) Fairtiile v. Gilbert, 2 T. R. 169. (t) Pargeter y. Barrie, 7 Q. B. 708 ; 

(q) Bac. Abr. Lease (0). 15 L. J. Q. B. 117 ; Greenaway v. Hart, 

(r) Trevivan r. Lawrence, 1 Salk. 276; 14 C. B. 840 ; bat Bee Morton r. Woods, 

2 Smith’s L. C., 5th ed., 640 ; Goodtdlc L. R. 3 Q. B. 668 ; 4 Q. B. 298 ; 87 L. 

v. Mcrrv, 8 T. R. 871; 2 Wins. Sauad. J. Q. B. 242; 88 ib. 81 : Bx parte 

418, • .Doc v. Thompson, 9 Q. B. 1043. Punnett, 16 Ch. D. 226. 

(») Vuthbcrtson r. Irving, 4 H. It N. 
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lea«e, and setting up such want of title] as an answer to an action 
for the rent by the lessor or his assignee (u); for the law will not 
suffer the tenant to abuse a possession gained by the act and con- < 
fidence of the landlord, and turn it to the injury of the latter (x\ 
But he may show that the lessor’s title has expired (y ); and, if he 
is evicted and deprived of the use and enjoyment of the demised 
premises by some person claiming by title paramount, the eviction 
is pleadable in bar to n demand of the rent; bnt it must be an 
actual, and not a mere constructive, eviction (z). An attornment 
to a receiver appointed by the court constitutes a tenancy by 
estoppel between the tenant and the receiver which the court 
applies for the purpose of collecting the rents till a decree can 
be pronounced, taking care that the tenant shall be protected 
both while the receiver continues to act and when he is with¬ 
drawn (a). 

Demises by agents .—If the steward of a person not named says 
to an occupier, “ I let you into possession in the name of the 
landlord,” he may afterwards show by parol evidence who that 
landlord is ; and it is not open to the tenant to disputo the title of 
the unnamed landlord (b). Where an agreement was entered into 
by an agent in his own name for the letting of a house, and the 
rent was made payablo to the agent in his own name, but at the 
commencement of the agreement he described himself as agent 
for the proprietors, it was held that he might show who weie the 
proprietors at the time the agreement was signed, and that the 
tenant was estopped from disputing their title (r). A land-agent, 
or collector of rents, has, as such, no implied authority to grant 
leases (cl). 

Ascertainment and identification of the buhjcct-matter of the 
demise.—It may always be shown by parol evidence what was, and 
what was not, parcel of the demise, and intended to pass to the 
lessee by the deed («). If a general and comprehensive term and 
description be used in a lease, all the things usually comprehended 
under such general term and description will pass to the lessee, 
unless the surrounding circumstances and the relative situation 
and interests of the contracting parties plainly show that such 
could not have beeu their intention. By parol evidence of 


(m) Cuthbertson y. Irving, 6 H. A N. 
135 : 29 L. J. Ex. 48 5. 

(x) Dolby r. lln. 11 AJ. A E. 835 , 
Phipps y. Seulthorpe, 1 B. A Aid. 50 ; 
Levy y. Lewis, 28 L. J. C. P. 144 ; 30 
L. J. C. P. 142. 

(y) Clandgt y. Mackenzie, 4 Sc N. R. 
811; Doe r. Skirrow, 7 Ad. A E. 157; 
Downs r. Cooper . 2 Q. B. 263. 

(*) Delaney y. Fax, 2 C. B. N. 8. 768. 


(а) Scans r. Malhias, 7 E1L A Bl. 
602 

(б) Tirnlal, C. J., Fleming v. Gooding, 
10 Bing. 550 

(c) Fir ilellor, J., FreseoU r. Ingram, 
June 23rd, 1864 , Fleming y Gooding, 4 
M. k Sc. 455. 

(d) Collet v. Gardner, 21 Beav. 540. 
(«) SkiptiAlhy. G.on 8 Mod. 311. 
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extrinsic circumstances, a general and comprehensive term may 
be controlled and restricted so as to pass much less than is 
ordinarily comprised under the common legal acceptance of the 
term, and, on the other hand, a particular and limited term and 
description may be extended and enlarged, so as to comprehend 
and include much more than it generally comprises, in order to 
effectuate the plain and obvious meaning of the parties. 

A lessor demised a messuage and piece of ground with the 
appurtenances to the defendant; and the latter, after he had taken 
possession, laid claim to a cellar under the messuage, on the 
ground that it bad passed to him under the general description 
contained in his lease; and it was held that the lessor might show, 
through the medium of parol evidence, that, at the time of the 
demise, and previous thereto, the cellar had been severed from the 
messuage, and used as a wine cellar by a wine merchant under a 
separate and distinct lease, at a separate rent, which was known 
to the defendant at the time of his acceptance of the lease, and, 
therefore, that it could not have been the intention of the parties 
that the cellar so occupied by a third party should pass to him 
under the general description of tho messuage and ground 
thereunto adjoining(/). Under the word “cottage” or "bouse,” 
on the other hand, land may pass, if it can be shown that the land 
has for a length of time bocu used and occupied with the cottage 
or house at one entire rent, and has been commonly reputed to be 
part and parcel thereof. “ Being found to be all one, it passeth 
well by the lease.” Divers things that, by continual enjoyment 
with tho principal thing demised, have by common reputation 
been deemed to belong to it, may well pass as part and parcel of 
the principal thing demised, if extrinsic circumstances show that 
such must have been the intention of tho parties {cj). “ Wherever 
there is a sufficient description to ascertain the thing demised, a 
part of the description which is inaccurate may be rejected ” (h). 

Things uppurtenunt. —When a man grants a thing to be used 
for hire, he grants it with all such appurtenances and accom¬ 
paniments as properly belong to it, aud with all such rights 
of way as are necessary to enable the hirer to have that use 
and enjoyment of the thing demised for which the hire is agreed 
to be paid (i). But a grant of realty, to be used and enjoyed by 
the grantee for a term for rent or hire, transfers to the latter 

(/) Doc t. Burt, 1 T. R. 70S ; Bryan (A) Doc v. Gallouny, 5 B. A Ad. 49 : 
▼. Withered, 3 Cro. 18 ; Kcrilakc v. 2 N. k X. 241. 

White, 2 Stark. 608 ; Martyr r. bar- (») Morris t. Ediimgton, 8 Taunt 31 ; 
renct, 10 Jur. N. 8. 859. Kooystru v. Luca s 5 B. A Aid. 834 : 

(g) Ginning* ▼. Lake, 3 Cro. 169; Harding ▼. Wilson, 3 D. & R. 290; 2 B. 
Oxyley v. Chambers, 1 Bing. 496-499 ; but k C. 96 ; Moitiantl r. Mackinium, 1 H. 
see Jima t . JHulaH, 16 &. C..L. B. 495. A C. 607 ; 32 L. J. Ex. 49. 
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a right only, as we shall presently see, to use the subject-matter of 
the demise in the way in which it has been previously used and 
enjoyed. Many things, therefore, which pass by a grant in fee, so 
as to give the grantee an absolute dominion overt hem, do not pass 
by a lease so as to give the lessee a right to use and eDjoy them as 
part of the proceeds and profits of the subject-matter of the 
demise. The lessee, for example, has a right only to the casual 
profits of trees; he has no right to cut them down and sever them 
from the freehold and inheritance. He has a right to the profits 
of mines and quarries opened at the time of the demise, but has 
no right to open fresh mines and quarries where none before 
existed. 

Commencement and duration of leases .—Leases for lives, as 
well as leases for terms of years, may now be made to commence 
from a day that is passed, or from a day to come, as well as fiopi 
the day of the making of the lease. If the lease is limited to 
commence " from the date,” or 11 from tho day of tho date,” the 
words are eithor inclusive or exclusive, according to the context 
and subject-matter of the written instrument, and the appareut 
intention of the contracting parties (k). A lease * from the day of 
the date,” and " from henceforth,” is the same thing; if, therefore, 
a lease be dated the 1st of December, and be granted to commeuce 
“from henceforth,” and be scaled and delivered on the 12th of 
December, the lease commences in contemplation of law from tho 
1st of December (l). If in the case of a present demise no time 
is mentioned for the commencement of tho lease, or if tho date 
is an impossible date, the term will be deemed to begin from the 
day of the delivery of the deed, or of the making of the demise, 
if extrinsic circumstances do not robut such a presumption (m). 
But it is otherwise in the case of an executory demise (mm). 
The commencement of the term is necessarily controlled and 
regulated by extrinsic circumstances as well as by tho express 
terms and language of the deed. Where a lease was dated the 
25th of March, 1783, and the term was granted to commence 
“ from the 25th of March now last past,” and it was proved that 
the deed was not executed until some time after the day on which 
it was dated, it was held that the term commenced on the 25th ot 
March, 1783, and not on the 25th of March, 1782 (n). If the land 
is demised “for a year, and so on from year to year,” or “for a year 


(*) Puah r. Buds, Duke of, 2 Cowp. 
714 ; and see ante, p. 194. 

(0 LUvelyn r. Williams, Cro. Jac. 
258. 

(m) Styles v. Wardle, 4 B. k C. 908 ; 
7 D. A ft. 607 i Higham v. Coolcs, 4 


Leon. 141; Co. Litt 46, b. 

( mm ) Marshall v. Bemdge, 19 Ch. D 
233, oven tiling Jagues v. Mdlar, 8 Ch. 
D. 163. 

(*) Steele v. Mart 6D.4B. 892; 4 
B. A C. 272. 
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and afterwards from year to yepr,” this is a lease for two years 
certain at least (o). But, if the demise is from year to year, 
so long as both parties please, it is a lease only for a year certain, 
and is determinable at the end of the first as well as of any 
subsequent year ( p). If the demise is for “ one year certain,” and 
six months' notice afterwards, the lease is only a lease for a 
yearfa). If the land is expressed to be demised for years 
generally, the lease is said to be good for two years at the 
least (r). A house and land were demised for the term of six 
months, and so on from six months to six months, until one of the 
parties shall give the other 9ix calendar months' notice of his 
intention to determine the tenancy, and it was held that this 
was a lease for one year at least (s). 

If a lease is granted for seven, fourteen, or twenty-one years, 
apd the lessee enters and takes possession of the demised premises, 
the legal construction of the lease is that the lessee is entitled at 
his option to take that term which is most beneficial to himself. 
The lessee therefore has the option, at the expiration of the first 
seven years, of continuing the lease on for another seven years; 
and, after that term has Expired, for the full period of twenty-one 
years if he chooses so to do, tho courts leaning in favour of that 
construction which is the most favourable to the lessee (t). Where 
the lessor agreed not to raise the rent nor turn the tenant out of 
possession so long as the rent was duly paid quarterly, it was held 
that this operated as an agreement for a tenancy from year to year. 
If in a lease under seal the lessor covenants not to raise the rent, 
nor turn out the tenant, so long as the rent is duly paid, this is a 
lease for life. If the undertaking is contained in a lease not under 
seal, it operates only as a simple contract or agreement, for a breach 
of which the tenant may recover damages from the lessor; but it 
does not prevent the latter from ejecting the tenant after the 
ordinary notice to quit (u). If the full extent and duration of the 
term are uncertain, but there is a certainty for some specific por¬ 
tion of time, the lease will be good for such term or portion of 
time, and void as to the residue (x). If no time at all is mentioned 
for the duration of the term, and there has been no entry upon 
the land nor payment of rent, there is no lease at all; but, if the 

lessee has actually entered and taken possession, the duration of 

• 

(o) Bac. Abr. Leases (L), 838 ; Leggy. (r) Bra Abr. Lease, 18; 6 Oo. 85, 88. 

Strvdvnck, 2 Salk. 414 ; 18 Hen. 8, 15, (a) Reg. ▼. Chart**, 1 Q. B. 247. 

b. ; Den* r. Cartwright, 4 Eaat, 29 ; (t) Dann y. Spurrier, 8 B. k P. 404 : 

Doe r. Green, 9 Ad. A E. 658 ; 1 P. k D. Doe y. Dveon, 9 East, 35; Qoodnght v. 
454. Rxckanuon, 8 T. R 462. 

(p) Doe ▼. Smaridge, 7 Q. B. 957. («) Doe y. Browne, 8 East, 165 ; see 

(?) Thompson y. Maher ly, 2 Camp. Wood y. Beard, 2 Ex. D. 80, 

673 ; Jones r. Nveon, 1 H. k C. 48 : 31 (*) Gwynne y. MavneUme, [8 a A P. 

1* J. C. P. 66. 802. 
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the term of hiring will txf regulated by the nature of the Alb-' 
ject-matter of the demise, the times limited for the payment* 
of the rent, and the custom of the country where the property 
is situate. 

Leases from year to year .—In the case of a general demise of 
farms or lands, no term or time of holding being mentioned, $he 
presumption is by custom in favour of a yearly hiring (y) in the 
absence of an express limitation of the term. If a corn-field or an 
orchard is demised at a customary and ordinary rent, the hiring 
will be deemed to be for a year, and so on from year to year, in 
order that the tenant may reap the harvest and gather the fruits 
and produce of the soil when they come to perfection, as the rent 
is reasonably presumed to be paid for the enjoyment thereof, and 
not for the barren occupation of the land itself. “ If the produce 
of the demised lands requires two years to come to perfection, as if 
it be liquorice, madder, &c., a general holding will, it seems, enure 
as a tenancy from two years to two years, and cannot be determined 
by a notice to quit at the end of the first or third year” («). Whore 
lands were demised to J. H., his heirs, executors, and assigns for 
ever, at a yearly rent, with a proviso for re-entry in case of non¬ 
payment of rent, it was held that the deed created only a tenancy 
from year to year ((t). If an intended lessee enters into possession 
of realty under on agreement for a lease, be is tenant at will or 
tenant by sufferance until the lease is made; but, if he lemains in 
possession and pays rent, he becomes tenant from year to year 
until the lease is duly executed according to the agreement (b). 
In such a case the tenant holds on such of the terms of the agree¬ 
ment as are applicable to a yearly tenancy; and, if he enters under 
an agreement for a seven years’ lease by which he is to do certain 
repairs in the last year of the term, and holds during the whole of 
the seven years, he must do the repairs (c). And, if he holds over 
after the expiration of the term, and the landlord receives from 
him rent which has accrued due subsequently to the expiration of 
the lease, he becomes a tenant from year to year ((/). 

If a man takes possession of premises under an invalid lease 
from a tenant for life, and the remaindeiman accepts rent, or does 
any act recognising the party in possession as his tenant, the latter 
forthwith becomes a lessee from year to year (e), but the mere 




Hen. 8, 15, b. ; Doe 7. JVatts, 


(*) Adams on Inject, 4th ed 99 ; 
Poth.,LouAOE, partie, 1, th. 2, ait 4, 
28. 

(a) Doe v. Gardiner, 12 C. B. 319. 

\b) Mann ▼. Lovcjoy, R. A M. 355 ; 
Doe 7. Pullen, 8 Sc. 270 ; Doe v. Smith, 


1 M. k R. 137 ; Knight r. BeneU, 11 
Moore, 225 ; 3 Bing. 301; Doe v. Amey , 
12 Ad A E 470 ; 4 P. A D. 177 ; Bray- 
thica/U 7. HUchcock, 10 M. A W. 497. 

(c) Martin 7. Smith, L. R. 9 Ex. 50. 

(d) Bishop r. Hoioard , 3D. kK, 297; 

2 b. a a 100. 

(e) Doe t. Morse, 1 B & Ad. 809. 
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acceptance of two shillings and sixpence in a chief rent is not 
sufficient evidence of a tenancy from year to year (/). So, if a 
man enters into possession as an intended purchaser, and agrees 
“ to pay and allow ” to the vendor “at the rate of 1001. per annum 
from the time of taking possession of the premises until the 
completion of the purchase in equal half-yearly payments,” he 
becomes tenant to the intended vendor “ at a fixed rent of 100 1. 
per annum, payable half-yearly ” (g). A tenancy from year to 
year is ordinarily implied from the payment and acceptance of 
rent; but this j>rimd facie presumption may be rebutted by 
showing that the money was paid or received by mistake. Since 
the Judicature Act the rules of equity prevail; and if there is an 
agreement for a lease, the tenant holds under the terms of it before 
any payment of rent (gg). The notion of a tenancy from year to 
year, the lessor binding himself not to give notice to quit, has long 
boon exploded (4). A tenancy from year to year re-commences 
every year (i). A demise by a tenant from year to year to another, 
also to hold from year to year, is, in contemplation of law, a demise 
from year to year duriug the continuance of the original demise to 
the intermediate landlord (k j. 

Half-yearly, quarterly, muvt/Jy, and weekly hirings .—If an 
annual rent is reserved, the holding is from year to year, although 
the contract of demise provides that the tenant shall quit at a 
quarter’s notice. Such a contract differs only from the usual 
letting from year to year in the agreement by the parties to 
reduce the ordinary six months' notice to quit to three months. 
But, if it is expressly agreed that the tenant is always to be 
subject to quit at six months’ notice given him at any time, this 
constitutes a half-yearly tenancy and the lessee will be presumed 
to hold from six months to six mouths from the time that he 
entered as tenant. If he is to hold until one of the parties shall 
give unto the other three months’ notice to quit at the expiration 
of such notice, tho tenancy will be a quarterly tenancy (J). In 
the case of a demise of an unfurnished mausion at an annual rent, 


payable half-yearly or quarterly, the hiring is a hiring from year 
to year. In the case of cottages or unfurnished apartments in a 
house demised at a monthly or weekly rent, the presumption is in 
favour of a monthly or a weekly tenancy. Where a wharf, ware¬ 
house, and buildings, were let on the terms that a quarter’s rent 


c (/) Smith v. Widlake, 3 C. P. D. 10, 

ig) Saunders r. Mnsgra rr, 0 B. k C. 
624 ; 9 D. R. 633. 

(op) Walsh v. Lonsdale, 21 Ch. D. 9. 
(A) Doe r. Browne, 8 Eaat, 107. 

(0 Tonkins r. Lav ranee, 8 C. k P. 
781 ; Gandy r. Jobber, 83 L. J. Q. B. 


161; Doe y. Dobell, 10. A D*v. M8; 
but this ha* been doubted, see Bartlett-r. 
Baker, 84 L. J. Kx. 11. 

(k) Pike r. Eyre, 9 B. k C. 909. 

(/) Doe y. Grajlon, 18 Q. B. 496 ; 21 
L J. Q. B. 270 ; Kevip v. Dcrrett, 3 
Camp. 610. 
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should be paid down on the day of the commencement of the 
tenancy, and should be continued to be paid iu advance during 
the continuance of the hiring, it was held that this was a quarterly, 
and not a yearly, hiring (m). There is no objection in law to a 
tenancy determinable by a week’s notice to quit, and a reasonable 
time being allowed after the expiration of the notice for the tenant 
to remove his goods (n). 

Tenancy at trill.—If the lessor reserves to himself a right of 
re-entry at his own will and pleasure, or the lease contains an 
express stipulation to the effect that tho tenancy may be put an 
end to at the will of either party, the holding is a tenancy at 
will(o). The reservation of a yearly or quarterly rent is not 
inconsistent with a tenancy at will Q;). A mere permission to 
occupy creates a tenancy at wilL If a tenaut for years holds over 
after the expiration of his lease, or continues iu possession pending 
a treaty for a further lease (q), or is admitted into possession 
pending a treaty for a purchase (r), he is strictly a tenant at the 
will of the landlord, and may be turned out of possession without 
notice to quit; but, if, during the continuance of such tenancy at 
will, tho tenant has offered, and the landlord has accepted, reut 
for the use of the property, the law infers that a yearly tenancy 
was meant to bo created between them (a). A minister of a 
dissenting congregation, placed iu the possession of a chapel and 
dwelling-house by trustees in whom the property is vested iu trust 
to permit the chapel and dwelling-house to be used for the purpose 
of religious worship, is a mere tenant at will to those trustees; 
and his tenancy is determined vnstunter by a dernund of posses¬ 
sion (<). A tenant at will is entitled to retain possession of the 
land he holds until the lessor has made a demaud of possession (u), 
or has intimated, either by express words or by his conduct and 
actions, his determination to put an end to the tenancy. The 
holding may be determined by a letter, stating that, unless the 
tenant pays the lessor what he owes him, he will, without delay, 
take measures for recovering possession of the property (x), or by 
a demand of possession on the part of the landlord (y), or by his 


(in) Wilkinson v. Hall, 4 Sc. 301; 
Toumt v. CatnpUll, S C. B. 921. 

(*) Cornish r. SliMs, L R. 5 C. P. 
334 ; 39 L J. C. P. 202. 

(o) Richardson v. Langridge, 4 Taunt 
131; C*dUp v. Rundal, 4 Mod. 12: 8 
Salk. 156 ; Baylcy r. Fitxtnauricc, 8 Ell. 
4 BL 679. 

(v) Litt sec. 72; Doc r. Davies, 7 
Exch. 91; 21 L. J. Kx. 60; Doev. Cor, 
11 Q. B. 122; 17 L. J. Q. B. 3. 

(a) Com. Dig. tit Estatsa (H. 1); Doe 
r. Stennd, 2 Esp. 717. 


(r) Dot v. Ck'imkrlauic, 5 M. & W. 

14. 

(t) Cln^on v. BUdey, 8T. R. 3. 

(/) Dot r. U'Kwg, 10 B. L C. 721; 5 
M. A: K. 620 ; /A* v. Johc\ 10 15. A C. 
718; 5 11. A K. 616. 752; Rcvctt r. 
Brotcn, 2 Moo. t P. 12 ; 5 Bing. 7. 

(*) Right v. Bcani, IS East 210. 
lr) Doe t. Price, 2 If. & Sc. 464; 9 
Bing. 356. 

(y) Locks 7. Matthnct, 13 C. B. N. 8. 
753. 
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entry on tie land without tho tenant’s consent and making livery 
of seisin to another (z), or exercising acts of ownership; also by 
his alienation of the reversion; by the tenant’s quitting the 
premises; by the death of either of the parties; by the bank¬ 
ruptcy of the lessor; and, in short, by tho doing of any act which 
amounts to a determination of the will on either 6ide. But a 
tenant at will cannot determine his tenancy by transferring his 
interest to a third party, without notice to his landlord (a). If 
the will is determined, and the landlord’s consent to the occupa¬ 
tion is withdrawn, so as to create an adverse possession, and the 
landlord afterwards does any act fairly leading to the presumption 
that he has renewed his consent to tho holding, a fresh tenancy at 
will is created between the parties (6). 

Tenancy by sufferance. —When tho landlord lias demanded 
possession, or lias done any act which is tantamount to a deter¬ 
mination of tho will, or when the tenant holds over at the 
expiration of a lease against the will of tho lord, or after the 
expiration of a notice to quit, the tenant is said to bo a tenant at 
sufferance in contradistinction to a tenant at will (c). The ex¬ 
pression, however, is not calculated to give a correct idea of the 
nature of the holding, and does not seem to have been very 
happily chosen. Although termed tenant by sufferance, he is 
understood to hold wrongfully and against the will, and contrary 
to the permission, of the landlord. He has, consequently, no 
estate or interest at all in the land; and an action of ejectment 
may at any time be brought against him without notice or 
demand of possession ; and, if the lord can get possession peace¬ 
ably, he is entitled to take and retain possession, and so oust the 
wrongdoer (rf). Tho difference, therefore, between a tenancy at 
will and what is called a tenancy by sufferance is that, in the one 
case, the tenant holds by right, and has an estate or term in tho 
land, precarious though it be, and the relationship of lessor and 
lessee subsists between the parties; in the other, the tenant holds 
wrongfully and against the will and permission of the lord, and 
has no estate at all in the occupied premises. When a tenancy at 
sufferance has existed for twenty years (now twelve), the landlord’s 
right of entry is barred by statute, and the tenant becomes the 
absolute and complete owner of the property (e). 

Leases under powers. —If a lease granted in the intended 
exercise of a power of leasing is invalid by reason of the non- 

(x) Ball y. Cullimore, 2 C. 31. & R. Stephens, 23 L T. It. 211. 

120. . (0 Co. Litt 57, b. 

(a) Pinkorn t. Souster, 8 Exch. 772. (d) Fttz r. Oakley, Petke's AA Co. 

( b ) Doe r. Turner, 7 M. A W. 232 ; 214. 

Turner ▼. Doe, 9 11. t W. 644 ; Doe r. («) Doe v. Ocncer, 21 L. J. Q. B. 57; 
Thomas, .6 Exch. 864 ; Randall r. 87 & 38 Viet c. 57, e. 1. 
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observance of the terms of the power, such lease, if made bond 
fids, and if the lessee has entered thereunder, is deemed a contract 
or agreement to grant the lease, and all persons who would have 
been bound by the lease, if lawfully granted under the power, will 
be bound by such contract Acceptance of rent under such invalid 
lease is a confirmation of the lease as against the person so accepting 
rent Leases, also, invalid at the time of the grant thereof, may 
become valid, if the grantor subsequently acquires the requisite 
power of leasing (/). 

Demise of tolls. —The 8 & 9 Viet c. 106, 8. 3, which provides 
that a lease required by law to be in writing of any tenements, Ac., 
shall be void, unless made by deed, does not apply to agreements 
for letting tolls under the 3 Geo. 4, c. 120 (g). 

Rights and liabilities of lesnor and lessee. —Every lessor 
binds himself to givo possession and not to give the party to whom 
he demises a mere right to take possession from a wrong-doer by 
an action of ejectment ( k ); and every lesseo binds himself to 
accept possession and pay rent (/). If a party has agreed to take 
a house from a particular day, provided certain things are before 
then done by the landlord, and tho things are not done, he may 
decline to go on with the contract, and may refuse to take posses¬ 
sion^). A lesseo who has contracted orally for the hire of realty, 
and who neglects or refuses to accept possession of the demised 
premises, cannot, as we have seen («nfc,p. 139), be sued upon such 
oral agreement for damages for not taking possession, nor upon 
any oral promise to pay rent, nor for use and occupation. In the 
case of leases under seal, the law implies from the words “yielding 
and paying," or any equivalent words amounting to a reservation 
of rent, a covenant on the part of the losec to pay the rent so 
reserved, and, in the case of parol leases, a promise to the like 
effect ( l ). But tho liability of a lessee upon all express and 
implied covenants and agreements for the payment of rent is 
dependent upon his being put into possession, or bciug tendered 
and offered and afforded the power and opportunity of taking 
possession of the demised premises (m). The quiet enjoyment 
also by the lessee, as against the lessor and all that come in under 
him by title, and against others claiming by title paramount, 
during the time in respect of which the rent is claimed to have 

• 

(/) 12 & 13 Viet. c. 26: 13 Viet wmetn, 6 El. & BL 616; 25 L J. Q. 
c. 17. B. 5. 

(g) Shepherd r. Hodman, 18 Q. B. (i) Sian hy r Hays, 3 Q. B. 105. 

216; 21 L J. Q. B. 263. (1) Tid<i \ Molletl, ante, p. 179. 

(h) Coe ▼. Clay, 3 Moo. A P. 69; 5 (0 Bac. Abr. Lkases, 033; Covx- 

Bing. 440; Jinh r. Edwards, 11 Exc-h. >am\ B. 842. 

775| Neale v. Mackemie, 1 M. A W. (w) HoijaU r. Ray, 1 C. A Kinr. 
747 ; Bract, lib. 2, c. 28, foL 62. As to 311. 
agreement* for a lease, tee Drury v. Mac- 
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accrued due, is a condition precedent to the tenant’s liability for 
the payment of such rent But the tenant is not released from 
liability by reason of a mere constructive eviction (n), or a 
disturbance and interruption from a mere wrong-doer. 

Covenants for quiet enjoyment. —From the use by a grantor 
of certain words having a known legal operation in the creation of 
an estate the law infers a covenant on the part of such grantor to 
protect and preserve the estate so created ; as, if a man by deed 
demises land for years, the word “demise” imports or makes a 
covenant in law for quiet enjoyment (o). If by the term of a lease 
the lessor “warrants” the demised premises to the lessee, this 
amounts to an express covenant for quiet enjoyment during the 
whole term granted by the leaso (j)). Covenants for quiet enjoy- 
ment are broken, if the lessor builds on his own adjoining land so 
as to darken the lessee’s windows, or does anything thereon which 
creates a nuisance. Tho erection of a gate across a lane through 
which the tenant has a way to the demised premises is a breach of 
a covenant for quiet enjoyment (q) ; and so is the placing of any 
structure upon any part of the demised premises (r). The cove¬ 
nant is prospective and is only a covenant that from the time of 
granting the lease the premises shall not be obstructed by any act 
done thereafter (a), or by the probable or necessary consequence of 
any act done before tho granting of tho lease (t). The usual 
express covenant by the lessor that the lessee shall quietly enjoy, 
&c., without interruption or disturbance by tho lessor or any person 
claiming under him, is not broken by an entry on the tenant by 
tho land-tax collector to distrain for arrears of land-tax due from 
the lessor, the disturbance not being by a person claiming by title 
from the lessor (it)- And, where a covenant for quiet enjoyment 
is accompanied by a covenant by the lessee not to use the land 
for certain purposes, tho first covenant does not guarantee to the 
tenant that he may lawfully use the land for any purpose not 
included in the restrictions in the lease (x). So also an express 
covenant that an under-lesseo should deliver up all landlord’s 
fixtures at the end of the term does not raise an implied covenant 
that he may remove trado fixtures ( y ). Whenever a person 

(*) Delaney v. For, ant/, p. 213. A* to an implied covenant for title on 

(o) Hull v. City of London Brewery tho part of tho lessor, or that he haa 
Co., 2 B. k S. 737; 31 L. J. <J. B. 257. power to grant on interest co-extenaivo 

(p) William v. Burrell, naif, p. with that which ho assume* to grant, soe 

169. Bine v. Stophenscm, 7 Sc. 69 ; Bandy v. 

(q) Andrew r. Paradise, 8 Mod. 319 ; Cartwright, 8 Exch. 913 ; Stranks v. St. 

Morris v. Edgington, 3 Taunt. 24. John, L. K. 2 C. P. 876 ; 36 L. J. C. P. 

(r) Kidder v. West, 3 Lev. 167. 118. 

(.*) Anderson v. Oupcnheimer, 5 Q. B. (x) Dennett r. Atherton, L. B. 7 Q. B. 

D. 602, C. A. 816; 4 L. J. Q. B. 165. 

(0 Shaw v. Stenton, 2 H. k N. 858. (y) Porter v. Drew, 5 C. P. D. 143. 

(u) Stanley y. Hayes, 3 Q. B. 105. 
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demises the surface of land, reserving a right to win and work 
minerals, he cannot exercise the right so os to let down or injure 
the surface ; for that would be derogating from his own grant, and 
would also be a breach of a covenant for quiet enjoyment (s). 

Covenants for the 'payment of rent —A covenant for the pay¬ 
ment of rent at a specified time, when no place of payment is 
mentioned, is analogous to a covenant to pay a sum of money in 
gross on a day certain; and it is accordingly incumbent on the 
covenantor to seek out the person to be paid, and pay or tender 
him the money (a). If the tenancy is a yearly tenancy, and no 
time is specified for the payment of the rent, the rent will be duo 
once a year (6). If the rent is to be paid free of all outgoings, it 
must be paid free of land-tax and tithe commutation ren^charge (c). 
Where the lessor let his land at a rent payable quarterly, and 
afterwards mortgaged it, but remained in possession, and obtained 
from the lessee, who had no notice of the mortgage, a year’s rent in 
advance, it was held that the payment of tho rent before it became 
due was not a good payment as against the mortgagee, who, 
before the rent became due, gave the lessee notico to pay the rent 
to him ( d ). 

Covenants not to 14 let, set, or demise ,” restrain an assign¬ 
ment (c); and covenants not to “let or assign” (/), or not to 
" assign or otherwise part with,” the demised premises ( g ), restrain 
an underlease; but a covenant not to “ grant any underlease, or 
let, assign, or otherwise part with the demised premises or any 
part thereof,” is not broken by taking in a lodger who has tho 
exclusive possession of the room he occupies (/i). Where a lessee 
took a person into partnership, and agreed that he should have the 
exclusive use of a back chamber and some other parts of the 
demised premises, and the joint use of the rest, it was held that 
the covenant had been broken, and that the right to re-enter had 
accrued (i). And, in the case of a lease to two partners, an assign¬ 
ment by one partner of his undivided moiety of the lease to tho 
other partnor is a breach of a covenant not to assign (k). A cove¬ 
nant by a lessee that he will not let or underlet for more than a 
year does not prevent him from granting leases to commence at a 


( 2 ) Proud v. Boies, 34 L. J. Ch. 406. 
As to what is included uuder the trim 
“ minerals," see Bell v. Wilson, L. R. 1 
Ch. 303 ; 34 L. J. Ch. 572. 

f Haldane ▼. Johnson, 8 Each. C89. 
Collett v. Curling, 10 Q. II. 785. 
Parish v. SUeman, 1 D* G. P. k I. 
29 L. J. Ch. 96 ; Svxet ▼. Singer, 
2 C. B. N. S. 119. 

\d) Dc Hieholls v. Saunders, LB.5 
0. P. 589 ; 39 L. J. C. P. 297 ; Cook v. 


Guerra, L. R. 7 C. P. 132; 41 I* J. ('. 
P. 69. * 

(c) Grtmaicay v. Adatnk, 12 Vm. 395. 
(/) Roe r. Ha mum, 2 T. R. 425. 
fo) Due v. U'onfry, 1 t'ampb. 20. 

(A) Doe v. Laming, 4 Carapb. 77. 

(/) Doc r. Sales, 1 M. & 8. 297. 

{k) See Corporation of Bristol v. West- 
eon, 12 Ch. D. 461 ; Varlcy v. Coppard, 
L. R. 7 C. P. 505. 
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future day (l). A devise of the term to a stranger is an assign¬ 
ment within the meaning of the proviso or covenant, but not a de¬ 
vise to the lessee’s own executor ( m ), nor an assignment by act and 
operation of law (n), or by the act of God, or an assignment by the 
sheriff under an execution, unless the execution has been obtained 
by collusion with the creditor in fraud of the covenant (o). If the 
lessee doe9 assign or underlet, notwithstanding his covenant, the 
assignment or underlease is good, and the lessee is only liable to 
an action on his covenant (p), unless there is a proviso in the 
original lease for re-entry in case of a breach of the covenant (q). 
Where the lessee covenants not to assign without*the consent of 
the lessor “such consent not to be arbitrarily withheld," these 
words do not amount to a covenant by the lessor to give his 
consent; but an arbitrary refusal would leave the lessee at liberty, 
to assign without consent (r). And where the lessor’s consent is 
not to be withheld from any assignment or underlease to a respect¬ 
able and. responsible person, an assignment or underlease to such 
a person does not require the lessor’s consent (*). Where a lessee 
under such a covenant contracted to assign subject to his landlord’s 
approval, and he would not give leave, it was held that the lesseo 
was not bound to take legal proceedings to compel his landlord to 
consent, but might consider his contract with the third party at 
an end (/). A covenant not to assign is not a^usual covenant (xc). 

• Non-execution of the lease by the lessee .—A person who has 
moither scaled and delivered an indenture of lease, nor entered and 
taken possession under it, cannot be made responsible upon the 


^ovonants contained in the indenture; but, if he Inters and 
► takes possession by force of the lease, he is deemed in law to have 
covenanted to hold upon tho terms of the indenture,aqd to 
observe the conditions of the lease, and the lessor, therefore, may 
distrain or briug an action for the arrears of rent (x). For every 
grantor of an estate may annex his own terms and conditions to 
the grant, which will constitute a covenant annexed id the estate, 
so that whosoever accepts the estate will be bound by the cove¬ 
nant, although be bos not sealed and delivered any deed. If land 
is leased to two for a term of years, and one puts his seal, and the 


[1) Croft v. Lumley, 0 II. L. a 737 ; 
27 L. J. Q. D. 330. 

• (to) Bac. Abr. Lea**, T. 

(n) Coring r. Warner, 7 Vin. Abr. 
83, pi. 0 ; Doc v. Smith, 6 Taant 795. 

► (o) Doe v. Carter, 8 T. R. 57, 800. 

,{p ) Paul t. Nunc, 8 B. A C. 486. 

(?) Roe v. Harmon, 2 T. R 428. 

(r) Treloar r. Bigge, L. R. 9 Ex. 
-151; Lehmann r. McArthur, L. R. 8 
Cb. 496: Sear v. House Property &x., 
16 Cb. D. 387.. . 


(») Hylc r. Warden, 3 Ex. D. 72, 
C. A. * 

! () Lehmann r. McArthur, supra, 
u) Hampshire v. Wickeni, 7 Cb.’ D. 
555 ; Wilson r. Redhead, 28 W. R. 796; 
Smith »nd Soden’s Landlord and Ttnant, 
2nd ed. 87. 

(z) Brett rr Cumberland, 2*Roll. Ron. 
63; Litt. sec. 374, 68 ; Mayor. Ac. of 
Lyme r. Henley. 1 Bidg N. fe'*87 
Gregg v. Coala, 23 Jfcav. 89. 
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other agrees to this lease, and enters and takes the profits with 
him, he shall bo charged to pay the rent, though he has not put his 
seal to the deed; but, if there is a condition comprised in the dead 
which is not parcel of the lease, but a condition in gross, if he does 
not put his seal to the deed, though he is a party to the lease, he is 
not a party to the oondition (y). Where three were enfeoffed by 
deed, and there were several covenants in the deed on the part of 
the feoffees, and two of the feoffees only sealed the deed, and the 
third entered and agreed to the estate conveyed by the deed, he 
was held bound in a writ of covenant (x). Where three windmills 
were demised' by letters-patent under seal, which lettere-patent 
contained a clause to the effect that the lessee and his assignees 
should repair and maintain the windmills during the term, and 
yield them up in good condition at the expiration thereof, and the 
lessee entered under the grant and took possession of the wind¬ 
mills, it was held that there resulted fiom the acceptance of the 
estate an express covenant to repair, which was annexed to the 
term granted, and ran with the land, and bound both the lessee 
and his assignees by reason of the privity of estate (a). Where a 
lessee entered into possession of a house under an agreement to 
repair, and paid rent, and the lessor sold tho estate and assigned 
all his interest to the plaintiff, and the lessee continued to occupy 
and paid Ant to the plaintiff, it was held that tho lessee must be 
presumed, in the absence of evidence to the contrary, to have 
agreed to continue to hold of the plaintiff on the same terms as ho 
held pf the original lessor, and that he was therefore responsible to 
the plaintiff for a breach of his agreement to repair (6). 

Non-execution of the lease by the lessor .—It is said that, “‘if 
an indentin'! of lease be sealed only on the part of the lessee, and 
not pn the part of the lessor, nihil opeixit, neither in respect of the 
interest nor in respect of the covenants, for the covenants depend 
upon the lease, and if there is no lease there is no covenant; fpr, 
if the lease had been made and afterwards surrendered, all the 
covenants had been void ” (c). Where an indenture of demise foi 
the term of eleven years, containing covenants to pay rpnt and 
repair, was executed by the lessee alone, and the latter entered 
and took possession and paid rent for several years, and the lessor 
assigned his reversion without ever having executed the lease, ifr 
was held that the assignee of the reversion could not sue upon any 
of the covenants of the lease, as the lease for eleven years to which 
they were annexed had never been created ; that the only rev^r- 


1 ATS 8 Ed. 3, p. 8 ; Bro. Abr. Dett 
. 80; Fitt. At* Dett. pL 117; Co. 
U. 281 , b. 

(*>.4 Roll. Rep. 62. 


i 


(a) Brett v. (Stmbei land, 2 BolL Rep. 

*(&) Aiden r, SullUa,', 14 a B. 8$2. 
(c) Soprani t. 1< 
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sion which could carry with it the right to sue upon the covenant 
was a'reversion expectant upon the determination of the term for 
eleven years, which reversion had never been in existence by reason 
of the non-execution of the lease by the lessor (c7). But, as between 
the original parties, where a privity of contract exists between 
them, the lessee may, under certain circumstances, be held liable 
upon the covenants contained in the indenture, though the lease 
has not been executed by the lessor and the term created. It has 
been said that every lease must bo construed in connection with 
surrounding circumstances, and that a lessee may, by entering 
upon, and taking possession of, tenements under an indenture 
sealed by him, and by dispensing with the execution of the inden¬ 
ture by the lessor, render himself liable to be sued upon his cove¬ 
nants, as independent covenants, on the ground that a party may 
waive a condition in his favour and dispense with its performance; 
and that, if a lessee executes his part of an indenture of lease, and 
enters and takes possession of the demised premises, and has the 
use of them, and gathers all the produce and profits of the soil for 
tbe whole term intended to be granted without over having re¬ 
quired the lessor to execute the indenture, he ought in justioe to be 
deemed to have waived his right to treat the execution of the 
lease by tho lessor as a condition precedent to his liability upon 
his covenants; and the Court of Queen’s Bench has held that a 
lessee who has executed an indenture of demise containing a 
covenant to repair, and has entered and enjoyed for the whole 
term intended to bo granted, is liable on his covenant, though the 
lease has nover been executed by the lessor, and that the cove* 
nant becomes, under such circumstances, an independent covenant 
Within the rule laid dowu in Comyn’s Digest (e) ; that, if one party 
executes his part of an indenture, it shall be his deed, though the 
other does not execute his part (/). But the Court of Exchequer 
has .held that the entry and taking of possession by tbe lessee 
before the execution of the lease by the lessor do not render the 
covenants to pay rent and repair independent covenants {g ). 

Concealment of latent defects. —By the civil and continental 
law, " the lessor is bound to make known to the lessee all defects 
in the thiDg which he lets, and to explain everything that may 
. give occasion to error or mistake ” ( h ). But by our law, in con¬ 
tracts for the lettiDg and hiring of realty, the lessor is not bound 
to discldse to the lessee latent defects interfering with tbe Use and 

(rf) Cardtoell r. Lucas, 2M.4W. 128. (a) FUtnan v. Woodbury, 8 Exch. 12 

(0 Com. Dig F»lt(C.), 2. StceUman r. Ambler, 8 ib. 80; and we 

(/) Coach r. Goodman, 2 Q. B. 599 ; Haw v. Greek, 84 h J. Ex. 4. 

Littledale, J., 1 Ad. k £. 55 ; Hooks* r. (kj Domat liv. 1, tit 8, sa. 8, 10. 
Clark, 10 C. B. 905, * 
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enjoyment of the property let to hire (»). A lessor of a house, for 
example, who knows that the house is in a ruinous and daogeroiie 
state and unfit for occupation, is not bound to disclose the fact to 
his lessee at the time that he grants the lease (it). 

• Having executed the lease, and put the lessee into possession 
of the demised premises,, or placed them at his disposal, .and 
clothed him with the legal title to the possession and occupation 
thereof for the term granted by the lease, the lessor has done ail 
that is necessary for him to do to entitle himself to the rent at the 
time that it is made due and payable; he does not, in the case of 
demises of realty, warrant that the premises are, at the time of the 
demise, or that they shall continue to be during the term, in any 
particular state or condition, or fit for any particular purpose; 
and the lessee, therefore, is bound to pay his rent, although the 
subject-matter of the demise is not fit for the purpose for which 
he required it, and although he may have had no beneficial uso 
or enjoyment of it If, indeed, the lessor has been guilty of any 
fraudulent concealment of defects which ought in good faith to 
havo been disclosed, or has resorted to any misrepresentation cal¬ 
culated to mislead the lessee in some important particular as to the 
condition of tlie demised premises, the contract will be void,- and 
the lessco will bo discharged from the rent; but, in the absenc<f of 
all fraud aud deceit, he is bound by hU express covenant or con¬ 
tract, and must pay his rent* although he bos not bad that beno- 
ficiol use and enjoyment of the demised premises which was 
anticipated. Thus, thore is no implied warranty on the part of a 
lessor who. Jets land for agricultural purposes, that no noxious 
plants are growing on the demised premises ( l ). And, where tho 
defendant took the eatage of a meadow from tho plaintiff for the 
term of six months, at a rent of 40 l. t and turned fifteen head of 
cattle into the meadow, eight of which died from the poisonous 
effects of a quantity of refuse paint which had been placed op a 
manure heap, and had inadvertently been spread over the grass 
prior to the defendant’s occupation, and had afterwards been eaten 
by the cattle; and the defendant then took his stock off the land, 
and tendered back tho possession of the meadow to the plaintiff, 
which she refused to receive; it was held that the defendant was 
liable for the rent at the time it became due, although the eddish* 
at the time of the demise was wholly unfit for the purpose for 
which it was taken, and the defendant had not had any beneficial 
use or enjoyment of it (m). 

756 ; 42 L. J. Ch. 835. 

(«t) SuUoh r. Temple, 12 M. A W. 52; 

27 Hen. 6 (Trin. Term), foL *0, pL 6; 
HiL Teim, 14 Hen. 4, &1. 27, pi. 85; 
Bro. Abi. (Delta), plpjg, U\ 220. 

i g 2 
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Demises of uninhabitable houses.—Rooms infested with bugs. 
—Where an action was brought for the non-payment of the rent 
of a house, and the defendant pleaded that the house was demised 
to him for the purpose of his inhabiting the same, and that, at the 
time of the demise and of his taking possession, and from thence 
until he quitted, the house was unfit for habitation, and he could 
not dwell therein, or have any beneficial use or occupation thereof, 
by reason of its being greatly infested with bugs, without any 
default on his part, and that, before the rent became due, and as 
soon as he discovered the condition of the tenement, he quitted it, 
and gave notice to the plaintiff, and tendered him the possession 
thereof; it was held that the plea was no answer to the action, 
inasmuch as the law, in the case of demises of unfurnished houses, 
implies no warranty or engagement on the part of the lessor that 
the house is at the time ot the demise, or at the commencement of 
the term, in a fit and proper state and condition for habita- ' 
tion (n). 

Payment of rent. —Although, therefore, houses become ruinous 
and fall down, and buildings, fences and superstructures erected 
upon the soil, and crops growing thereon, be destroyed by floods, 
or burned by lightning or accidental fire, or be thrown down by 
enemies, yet is the tenant liablo to pay the rent so long as the land 
remains to him, and his legal title to the occupation and use 
thereof continues (o). If the landlord is bound by custom, or has 
entered into an express covenant to repair and uphold a house 
demised by him, and the lessee covenants to pay rent, the 
covenants are independent covenants, and the repairing and up¬ 
holding of the house by the lessor is not a condition precedent to 
the liability of the lessee upon his covenant (p). 

Payment of rent—Exception of damage by fire. —If the 
lessee has covenanted to pay rent, “ damage by fire excepted,” and 
part of the demised premises is destroyed or injured by fire, the 
whole of the rent is not thereby suspended, but the tenant is 
entitled to a reasonable abatement (^). And, if the lessee cove¬ 
nants to pay rent, and also to repair, with an express exception of 
casualties by fire and tempest, the exception is confined to the 
covenant to repair, and does not qualify or affect the liability upon 

(*) Hart r. Windsor, 12 M. A W. 68; 494 ; Loft r. Dennis, 1 Ell & EL ifil , 

Manchester Warehouse Co. v. Carr, SC. 28 il J. Q B. 188; Surplice r. Farm- 
P. D. 607; •• to bags in furoiahed toorlh, 7 M. A Gr. 679 * 8 Sc. N. R. 
lodging*, mo Smith r. Marables, post, 307. 

p. 294. (*) T. Term, 27 Hen. 6, fob 10, pi. 

(o) Carter v. Cummins, cited 1 Ch. C. 8; Bra Abr. Dette, pi. 18 : Surplice r. 

84; Pindar v. AmsU y, cited 1 T. R. Jhxmstoorth, 8 Sc. N. B. 807; 7 H. A 
812; Bayne ▼. Walker , 8 Dow. 288; Or. 684. 

Leeds r. Cheetham, 1 8im. 148 ; Arden (q) BenneU V. Ireland, E. B. A E. 

▼. Pullen, 10 M. A W. 821; Marquis of 828. 

BuU v. Thompson, 18 M. AW. 498, 
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the covenant to pay rent, unless it has been extended*thereto by 
express words (r). 

Payment of rent.—Extinction and suspension of the rent by 
eviction.—If the tenant loses the benefit of the enjoyment of any 
portion of the demised premises by the act of the landlord, the 
rent is thereby suspended; but the act must be something of a 
grave and permanent character, dispossessing the tenant, and not 
a mere temporary trespass (s); and there must be an actual dis¬ 
possession of the tenant, and not a mere constructive eviction (t). 
The tenant is not released from liability by reason of an eviction 
by a mere wrong-doer and trespasser who has no title at all to the 
possession of the demised premises. Thus, where an action of 
debt was brought for three years’ arrears of rent reserved upon a 
lease of a farm, and the defendant pleaded that Princo Rupert, an 
alien and enemy of the king, invaded the realm, and with divers 
armed men did enter upon the demised premises, and expel him 
therefrom, and keep him out, so that he could not enjoy the lands 
during the term, “ it was resolved that the matter of the plea was 
insufficient.” And this distinction was taken that, where the law 
creates a duty or charge, and the party is disabled to perform it 
without any default in him, and hath no remedy over, there the 
law will excuse him; but, when the party by his own contract 
creates a duty or charge upon himself, he is bound to make it 
good, notwithstanding any accident by inevitable necessity, be¬ 
cause he might have provided against it by his contract Another 
reason was added that, as the lessee is to have the advantage of 
casual profits, he must run the hazard of casual losses, and not lay 
the whole burthen of them upon his lessor (u). So, where the 
parliament, during the civil wars, took possession of a house which 
had been demised to a lessee for a term of years, and turned it 
into an hospital for sick and* maimed soldiers, and so prevented 
the lessee from having any beneficial occupation thereof for several 
years, notwithstanding which the lessor brought an action of debt 
for the rent, no question appears to have been made but that the 
leasee was bound at common law to make good the rent; and the 
lessee consequently brought his bill in equity for relief, on the 
ground that ho had no remedy over against the wrong-door, 
because it was an act of force in the parliament, which had been 
‘pardoned by the act of oblivion ; but it does not appear that he 
got relief even in equity ( x). 

763, Bel- (k) Paraduu v Jane, Aleyn. 27 ; Sty. 

47 , Banett x DuUon, 4 Campb. 838; 
Maryan x. Carter, 4 C. k P. 296 ; Bills 
r. Sugkrue, 16 M. k W. 263 } Jervis v. 
Tomkinson, 1 H. k N 125 ; Brown r. 
Boyal Insurance Soc., 28 1+ J. Q. B. 277. 
(*) Harmon v. Bord A orih, iCh. Os. 
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Payment of rent.—Eviction by railway companies under 
statutory powers .—If the tenant is lawfully evicted by a railway 
company under the powers of its Act, the tenant is discharged 
from the accruing rent, but not from rent that was due and in 
arrear at the time of the eviction. Where a yearly tenant re¬ 
ceived notice from a railway company to give up possession of 
certain land within six months from the notice, and the notice 
expired in the middle of a half-year, and the tenant gave up pos¬ 
session to the company without obtaining or requiring compensa¬ 
tion in respect of his unexpired term and interest in the premises, 
it vas held that he was liable to his landlord for the whole of the 
'half-year’s rent (y). When a certain portion only of lands or 
tenements held by tenants or lessees has been taken by a railway 
company under the powers of its Act, the rent is to be apportioned; 
and the rent to be paid by the tenant for the residue of the lands 
not taken by the company must be settled by agreement of the 
parties, or by two justices, or by a jury (*). 

Payment of rent.—Assignment of revo'sion .—If the lessor, 
aftqr granting the lease, sells and conveys all his estate and interest 
in the demised premises, he has no longer any right to the accruing 
rent. The rent passes with the reversion to the lessor’s grantee 
without any attornment on the part of the tenant; but the tenant 
is not to be prejudiced or damaged by payment of rent to the 
leosor, or by breach of any condition for non-payment of rent 
before notice of the transfer and conveyance has been given to him 
by the grantee (a). Prepayment is a good discharge for all rent 
which has become due before notice of the transfer (b),< but not 
for rent which becomes due after notice (c). 

Payment of ground-rent by the tenant.—Deduction thereof 
from the tenants rent .—The immediate landlord is by the common 
law bound to protect his tenant from all paramount claims; and, 
when, therefore, the tenant is compelled, in order to protect him¬ 
self in the enjoyment of the land in respect of which his rent is 
payable, to make payments which ought, as between himself and 
his landlord, to have been made by the latter, he is impliedly 
authorised to make the payment on the landlord’s behalf; and the 
courts have held such payments to be payments in satisfaction of 


84 ; as to proof of expulsion, mo Mayor , 
Ac., of Poole r. WhiU, 15 M. k W. 577 ; 
as to evidence of evil tion, mo Morrwm 
r. Chad unde, 7 0. B. 283; 18 L. J. C. 
P. 1*3; I/endeno* v. Mean, 28 L. J. Q. 
B. 805 ; Wheel* r y. Stevenon, 6 H. k N. 
158; 80 L. J. Ex. 46. 

(y) Wuwvriahi v. Jlamsden, 5 M. 4 
W. 602; pou, Nones to Quit, p. 289. 


(z) 8 k 9 Viet c. 18, «. 119; Bsc. 
Abr. Rent, M. ; In re IVare, 9 Exch. 
395. 

(a) 4 Ann. c. 16, so. 9, JO* See 
AUeock r. Moorhouee, 9 Q. B. D. 866. 

(5) Cook v. Guerra, L. B. 7 C. P. 182; 
41 L. J. C. P. 89. 

(«} De NieholU v. Saunden, L. B. 6 C. 
P. 589 ; 39 1* J. C. P. 297; anU p. 223. 
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rent due, or accruing due, to the immediate landlord. Thus, a 
tenant who has been compelled by a superior landlord, or other 
incumbrancer having a title paramount to that of his immediate 
landlord, to pay sums due for ground-rent or other like charges, 
may treat such payments as payments in satisfaction or part satis¬ 
faction of rent due to his immediate landlord (d). But the tenant 
should deduct those payments from the next reut tliat becomes 
due, or from the rent of the current year; for, if he allows several 
payments of rent to pass without giving his immediate landlord 
notice of the payment, and claiming the deduction, he will lose lie 
right to deduct the money he has paid from the rent (e). Pay¬ 
ments of money on account of the landlord, not charged upon the 
demised premises aud leviable upon tho chattels of the occupier, 
cannot be given in evidence in satisfaction and discharge of the 
rent, unless they were expressly directed or sanctioned by tho 
landlord (/). The Titho Commutation Acts do not impose any 
personal liability on the landlord to pay the tithe rent-charge {g ). 

Deduction of incomt-bix, land-tax, snocrs-iute, and other 
outgoings from the rent. —As regards land-tax, paving-rates, and 
property and income-tax, charged on land demised to a tenant* (/t), 
tho tenant ought to deduct tho tax or rato out of the next rent 
that becomes due. If he foils to do this, he cannot deduct it from 
subsequent rent, nor can ho recover it by action from ^ho land¬ 
lord ( i ). If the landlord is entitled to be relieved from the 
assessment, it is his duty to take the necessary steps for the 
purpose ; and, if, before'he lias done this, the assessment is made 
on the occupier, aud the tax paid, it may be deducted from the 
rent, although at the time the deduction is made the laudlord has 
obtained his exemption from the tax (k). Tho landlord is in 
general liable to pay taxes in proportion to the rent reserved, and 
not to the improved value. Where, therefore, a tenant built on 
land demised to him, and raised the annual value from G0£. to 
SOOl., it was held that he was only entitled to deduct sewers-rate 
and land-tax upon the original rent, and that he was himself 
properly chargeable in respect of tho improved value (0. Where 
the lessor was also tho owner of the tithe rent-charge upon the 
land, it was held that a covenant to pay 14 all taxes and assessments 
whatsoever for or in respect of the demised premises, save and 


« (d) Graham v. Allsopp, 3 Excb. 198 ; 
Taylor v. Zamira, 8 Taunt. 524 ; Jona 
r. Morns, 3 Excb. 742. 

{^Andrew v. Hancock, 3 Moore, 278; 
Spraga v. Hammond, 4 Moore, 440. 

(/) Davies y. Stacey, 12 Ad. A E. 
511. 

• <q) Griffinhocfc y. Daubuz, 4 E. A B. 
285. 


(h) 5 A 6 Viet. c. 35, ss. 60, 108 : 16 
A 17 Viet c. 34, s 40 ; 27 A 28 Viet 
c. 18, a. 15. 

(t) Amir cur r. Hauadr, supra ; Dcnbu 
y. Moore, 1 B. A Aid. 129; Cumming v. 
Bcdborough, 15 M. A W. 488. 

(A) Srcaltnan y. Ambler, 24 L. J. Ex. 
185. , 

(0 Smith y. HuvuO, 15 C. B. 821. 
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except the level-tax, property-tfx, and land-tax/' did not include 
the rept-dharge/and^ that the * lessee .was not bound to, 
pay Where the lessee covenanted to pay the rent without 

any deduction, &c., and further “ to pay all manner of taxes, Ac., 
charges and impositions whatever, &c., imposed ’by .the authority 
of parliament or otherwise howsoever,” and the lessor was com¬ 
pelled under an Act to abate a nuisance from bad drainage, it was, 
held that he was not entitled to call upon the lessee to pay 
• An agreement by the landlord to repay the tenant all sqms which 
ho shall pay for the landlord’s property-tax if the tenant-will pay 
his rent in full without any deduction of landlord’s property-tax, 
is good notwithstanding the provisions of the statute (o). • 

The Roman law, in its exposition and enforcement of leases, 
was much more favourable to the tenant than our own law. There 
tho eryoyment of the thing for tho use of which the rent was 
agreed to be paid was a condition precedent to the lessor’s right 
to demand the rent. If, for example, the tenant was evicted by 
irresistible force, and kept out of possession, without any default 
on his own part, ho was discharged from the rent, whether the 
eviction was tho net of tho lessor himself or of persons having 
title, or the act of mere wrongdoers. If a house demised to a 
tenant for habitation became ruinous and uninhabitable; if the 
windows were blocked up or darkened, and tho tenant deprived of 
light and air by the raising of the roof of au adjoining house, or 
his use and enjoyment of the property were interfered with by a 
nuisance which ho hod no means of abating, he might quit the 
demised premises, vacate his lease, and refuse further payment of 
rent (p). If pasture land was demised for the purpose of feeding 
cattle, and poisonous herbs grew up and destroyed the beasts, the 
landlord lost his right to the rent (q). If lands were granted to 
farm for the term of one year only, and the tenant by reason of 
some inevitable accident, such as a volcanic eruption, an earth¬ 
quake, a frost, a hail-storm, an inundation, or a hostile incursion, 
lost the whole of the produce of the soil, and reaped nothing, he 
was discharged from bis rent (r). If a partial injury only had 


(m) Jeffrey v. Neat', L B. 6 C. P. 54, a. 8 (rating of mines), aee ChaJcmrrY. 

240, 40 L. J. U. P. 191. BoUkoie, 8 An. Uas. 983. 

(n) Railings v. B>itjgi, 3 C. P. D. (p) Dig. lib. 19, tit 2, lex 15, n 7, 
368, diatinguiabing Thompson y. Lap- a. 1; lex 83, lex 25, a. 2; Cod. Civ. 
loorth, L. B. 8 U. T. 149 ; aee alto 1726, 1727. 

Hartley v. Hudson, 4 C. P. D. 867. But (o) Si saUnm paseuum locasti in cift 
we Sudd r. Marshall, 6 C. P. D. 481, heria mala naseebatur, et pocora r el 

"here Baggallay and Bi am well. L. JJ., demortua sunt, vel deteriora facta, quod 

held the contrary, Brett, L. J. dias interest prxstabitur, si seisti si iqnorxuti, 

(•) 6 k 6 Viet c. 35, s» 60, 108; penswnem non petes Dig. Kb. 19, tit 2, 
Lamb v. Brewster, 4 Q. B D. 220, C. Jex 19, a. 1. 

A 607 , aa to agreement* to pay ratea, (r) lb. lex 15, sa. 1, 2. 
including a rate under 37 A 88 Viet c. 
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1feen Buatained-rtt for instance, tht gravity. crops wfcrj danpged 
by an axtraoftUnaiy drought, or thfe v unjisual inclemency okthe 
. weather—-the leasee was entitled to a proportionable abatement 
Of his rent, Batkin order to sustain his claim for an abateraeht, 
ho was bound to show that the loss arose from some unusual 
occurrence no*, Reasonably to have been expected and contem* 
plated by the parties at the time of the making of the contract. 
He was never granted an abatement of rent in respect of losses in 
' any way attributable to his own want of diligence or skill, nor in • 
rsspect' of any accident which might reasonably have been fore¬ 
seen and guarded against, nor for inconsiderable and trifling 
loses (s). And, in all leases for terms of years, the good years 
were to be taken with the bad years, so that the lessee could not 
claim to be excused from rent in respect of tho total loss of‘the 
harvest in any one year of bis tenancy, but could only claim the 
abatement towards the expiration of the term, upon a fair average 
of profit and loss (£). 

Right to distwin for imt. — The law relating to distress 
will be found at the end of the present chapter, but the right to 
distrain for rent is here stated generally. The lessor’s right to 
enter in person or by deputy upon the demised premises and 
distrain the goods and chattels of the tenant for rent or services in 
arrear has existed in this country from so early a period, “that we 
have no memorial of its original with us ” ( u). It wa9 doubtless 
derived from the Roman law, which considered all the chattels 
and movables and personal property that the tenant brought 
upon the demised premises, and all the crops and fruits and 
produce of the soil growing or stored upon the land, to he 
hypothecated to the lessor as a security for tho due payment of 
the rent, so that the lessor might, if rent was due and unpaid, 
enter upon the demised premises and take possession of such 
goods and chattels and produce, and hold the same as a security 
for the amount due (x). This power of entering upon the land 
and taking corporal possession of the pledge is impliedly accorded 
to the lessor on every demise of realty where there is an express 
reservation o(, or an agreement by tho tenant to pay, a fixed, 
ascertained rent or service (y). If there has been merely a per¬ 
missive occupation of the property, without any previous payment 
of rent referable to some certain term of hiring, or to some 


(•) Donutf (Lonage), No. 4, 5, 6 ; 
Pothier (Looage), No. 143; Dig. lib. 10, 
tit 2, lex 16 , a. 2 . 

(() lb. a. 4; lex 66, a. 1 ; Instit lib. 
8, tit 26, «. 8; Cod. lib. 4, tit 66, 
lex 1. 

(*) Gilbert on Diatm. ; 2 Bro. Abr. 
Distress, foL 262; Br&dby, 2. 


(j) Inpuediia rudicis/nefua qui tbi 
tuucwUw UmU i*Ulhguatur jnjuon r*ac 
domino /uadi lovdi, ctumui nominally 
ui non conoeneidi Dig. lib. 20, tit 2. 4, 
7 , Cod. lib. 8, tit 15, lex 8, Bract lib, 
2foL 02, cap. 28. } 

(y) Litt sec. 214 f> 
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definite portion of a year, the lessor has no right of entry upon 
the laud nor power to distrain, but must proceed by way of action 
upon the implied promise of the tenant to pay a fair and reason¬ 
able compensation for the permissive use and, enjoyment of 
property (s). By the 34 & 33 Viet. c. 79, the goods of lpdgers (a) 
are protected against distresses for rent due to the superior 
landlord; and by the 33 & 3f» Viet, c. 30, railway rolling stock is 
protected from distress when on the line. 

Extinguishment of the rigid to dint min by an assignment of 
the reversion.— If the lessor, after the making of the demise, 
conveys tho property to a, purchaser, he has no power to distrain 
for the rent that became due prior to the execution of the convey¬ 
ance, as he is no longer possessed of the reversion expectant upon 
the determination of the least* (6). Neither can the purchaser 
distrain for such rent; for it was a fruit fallen from the reversion 
at the time of the conveyance of the demised premises to him (c). 
If. however, tho conveyance was preceded by the ordinary agree¬ 
ment between veudor and purchaser vestiug the equitable estate 
in the latter prior to tho rent becoming due, the purchaser would 
bo entitled to recover the rent by action (d). 

Apportionment of irnt and conditions. —The 4 & 5 Wm. 4, 
c. 22, respecting the apportionment of rent did not apply to leases 
created by parol (e). But by the 33 & 34 Viet. c. 35, rents are to 
be deemed to accrue from day to day, and aro apportionable in 
respect of time. By the Conveyancing and Law of Property Act, 
1881 , it is provided that, notwithstanding severance of the rever¬ 
sionary estate or the cesser of the term granted by a lease as to 
part only of the laud, every condition contained in tho lease shall 
be apportioned (/). 

Of compensation for the use and occupation of lan&^-The 
landlord, where there is no agreement for any specific rent, is 
entitled to recover u reasonable satisfaction for the lands, tene¬ 
ments, or hereditaments held or occupied by the tenant, without 
proof of any demise, on the implied promise resulting from the sim¬ 
ple fact of the permissive use and enjoyment of tho property (p); , 


(t) Dunk r. JlunUr, 5 IV. k Aid. 325. 
(ft) An under-tonnnt may bo a lodgrr, 
Phillips v. Haul nun, 3 C. 1». D. 2(5. 

E t is a lodger i» a i|U*-Mion of fact: 
r. Stcren.’o*, 9 <). 15. J>. 245. 

{b) Bro. Abr. JXttc, pi. 3»; Pur - 
vu liter v. JVrbUr , 8 Taunt. 593 ; Pierce 
v. Currie, 5 Bing. 24. 

(c) Midglnj v. Lovelace , Carth. 289 ; 
12 Mod. 46. 

(d) Anon., Skinn. 387 ; Midqhy x. 
Locelaee, Carth. 290 ; aa to the mode in 
which a di-ttreap nmft be levied and other 
incident!, see pool, sect 2 . 


(e) Ca/IUy v. Arnold, 28 L J. Ch. 
353 ; Plummer v. IVKddcy, 29 L. J. Ch. 
247. 

(/) 44 k 45 Viet c. 41, s. 12 ; the 
section only applios to leasos made after 
Dec. 31, 1881. 

(g) 11 Geo. 2, c. 19, a. 14 ; Church- 
nrtid v. Ford, 26 L. J. Ex. 354 ; 2 H. k 
N. 446; HU tier v. Silkox, 19 L J. Q. B. 
295; Leon v. Lncis, 6 C. B. N. 8. 766 ; 
9 C. B. N. 8. 874 ; 28 L J. C. P. 804 ; 
30 L. J. C. P. 141; Hanlon r. Hesketh, 
4 H. k H. 178. 
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but no action will lie, unless there is a promise either express or 
implied to pay for the use and occupation (h). . 

Conetruelfoe occupation .—An actual personal occupation is 
not necessary to entitle the landlord to compensation, when the 
lessee has entered and taken possession, and thp term has become 
vested in him (t). But there must be proof of an actual entry 
on the land ( k ) and taking of possession, or it must be shown that 
“there has been an occupation by some other parties standing 
in each a relation to the defendant that their occupation is his and 
that he is personally liable for it ” (Q. An entry by one of two 
joint lessees is an entry by both, so as to render both liable (m). 
The action is maintainable, where no certain rent lias been reserved, 
and where there is, consequently, no right to distrain (n). The 
compensation accrues de die in diem, so that if there is no express 
contract for the payment of rent at specific periods, the lessor is 
entitled to be paid from day to day so long as the occupation 
lasts (o). Very slight circumstances, such as entry on the lands, 
the putting up a notice or advertisement, sending a woman 
to clean windows or rooms, or workmen to put up paper or do 
repairs, will suffice to establish the fact of entry and of actual 
occupation ( p ). 

An occupation by an under-tenant of the lessee is the lessee’s 
own occupation, as much as if he were himself personally present 
upon the land. But, if one of two joint lessees holds over after 
the expiration of his lease, without the assent of his co-lessee, the 
latter is not responsible in respect of tho occupation of such co- 
lessee ( q ). The occupation of the wife before marriage is not the 
occupation of the husband (r). The actual possession and use by 
one of two executors of property holdeu on lease by their testator 
is not in law a possession and use by both, and doe9 not render 
both chargeable as joint occupiers in their own right (s). If a 
lessor sells or transfers his legal estate and interest in the demised 
premises to a third party, and the lessee receives notice of the 
transfer, and is required to pay his rent to the transferee and 
refuses, he is liable to on action at the suit of the latter (t). The 


(h) Turner v. Cairn re n't Coal , <£«., 5 
Exch. 937 ; Cannier v. .Vwr, cited 
Birch v. Wright, 1 T. R. 387 ; Mayor of 
Newport v. Saunders, 3 H. i Ad. 412. 

(f) Baker r. Holkapffel, 4 Taunt. 45 ; 
Ison v. Gorton, 7 8c. 547 ; 5 Bing. N. C. 
507 ; Pollock 7. Stacy, 9 Q B. 1033. 

(ij Lout v. Ross, 5 Exch. 553 ; 19 L. 
J. Kx. 318 ; Hmo r. KennrU, 3 AiL L K. 
085. 

(l) Bull r. Sibbe, 8 T. R. 327. 

(m) Glen v. Dungcy, 4 Exch. 61; 18 
L. J. Ex. 359. 

(«) Waring r. King, 8 M. i W. 674; 


Jla hu rlon v. Stead, 6 I), k R. 211 ; 3 B. 
A V. 481 

(©) Packer v. Gibbin*, 1 Q. B. 421. 

( p) Sullivan v. Jones, 3 V. k 
579 ; Smith v. Txcoart, 2 M. k Cr. Sif. 

lq) Ibis r. Ruhardson, 9 Ad. k K. 
849 : 1 P. k D. «18; Chraty r. Tan - 
era/, 9 M. k W. 438, 448 ; Draper 7. 
Crofts, 15 M. k W. 100 ; 15 L. J. Kx.,92. 
(r) Rukardsun v. Hull, 3 Moore, 307. 
(a) Nation 7. Tozer, 1 C. M. k R. 176. 
(0 Lwmlty v. Hodgon, 10 Kut, 104 ; 
Birth 7. Wright, 1 T. H 378 } Rennie 

7. Robinson, 7 Mooie, 22C. 

• 
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defendant may show that the plaintiff’s interest in the premises 
has expired, or l>as been transferred to some third party ; but he 
is estopped from denying the lessor’s title to grant the property to 
l»e enjoyed, and cannot show that the lessor has only the equitable 
estate, or that he is entitled only as co-executor with others who 
do not join in the action (w). A tenant who has occupied land 
under a corporation and paid rent to the corporate body, is liable 
for use and occupation, although the corporation cannot in general 
contract except by virtue of its common seal (*); and a corpora¬ 
tion which has actually occupied and used lands, Ac., may be made 
liable during the period of occupation, but not afterwards, unlees 
there is a demise under seal (y). 

If a man is let into possession under an agreement for a lease 
to be granted at a future time, and occupies, and receives the 
profits of, the land, he is liable for a reasonable compensation to be 
paid to the owner for the use and enjoyment of the property (»). 
But, if ho takes possession of propeity as a purchaser, under a 
contract of purchase and sale, and the vendor is unable to make 
out a title, and the bargain, consequently, goes off, the purchaser 
is not, in general, bound to pay any compensation or remuneration 
to the owner for the temporary occupation and enjoyment of the 
property (a). If, however, after a contract of purchase and sale has 
gono off or been abandoned, the intended purchaser continues to 
occupy and take the rents and profits of the land, by the suffer¬ 
ance aud permission of a party who is then entitled to the imme¬ 
diate possession, he is bound to pay a reasonable compensation to 
such party for the permissive use and occupation of the pro¬ 
perty ( b ). So, if the vendor of a house continues to reside in it 
after he has sold it, he is not liable in respect of such subsequent 
residence, unless it be shown that he was permitted to remain in 
possession upon the express or implied understanding that the 
occupation was to be paid for (c). If a lessor has agreed to com¬ 
plete a house demised by him, and the tenant enters and occupies, 
and the landlord neglects to fulfil his agreement, he is neverthe¬ 
less entitled to recover a reasonable sum in respect of the use and 
occupation by the tenant of the incomplete house (d). If the 
tenant or occupier has entered as a trespasser and wrongdoer, and 
bas remained in possession and used and occupied the land to 


(«*) Phipps r. Scultkorpc, 1 B. A Aid. 
60. 

(x) Mayor of Stafford r. Till, 12 
Moore, 200. 

(y) Finlay v. Bristol «£• Exetrr By. 
Company , 7 Exrb. 417 ; 21 L. J. Ex. 
116 , Me ante, p. 89. 

(x) Mayor of Thetford r. Tyler, 8 Q. 
B. 100 


(а) Finland r. PonnseU, 2Taont 140; 
WinterixMom r. Ingham, 7 0. B. 811 : 
14 L. J. Q. R ^98. 

(б) Howard v. Shaw, 8 M. A W. 122. 
(c) Tew r. Jonee, 13 M. A W. 12 i see 

MeL By. Co. r. Dories, 2 Q. a 1). 189. 
387, C A. 

t i) Smith r. Eldridgc, 23 Uw T. a 
270. 
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ibe exclusion of the owner, it appears te be somewhat doubtful 
whether the latter may waive the tort, and consent to the occu¬ 
pation, and sue the tenant upon the ordinary implied promise to 
pay a reasonable remuneration for the occupation and enjoyment 
of the property. But, if the owner accepts rent from a trespasser, 
this is a waiver of the tort and a creation of a tenancy, with its 
accompanying rights, duties, and responsibilities. If the landlord 
assigns his interest, and the tenant has notice of the assignment, 
and continues to occupy with the consent of the assignee, he may 
be sued by the latter («), but not otherwise (/). A lessee is not 
liable for use and occupation after he has been adjudicated a 
bankrupt, whether the trustees accept his interest in the premises, 
or disclaim it (g). 

Use and occupation by one of several joint-tenants or tenants - 
in-common .—By the 4 Aon. c. 16. s. 27, it is enacted that actions 
of account may be maintained by one joint-tenant and tenant-in¬ 
common, his executors, Ac., against the other as bailiff, for receiv¬ 
ing more than comes to his just share or proportion, and against 
the executor, Ac., of such joint-tenant or tenant-in-common. This 
statute applies to cases where two or more persons are tenants-in- 
ooramon of land leased to a thiid party at a rent payable to each, 
or where there is a rent-charge, or any money payment, or pay¬ 
ment in kind, due to them from another person, and one receives 
the whole, or more than his propoitionate share according to his 
interest in the subject of the tenancy, and not to cases where one 
has enjoyed more of the benefit of the land, and made more by 
personal occupation of it, than another. There are many cases in 
which a fcenant-in-comraon may occupy and enjoy the common 
land solely, and have all the advantage to be derived from it, and 
yet not be liable to pay anything to his co-tenant-in-common (4). 

Covenants and agreements to repair dilapidations .—There is 
no implied covenant or promise, either on the part of the lessor or 
the lessee of a house, to repair or uphold it during the term. In 
Dyer, it is said to be “ reasonable law,” where a lease of a house 
has been made without any covenant on either side to repair, 
“ that the termor should require the lessor to do the repairs; and, 
if the lessor, after notice and request, be negligent, whereby the 
house falls, the lessee shall have an action upon the case against 
the lessor for not repairing it, and shall recover as much in 
damages as the inconvenience he suffers from the want of his 
house shall amount to * (i). But the Court of Queen’s Bench has 

( g) Bankruptcy Act, I860, a. 28. 

(A) Bcndertonr. Eason, 21 L. J. Q. B. 

(,) Dyer, S6, b. 
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held that there is no obligation on- the part of a landlord to repair 
in the absence of an express contract in that behalf; and, there¬ 
fore, if a -house demised falls, and destroys the furniture of the 
lessee, the landlord will not be responsible in damages ( k ). Wher* 
the lessor covenants to keep in repair, there is no breach untti- 
after notice of want of repair (/). But want of notice is no answer 
to an action for breach of a covenant to put into repair (m). 
Where the landlord covenants to keep in repair he most execute 
repairs having regard to the class of buildings to which tb* lea** 
refers, and not merely to condition of the particular building 
Every covenant by a lessee that he will well and sufficiently, 
repair and maintain the demised premises during the term, and 
deliver them up at the expiration thereof in good repair and con** 
ditiou, will be construed in connection with surrounding circum¬ 
stances ; and the extont of the liability will depend upon the age. 
of the buildings, the state and condition of them at the time of 
the demise, and the length of the lease. If the house is an old 
house, the tenant is bound to keep it up only as an old house, 
and caunotbo compellod to ro-placo old materials with new (o)„ 
" Where a very old building is demised, and the lessee enters into 
a covenant to repair, it is not meant that the old. building is to be 
restored in a renewed form at the end of the torm, or of greater 
value than it was at the commencement of the term. What the 
natural operation of time flowing on effects, and all that the 
elements bring about, iu diminishing the value, constitute, a loss 
which, so far as it results from time and nature, falls upon the 
landlord. But the tenant is to take care that the premises do 
not suffer more than the operation of time and nature would 
effect; he is bound by seasonable applications of labour to keep 
the house os nearly os possible in the same condition as when .it 
was demised. If it appears that he has made these applications, 
and laid out money from time to time upon tho premises, it would 
not bo fair to judge him very rigorously by the reports of a sur¬ 
veyor; who is generally sent in for the very purpose of finding 
fault. The jury are to say whether or Dot the lessee has done, 
what was reasonably to be expected of him, looking to the age of 
the premises on tho one hand, and to the words of .the covenant 
which he has chosen to enter into on the other " (p).. If the lessee 

( k) GoU r. Gundy, 2 E. k B. 815 ; 23 (») Saner r. Billon, 7 Ch. D. 815 ; 

L. J. Q. B. 1. such a covenant implies a licence from 

[l) ifakin r. Wafkinson, I. R. 6 Ex. the tenant to enter to do the repairs, 

25 ; 40 L. J. Ex. S3 ; London A 8. W. Saner r. Billon, supra. 

71 j. t. Fluicern, 1 C. P. 1). 77 ; Man. (o) Harris r. Jonst, 1 Mood. & Rob. 
Chester Warehouse Co. v. Carr, 5 C. P. 175. 

D. 607. ( p) Tindal, C. J., GuUerido* r. 2ftm- 

(in) Coward v. Gregory, L. R. 2 C. P. vara. 1 Mood, fc Rob. <W6. 

153; 86 L. J. C. P. 1. 
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hAs covenanted to keep the demised premises in good repair (hiring 
the term, and at the time of the demise they were old and in bad 
repair, he must put them in good repair as old premises, and not 
keep them in bad repair because they happened to be in that 
state when he took them. The ago and class of the premises, 
however, with their general condition as to repair, must be looked 
at in order to measure the extent of the repairs to be done ( q ). If 
the lessee has covenanted to repair buildings, “the same being 
first put into repair by the lessor,” the liability of the lessee does 
not arise until after all the buildings have been put into repair by 
the lessor (r), who is bound to repair in the first instance (a). 
When the lessee has entered into an express covenant or agree¬ 
ment to repair, uphold, and keep in repair a house, or any other 
structure or building demised to him, he is bound to re-build or 
re*construct it, if it is burned by an accidental fire, or blown down 
by tempest, or destroyed by flood •» or by an inevitable accident; 
for, “ when the party, by his own contract, creates a duty or 
chaise upon himself, he is bound to make it good, notwithstand¬ 
ing any accident by inevitable necessity, because he might have 
provided against it by his contract.” And, therefore, if the lcsSeo 
covenants to repair a house, or a bridge, and the house is burned 
down by lightning or an accidental fire, or thrown down by 
enemies, or tire bridge is washed away, the lessee must re¬ 
build (<). The ordinary covenant to repair the demised tenement* 
And dwelling-houses does not extend (so as to create a forfeiture 
under a proviso for re-entry in case of non-performance of cove¬ 
nant) to an entirely new structure erected during the term, not in 
existence and not forming part of any buildings on the premises 
at the time of the execution of the lease (u), unless it appears 
that the land was demised for building purposes, and that the 
erection of buildings by the lessee during the term was contem¬ 
plated by the parties, and that the covenant was meant to extend 
to buildings thereafter to be erected (a-). 

Where a lease, executed on the 9th of November, contained a 
covenant on tho part of the lessee to repair, and the tenant had 
taken possession and pulled down buildings in the preceding 
month of June, it was held that he could not be made responsible 
in an action of covenant, as the lease was not then executed, 


(a) Payne r. Nairn, 16 M. k W. 545 ; 
16 11 J. Ex. 180. 

(r) Neale v. Ratcliff, 15 Q. B. 916; 
20 L. J. Q. B. 130 ; Coward v. (Ireiroiy, 
86 L. J. C. P. 1; L. R. 2 C. P. 158. 

(s) Cannock v. Janes, 3 Exch. 2)8 

(0 40 Ed. 3, fol 6, pi. 11; Parndme 
v. Jane, Aleyii. 27; 2 Sauud. 421 a 


(2); Dyer, S3 n, pi. 10; Rrrcknock 
Cumjmimi/ r rutrhart, 6 T. R. 750; 
Jinllnck Dmmill , ib. 650 ; ('hntcrftcld 
v. Rollon, 2 Com Rep. 627. 

(«) Cow* v. dei/e, 3 H. k C. 446; 
34 L. J. Ex. 19. 

(«) Jbj\c$e v. Cole, 2 Vo't 186 : 8 
Lev 264. 
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although the habendum of tk<J*leaae stated that the premises 
were to be holden from the preceding 22nd of June. The haben¬ 
dum marked only the duration of the tenant’s jnterest, and could 
not operate retrospectively as a grant (y). If the lease is under 
seal, and the tenant has bound himself by covenant to repair, and 
the landlord assigns his interest, the assignee is entitled, as we 
sliall see (poet, p. 1273), to sue upon the covenant (s). A cove¬ 
nant to put into repair is not a continuing covenant (a); but 
covenants to keep in repair are covenants which run with the land, 
and are continuing covenants to the end of the term (6). And the 
recovery of damages for a breach of them is no bar to an action for 
a subsequent breach, but only matter in mitigation of damages (c). 
They oxfcend to all additions and enlargements of structures exist¬ 
ing at the time of the demise, but not to detached, independent 
buildings erected after the making of the lease (d). If the land¬ 
lord has evicted the tenant from part of the demised premises, the 
tenancy is not, as we have seen, thereby determined, and the 
tenant is not discharged from the performance of a covenant to 
repair («). The landlord is entitled to recover damages for breach 
of a contract to yield up in repair at the end of the term, although 
he immediately proceeds to demolish the buildings (/). 

Where a party entered into possession under a lease, which 
was void as to the duration of the term from its being an 
invalid execution of a power, but the lessee bad the benefit of the 
possession of the land and the perception of the profits* for the 
whole term purported to be granted, he was held liable upon his 
covenant to repair contained in the samo lease (g ). And, where 
articles of agreement under seal were entered into between an 
intended lessor and lessee for the grant of a lease for twenty-one 
years, as soon as a licence from the lord of the manor '{the land 
being copyhold land) could be obtained, and the lessee covenanted 
to fc;ep the premises in repair during the teim so to be granted, 
ana subsequently entered and took possession of the fand, and 
occupied the same under the agreement for the full tejun ofitfwenty- 
one years, it was held that he was responsible upon ms covenant to 
repair, although the intended lease had never been made, nor any 
licence obtained fiom the lord ( [h ). If the lessee has not entered 
and held under the indenture of demise executed by him, and 


(y) Shaw y. Kay, 1 ExcL 412 ; 17 L. 
J. Ex. 17. 

(*) B(ekford y. Pavsom, 17 L. J. C. P. 

Mi 

(а) Coward y. Gregory , 1* B. 2 C T. 
158 ; 88 L. J. C. P. 1. 

(б) Uartxn r. Clue, 22 L. J. Q. B. 147. 
(e) Couard r. Gregory, L B. 2 C. P. 

1M ; 38 L. J. C. P. 1; 


(d) Cornish r. Cltife, 84 L. J. Ex. 10; 
8 H. A C. 44S. 

(«) Morrxoon ▼. Chadwick, ante, pp. 
2x9, 230. 

(/) Raveling* r. Morgan, 18 C. B. N. 
B. 776 : 34 L. J. a P. 186. 

(?) Beale r.Wandcrs, 3 BiSg. N. C. 
860 ; 6 8c. 68. 

(A) Rioter t. Color, 9 If. k V. SIB.* 
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upon the terms of the covenant hd has thought fit to enter into, 
but under a distinct parol demise, then he is not liable upon the 
oovenants of the lease (t). Where a lease made under a leasing 
power was void from non-compliance with the requirements of the 
power, but the lessee entered and took possession, and paid rent, 
and then assigned his interest, and the assignee entered and paid 
rent under the void lease, and continued in possession until the end 
of the term intended to have been granted, it was held that he must 
be taken to have promised to hold upon the terms of the lease, and 
that he was liable for not repairing according to the covenant 
therein contained ( k ). We have already seen {ante, p. 212) that, if a 
party assents verbally to certain printed terms of hiring, and enters 
and takes possession, he will be bound by the printed terms, 
although they aefe not signed either by him or by the lessor (J). 
Where a* tenant gave a written undertaking to hire a houso for 
three years; and to pay rent and repair during the term, but there 
was no lease or agreement on the part of the lessor, and the 
tenant entered and took possession and held the premises for more 
than three years, it was held that he was responsible for neglecting 
to repair according to bis undertaking (m). 

The owner of two bouses 38 and 40 demised 38 by lease con¬ 
taining a covenant by the lessee to repair walls and party walls. 
Afterwards he demised 40 similarly. No. 40 was built so as to 
extend over a gateway between it and 38, and it rested on the wall 
which was a party-wall between 38 and the gateway, but this wall 
did not belong to 40. In an action by the lessee of 40 against the 
owner it was held that there was no implied covenant on his part 
to repair this party-wall (n). It was said that if an action were 
brought by the owner against the lessee of 40 it might be an 
answer Ho say that the owner had neglected some precedent 
obligation, because 40 could not bo repaired without first repairing 
this party-wall; but the suggestion is not very clear (o). 

By the statute of Anne, as we have seen {ante, p. 230};*tb* 
assignee of £he reversion cannot sue for the rent without having 
given Notice of the assignment, but there is no provision to that *. 
effect with respect to bis right to sue or eject for a forfeiture for 
non-repair, for the tenant may not know to whom to pay the rent 
without notice, but be must know that be ought to repair {}>). 

Of the tenant'a liability for injury or damage done to the 


(0 Pitman r. Woodbury, S Exch. 12. 
(*) Beale r. Sander*6 Sc. 68 ; 8 
Bing. N. C. 850 : Lu ▼. Smith, 23 L. J. 
Ex. 109. 

(I) LdTd Bolton r ffomlm, 6 Ad. * 
E. 858. * . _ 

(«) Richardson r. Gifford, 1 Ad. A E. 


55. 

(*) Colbcck v. Girdltra Co. 1 Q. B. D. 
234. 

(o) ColbtJc r. Girdlers Co., supra. 

(p) Scaltock V. Hurston, 1 0. P. D. 
ioe. 

a 
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demined premises. —In the absence of an express covenant or 
agreement to repair, there results from the demise and acceptance 
of the lease by the lessee an implied covenant or promise, accord¬ 
ing as the lease is by deed or by simple contract, to-use the 
property demised in a tenant-like and proper manner, to take 
reasonable care of it, and restore it, at the expiration of the- term 
for which it is hired, in the same state and condition as it was in 
when demised, subject only to the deterioration produced by ordin¬ 
ary wear and tear and the reasonable use of it for the purpose for 
which it was known to be required. The extent of the liability ot 
the tenant for the preservation of the property depends upon the 
duration and value of his own term and interest therein. A 
tenant for life, for example, is bound to watch over the interests of 
the reversioner, and is responsible for permissive as well as com¬ 
missive waste, whilst a tenant at will, or from year to year, is 
responsible only for commissive waste ( q ). 

Permissive miste by lessen* for terms of years .—A tenant for 
terra of years is responsible for permissive as well as commissive 
waste (r), but where he has not obligod hirnself by covenant to do 
repairs, he is not bound to rebuild ; for if the subject of occupation 
perishes from time and natural decay, the landlord is the person to 
provide a new one, if he think fit (a). A tenant for years must 
not suffer the roof of a house to remain uncovered, so as to let the 
timbers rot, and must use all reasonable endeavours to keep tho 
buildings wind and water-tight; but he is not bound to repair the 
principal timbers of the roof, nor to replace old materials with 
new, except where the expense is of a trifling character, and the 
mischief, if neglected and left unrepaired, would operate to the 
lasting injury of the inheritance. If a roof is blown off by tempest, 
he is not bound to put on a new roof, but if a few tiles only are 
stripped off, he is bound to replace them, or adopt means to keep 
out tho wet (t). The extent of the liability of a lessee, not holding 
under a covenant or agreement to repair, for permitting buildings 
demised to him to go to decay and ruin, will depend upon the age 
and general state and condition of the buildings at the time he 
took possession of them, the nature and extent of the Repairs 
required for their preservation, and the duration of his own term 
and interest in the property (u); for a tenant-at-will, or tenant 
from year to year, cannot be expected to do as much for the 

« 

(?) IfanuU t. Maitland, 16 M. k W. & C. 814. 

256 ; Menu r. Bcmbow, 4 Taunt. 764 ; ( t) Bee Lady Shrewsbury's case, 5 Co. 

Jours v. Hill, 7 Taunt. 392 ; 1 Moore, 18, b.; MKcnxie v. McLeod, 4 M. & 
100 ; Torriano r. Young, 6 C. k P. 12. Sc. 263 ; 10 Bing. 385 ; Salop v. Cromp- 
(r) Ysllowly v. Qovxr, 11 Exch. 294 ; ton, Cro. Eli*. 777. 

2* Law J. Exch. 299. ( u) Ferguson v. -, 2 lap. -690; 

(*) Bay ley, J., Wise j. MeUal/e, 10 B. Anworth v. Johnson, 5 C. & P. 239. • 
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preservation of the property as a tenant for a loDg term of years. 
If a house is burnt by negligence, this, as we shall presently see, is 
waste; and if sea-walls and river-banks are destroyed from want of 
timely reparation, this will be waste; but if they receive the 
usual and customary repairs, and are destroyed by a great tempest 
or a violent inundation, the lessee is not responsible for waste if he 
fails to rebuild them (x). So where a building is destroyed by 
what is under all the circumstances an apparently reasonable user 
of the building the tenant is not liable for “ waste ” (y). 

Commissive waste by tenants for teimis of years. —Whenevor 
a tenant or lessee makes material changes in the nature of the 
premises demised to him, which have the effect of converting them 
into something substantially different from what they were at the 
time they were placed in his hands, he is guilty of commissive 
waste, and is responsible in damages for infringing upon the pro¬ 
prietary rights of the landlord. The tenant by the lease has the 
use, not the dominion, of the property demised to him, and cannot 
make permanent changes and alterations in the property without 
the consent of the landlord, although such changes and alterations 
may greatly enhance the value of it; for the owner has a right to have 
his houses and lands kept in an unaltered state, surrounded by all 
their old features, landmarks, and associations (s). Therefore an 
action is maintainable by the reversioner pending the term against 
£he tenant for inclosing and cultivating waste land included in the 
demise, and for continuing the grievance (a); also for the pulling 
down of an old building, and tho substitution in lieu thereof of tene¬ 
ments of greater value (6), for stopping up tho windows (c), or for 
removing a partition-wall in a house and enlarging a chamber (d). 

Where a lessee opened a new door in a house, whereby tho 
house was not in any respect weakened or injured, it was held to 
be a question for the jury whether there was or was not any injury 
to the rights of the reversioner («). But, if there is any substantial 
alteration in the form and arrangement of the house, the house is 
no longer tho same house, and there is an invasion of the pro¬ 
prietary rights of the landlord or reversioner. It is no answer to 
an adtion for the infringement of these rights to say that the 
defendant might, before the expiration of the lease, restore the 
premises to their former plight, and surrender them up to the 
landlord in their original condition (/), 

«' 

(*) 2 Roll. Abr. Waste (C.) 

(y) Manchester Wortham tt Co. r. Carr, 

50. P. D. 507, following Saner r. Billon, 

7 Ch. D. 815. 

(s) Smjjth v. Carter, 18 Bear. 78. 

(a) PdhoX, Ac., of Quail College r. 

HalleU, 14 East, 482. 

i. 2 
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The lessee of a water-mill, worked by a head of water penned 
back under a prescriptive right to pen back water for the purpose 
of working the mill, has no right to alter the height of the 
tumbling-bay, or transpose or alter the old permanent water¬ 
marks, as it tends to destroy the landlord’s evidence of title to the 
head of water, and goes to the destruction of the thing granted. 
The lessee of house property must not remove wainscots or floors, 
or pull down and rebuild, or open new windows and doors, and 
change the form and arrangement of the house, without the 
consent of the owner. He cannot convert one species of edifice 
into another, such as a corn-mill into a fulling-mill, or malt-mill, 
or a water-mill into a wind-mill, though the conversion be to the 
pecuniary advantage of the landlord, as well as to the benefit of 
tho tenant {fj ). He must not fell timber-trees (except for the 
necessary repairs of a house he has covenanted to repair), nor 
destroy spring-woods or young plants destined to become trees; 
but he may cut willows, maples, beeches, and thorns, if they 
do not shelter a dwelling-house or sustain a bank, or afford 
shelter to cattle, and the cutting of them is not prejudicial 
to the inheritance. He may also cut oaks and ashes where 
they aro usually cut as underwood, and are in due course to 
grow up again from the stumps, and the cutting is warranted 
by local custom nnd usage. He must not dig for gravel, lime, 
clay, brick-earth, stone, or the like, except for the necessary repair 
and improvement of the demised premises, in fulfilment of tho 
covenants of his lease. He must not remove virgin soil ( h ), nor 
open quarries or mines of metal or coal, for the purpose of selling 
the produce thereof; but he may work mines and quarries which 
were open and in existence at the time of the demise, as they then 
form pyt of the annual profits of the land. He must not convert 
arable land into pasture, or pasture into arable land, or plough up 
a warren, or stub up a wood to make it pasture, or divert the 
courses of streams, nor dry up ancient pools or fish-ponds, nor 
destroy fences, nor put land under water, nor destroy the stock or 
breed of anything. He must not take all the fish out of a fish¬ 
pond, or the doves from a dovecote, or the deer from a park, or 
the rabbits and conies from a warren, or the game from preserves j- 
but he is entitled to the reasonable use and enjoyment of them, 
leaving as many in store for the landlord when he goes out as he 
found when he was intrusted with the possession and use of the 
property (i). 


(g) Btc. Abr. (Wash?) ; Coler. Forth, (Q UArcy ( Id. ) v. Atkxoith, Hob. 
1 Mod. 94 ; Co. Litt. 63, a., 63, b. 234 ; Phillipt r. Smith, 14 M. ft W. 
(*) liiggon r. Mortimer, 6 C. ft P. 693; Bac. Abr. (WibTl), Litt £ 7L 
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Waste may be committed by renjoving glass annexed to win¬ 
dows, for it'ia parcel of the house; and although the lenee himself, 
at his own cost, put the glass in the windows, yet, being once 
parcel of the house, he cannot take it away or waste it Wainscot 
also, whether annexed to the house by the lessor or the lessee, is 
parcel of the house, and cannot be removed, unless it is purely of 
an ornamental character {poet , p. 250); and there is no difference 
in law if it be fastened by great nails, or little nails, or by screws 
or irons put through the posts or walls (&), for every chattel affixed 
to the soil of another becomes a part of the soil, and belongs to 
the owner of the land, unless it is shown to have been affixed there 
in the necessary enjoyment of an easement by the person entitled 
to the easement, in which case it will belong to the latter, and not 
to the owner of the soil (l). , 

Waste by tenant from year to year. —Tenant from year to 
year is not responsible for permissive waste. Where an action on 
the case was brought by a lessor against a lessee holding from year 
to year, for suffering a house demised to him to go to ruin for 
want of repairs to the roof and windows, it was held that such on 
action was not maintainable. “There is no doubt,” observes 
Mansfield, C.J., “but that an action on the case may be maintained 
for wilful waste ; but, at common law, if any part of the premises 
are suffered to be dilapidated, it amounts to permissive waste; 
and if this action be maintainable against a tenant from year to 
.year, such an action might be brought against a tenant-at-will who 
omitted to repair a broken window. I think this action is an 
innovation, and I am not disposed to encourage it ” (m). But 
every tenant from year to year is bound to take all due and 
reasonable care of the premises demised to him, and if windows 
are broken by the wind or hail, and the rain gets in, ho is liable 
for the non-repair of them, if the consequences of his neglect 
would be damage to the building from the rain. 

A mere tenant at will, whose interest the Roman lawyers 
called “ precarium,” or a mere tenant from year to year, is not 
bound, unless by special contract, to expend money in repairs and 
improvements. “ The farmer,” observes Domat, “ ought to use the 
lands he has in farm as any prudent and discreet man would use 
his own, and to keep them, preserve them, and cultivate them at 
the proper seasons, in the manner agreed on by the lease, or regu¬ 
lated by custom. He cannot increase his profits out of the lands to 
the prejudice of the proprietor. He cannot sow arable lands when 

Co. S3, b.: (m) Gibson v. WdU, 1 B. k P. N. R. 

637. 290 ; Heme v. Benbow. 4 Taunt 764 : 

fi.C. B. N. S. Uartu t ▼. Gxlkam, 7 Ad. a \ 645. 


nff 


) Herlakenden’s case, 4 
36 C. B. i 


dde *. Waters, 
Lancaster 


r. Eve, 



246 


THE CONTRACT OF LETTING. 


[BK. U. CH. I. 

they ought to lie fellow, nor sow wheat when he ought only to sow 
barley or oats, if these changes would make the lands to be in a 
worae condition at the end of the lease than they ought to be’'(ti). 

The lessee of land who erects a building thereon does not 
commit waste by so doing, unless it can be shown that such 
building is an injury to the inheritance (o). 

Timber trees. —Wherever trees are excepted from a demise, 
there is, by implication, a right in tho landlord to enter on the 
land and cut the trees at all reasonable times (p). 

Of the duty of the tenant to preserve the landlords landmarks 
and b<nt/ndaries. —Where a tenant for life, or for years, or at will, 
has land of his own adjoining to that which he holds as tenant, it 
is his duty to kocp tho boundaries between the two properties 
clear and distinct, so that, at the expiration of the tenancy, the 
reversioner or remainderman may bo able without difficulty to 
resume the possession of what belongs to him ; and, if the tenant 
or lessee neglects this duty, and suffers the boundaries to be con¬ 
fused. so that the reversioner or remainderman cannot tell to what 


land lie is entitled, the courts will give relief by compelling the 
person who has occasioned tho difficulty to remove it, and restore 
the proper boundaries, if it can be done, or, if not, to give an 
equivalent. This relief is given, not only against the party guilty 
of the neglect, but also against all those who claim under him, 
either as volunteers or purchasers without notice ( q ). 

Fences.— There is no implied agreement on the part of a lessor 
to keep up the fences of closes which he retains in his own hands, 
and which abut on land demised to a tenant, so as to prevent the 
tenant’s cattle from straying on to them (>•). 

Restrictive coveiumts as to the user of premises entered into 
between lessor and lessee run with the laud Q)ost, p. 1275). A 
general covenant by tho lessee that he will not do, or suffer to be 
done, upon the demised premises anything which may beoome an 


annoyance to the tenants of tho adjoining houses may prevent 
him from opening a shop or coal-officc, or carrying on any trade or 
business in a dwelling-house («). 

A lessee covenanted not to do anything to annoy or diminish 


the value of the property adjoining, or build without the approval 


of the lessor, &c. The owner afterwards leased the adjoining. 


property to another who made a similar covenant. The first lessee 
began to build with the approval of the lessor. It was held that 


(n) Domat, 1. 1, tit 4, s. 2. 

(o) Jones y. Chappell, L. R. 20 En. 
539. 

(r) Hewitt r. Isham, 7 Kxch 79. 
in) Attorney-General y. Stephen*, 6 Do 


G. M. k G. Ill; 25 L. J. Ch 888. 

lr) ErsHne v. Adeane, L. B. 8 Ch 
756 ; 42 L. J. Ch 885. 

(*) Wilkinson y. Rogers, 10 Jur. N. 
S. 6. 
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the second lessee could not call upon the owner to restrain the 
first from bnilding(t). Where a building has been erected without 
complaint, the Court will not. grant a mandatory- injunction to 
pull it down Where & lessor covenanted that be would mot 
let any other house.in the same street “for the purpose of an 
eating house/' and then let a house to a person who set up dn • 
eating house although covenanting not to do so, it was held that 
the lessor was not liable to the first lessee (*). * 

• Where the leasee covenanted not to carry on any “ business 
&a, whatsoever, or anything of the nature thereof, or to suffer 
anything which may grow to the annoyance, &c., of the neighbour¬ 
hood,” he was prohibited from using the premises as a throat 
hospital, where small payments were made by the patients (y). 
Where there was a covenant to pay an extra rent in case any noxious 
trade was carried on, it was held that this was not a licence to 
carry on the trade paying the rent, but was a covenant rendering 
void the lease at the option of the lessor (yy). 

The right to remove fixtures, without incurring liability for waste, 
is considered at length in many learned treatises (s), but the present 
chapter will be confined to the consideration of fixtures that have 
been held removable,or irremovable, as between landlord and tenant. 

Landlordsfixtuies .—The term “landlord’s fixtures ” means such 
things as the landlord chooses to annex to the freehold and demise 
with it, and which, of course, the tenant has no right to remove, and 
must restore at the end of tho term: such as grates, marblo chimney- 
pieces, locks, keys, bars and bolts, steam-engines and boilers, hay- 
cutters, malt-mills, corn-crushers, grinding-stones, Ac. (a). 

Tenant'8 fixtures .—The rule formerly was, that where a lessee, 
having annexed a personal chattel to the freehold during his term, 
afterwards took it away, it was waste. In the progress of time this 
rule was relaxed, and many exceptions havo been grafted upon it 
One has been in favour of ornament, as ornamental chimney- 
pieces, pier-glasses, hangings, wainscot fixed only by screws, and the 
like ( aa ). Of all these, it is to be observed that they are exceptions 
only (6). Other exceptions have been grafted upon the rule in 
favour of the enjoyment of the occupation, and in favour of trade. 


(0 Matter v. Hazard, 4 Ch. D. 718; 
Rcnals r. Coxclishaxc, 11 Ob. D. 866. Seo 
however Nicoll r. Kenning, 19 Ch. D. 
258. 

(u) Gaskin r. Balls, 13 Ch. D. 824, 
C. A. 

lx) Kemp v. Bird, 5 CL D. 974, C. A. 
(y) Bramtrell ▼. Lacy, 10 CL D. 691; 
see also Garmon v. Chapman, 7 CL D. 
271. 

{ffy) Weston v. Met. Ass. District, 9 


Q. B. D. 404. 

(«) Amos on Fixtures ; Grady on Fix¬ 
tures ; and beo D'Eyncourt r. Gregory, 
J fc R. 3 Eo. Cr. 382. 

(а) WaJmslfy v. Milne, 7 C. B. N. 8. 
115; 29 Law J. C. P. 97. 

(aa) See the wees collected in Smith 
k Soden’s L. k T., 2nd ed., p. 244. 

(б) Backload ▼. Butterfield, 4 Moore, 
447. 
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and vessels, machinery, and utensils, which are immediately sab- 
servient to the purposes of trade (b6). If a landlord lets a houae 
unfurnished, without the conveniences of grates or gas-fittings, 
and the tenant, for the enjoyment of his occupation, fixes them in 
the house, he may, unless he has contracted to leave them behind, 
remove them during his term. Whether a particular fixed chattel 
belongs to the landlord or the tenant, must in some instances 
depend upon what the contracting parties propose to be the subject 
of the demise (c). Pillars of brick and mortar built oq the floor of 
a dairy by a tenant to sustain milk-pans have, however, been held 
to be part of the freehold (d) , also barns and beast-houses, waggon- 
houses, fuel-houses, pigeon-houses, carpenters’ shops for mending 
waggons and carts, and agricultural buildings employed and used 
upon the faim, and let into the ground, and not merely placed on 
the surface thereof, or on a brick or stone floor ( e); also railway- 
sleepers (ee) ; also conservatories, hot-houses, or green-houses, 
erected on a brick or stone foundation, and attached thereto by 
permanent fastenings; so that if the tenant removes them after 
he has put them up he is guilty of waste (/). But if the tenant 
raises and constructs foundations of a permanent character for the 
reception of a superstructure of wood, and the superstructure 
merely rests on this foundation, or is attached thereto by screws or 
movable pins or bolts, so as to be removable at pleasure without 
material or permanent injury to the freehold, the movable struc¬ 
ture placed on such foundation by the tenant continues the 
property of the latter, and may be carried away by him at the 
expiration of his lease (g). A door which may be lifted from 
its hinges, and a sliding fender used to prevent the escape of 
water from a mill-stream, does not necessarily become part of 
the freehold (/*); nor a mooring-pile, driven into land for the 
accommodation of the navigation of a canal or river (i); nor 
looms of a worsted mill fixed by nails (it). But locks, keys, and 
bars belong to the landlord; and so does a shutter and sliding 
bolt, put up for the security of the premises. 

(M) 8« the cases collected in Smith k shanl, 16 M. AW. 71 ; 16 Law J. 
Soden’s L. k T, 2nd ed , p 240. Exch. 61. 

(c) Elliott r Bishop, 10 Exch. 496 ; {g) Orymes ▼. Bou^ren, 4 M. k P. 

11 %b. 113 , Sumner y. Bromiloxo, 34 L. 148, 6 Bing. 487 ; Bex v. Otley, 1 B, k 
J. Q. B. 180. Ad. 161 ; Wansbrough r. Maton, 4 Ad. 

(d) Leach y. Thomas, 7 C. k P. 327. k E. 884 ; Daus r. Jones, 2 B. A Aid. 

(«) Slices t. Mato, 3 East, 38 ; 2 166; Eery. Londonlhot pe, 6 T. R. 877: 

Smith’s L. C. 163, 6th edit ; Wood y. WxUshear ▼. Cottrell, 22 Law J. Q. B. 
Sewett/B Q. B. 918. 181. 

(as) Turner y. Cameron, L. R. 6 Q. B. (A) Wood r. Hewitt, 15 Law J. Q. B. 
306. 247. 

(/) Buekland y. Butterfield, 4 Moore, (4) Lancaster v. Eve, 6 C. B. N. 8. 726. 

440 ; 2 B. A B 54 ; Jenkins y. Gethtng, [if) Holland y. Hodgson, L. R. 7 C. P. 

2 Johns k H 520 ; Syme r. Harvey, 24 828 ; Ex parte Astbury, LR. 4 Ch. 630 : 

Sc. Seas. Caa. 602 ; Sleddon v. Crude- Longbottom r. Barf, L R. 6 Q. B. 128. 
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AgricuUwral • tenant's fixtures made removable by fltytft*— 
By 14 Sc 15 Viet c. 25, 8. 3, it is enacted that if any tenant shall 
with the consent in writing of the landlord, at his own ook and. 
expense, erect any building, engine, or machinery, for the purposes 
of trade or agriculture, such buildings shall be the property of the 
tenant, and shall be removable by him, one month’s previous 
notice in writing being giVen of his intention, and the landlord 
or his agent being afforded an opportunity of purchasing the thing 
proposed to be removed, as therein mentioned. 

If a tenant receives from his landlord timber for the purpose of 
erecting a shed, and uses the timber in the construction of it, he 1 
has no right to pull down the building and remove the timber, 
although he has added materials of his own, and confounded them, 
in the erection, with those furnished by the landlord (Jr). 

By the Agricultural Holdings Act, 1875 ( Jck ), it is enacted that 
where after the commencement of this Act a tenant affixes to his 


holding any engine, machinery, or other fixture for which he is 
not under this Act or otherwise entitled to compensation, and which 
is not so affixed in pursuance of some obligation in that behalf, or 
instead of some fixture belonging to the landlord, then such fixture 
shall be the property of, and be removable by, the tenant. 

Provided as follows :— 

1. Before the removal of any fixture the tenant shall pay all 

rent owing by him, and shall porform or satisfy all 
other his obligations to the landlord in respect of the 
holding. 

2. In the removal of any fixture the tenant shall not do any 

avoidable damage to any building or other part of the 
holding. 


a 

4. 


Immediately after the removal of any fixture the tenant 
shall make good all damage occasioned to any building 
or other pait of the holding by the removal. 

The tenant shall not remove any fixture without giving 


one month’s previous notico in writing to the landlord 
of the intention of the tenant to remove it 


5. At any time before the expiration of the notice of 


removal, the landlord, by notice in writing given by 
him to the tenant, may elect to purchase any fixture 
comprised in the notice of removal, and any fixture 
thus elected to be purchased shall be left by the 
tenant, and shall become the propeity of the landlord, 
who shall pay the tenant the fair value thereof to an 
incoming tenant of the holding; and any difference as 


(*) Smith r. Bender* 27 law J. Exch. 83. 


(kk) 38 k 39 Viet c a 58. 
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.to the - value shall be settled by a reference under this 

Act, as in case of compensation (but without appeal) i 

But nothing in this section shall apply to'a steam-engine 
erected by the tenant if, before erectiug it, the tenant has not 
given to the landlord notice in writing of his intention to do so, or 
if the landlord, by notice in writing given to the tenant, has 
objected to tho erection thereof (l). 

Oimamental i fixtures .—The ornamental fixtures now held 
severable and removable by the tenant are, obimney-*glassee, pier- 
glasses, ornamental chimney-pieces, and stoves, tapostry and 
hangings nailed to the wall, in lieu of ornamental paper or 
panels [11), and ornamental cornices capable of being detached 
without injury to the building (ms). 

Domestic anti trails fixtures. —Amongst the various ddmesfcic 
and trade-fixture* held to be removable by the tenant are gas- 
pipes ami gns-fittings, and water-pipes attached to buildings by 
metal bands and nails, grates, ranges, ovens, coppers, bells, blinds, 
fixed tables, water-butts, cupboard*, Ac. (n), soap-boilers’ furnaces, 
fat-vats, coppers, dyeing and brewing vessels, cider-mills, baking- 
ovens, steam-engines, ar.d salt-pans (o); also machinery, engines, 
vats, plant and utensils used in trade, however bulky or complex 
they may be in their construction. The tenant may take them to 
pieces, and remove them, and put them together again in the same 
foim in some other placo. And where a shed or building is a 
mere accessory to a trade fixture, such as a shed, or any temporary 
building, erected merely for the purpose of covering and protecting 
a steam engine, or machinery or trado utensils, from the effect of 
the weather, it may be removable, together with the trade-fixture to 
which it belonged, on the ground that “ omne accessorium sequitur 
suum principalc.” But a building is not removable merely because 
it has been erected for manufacturing or trading purposes, or for 
the purpose of covering and protecting macliinery. If the building 
is of a substantial character, standing on brick or stone foundations 
let into the soil, and is constructed so as not to be removable with¬ 
out the entire destruction of the fabric, it cannot be disannexed from 
the freohold and taken away, although it may be built over a steam- 
engine, and may contain nothiug but stcam-machinery, spinning- 
jennies, drums and wheels, all of which may be removable, and 
to all of which it may in a certain sense be accessory (p). 

(I) It should ba remembered that tbii (o) 42 Ed. 3, fol. 6, pi. 19 ; 20 Hen. 7, 
Act is greatly limited in its application : foL 18, pi. 24 ; Poole' a case, 1 Salk. 868 ; 
see sects. 64—60. LawUn r. Lawtvn, 3 Atk. 13; Penlon v. 

(U) Beck v. Rcbw, 1 T. Wms. 94. Hobart, 2 East 90. 

("0 Avery r. Ckcslyn, 3 Ad. A E. 75. (p) Whitehead v. Brandi, 27 Law J. 

(*) Wall r. Hi lids, 4 Gray’s Anna. Cb. 474. 

Rep- 272; Elliott y. Bishop, ante, p. 248. # 
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• Fixtures removable by local custom and usage. — Things 
annexed to the freehold are sometimes held, removable in accord¬ 
ance with local custom and usage in particular districts, such as 
hams and granaries erected on stone pillars, or on pattens, 6r 
blocks.of timber ( q ). And if the pillars or pattens merely rest on 
the ground, and are not attached to foundations sinking into the 
soil, they are removable without any custom (r). 

Abandonment of the right to disannex and remove orna¬ 
mental and trd&e fixtures. —If the tenant lias entered iuto an 
express covenant to yield up, at the expiration of his term, “ all 
erections and^buildingB that may be erected,” or “all improve¬ 
ments that may be made,” upon the demised premises, he cannot 
afterwards remove trade erections, or buildings, or trade or orna¬ 
mental or domAtic fixtures (s). A covenant in a lease to yield up 
the demised premises to the lessor at the expiration of the lease, 
together with all fixtures thereunto belonging, is confined to 
fixtures which belonged to the demised premises at the time of 
the execution of the lease, and docs not extend to fixtures which 
were not then in existence; but a covenant to yield up ft tures 
belonging, or that may belong, to the demised premises, extent* to 
fixtures that are afterwards put up by the tenant (J). 

Inability of the tenant to remove fixtures after the expiration 
of hie term. — Whenever au outgoing tenant is possessed of 
fixtures which he has a right to remove, he must exercise such 
right prior to the determination of his tenancy ; he cannot, after 
a formal disclaimer of the title of his landlord, or after he has once 
quitted the demised premises and given up the key to the landlord, 
re-enter for the purpose of severing and removing fixtures. “ After 
the terra, they become a gift in law to him in reversion, and arc 
not removable,” unless the tenant, after the expiration of the term, 
has remained in possession, with the sufferance and permission of 
the landlord, and actually severe them and removes them during 
the continuance of his lawful possession, after the expiration of the 
term. If he holds over wrongfully, he loses his right to sever and 
remove his fixtures ; and if he quits possession, and the tenancy 
is determined, his right to his fixtures is extinguished, and they 
become the property of the reversioner ( u). If the lease becomes 


(q) 11 Via. Abr. 154 ; Exw itok n l\ 
pL 74; Culling r. Tajfnell, Bull. N. 1*. 
34. 

(r) 2 Smith's L. C. 6th ed. ; uotes to 
Elvxs r. Maw. 

(a) Naylor r. Collingr, 1 Tsont. 19; 
Thresher v. E. L. Water Co., 2 B. k C. 
608 ; 4 D. A K. 62 ; Martyr r. Brails* 
2 M. & 8c. 25; 0 Bing. 24; Wtsi r. 
BlaktvMy, 8 Sc. N. R. 218: BUtoU r. 


Bi\hop rndr, p 243 ; sec alw Duncrguc 
r. Burni*1, 33 I* J. Kx. 88; Sumitsr y. 
Biewilotr, 34 ih. Q. B. 130. 

fb lldch nian v. II niton, 4 M. & W. 
414 ; Jit hop. Co. Ins. Sol. v. Brown, 23 
Ls» J. Ch 581. 

(*) lender y. Homewood, 5 C. B. N. 
S. 546 ; 27 Lsw J. C. P. 316 ; Ruffey y. 
Hot, tenon, 21 ib. Q B. 49 ; 17 Q. B. 
574 ; Heap v. Baric*, 2 0. B. 274. 
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forfeited, and the tenant, whilst he continue* in posseerion after 
the forfeiture, and before judgment in ejectment .has Been obtained 
against him, removes his fixtures, he will be entitled to retain those 
removed within a reasonable time, as they are Hot fbrfeited to the 
landlord by the forfeiture of the lease (x). Bat if the landlord 
re-enters for the forfeiture the tenant’s right to remove the fixture* 
is gone (y). 

Right of purchasers, or mortgagees, to enter and remove 
fixtures. —The right of the assignee of the lessee can of course, .ill 
general, extend no further than the right of the lessee himself; 
but the tenant’s right to remove fixtures 1ft held ,to be So far 
connected with the land, that it may be considered as p right or 
interest in it, which, if the tenant grants away„he» shall not be 
allowed to defeat his grant by a subsequent voluipt^ry act of 
surrender, “for, as regards strangers who were^rfot parties or 
privies to the surrender, the estate surrendered hath; in'law a 
continuance ” ( z ); and, therefore, if a lessee who has mortgaged 
his fixtures surrenders his term and quits possession, the mortgagee 
may nevertheless enter and remove the fixtures (a). Trade fixtures 
affixed to mortgaged premises by the mortgagor in a quaai- 
permanont manner, before or even after the mortgage, pass to the 
mortgagee (6). An equitable mortgagee has the same rights iff 
this respect as a legal mortgagee (c). 

Waste committed by stlungers upon land demised to a tenant 
or lessee. —Every lessee of land, whether for life or years, is liable, 
under the statute of Gloucester, to an action for commissive or 
wilful waste done on the land in lease, by whomsoever it may 
be committed. The statute of Gloucester “ prohibited farmers 
from doing waste ; and yet, if they suffer a stranger to do waste, 
they shall be charged with it, for it is presumed in law that 
the farmer may withstand it, ‘ Et qui non obstat quod obstare 
potest, facere videtur/ In this case the lessor shall have his action 
of waste against the lessee, and the lessee his action of trespass 
against him that did the waste, and so the loss, as reason required, 
in de end shall lie upon the wrong-doer ” (</). 

Licence to commit waste. —If a general or partial permission be 
given to the lessee by de lease to commit waste, he is so far tenant 


(r) Staru/eld v. Mayor of PoiL^vontk, 
4 C. B. N. 8. 131; Sumn<rv Jtronnluic, 
34 L. J. 0 B. ISO; but wo Stour r 
Hunter, 3 B. k C. 368 
(y) PuqK r. Adon, 38 L. J Ch 619 , 
L. R. 8 Eq. Ca. 626. 

(*) Co. Litt 888b. 

S Lcnui. A Westminster Loan, Ac Co., 
3. N. 8. 798 ; 28 Uw J. C P 297. 
(b) Ctdlwick y. Swindell, L. B. 3 K*i. 


Gl 249 ; CHmxe ▼. Wood, LR3 Exch. 
257: 4 Exch. 328 (Exch. Ch.); 88 L. J. 
Exch. 223 ; see Boyd r. Shorrock , L. R. 
C Eq. C*. 72 ; Ex parte Ashbury, L. R. 
4 Co. App. 680 ; Longbottom ▼. Berry, 
L. R. 6 Q. B. 128; Holland ▼. Hodgson, 
L. R. 7 C. P. 828. 

(e) Tcbb r. Hodge, LB.5C. P. 73. 

( d) 2 last 146. 
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without impeachment' of, waste. Sueh .permission Tests the pro¬ 
perty of what is the aubjectof waste in the lessee, so that he trails 
himself of it duripg.fche continuance of his interest It is so with 
. respect to trees and minerals. Where land was demised for a term 
of years, with - liberty to the lessee to dig half an acre of brick- 
Wth to a certain .depth annually, and the lessee covenanted that 
if he dug morp bfe would pay an increased rent of 3752. per annum 

C r acre, and arranger dug and took away brick-earth, it was 
Id that the. Leasee was entitled to recover from tho stranger the 
full value of aych brick-earth (e). 

Bighf. of .reversioners to enter upon lands in tlx possession of 
fair lessee*to inspect waste .—The law gives to the lessor, or him 
who batlr the 1 Reversion, liberty to enter upon the lands of his 
lessee, to aefe i/ 4 t8ere be waste, to the intent that he may have his 
.action, if thererjbo cause for it; and if tho lessee prevents the 
inspection) he is liable to an action for damages (/). 

. Injuries to lands and tenements from fit's —The involuntary 
and unintentional burning of a house, through tho negligence of 
the tenant or his servants, amounts, in contemplation of law, to no 
more than permissive waste; and for this a tenant-at-will or from 
year to year is not, as we have seen, responsible to the reversioner 
(ante, p. 245). Where the Countess of Shrewsbury brought an 
action against a lawyer of tho Temple, and doclared that she leased 
to him a house at will, "et quod die tam negligenter ct improvido 
custodivit ignem suum quod domus ilia combusta fuit,” it was held 
that the action was not maintainable, as it was in effect an action 
for permissive waste, for which a tenant-at-will was not answer- 
able^). Every landlord who demises buildings to a tenant must 
be taken to contemplate all the ordinary risks to which house 
property is exposed from fire and tho negligence of servants 
intrusted with fire and candles (4); and if be wishes to be pro¬ 
tected from these risks, he must either insure or take from bis 
lessee a covenant to repair and maintain the premises. If he fails 
to do so, and the premises are destroyed by file, without any gross 
or culpable negligence on the part of the tenant, tho landlord will 
have no remedy for the loss. If the fire has been caused by such 
an amount of gross negligence as to give it the appearance of a 
wilful act, the party guilty of the misconduct, whether it be the 
tenant or a stranger to the demise, will be answerable for commis¬ 
sive waste. 

Every tenant of a house is responsible for not taking care that 


(#) AtUnoU r. SUvetu, 1 Taunt. 188 
(/) Sunt r. Dovmman, Cro. Jac 478 
(g) CounUm cf SMrmodury r. Cromp¬ 
ton, 5 Co. 18b. ; Cro. Klu 777; 
TmcUl, C. J., 4 M. k 8c. 263 ; HorecfaU 


v. Uathtr, Holt, N. P C. 9. 

(A) Fortana autem ignia, vel hujua- 
modi erentaa inouinati, oranea tenentca 
excuaet. Fleta, lib. i, cap. 12, a. 20. 
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the stop-qocks for regulating the supply of gas to a house are pro¬ 
perly turned ; and if these stop-cocks are negligently left open by 
the tenant or servants when the gas-light» P iu* not burning, and an 
explosion onsite*, and injures the house, the tenant will be respon¬ 
sible for the injury. But if a thief enters the house in the absenoe 
of tho tenant, and cuts and carries away a gatf-pipe without the 
knowledge of the tenant, or against his will, the latter is not then 
responsible for the resulting damage. When the entry of gas into 
a house is under the control of the occupants of the house, the gas 
company supplying the gas is not bound, on receiving notice that 
no more gas will bo required, to stop the supply from the outside 
by putting on an outer stop-cock, or cutting off the communication 
between tho gas-pipes in the interior of tho house and the main in 
the street (i). In supplying gas to a house, a gas company is 
bound to uso every reasonable precaution to prevent injury during 
the operation of " tapping the main " (k). 

In nn action for waste.it is no objection to the landlord’s claim 
to substantial damages, or to the judgment of the Court, that the 
property has been improved in value by alterations made upon it, 
if those alterations have been mado without the knowledge of the 
landlord, or in spite of his protest or objections. Thus, if a tenant 
convert a furze brake in which game have bred into arable or 
pasture land, by which its real value is much improved, but the 
landlord has objected to the improvement, preferring a furze brake 
with game to a cornfield without game, the landlord is entitled to 
substantial damages (l), and to judgment, whatever may be the 
damages rccovorcd (w). 

When tho action is brought for a breach of duty by the defdhd- 
ant, in omitting or neglecting to restore or rebuild a house which 
the defendant has undertaken to maintain and keep up, and which 
has been accidentally burnt or destroyed, the measure of damages is 
not the cost of rebuilding the house. In such a case, the plaintiff 
can only recover the loss he has sustained by the actual deteriora¬ 
tion of his property. And if the new house, when rebuilt, will 
be much more valuable to the plaintiff than the old bouse that 
was burnt or destroyed, the defendant is entitled to the benefit 
of the deduction of the increased value from the cost of the 
rebuilding (n). 

Damages recoverable from a tenant who obstructs the revei'- 
sioner in the exercise of his right to enter upon the demised 
premises to inspect waste. —We have already seen that the law 

(*) Holden r. Liv. Gas Co., 3 C. B. 14; ton, 2 B. A P. 86. 

15 Law J. C. P. 304. (w) Pindar v. Wadsworth, 2 Eiat,161. 

(k) Blenkiron r. Gi. Central Gas Con - (m) Yates r. Dunstor, 11 Kxch. 17 ; 24 

turners' Co., 2 F. k F. 438. Law J. Exch. 228 ; Lukin ▼. Godsall, 2 

(0 Heath, J., Harrow School r. Alda;- Pealfe, 15. 
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gives to the lessor, or him who hath the reversion, liberty to enter 
upon the lands of his lessee, to see if there be waste, to the ifttent 
that he may have his*c$jon, if there be cause for it; *nd, there¬ 
fore'if the lessee prevents the inspection, substantial damages may 
be recovered from fcim by reason of the infringement of the lessor’s 
right, although no waste has actually been committed or damage 
done (o). *' * 

• The courts will interfere by injunction to restrain lessees and 
mortgagees in possession from committing waste to the injury of 
the landlord or jnortgagor; unless the wrongful act works a for¬ 
feiture of the estate, and the landlord has an immediate right of 
entry and fails-to exercise it (p), or unless the parties have by 
their contract assessed the compensation in the shape of an in¬ 
creased rent or liquidated damages to bo paid for the doing of the 
act ( q ), and not as a cumulative remedy (r). 

Where a tenant from year to year received notice to quit, and 
then began to cut and damago the hedge-rows, and to take manure 
off the land aqji remove straw, &c., contrary to tho courso of good 
husbandry, the Court granted an injunction to stop the mis¬ 
chief^). And where the tenant of a farm, having discovered 
valuable mineral deposits iu a stream which ran from tho Welsh 
mountains through his land, set to work to gather the minerals, 
and soil them, the court granted a perpetual injunction to restrain 
him from so doiDg (Q. And so it will on a bill brought by 
a mortgagor, where the mortgagee in possession commits waste 
by cutting down timber, and the money arising from the sale of 
the timber is not applied in sinking the interest and principal 
of the mortgage. And where a mortgagor in possession commits 


waste, the court will, on a bill by the mortgagee, grant an injunc¬ 
tion, for they will not suffer a mortgagor to prejudice the incum¬ 
brance (u). 

Effect of acquiescence in the commission of waste .—It is a 
principle of equity, that when a person has stood by seeing an act 
done, and has consented to it, he cannot complain of that which 
he has himself expressly or impliedly authorised or permitted. 
Thus, where the plaintiff had demised a logwood-mill to the de¬ 
fendant, and the latter altered it to a cotton-mill of great value, 
and the plaintiff stood by and saw the cotton-mill erected at great 
expense, and made no objection, and afterwards approved of the 


(o) Hunt ▼. Doiemnn, Cro. Jac. 478. 

( p) Lathropp r. Ifartk, 5 Ves. 259. 
(?) Woodward r. Gyles, 2 Vern. 119 ; 

Carnet r. Nesbitt , 7 H. & N. 778 ; 30 
Law J. Exoh. 348 ; Itotfs r. Peterson, 2 
Bro. P. Q. 436. 


(r) London \CU« of) v. Pugh, 4 Bro. 
P. C. 395. 

(s) Unslow r.-, 18 V«. 178. 

(t) Thomas r. Jones, 1 Y. t C. 510. 
(*) Tarrant r. Level, 3 Alt 7S2. 
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defendant's planting about the mill, and the plaintiff then filed a 
bill for an injunction to restrain tfce defendant from using the mill 
as a cotton-mill, the court dismissed the bill, on the ground that 
the plaintiff had by his conduct encouraged the defendant to make 
the alteration (x). 

Of the right of property in bees and hushes. —According to 
the old authorities, the general property in trees is in the land¬ 
lord, and that in bushes is in tho tenant, although if he exceeds 
his right—as by grubbing up or destroying fences—he may be 
liable to an action for waste. The tenant has the general pro¬ 
perty in the cuttings of a hedge, whoever cuts it ( y ). 

Defeasible leases. —The lessor may reserve to hjmsel/ a right to 
determine the lease and resume possession of the deiiised premises 
at any time on giving notice of his intention to the lessee (z). If 
a lease is mado defensible at the option of either of the parties, it 
may be determined by the lessor by a simple demand of possession, 
or the tenant may quit the demised premises and release himself 
from his contract by tendering possession to the landlord; but, if 
the lease is made determinable at the expiration o& three, six, or 
nine years, or any particular interval of time, reasonable notice of 
the intention to determine tho contract must be givA by the party 
who intends to avail himself of tho power of defeasance (a). If 
the lease is made determinable at the expiration of a certain time, 
if the parties shall think fit, both must concur in det&roining the 
lease (6). If power to determine the lease after a certain time is 
reserved, without saying by whom it is to be exercised, the law 
gives it to the lessee (c). If an agreement is entered into for a 
yearly tenancy, with a proviso for determining it in the middle of 
the year, such a proviso does not prevent it from being a yearly 
tenancy. When the party is in, he is in of the whole estate for a 
year, liable to a defeasance on a particular event So, where there 
is a lease for twenty-ono yeare, determinable at the end of seven' 
or fourteen years, the party, when he entexp, is in of a term of 
twenty-one years, but a defeasible term, and which may deter¬ 
minate by matter ex post facto (d). When the lease is determinable 
by notice, the notice may be given at any time, if no particular 
period for giving it is specified (e) ; but it must be in strict con¬ 
formity with the terms of the power of defeasance; and, when 

(x) Srydgea r. KUburne, cited Jackson (a) Ooodngkt r. RtcJiardton, 8 T.B. 
t. Color, 6 Yea. 688; Harrow ScMool r. 462. 

Aldarton, ante, p. 257; Rexr. ButterUm, (6) FoweU r. Franler, 34 L. J. Ex. 6. 

6 T. R. 555 ; B. /. Co. r. Vincent, 2 (c) Bonn r. Spurrier, 8 B. k P. 899. 

Atk. 82; Parrott ▼. Palmer, 8 MjL & (d) Bex v Herstmonceaux , 7 B. 4 C. 

K. 640. 856. 

v (jr) Jlerriman r. Peacock, 9 Bing. 884. (e) Bridget r. Pattt, 17 0. B. N. 8. 

(*)'»* v. Kennard, 12 Q. B. 244 ; 814, 88 L. J. C. P. 888. 

Biddy r. Kennedy, L. R. 5 H. I* 184. 
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performance of *11 the covenants that have been entered into' bjr 
the lewee is made a condition precedent to his right to determine 
the lease, theee covenants must be strictly fulfilled (/). 

% Disclaimer and forfeiture .—If a tenant from year to year 
disclaims the title of his lessor; if he claims the land as bis own, 
and refuses to pay rent on the ground that he is himself the owner, 
or if he attorns or deliver® up possession to a stranger, or pro¬ 
fesses to sell or frant the property to another; if he cuts down 
timber, pulls down or altera dwelling-houses, or obliterates fences, 
boundaries, and land-marks, or opens and digs mines and quarries 
against the will of the landlord, the tenancy is determinable by 
the latter, ^and he has a right of re-entry upon the property, and 
may forthwith recover possession of the demised premises ( g ). Acts 
of thia description on the part of a tenant from year to year work 
a forfeiture of his term and interest, and convert the possession 
into an adverse possession, so that the tenant may at once be pro¬ 
ceeded against without any notice to quit and without any domand 
of possession ( h ). But, if the lessor dies, and adverse claimants to 
the property appear and demand the rent of the tenant, and the 
latter refuses to pay it until the conflicting claims have been ascer¬ 
tained and settled, the refusal is not such a disclaimer of the title 
of the real ownor as will justify the latter in treating the tenant as 
a trespasser ( 4 ). “ To constitute a disclaimer (by words), there 
must* be a renunciation by the party of his character of tenaj^ 
either by setting up the title of a rival claimant, or by asserting a 
claim of ownership in himself” (k). A mere refusal to pay rent, or 
a declaration by the tenant that he will continue to hold posses¬ 
sion, or an omission to acknowledge the landlord as such by 
requesting further information as to title, when the property has 
changed hands, does not reuder the tenancy an adverse tenancy 
and possession (Q. All verbal disclaimers operating as a forfeiture 
of the tenants interest in, and right of possession of, the demised 
premises, and dispensing with the necessity of a notice to quit, are 
restricted to tenancies from year to year. A lease for a definite 
term of years cannot be forfeited by mefe words (m). And if, aftej . 
a disclaimer by a tenant from year to year, the landlord puts in a 
distress for rent which became due subsequently to the disclaimer, 
such distress is a waiver of the disclaimer, and agaiu clothes the 


(/) Friar v. Grey, 15 Q. B. 899; 5 
Exoh. 584. 


(a) Janes ▼. Mills, 10 C. B. N. & 788; 
81 L J. C. P. 68. 


Sae, however, now, u 
258. 


to relief again it forfeiture, infra, p. 

(h) Doe t. Froiod, 1 M. k P. 480 : 4 


Bing. 557 ; Dotr. Flynn, 1C.M.4R. 
187; Dos r. Pittman, 2 N. k M. 578; 
Vurian v. Moat, 16 Ch. D. 780. 


(«) Doe r. Pasquali, 1 Peeke, 259; 
Swin/cn r. Bacon, 6 H. k N. 846 ; 86 
L. J. Ex. 868. 

(k) Doe r. Cooper, 1 flc. N. R. 41; 
Hunt t. AUgood, 80 L. J. 0. P. 818 ; 10 
a B. N. S. 258. „ 

(0 Doe ▼. Cawdor, 1 C. M. k R* 898! 
Dor v. Stanion, iM.kVf. 708. * 

(m) Doe v. We’U, 10 Ad. A R. 486. * 
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tenant with a lawful possession (n). Forfeiture is also incurred 

by the breach of addition* apnexoifl to th'e-demise; for the lessor, 
having the jys cfaponendi,* jp af itjtet whatever conditions he 
pleases to his grant, provided they are not illegal or repugnant to 
the giant itself, and upon the breach of those conditions may avoid 
.th§ lease (o). But the law does not favour forfeitures of estates; 
anjj strict proof of a breach of a condition or*covenant working a 
forfeiture of a lease is always required (p); and now relief against 
forfeiture can be obtained under the Conveyancing and Law of 
property Act, 1881. See post, p. 201. 

' Provisos for rc-enb'y .—It is frequently made a term or con¬ 
dition of the demise, that the lease shall be forfeited and the lessor 
.. Iiave a right to re-enter and re-posscss himself of the demised pre¬ 
mises for a breach of paiticular covenants contained in a lease. 

. The right to take advantage of a proviso of this description is, of 
*• course, confined to the lessor aud the assignee of the reversion or 
part of the reversion ( q) \ and the lessee cannot be permitted to 
set Hip his own breach of contract as an avoidance of the leoeo; for 
.rto man is permitted to lake ndvantago of his own wrong (r). If 
it is provided that, in case of non-payment of rent,’*i£ fthall bo 
r lawful for tho lessor 41 to enter upon the premises for the same 
until it be fully satisfied,” tho lessor will be entitled io enter and 
hold possession until tho arrears of rent arc MtibfifJbut, when 
they are satisfied, the lessee will bo entitled to re-entOr atid hold 
under the lease os before («). It should seem that a Jibwer of 
re-entry Upon the lessee “wilfully failing or neglecting to'perform" 
any covenant, docs not apply to a breach of a negative cove¬ 
nant (/), but a power to re-enter if the lessee does not 44 observe 
perform and keep” the covenants, does apply to a breach-of a 
negative covenant (u). Provisos in leases for re-entry vn,cas$ of 
non-payment of rent or non-pcrformance of covenants are not 44 to 
be construed with the strictness of conditions at common law ;* but, 
being matters of contract between the parties, they should be 
construed like all other contracts ” (a*). Where the lessee was to 
hold in consideration of the rent 44 and conditions" contained in 
the lease, and it was stipulated and 44 conditioned” that the.lessee 
should not assign or underlet, it was held that the lease w&s for¬ 
feited, and that the lessor had a right to re-enter, on an assigjpipent 
being made by the lessee ( y ). An agreement to hire a messuage 

(n) Doe r. William*, 7 C. & P. 322. {$) Co. Liit 203; Doc r. SotodUch, 

(o) B*c. Abr. Leasm, T. 2. 16 L. J. Q. B. 237. 

( V) 1 Wms. Saund. 287, b., 288, i ; 1 (0 Ejde r. Warden, 3 Ex. D. 72, 

Had. ch. 36. C. A. _ ^ 

(y) 22 & 23 Viet. 86, *. 3. («) Evan* ▼. Davie* 10 Oft. D. 747.* 

(/) Reid v. Parson*, 2 Chit 248 ; Doe (x) Due r. Shan, M. k It 191; 
v. tixrJx, 1 M. 4 W. 402: Jones r. Earner. Cummings, 16£. M. N.'S. 426. 
Carter,. 16AL W. 725, {y) Doe r. Wait, 8 B. tfc C. 308. 
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at a certain rent is an, agreement .to j»y that rent; and, therefore, 
if a power of re-entry is* reserved* M in ch$e» of breach* of any oMh© 
agreements ” contained in the .Hrit^en *instru ttJht. of demise* the 
lessor may re-entei* for non-payment of rent (z). Vhere a letefce 
covenanted to pay rent and ndt to assign, and there was a» pi&visO. 
for re-entry if tire rent was in arrcar, or all or any of the covenants 
" hereinafter contained" on the part of the lessee should be broken, 
and there were no covenants on the part of the lessee after tjSe 
proviso, but onfy/i covenant by the lessor, that tho lessee paying 
the rent, &c., should quietly enjoy, it was held that the lessar^ 
could not enteri‘for breach of the covenant not to assign, as th 4 
proviso was restrained by the word " hereinafter” to subsequent 
covenants, and there were none such in tho lease (a). Wherfe 
thero is a proviso for re-entry in cose of non-performance ‘ of 
covenants, and the lease contains a general covenant to repair, 
and alsb a covenant to repair within a curtain time notice, 
tbo landlord piay at onco enter for breach of the general cove¬ 
nant (5>;^lmt, if he gives notice under the second covenant, this 
is a wAivcr of the forfeiture incurred by breach of the general 
covonunt, fcncl ho cannot recover possession until after the time 
limited by tho notice has expired (c). A notice to repair* 1 'in 
nocordahc^yith the covouants," or “forthwith” will not, howovor, 
amount'loTi ^iver of the forfeiture incurred by a breach of the 
general' covenant (tl). Where a light for re-entry for wasto it 
rcseYfUd^the proviso is understood to mean such wasto As is 
injurious CO the reversion (o). Where thero is a proviso for re-entry ^ 
for breach of a covenant to insure and keep insured, it does not 
mean that the lessee shall keep any one particular policy on foot, 
but Jlm\ he shall always keep the promises insured by some one 
policy *r another; and the breach will bo a continuing breach so 
long os ihey remain uninsured (/). 

^ A po sr of rc-entiy, in case the lessee carries on any trade or 
business upon the demisod premises, authorises the lessor to re¬ 
enter if a school is established (# 7 ). But, when particular trades 
( *y occupations are specified, no trade or business which does not 
clearly fall within the description contained in the lease will como 
within the proviso (It). A proviso for re-entry may bo reserved in 
casB' the tenant should become bankrupt or insolvent (i), or the 
term granted should be taken in execution by the sheriff (k ); and, 


36 

620. 


z) Doc r. KneUer, 4 C. & P. 3. 

а) Doe v. Godwin, 4 M. k S. 263. 

б) Bayli$x. U On*, 4 C. B. N. S. 537. 

c) ))oe r. 'Meu* t 4 B. k C. 606 

d) :Mbo v. Perkins, L R 2 Kx. 92; 


L. J. Ex^.54 ; Roc y. Paine, 2 Cunpb. 


(e) Doe r. Bond, 5 R. 4 C. 865. 

(/) Doe v Pot, 1 B. & Ad. 428. 

(o) Doe ▼. Kitting, 1M. 4 8. 05. 

(A) Jones y. Thorne, 1 B.4C. 715. . 
(») Roc r. OaUitrs 2 T. R. 138; Doc 
r. Ingleby, 16 M. ft V .45. 

(*) A* v, T<m*g, ft J. 644. 

• 2 * . 
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if the contingency provided for happens, the lessor will be entitled 
to take possession, and ,to enjoy the,embleinenta (J). If a proviso 
for re-entry is insensible, it is of course nugatoiy; for the court 
cannot find a meaning for that which has no meaning (m). If the 
lessor has the custody of the lease, and has in any wise misrepre¬ 
sented the nature of the proviso, or of the covenants to be fulfilled, 
or has withholden any necessary information from the lessee, or 
done anything to entrap the latter into a forfeiture, the law will 
not permit the lessor to avail himself of such forfeiture; for that 
would be permitting him to take advantage of his own wrong (n). 
When a party is let into possession under an agreement for a 
future lease, which is to contain certain covenants and a proviso 
for re-entry in case of the non-performance of those covenants, the 
tenant holds, as we havo before seen, subject to all such of the 
terms of the intended lease as arc applicable to a yearly tenancy; 
and if, W?rfw#ftic lease is granted, the lessee does an act which 
mOvouUT havo wed a forfeiture of the lease had. UOOM 
tie landlord wiave a right to 

o r recover possession (o 

Effect of re-entry liability on his covenants.— 

The forfeiture of the lease does not extinguish the liability of the 
lessee in respect of breaches of covenant that had accrued at the 
time of the forfeiture, so that the lessor, by taking advantage of 
the forfeiture and re-entering, does not deprive himsolf of his 
remedies upon the covenants of the lease for any breach of those 
covenants up to the time of the re-entry (p). If the landlord docs 
not think fit to avail himself of the forfeiture, the liability of the 
lessee upon the covenants of the lease remains unaffected by the 
forfeiture; but, if the landlord brings an action of ejectment, ho 
cannot, in general, sue the le**e in respect of breaches qf cove¬ 
nant that have accrued subsequently to the commencement of the 
action (q). 

Waiver of a forfeiture.^.Lessor's rigid of election.— Tho 
right of entry for forfeiture of a lease is governed by tho general 
law that, where a man has got a right to elect to do a thing to the 
injury of another, his election, when once made, is final and con¬ 
clusive, and he cannot afterwards alter his determination. If, 
therefore, a lease has been forfeited, and there is an election on 
the part of the landlord to enter and defeat the lease or not as he 
pleases, and he by word or act manifests his intention that the 


n-e/W, and may forthwith 


(J) Davit v. Eyton, 7 Bing. 154. 

(m) Dee v. Carew, 2 Q. B. 317. 

(n) Doe r. JUnee, Ry. k Mood. 348. 

(o) Doe v. Amy, 12 Ad. k K. 476 ; 
Doc t. JUnns, By. k M. 22 ; Bayne r. 


Camming, IS C. B. N. 8. 4$. 

(p) Hartshorn*v. Walton, 5 Sc. 506 
4 Bing. N. C. 178. 

(f) Jones v. Carter, 15 M. k W. 718. 
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lease shall continue, he waives the forfeiture, and cannot afterwards 
annul the lease. If, knowing of a forfeiture, he nevertheless tells 
his tenant that he is still tenant, and that he shall hold him to the 
covenants and stipulations of his lease, the election is made, and 
the landlord cannot afterwards enter for the forfeiture (r). On 
the other hand, if he brings ejectment for the forfeiture, he 
unequivocally declares his election to determine the lease ; and a 
subsequent distress is no waiver of the forfeiture (s). Acceptance 
of rent, or demand of rent, or the bringing of an action for rent, 
or distraining for rent, accruing due after a forfeiture, will be con¬ 
sidered as strong evidence of the lessor’s determination to con¬ 
tinue the lease and waive the forfeiture, if it appears that, at the 
time the lessor received the rent, he had notice of the breach of 
the condition (£). A forfeiture for not repairing may be waived 
by the receipt of rent which became due after the ripb* ;f ''•dry 
accrued, but not by the receipt of rent becr'mlug due before the 
expiration of a notice to repair. A forfeiture is suspended, bit 
not waived, by allowing a tenant further time to repair (m). A 
waiver of one forfeiture does not prevent the lessor from availing 
himself of subsequent forfeitures (s ); and a receipt of rent is no 
waiver of a continuing breach of a covenant to repair (y). Where 
a breach of covenant has continued upwards of twenty years with 
full knowledge of it on the part of the lessor, and no attempt has 
been made to take advantage of it, neither tho lessor nor his 
assignee can avail himself of the breach to work a forfeiture (c). 

Relief against forfeiture.—Breach of covenants or conditions 
respecting insurance or payment of rent. —With respect to leases 
made bofore or after the commencement of tho Conveyancing and 
Law of Property Act, 1881, and notwithstanding any stipulation 
to the Contrary, relief will now be given against forfeiture (except iu 
cases of non-payment of rent, or breach of covenant not to assign or 
underlet, or bankruptcy or execution) (a), unless notice has been 
given requesting tho lessee to remedy tho breach and make com¬ 
pensation, and the lessee has failed to comply (6). No relief would 
formerly be granted in the case of forfeiture for the breach of any 


(r) Ward r. Day, 33 L J. (}. B. 13, 
254 ; 4 B. k S. 337 ; 5 B. k 8. 369. 

(#) Orimioood v. Mm, I* R. 7 C. P. 
860; 41L. J. C. P. 239. 

(0 Bac. Abr. LkahES, tit. 2; Ward v. 
Day, iui>ra ; DenOjt r. NiekoU. 4 C. B. 
N. 8. 376; 27 L. J. V. P. 220; Crop v. 
Lwmley, 27 L J. Q. B. 321; 5 K. k B. 
648 ; Cotumrth v. fSvoka, 30 L. J. U. P. 
221; Pellattr. Boosey, 81 L. J. 0. P. 281. 

(«) Doe y. Meter, 4 B. k C. 606 ; and 
see Few v. Perkins, ante, n. 259. 

(x) Doe r. Bliss, 4 Taunt 735 ; 23 k 


24 Viet. e. 88, s. 6. 

(y) D<k y. Jours, 5 Ex.h. 498 ; 19 L. 
J. Kx. 405. 

(:) tJJjyon v. Dory, 2 H. & N. 615 ; 27 
I* J. Ex. 87. 

(«0 And in a mining lease, except as 
to covenant* to allow access to books, 
Ac. Ax to forfeiture for non-payment of 
ivnt, 23 Sc 24 Viet c. 126, s. 1 ; and Roe 
Woodfall, 291—298, 11th ed. 

(6) 44 & 46 Vi i 41, s. 14 ; the 
lessee may apply &» i ‘lief in an action 
by the lessor. 
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covenant other than covenants to pay rent or insure, except in the 
case of accident, mistake, or fraud (e), or where the tenant has been 
misled by the conduct of the landlord amounting to a waiver ( d ). 

Assignment after forfeiture. —A right of entry which has 
accrued on a forfeiture cannot be assigned; and the assignee of 
the reversion, therefore, cannot take advantage of any forfeiture 
incurred before the assignment; but he is entitled to the benefit 
of the covenant, and of the condition of re-entry, in respect of any 
subsequent or continuing breach (e). 

Surumdcr—Deeds ami agreements of surrender .—We have 
already seen that a surrender in writing of an interest in any 
tenements or hereditaments, not being a copyhold interest, and not 
being au interest which might by law have been created without 
writing, is void, unless it is made by deed (ante, p. 179). An 
- fo- Jifo or years, which cannot be created without deed, 
cannot be surrcnuei^l without deed ( f). But, if tho estate may l>o 
created, and has been created, Without deed, it may be surrendered 
without deed (y). It is said that a surrender uuder seal imme¬ 
diately divests the estate out of the surrenderor and vests it in tho 
surrenderee ; for this is a conveyance at common law, to the per¬ 
fection of which mo other act is requisite but tho bare grant; and, 
though it be true that every giant is a contract, and thero must 
be an actus contm actum , or a mutual consent, yet that consent 
is implied. A gift imports a lnmefit; and an assumpsit to take a 
benefit may well be presumed : ami there is the same reason why 
a surrender should vest the estate beforo notice or agreement, as 
why a grant of goods should vest the property (h). But this must 
be understood only of surrenders of particular estates which are 
manifestly boneficial to tho surrenderee. If the benefit is equivocal 
there will be no implied assent or acceptance, and the surrender 
will be nugatory without the express concurrence of the surren¬ 
deree (post, p. 204). If the tenant holds under a parol demise 
for a term not exceeding three years, the term may bo surrendered 
by an agreement in writing, signed by the surrenderor and the 
surrenderee, provided it is intended to have an immediate effect. 
There cannot be a sunendcr to take place in futuiv. If anything 
is to be done by either or both of the parties beforo the estate of 
the termor is to be extinguished, tho transaction amounts only to 
a covenant or agreement to surrender, and there is no actual sur¬ 
render by the tenant, and no right of entry on the part of the 

(c) Gregory v. Wilton, 9 I lure, 689. Co.'I.itt 338, *.; 1 Wmi SauniL 286, n.; 

(d) Jhtnhtt r. Met. Py. Co.. 2 Ak Perkins v. Perkins, Cro. Eliz. 269 ; Lyon. 

Cm. 439. r. Reext, 13 IL & W. 310. 

(e) Crone r. Patten, 23 Lew T. K. {g) Partner v. Jicx/ers, 2 Wils. 26. 

220. (A) Thompson v. Leach, 2 Salk. 617. 

(/) Shop. Touch. 897 jDkfkasamp. ; 
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landlord by the mere'force of the contract (i). An insufficient 
notice to quit, therefore, accepted in writing under the landlord’s 
signature, does not of itself amount to a surrender of £be term if 
it is to operate in futuro (k). But an agreement between a> land¬ 
lord and a tenant holding a parol demise from year to year, that 
the tenancy should be determined, followed by the departure of 
the tenant, and an entry and taking of possession on the part of 
the landlord, becomes an Actual surrender by act and operation of 
law (J). Where a dispute arose between a yearly tenant and the 
landlord, and the tenant said to the landlord, M I shall quit,” and 
the latter said, “ You may do so, and I shall be glad to got rid of 
you,” and the tenant then removed her furniture and sent the keys 
of the house to the landlord, and the latter accepted them and 
took possession, it was held that there was a surrender of the 
lease by operation of law (m). But the mere delivery and accept¬ 
ance of the key, without any entry on tho demised premises and 
taking of possession by the landlord, would bo no evidence of a 
surrender (ri ); and an abandonment of the demised premises by 
the tenant, and an entry of the landlord thereon for the purrose of 
• repairing them, or airing or drying the rooms, or letting them, and 
not with a view of taking possession as owner, will not of course 
amount to a surrender (o). 

Nurrtndero by act awl operation of law “ tako place where 
the owner of a particular estate has been a party to some act, the 
validity of which he is afterwards estopped from disputing, and 
which would not be valid if his particular estate had continued to 
exist. Thus, if a lesseo for years Accepts a new lease from his lessor, 
he is estopped from saying that his lessor had not power to make 
tho new lease; and, as the lessor could not do this until the prior 
lease had been surrendered, the law says that the acceptance of 
such new lease is of itself a surrender of the former lease. So, if 
there be a tenant for life, remainder to another in fee, and the re¬ 
mainderman comes on the land and makes a feoffment to the 
tenant for life, who accepts livery thereon, the tenant for life is 
thereby estopped from disputing tho seisin in fee of the remain- 
•derman; and so the law says that such acceptance of livery 
amounts to a surrender of his life estate. Again, if a tenant for 

(i) Co upland v. Maynard, 12 KaU, P. 3. 

134 ; Wcddcdl v. Capes, 1 M. A W. 51; lm) Gemma* v. Legge, 8 It. A 0. 324; 
Fun/nrt v. Moon, 7 Exch. 870 ; 22 L. J. Pheni v. Popvh tcr/l, 12 & B. N. 8. 384 ; 
Ex- 35. 31 L. J. C. 1*. 235; ul*> Oostler v. 

(A) Johnstone v. Huddlestone, 7 D. k Henderson, 2 Q. B D. 575. 

K. 419; 4 B. A C. 922 : Doe ▼. Mil nan/, (n) Comum v. Hartley, 19 L J. C. P. 

3M.AW. 832. 323. 

(0 Dodd v. Ackhm, 7 Sc. N. R. 423; (o) BesxU r. L-nd&crg, 7 Q. B. 688 : 

2 Smith’* L**diug C*s., 6th e 1., 718- Griffith r. Hodges, 1 * . A P. 419. 

719; Fur* toll y. Grove, 30 L. J. C. 
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years accepts from his lessor a grant of a rent issuing out of the 
land, and payable during the torra, he is thereby estopped from 
disputing his lessor’s right to grant the rent; and, as this could 
not be done during his term, therefore he is deemed in law to have 
surrendered his term to the lessor. The acts vn pais which bind 
pai ties by way of estoppel are all acts which anciently were, and in 
contemplation of law have always continued to be, acts of notoriety 
not less formal and solemn than tho execution of a deed, such as 
livery, entry, acceptance of an estate, and the like. Whether a 
party hod or had not concurred in an act of this sort was deemed 
a matter which there could bo no difficulty in ascertaining: and 
then the legal consequences followed” (p). But, if the original 
lease is under seal, tho acceptance by the lessee of a mere parol 
demise from the lessor will not amount to a surrender of such 
original lease (q ); and, if'the new lease is wholly or partially 
invalid, and does not pass an interest according to the contract and 
tho intention of the parties, it will not operate as a surrender of 
the former lease (r). A mere agreement for an increased rent 
will not have the effect of creating a new tenancy (a). 

Substitution of a new tentint in the place of (he oinginal* 
tenant. —When there is an open and notorious shifting of the 
actual poNse^iou of corporeal property, in execution of an agroe- 
[ meat between the lessor and lessee and a third party, to substi¬ 
tute such third party as the lessee in the place of the original 
lessee, thero is a surrender by operation of law of such original 
lease (/). But a mere agreement for tho substitution of a new 
tenant, not followed up by any actual change of possession, or a 
mere change of possession unaccompanied by an agreement of 
substitution, docs not amouut to a surrender (u). It must bo 
shown that the incoming tenaut 1ms been expressly received and 
accepted by the huidlord as his lessee, in the place and stead of 
the original lessee, by the mutual agreement of all parties ( x ); 
for the mere change of the pov>ession is no evidence of tho grant 
and acceptance of a new lease, the jrrinul facie presumption being 
that the incoming tenant has entered and taken possession as the 
under-tenant or assignee of the original lessee ( y ). Tho nicro 


(/*) Lifon V K>d, 13 M. k W. 306 , 
Smith's Ixail. Cm 5tb id. 714-720. 

(?> Shcp. Tomb. 397 
(/) The > Poolr. 11 Q R 713 ; 17 I 
J- Q. b. 143 , Dm v ComInry, ib. 705 

IOJ 

(») fiftht V 11 (ml, 1 C. It K. 807 

V* v 1! 341 ; Vrvwlf'f x 

V "*'U 7 tx.h 319. 

Am*., r ] H. 4c N. 744 
J , k \ m • NuMh <*• AVftW/* v 
94»: 16 L. J. q 
n. *71 . R., Of y. Bird, 1 c. M. k K. 31 


Walls r. Atchewn, 11 Moon*, 379 : 
Woodco-k v B’tUh, 1 M. k Sc. 317 : 
Thomas v. Cook, 2 B. A Aid. 120. 

(u) Taylor v. Chttpmun, Peake’e Add. 
Can. 19 ; CocLmg v. Waid, 1 C. B. 868: 
Kelly t. Webster, 12 C. B. 283 ; 21 L. J. 
C. P. 163. 

(*) Graham r. WMehelo, 1 Cr. k M. 
194 ; M'Donnrll r. Tope, 9 Harr, 707 : 
Matthew r. Saudi, 2 Mooio, 262: 8 
Taunt. 270. 

(*) Doe v. JFUhams, 9 D. & K. 80; 6' 
B. k C 41. 
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circumstance of the landlord's having accepted rent from an 
, assignee or under-tenant in possession of the demised premises u 
no evidence of an acceptance of such assignee or under-tenant os 
his lessee in the place of the original lessee, the primd facie pre¬ 
sumption being that the rent was paid by the latter as the agent 
of the original lessee and on his behalf (z). . 

Surrender and acceptance of surrender by joint-tenants .— 
Every act done by one joint-tenant which is for the benefit of hia 
companions will bind them; but those acts which prejudice his 
companions in estate will not bind them; and, if the benefit be 
doubtful, two joint-tenants have no right to elect for the third. A 
surrender, therefore, or acceptance of a surrender, by one of several 
joint-tenants, will not, in general, bind the others (a). If, however, 
one of two joint-lessors lies by and allows the other to act for him, 
and acquiesces in the acts of his co-owner, and intrusts the wholo 
management of the business in which they are jointly interested to 
him, he will be bound by his acts (b). 

Non-eaiinguishment by surrender of Jcriiative estates .—If a 
lessee from year to year grants an underlease of part of the premises 
demised to him, and then surrenders his term, the surrender will 
not dobtroy the estate and interest of the underlcssce, if the latter 
has not concurred in and been a party to tho surrender (c). 

Effect of the su trender on existing breaches of covenant .— 
The mcro surrender of tho lease does not lelicvo the lessee from 
his liability in respect of breaches of covenant that have accrued 
prior to the surrender. Tho lessor, therefore, after a surrender, 
remains a specialty creditor for all arrears of rent, which become 
due before the surrender, upon the lessee’s covenants for the pay¬ 
ment of rent ( d ). 

Notice to quit , when necessary. —"When a lease is deter¬ 
minable on a certain event, or at a particular period, no notice to 
quit is uccessary, because both parties are equally apprised of the 
determination of the term” (e). If, therefore, a lease is granted, 
for a term of years, or for one year only, no notice to quit is 
necessary at the end of the term (/); but, if the tenancy is from 
year to year, a half-year’s notice must be given on Either side in 
order to determine the tenancy, and this notice may be given in 
tho first as well as in any subsequent year of the tenancy (g). If a 

<s) Copeland v. Oublins, 1 Stark. 06 ; Smith, 2 Ch. D 235 ; 3 Ap. Ca«. 165. 

Doe v. Wood, 15 L. J. Ex. 41. (d) AUurncy-Ccnnal y. Cox, 3 II. L. 

(a) Right y. CuAsll, 5 Ewt, 498. C. 210. 

{b) Dodd y. Acklom , 7 Sc. X. R. 415; (r) Rajhiy. Datb„, 1 T. R. 162; ib. 64. 

6 M. A Gr. 672. (/) Cobb r. Stolen, 8 Last, 868. 

(o) Co. Litt 338, b.; 4 G*o. 2, c. 28, (}) Doe t. Smandge, 7 Q. B. 959 ; 

s. 9- Pleasant y. Benson, 14 KMt, 287 ; Dory. Xainby, 16 I. T . Q. B. 303 ; Doe 
Cousins v. Phillips, 8 II. A C. 892; 35 v. Getkxe, 6 Q. R 8-1. 

L. J. Ex. 84; (ft. Western Rtj. Co. v. 
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man holds under an agreement for a lease, or under a lease void by 
reason of its not having been made by deed, for the full term 
intended to have been granted, an ejectment may be brought 
against him at the expiration of such term without any notice to 
quit (/*). In the case of a tenancy at will no notice to quit is 
necessary; but there must be a formal demand of possession, or 
notice of the determination of the will, on the part of the landlord, 
before auy actiou of ejectment can be brought (?). The tenant at 
will, too, in order to discharge himself from his liability for rent, 
or for a reasonable compensation for the use and enjoyment of the 
demised premises, must give notice to the landlord of the fact of 
his abandonment of the possession, and of his election to rescind 
the contract and put an end to the tenancy. If the occupation is 
tho occupation of a servant or agent holding possession of the 
premises on account ami on behalf of his master or principal, tho 
possession of the occupier is the possession of tho owner himself, 
and the latter may at any time remove the tenant, and resume 
possession of tho property without any notice to quit {k). If the 
tenancy and possession are adverse, or if tho occupier holds over 
after tin* expiration of a lease, or after a forfeiture, or after an 
agreement for a leaso or a contract of sale has gone oft' and boon 
abandoned, or after the tenancy has been determined by a dissolu¬ 
tion of partnership, nnd continues iu possession without the per¬ 
mission and against the will of the owner, no notice to quit is 
necessary; but the owner may at once proceed against the wrong¬ 
doer, by action of ejectment for the recovery of the demised 
premises, or ho may enter and take posscssiou if the tenant leaves 
tho demised premises vacant (/). 

If the lessor is only tcuant-at-will, or has made a prior lease of 
the lands, or mortgaged them so as to give the mortgagee a right 
of entry and to deprive himself of the power of grunting a luuse 
for the term specified, tho tenant may be turned out without any 
previous notice to quit from the party who has title ( m ). But, if 
the lessor at the time of making of the lease had full right and 
title to grant tlu* demised premises to the lessee for the term, anv 
subsequent grant, mortgage, sale, or lease, cannot affect the 
tenant’s right of possession, or in any way dispense with tho 
ordinary notice to quit 

Jlaw the notice may 1* giirn, and by whom .— A notice to quit 

(/i) /*•• \ .'ifi plhm, 1 M. k Y. 187 : Mnyhno r. Untile, 4 R & R, 347 ; 21 L 

Tr t <s \ Stnarj., I E. A U 38; 23 L. J. J. Q. R f.4 ; While v. Bailor, 30 L. J 

*». C. r. 253. 

0) lln/ht v. Umnl, VI East, 210; (I) Doe v. Saifer, 3 Catnp. 8 ; Dor v 

\ l;a.rlo.i, lo Kan. 281 ; Doe v. Min, 1 SUrk. 181 j Doe y Black, 8 C 

<1 V 122 17 I. .1. X). IL 3. L Y 464. ’ * U 

d) /*- T. ]• „ y , U C. k P. 494; (in) Kerch v. JIall, 1 Doug. 21. 
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may bo given orally by the lessor, or by his agent (n), unloa there 
has been an express agreement or stipulation for a notice in 
•writing (o). A mere receiver of rents has no implied authority to 
give a notice to quit; but an agent or receiver who is intrusted 
with the general management of lauded proporty, and has a general 
authority to let lands from year to year, has also authority to 
determine such tenancies by a notice to quit(f>). Aud he may 
give the notice in his own name, as it is not necessary that his 
agency and the authority of his principals should appear on the 
face of the document ( q). Tho steward of a corporation, who is 
intrusted with the letting of the corporate estates, may give a 
notice to quit, and needs no authority under seal from the corpora¬ 
tion for the purpose (r). If there arc several joint-lessors or joint- 
owners of the property, a notice to quit, given or signed by one or 
more of them, on behalf of all, is sufficient (a) ; and the subsequent 
assent of such joint-owners, to a notice previously given by one or 
more of them, on behalf of all, is equivalent to a precedout 
authority (t). But, if it is expressly provided by tho agreement 
of the parties that a written notico shall be given by all of them, 
under their respective bauds, the notice must be signed by all, aud 
a ratification given afterwards will not do (h). The notico may also 
be given by an agent on their behalf; but such notice, in order to 
be valid and effectual, must be given in the names of the joint- 
owners, the principals, and not in the name of the agent, uuloss 
the agent has a general authority to let their lands (^); and the 
agent ought to have authority to givo the notice at the time it 
begins to operate; for, if the tenant could not safely have acted 
upon tho notice at the time it was given, no subsequent recogni¬ 
tion of it by the landlord will make it valid ( ij). If ono or more 
of several joint-owners dissent from the notice, such of them as 
have joined in giving the notice to quit are entitled to enter into 
and hold possession of the demised premises, and receive the rents 
and profits of tho land, jointly with the tenant or lessee of tho 
others who have refused to join in such notice ( z). 

Form and effect of the notice.—Alternative and peremptory 
noticed. —A notico to quit “all the property you hold of me/' 
addressed to the tenant, is a sufficient description of tho demised 
premises; and any general description applicable to the whole of 

(») Timmins v. Rawlinson, 3 Ikir. v. Fickrrff, 1 Cur. k M. 280. 

1603; Doc v. Crick, 6 Kep. 186. (0 Abbott, C. J., 3 11. A Aid. 692. 

(o) Leggy. JUnimi, Willes, 43. {*) Right v. CtUhilt, f* K«ist, 407. 

(?j) Doc v. Mivm, 2 M. L Kob. 56. (') Jo»c> r. Phij/ps, xupm. 

{q) Jones v. Phipps, L K 3 ij. U. (v) Dor v. Walltrs, 10 H. AC. 62 6 ; 
567 1 87 L. J. Q. H. 108. 5 M. k R. 367 ; Doe v. Goldmn, 2 Q. 

(r) Roe v. Pierce, 2 Campb. 06. 11. 146 ; CoodtitU - Wuodwxrd, 3 B. k 

(•) Doe r. Hid**, 2 M. k R. 433 ; Doe Aid. 6S9. 

▼. Summer* tt, 1 IU Ad. 135 ; Alford (:) Doe r. Chaplin, 3 Taunt. 120. 
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the property will suffice ( a ). But a landlord cannot give a notice 
to quit which is intended to apply to a part only of premises which 
have been demised together at one entire rent (h). A mere mis¬ 
description, however, of the premises comprised in the notice to 
quit, or a mistake in the Christian name oftfhe tenant to whom 
such notice is addressed, does not invalidate the notice, provided 
the tenant 1ms not been misled or prejudiced by such misdescrip¬ 
tion or mistake. If tho notice applies to a year that is past, but 
was clearly intended to apply to the coming year, and the tenant 
must have known what time was meant, ho is bound by the 
notice (c). If tho notice is not a peremptory notice to quit, but 
is drawn up in the alternative, and bcems to have been intended 
cither to put nn end to the lease or obtain an increased rent, the 
tenant may i lect to remain in possession, payiug an increased 
rent; and, such an option having been accorded to him, he cannot, 
if he chooses to occupy, be treated as a trespasser and wrongdoer 
and turned out of possession. If, howover, the notice is a notice to 
quit or pay double the annual value under tho statutes imposing 
penalties on tenants for holding over after a notice to quit, the 
alternative notice so given will be construed as a peremptory 
notice to quit, accompanied by a warning to the tenant of the 
penal consequences of disobedience, and not as an offer on the 
part of the landlord of a new bargain and a new lease at on 
inci cased iont(d). Ami where a notice to quit on a day termi¬ 
nating the tenancy wen* on to say, “And I hereby further give 
you notice that, should you retain possession of the premises after 
the day before mentioned, tho annual rental of tho premises now 
held by you from me will be £JG0, payable quarterly in advance, 
it was held by Bramwell and Cotton, L. J.J, Brett, L J., dissent¬ 
ing, that the notice was not rendered invalid by tho addition (r). 

Length of the not it v .—Wc have already seen that, in the case 
of a tenancy fiom year to year, six calendar months notice to quit 
is required to bo given piior to tho expiration of the current year 
of hiring, in Older to detciinine the tonaucy between the parties (/). 
But, whenever the tenancy commences and ends at any of the 
usual feasts, the customary half year intervening between two half- 
yearly feasts constitutes a half-year’s notice, although the intcr- 


(«) /Vr. (««»<*, 3 71 

(J) A. V Anh", 14 Kisl l\6,cxiv\* 
mulM tin AKmntaii.il IfnMiugb Act, 
JHk.WW e 92, s 52,v.|i«i.-at«nniK*y 
Irom v \i to viai iui> U «K teilinn* I by 
notiu is to jmit of tin* hobliug »• U«r the 
pwpost .if in iViiiK<sMt mi iiii|>i(>tein< nta, 
m i Mmu ut the pro\ inons «I tin? A« t, 
P 2S3 


(•) Dot v Roe, 4 Esp. 186 ; Dot v. 
JVitkiHwH, 12 Ad. Sc K 743 ; 4 P. k 1). 
323; Doe v. SpUler, 6 Esp. 70 ; hoe \. 
KajhUey, 7 T. R S3. 

Id) Doe v J(ulrsoit, 1 Doug 176. 

(/) A hear* r. Bellman, 4 Kx. D. 201. 
(/) Aide, p. 285; but see Jtnyeis v. 
K i /union -upon -Midi Dock Company, 34 
L. 4. Ch. 166. 
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mediate time be not exactly aix calendar months (g). And where 
the tenancy commenced on a feast day, and notice was given on 
the 26th of March to quit on the 29th September, H was held 
bad, although there were more than 183 days intervening (A). 
Although rent may be payable under the lease on the usual feast 
days, yet the length of notice required by the terms of the lease 
may be six calendar months, in which case a notice given on the 
29th September to quit on the 25th March would be bad, as 
there were not six calendar months intervening. Under the 
Agricultural Holdings Act, 1873 (t), where a half-year’s notice 
oxpiring with the year of the tenancy is by law necessary and 
sufficient for determination of a tenancy from year to year, a 
year’s notioe so expiring shall, by virtue of this Act, be necessary 
and sufficient for the same. It has been held that this does not 
apply to a yearly tenancy where, by express agreement (/•), the 
tenancy is doterminable on six months' notice, not a half year's 
notice (I). 

Of the time of quitting specified in the notice. —If the time at 
which the tenant is to quit is specified in the notice, care must be 
taken to make such time correspond with the termination of the 
term of hiring, unless tho notice is given in the cxcrciso of a power 
to determine the tenancy expressly reserved in the lease or agree¬ 
ment (m) ; for, if the terra expires at one period, and the notice is to 
quit at another, such notice is bad, and the lessor cannot safely act 
upon it (n). If a tenant holds possession of a house as a tenant 
from year to year, under an agreement to quit at u quarter’s notice, 
tho tenant cannot be expelled at the expiiation of any quarter that 
the lessor may choose to select, but the notice must be a quarter’s 
notice to quit at the expiration of the cm rent year(o). If the 
hiring is from half-year to half-year, determinable by six months’ 
notice to quit, the tenancy may be determined by notico at the 
expiration of any half-year ( p ). If it is a quarteily, a monthly, or 
a weekly hiring, the notice must be a notice to quit at the expira¬ 
tion of the current quarter, month, or week; if it breaks into the 
middle of the quarter, month, or week, it is not u good notice to 
quit. If the hiring is from month to month, and the rent is made 
payable weekly, a notice to quit at the expiratiou of the current 
month must be given, and not a notice expiring at any one of the 

(?) Howard v. Wen,ley, 6 Eto. 5>; 4 (1) Src «. 54. 

ib. 199; Roger, r. Hull Dock Company, (/) Wtikmmn r. Calvert, 3 C. P. P. 
34 L J. Ch. 185. 360. 

(A) Morgan r. Davie,, 3 C. P. D. 260 ; (- 1 ) Bridge, v. roU,, 17 C. B. N. 8.' 

see also WWcin*n v. Calvert, 3 C. P. D. 214; 33 L. J. P. 338. 

360. (*) Doe r. Lea, 11 East, 312. 

(i) 88 k 39 Viet c. 92, a. 61; ere some ( 0 ) Doe v. Donovan, 1 Taunt 555. 

of the provision* of this Art eUted, (p) Doe r. Oro/t »*. 18 Q. B. 498 : 21 

post, p. 288. L. J. Q. B. 276. 
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weeks without reference to the termination of the month. The* 
length of the notice, however, may be varied by local custom and 
usage, and by the agreement of the parties. When the hiring is 
for one single ijuarter, month, or week, no notice at all is requi¬ 
site Of). The term will, in the absence of an express agreement to 
the contrary, be taken to commence at the time of the tenant’s 
entering ami taking possession of the demised premises. 

A notice * to quit at the end of the first year of your tenancy 
which expires half a year atter the date of this notice,” will be 
sufficient, and so also will a notice “to quit at the expiration of 
the current year of your truancy/' provided such notice was given 
half a year prior to the expiration of the current year of hiring (r). 
Sometimes the notice is given in the alternative, in order to hit 
one of two periods on which the term is known to end, and it has 
been held that such a notice is a perfectly good notice, and pos¬ 
sesses all the certainty that is reasonably requisite for the infor¬ 
mation of the tenant («). A notice to a weekly tenant whose 
tenancy commenced on Wednesday, to quit on Friday provided 
his tenancy commenced on Friday, or otherwise at the end of hiB 
tenancy next after one neck from the date thereof, was held to be 
a good notice to determine the tenancy at the expiration of a week 
from the subsequent Wednesday ( t). 

Of the iipplication of the notice to the current ten a of hiring. 
—If the notice is made to apply to the current term of hiring, and 
it is given too near the end of the current term to be a good 
notice for that term, it will not apply to the next term of holding, 
ns that is not the current term, and a fresh notice to quit, there¬ 
fore, must be given (it). The notice is always understood to apply 
to the year in which it is given, whether it expressly refers to the 
“current year” or not; and it will not operate as a notice to quit 
for the succeeding year, unless it appears plainly to have been the 
intention of the lessor that the notice, if invalid for the first year, 
should apply to the next year of holding (.e). Where a notice 
dated the 27th, and served on the 28th, of September, required a 
tenant to quit “ at Lady Day next, or at the eud of your current 
year,” and it appeared that the then current year of hiring ended 
on Michaelmas Day (the 29th of September), two days after the 
tiny of the date, and one day after the service of the notice to quit, 
it was held that it could not be presumed that the notice was in¬ 


to) 7>«r V AW'//, or. & T. 07 ; 7>v 
v Ha pun b t\p 4 ; !>,+ v. Uasfll, 1 
94 , Knnp y Jjtmtf , 3 Cam pi u 
6U ; Hu fell \ ArtnLUui. 7 C. & 1*. 
56. 

(') Doc v Butler , 2 Esp. 5S9. 


(«) Doe v. Wngkhua a, 4 Eip. 6. 

(0 Doe r. HcoU , 4 Moo. k P. 20. 

(“) Doe ▼. MorphcU, 7 Q. B. 577; 14 
1. J. Q. B. 345. 

Or) Mills t. Goff, 14 JL k W. 75. 
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tended to apply to the year in which it was given, and of which 
two days only remained, but that it must be taken to apply to the 
next year(y). So, where the term of hiring commenced and 
ended on the 2nd of February, and the lessor, on the 22nd of 
October, 1833, three months and teu days only before the expira¬ 
tion of the year, gave the tenant notice to quit “ at the expiration 
of half a year from the delivery of this notice, or at such other 
time as your present year’s holding shall expire after the expira¬ 
tion of half a year from the delivery of this notice,” it was held 
that the notice, though bad for February, 1834, the succeeding 
February, was a good notice for February, 1835 (z). 

The commencement of the current year of the tenancy is- 
generally regulated by the commencement of the original hold¬ 
ing. Whero promises were demised by an agreement elated the 
“ 13th of August, 1838,” for the term of “ one year and six months 
certain,” at a yearly rent payable quarterly, M three calendar 
months’ notice to be given on cither side previous to the termina¬ 
tion of the tenancy,” and the tenant entered and held possession 
beyond the year and six months, and on the 7th of May, 1840, tlio 
lessor gave the tenant notice to quit on the 13th August next, the 
notice was hold to be good, as the year of hiring was to bo. calcu¬ 
lated from that day, and uot from tho termination of the year and 
six months (a). And, where a tenant entered into possession, 
under an agreement for a lease for a terra of live yearn and a 
half, and the lease was never granted, but the tenant continued to 
occupy, aud, when the five years and a half were nearly expired, 
negociations were entered into for a Anther lease at an increased 
rent, to commence on the expiratiou of the term of five years and 
a half, and this second lease was never executed, but tho defendant 
continued in tho occupation of tho premises, paying tho increased 
rent, it was held that the current year of the tenancy must bo 
calculated from tho original entry of the tenant upon tho pre¬ 
mises ( b ). Where, on the other hand, a lessee of a term granted 
an underlease for fourteen years and a half from the 25th of 
December, and the term consequently expired on the 24th of 
June, and the underlessce continued in possession, paying rent, it 
was held that the subsequent tenancy commenced from the ter¬ 
mination of the preceding underlease, and that a notice given 
on the 24th of December to quit on the 24th of June, was a valid 
notice (c). 

(•/) Doe V. Culliford, 4 D. k R. 248. 3 M. k Gr. 498 ; and see Kelly v. Palter - 

(?) Doe r. Smith, 5 Ad. t K. 358. sou, L. B. 9 C. P. 881. 

(<*) Doe v. Dobell, 1 Q. B. 808 ; Doer. (<■) Doc v. Lines, 11 Q. B. 402; 17 L. 
Samuel, 5 Esn. 173. J. Q. B. 108 ; Wall r v. Gode, 6 H. & 

(b) Bcrroy v. Lindley, 4 Sc. N. R. 61; N. 694 ; 30 L. J. Ex. 1/ X 
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Calculation of the current year froth. cM of the uhvajX fedel 
day *,—The teim of hiring is generally, by thfe express or implied 
agi cement of the parties, calculated from some one or other of the 
quarterly feasts ; and, if the tenant enters in the middle of a 
customary quarter, and afterwards pays his rent for that half- 
quarrer, aud continues then to pay from the commencement of a 
succeeding quarter, he is not a tenant from the time of his coming 
in, hut from the succeeding quarter-day (d). But, if he pays his 
lent at the end of the quaiter or half-year from the time of his 
^coming in, the tenancy will commence from the d^ of his entry (e). 
If the notice be given to quit at Michaelmas generally, it is good 
for either Old or New Michaelmas. Primd facie it would be for 
New Michaelmas ; but, if the holding was from Old Michaelmas, 
this notice would do for that also (/). Where a notice was given on 
the 27th of September, " to quit at the expiration of the term for 
which you hold,” evidence was permitted to be given of a general 
custom of the country to let fiom Lady-day, and of the fact of ibe 
rent lwing due at Michaelmas and Lady-day, and it was left to the 
jury to presume, in the absence of evidence to the contrary, that 
the tenancy, like other tenancies in that port of the country, was a 
tenancy from Lady-day to Lady-day (g). It has been held that, 
since the existence of the new stylo sanctioned by act of parlia¬ 
ment, a lease by deed of lands “ to be holden from the feast of St. 
Michael ” must be taken to mean Now Michaelmas, and that ex¬ 
trinsic evidence is not admissible to show that it meant a holding 
from Old Michaelmas (/i). But, although the oral expressions and 
agreements of the paitics are inadmissible to alter or contradict 
the written contract, yet all the surrounding circumstances may be 
icgardcd; and, if it can bo shown that tlio rent has always been 
paid at Old Michaelmas, or that by the custom of the country 
lands are always let at Old Michaelmas, the holding would be 
deemed to be from the latter penod (t). 

Admission* by the tenant of the commencement of the temn .— 
The mere service upon the tenant of a notice to quit at a paiticu- 
lar time is not pnmd facie evidence of the termination of the 
term at the time mentioned in such notice (k). But, if the tenant 
is expressly told that he must leave after the expiration of six 
months, or if a written notice is served personally on the lessee, 
and the latter reads it, and makes no objection to it, this is primid 

(<f) Dor T. Johnnov, 6 Esp. 10 ; Doer. (A) Doe r. Lea, 11 East, 312 : Smiih 
&<)'!< ton. 3 U k V 276 r. Wallen, 1 AL A'8c. 382: 8 Bin* 

V) Doc t. UaUhcue, 11 C. B 675. 235. 

(/) Doe v. Farm, 9 C. A P. 468 ; (») Furley v. Wood, 1 E«p. 198: Do* 

Doc ▼ Vince, 2 Cainpb 256. v. Benton, 4 B. k Aid. 589 ; Dmr. Hop. 

(q) Dor T. Lamb, Adtm’. Eject, 4th Linton, 3 D. k B. 607. 

1,1 (A) Dot ▼. Calvert, 2 Cunpb. 888. 
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facie evidence to-go'to a jury that the time of quitting ia correctly 
stated in the notice. If he cannot read, or does not read the 
notice in the presence of the person who serves it upon him, it 
must go for'nothing (2). An admission by the tenant of a holding 
corresponding with the time mentioned in the notice may be re¬ 
butted by direct evidence of a different holding (m). If the period 
of the commencement of the term is uncertain, and the lessor 
applies to the lessee to ascertain the time of the commencement ot 
his lease, the lessee is bound by the information he gives, and . 
cannot be permitted afterwards to set up a different holding for 
the purpose of defeating proceedings that have been taken by the 
landlord upon the faith of such statement (n). 

Different periods of entry .—When the demised premises are 
entered upon at different periods, the notice to quit ought to refer 
to the time of tenant’s entry upon and holding of the principal 
subject-matter of the demise. Thus, if buildings and land are let 
together, to be entered upon at different times, or liolden from 
different periods, and the buildings constitute the principal sub¬ 
ject-matter of demise, and the land is merely accessorial thereto, 
the notice to quit should refer to the tenant’s entry upon and 
holding of the buildings, and not tho land ; and it is a question 
of fact which is the principal and which the accessorial subject of 
demise (o). Though part of a farm is to be entered upon and 
quitted at different periods, i e., the pasture at Old Lady Day, the 
arable land at Old Candlemas, and the meadow at Old May Day, 
yet that is a letting from Lady Day to Lady Day; for it is no 
more than the custom of most counties would have directed 


without any special words for that purpose in any taking from 
Old Lady Day, viz, that the arable land shall be entered upon at 
Candlemas to prepare it for the Lent coin, and the meadows not 
till May Day, when m the northern counties they are usually 
beyned for hay ( p). 

Where a tenant entered into possession of a farm, under an 
agreement “ to enter on the tillage land at Candlemas, and on the 
house and all other the premises on Lady Day following, and to 
quit the farm according to the times of entry as aforesaid,” and tho 
rent was reserved at Michaelmas and Lady Day, it was held that a 
notice to quit, delivered half a year before Lady Day, but less than 
half a year before Candlemas, was good, the taking being in substance 
from Lady Day, with a privilege for the incoming tenant to enter 


(0 Thomas v. Thomas, 2 Campb 647; 
Dot r. Forster, IS East, 405, Doc v. 
WombuxU, 2 Campb 559. 

(n») OakappU v Copous, 4 T R 361 ; 
Brown ▼. BurUnsAair, 7 D. k R. 610 


(a) Doe r Latnbly, 2 E*p 685. 

(o) Doc t. Howard, 11 East, 498 ; Doe 
v Hughes, 7 M A W. 141; Doe r. 
Modes, 11 M 4 W '*«0. 

(j>) Dot v. &wvdcu, ' W. BL 1224. 
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on the arable land at Candlemas for the sake of ploughing, &c. ( q). 
And, where the lessee of a dwelling-house, buildings, and bleaching 
manufactories, pasture and meadow land, cutered into possession 
under an agreement for a lease, by which it was stipulated that the 
term of hiring should commence, as to the meadow ground from 
the 25th of December last, as to the pasture from the 25th of 
March next, and as to the houses, out-houses, and other buildings, 
and all the rest of the premises from the 1st of May, and the first 
half-year's rent was made payable on the day of Pentecost, and the 
other at Martinmas, it was held that, the substantial subject of 
demise being the house and buildings for the purpose of the 
manufacture, the time limited for taking possession thereof was 
the substantial time of entry, to which a notice to quit ought to 
rcfcf, and not the 25th of December, the time limited for the 


taking possession of the meadow laud, which was merely auxiliary 
to the principal subject of demise ( v). 

Service of notice to quit .—If the notice to quit is served upon 
the actual occupiers of the demised premises, proof of such service 
is sufficient to sustain nn action of ejectment (*). Where the 
lessee put* another into possession or occupation of the demised 
premises, the party so lot into possession is presumed to be the 
assignee of the les.scc, and a notice to quit served upon such 
occupier will determine the term and sustain an ejectment against 
the leasee. Thus, where tho tenant went away leaving his son-in- 
law in possession, and the lessor gave tho son-in-law notice to quit 
and brought ejectment, and the lessee came forward to defend the 
possession, saying that he had received no notice, and that his 


term was not determined, it was held that the notice was suffi¬ 
cient (/). If the party in occupation of the house is the mere 
servant of the lessee, tho notice should be a notice to tho lessee to 


quit, and not a notice to the servant (u). A delivery of the notice 
to the wife or servant of the lessee, at the dwelling-house of the 
latter, is a sufficient service (.r). But a servant to whom it is 
delivered should be expressly told that it is a notice to quit, and 
should be requested, either orally, or by means of a written or 
printed address or direction, to deliver it to the tenant (;/). If 
there is a personal service of the notice upon the tenant himself, 
no written direction or address upon the notice is necessary ( z ); 


(?) Dor v. Spence , 6 East, 120. 

(r) Doe v. JVatkint, 7 E-st. 556. 

\t) Roe v. Street, 2 Ad. k K. 331. As to 
notice tinder the Agricultaial Holdings 
Act, sees. 41. 

(0 Doe r. mil*™, 6 B. A C. 41 ; 9 
D. A R. 31. 

(u) Doe y. Woodman, 8 East, 228. 


(x) Jones v. Marsh, 4 T. R. 464 ; Doe 
r. Dunbar, 1 M. A M. 11 ; Alford y. 
Vickery, 1 Car. A M. 283 ; Tanham y. 

Nicholson, L. 1L 6 H. L. C. 661. 

(y) Doe r. Lucas, 5 Esp. 152: SmW* 
v. Clark, 9 Dowl. 202. 

(=) Doe r. Wrightman, 4 Eep. 6. 
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and, if the notice is directed to tho tenant by a wrong Christian 
name and he neglects to repudiate it or send it back, he is deemed 
to have waived the misdirection and is bound by such notice (a). 
If two or more persons hold possession of the demised premises as 
joint-tenants or tenants-in-common, notice to ono of them is 
sufficient notice to all to determine the tenancy (h). 

Service of notice through the post-office.—If a notice to quit 
properly addressed to the landlord or his authorised agent has been 
put into the post-office, and is delivered within the usual business 
hours, on the 25th of March, that will be a good notice for the 
29th of December following, although the landlord does not actually 
receive it until tho 20th (c). 

Acceptance of informal notice — Proof of notice. —If a tenant 
gives his landlord an insufficient notice to quit, and the landlord at 
first assents, but ultimately refuses to accept the notice, and tho 
tenant quits according to his notice, the tenancy is not determ ined(d). 
A written notice to quit may be proved by the production of a copy, 
although no notice has been given to produce the original (e). 

Waiver of notice to quit. —If the tenant remains in possession 
after tho expiration of a good and valid notice to quit, his posses¬ 
sion then becomes an adverse tenancy and possession, and tho 
landlord may either bring an action of ejectment against him, or 
proceed in the county court, or beforo justices of the peace, for tho 
recovery of the possession of the demised premises. But, if he 
permits the tenant to remain in possession after the expiration of 
the notice, and demands and accepts rent in respect of the tenant’s 
occupation of the property subsequently to the notice, this amounts 
to a waiver of the notice (/). The same result follows, if tho lessor 
distrains for rent which he claims to be duo in respect of the 
tenant’s occupation subsequently to the expiration of the notice ( g ). 
But, if a banker or agent of tho lessor, without any special authority 
from the latter, receives rent from tho tenant, the act of such 
unauthorised agent does not amount to a waiver of the notice (h). 
The money, moreover, must be paid and accepted as rent, and not 
by way of satisfaction of the lessor’s claim for double rent or 
double value, undor the statutes for holding over. Tho giving of a 
second notice to quit before or after the expiration of the first 
notice does not necessarily amount to a waiver of the latter (/). 
Nor does a collateral promise by the lessor not to act upon the 

(а) Doe r. Sjnller, 6 Eap. 70. 219 ; Dor r. DatUn, Cowp. 248; Blylh 

(б) Doe y. Crick, 5 K»p. 196. r. Dennett, 13 C. R 178; 22 L. J. C. P. 

(c) Payillon t. Brunlon, 5 H. & N. 79. 

618 ; 29 L. J. Ex. 265. (?) Zonch r. W, Hingedt, 1 H. BL 811. 

(d) basell y. LandaWro, 7 Q. a 638. (A) Doe r. Caltcrt. 2 C«npb. 387. 

(e) Doey. Some/ion, 7 Q. R 58. (0 Doe r. Sumj'/f r> ys, 2 East, 237 ; 

(/) Ooodright y. Contend, 6 T. B. Doe v. Steel, 3 Cunp 1 ). 136. 

T 2 
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notice under certain circumstances, or in the case of the happening 
of a certain event, amount to a waiver of the notice (&). If a tenant 
retains possession and receives the produce and profits of the 
demised premises after the expiration of a notice to quit given by 
him, such retention of possession will, in goheral, as against the 
tenant, amount to a waiver of the notice (l). A waiter of a notice 
to quit coupled with a continued occupation after the expiration 
of the notice creates a new tenancy taking effect at the expiration 
of tho old one (m). 

Proof and effect of holding over.—There is no holding over by 
a tonant from the mere fact of his not sending the keys of a house 
to the landlord. It is enough if the tenant vacates the house and 
gives the landlord the means and opportunity of taking possession 
when he pleases ; for possession is to be given on the land, and 
tho landlord must come and take it. But, if the tenant continues 
to use and occupy the premises after the term has ceased, ho will 
be responsible for holding over. And tho tenant is responsible, if 
his sub-tenant holds over; for the landlord is entitled, upon the 
determination of the tenancy, to receive full and complete posses¬ 
sion from the tenant (u). But one joint-tenant is not responsible 
for a holding over by the other (o). Mere holding over does not 
• create a now tenancy; nor is it in itself any evidence of an agree¬ 
ment to renew tho previous tenancy (p). Thero must be a pay¬ 
ment and acceptance of rent which accrued subsequently to the 
expiration of the leaso; and then the tenant holds as tenant from 
year to year upon all such of tho terms of tho original lease as are 
applicable to a yearly tenancy (g). If, therefore, the lease con¬ 
tained a proviso* for re-entry in case of non-payment of rent, the 
proviso is impliedly annexed to the yearly tenancy (r). But, if 
there is any evidence to show that the holding after the expiration 
of the lease was upon new and different terms, tho legal presump¬ 
tion is rebutted (a), and tho nature of the holding becomes a 
question of fact Whether any particular covenant is applicable 
to a yearly tenancy is in some cases a question of fact (t). In other 
cases it will be a question of law. When a demise is determined 


(A) JVhUeacre r. Symonds, 10 Ewt 13. 
(1) Jones v. Shears, 4 Ad. A K. 832. 
(mi) Tayleur r. Wildin, L. R. 3 Kx 
203; 87 L. J. Ex. 173; 8*3 Holme r. 
Brunskill, 3 Q. B. D. 495. 

(n) Henderson r. Squire, L. R. 4 Q. B. 
170 ; 38 L. J. Q. B. 73 ; Caldecott r. 
Smythies, 7 C. A P. 808. 

(o) Tancred r. Christy, 12 M. AW. 
318. 

(p) Cray y. Bompas, 11 G. B. H. 8. 
520 ; Jcnnrr v. Cl#jg, 1 Mood. A Kob. 

(q) Tvrriano y. Young, 0 C. A P. 11; 


Thomas y. rocker, 1 H. A N. 671; 
Bishop y. Hoioard, 8 D. A R. 298 ; 
Buckicorth y. Smpson, 1 C. M. A R. 
843 ; Arden y. Sullivan, 14 Q. B. 839 ; 
19 L. J. Q. B. 271; Bealt y. Sanders, 3 
Bing. N. C. 850. 

(r) William a, J., Doe y. Amoy, 12 Ad. 
A E. 480; Hutton y. Warren, 1 M. A 
W. 466 . 

b « Mayor of Thctford ▼. Tyler, 8 Q. 

(0 Hyatt y. Griffiths, 17 Q. B. 505; 
Oakley y. Monde, L. R. 1 Ex. 195; 85 
L. J. Ex. 87. 
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by the expiration of the landlord’s estate, and the tenant continues 
to hold under the remainder-man paying the same rent, the 
question whether a term contained in the former tenancy is 
adopted into the new contract of demise, is a question of fact If 
such a tenant continues to hold under the remainder-man, and 
nothing passes between them except the payment and receipt of 
rent, the new landlord is not bound by a stipulation contained in 
the jfohner tenancy, which is not known to him in fact, and is not 
according to the custom of the country (u). 

Double yearly value for holding over .—Any teuant wilfully 
holding over and retaining possession of the demised premises after 
the determination of his term, and after possession has been de¬ 
manded and notice in writing has been given him by the lessor, 
is liable to pay to the person kept out of possession double the 
yearly value of the lands, &c., detained (v). An action for the 
recovery of this penalty may be brought by the landlord, and the 
landlord alone, either before or after he has recovered possession 
of the land by an action of ejectment (x). But it has been held 
that the Act applies only to the case of a wilful and contumacious 
holding over by the tenant after a valid notice to quit, and not to 
a holding over under a bond Jule claim of title or right, though 
erroneous ( y ). If at the time of her marriago a woman is tenant 
of certain premises, and has received notico to quit, tho husband 
after the marriage incurs the obligation of giving up possession of 
the premises, and may render himself liable to un action for 
double valuo for holding over ; for if the wife incurs tho penalty 
the husband will have to pay it, and he cannot get rid of the obli¬ 
gation by pleading ignorance (for it is his duty to make inquiry), 
nor by showing that his wife deceived him, or concealed tho notice 
to quit ( z ). A weekly or quarterly tenant has been held not to 
come within the operation of the statute (a). In the case of a 
tenancy from year to year, tho ordinary notice to quit at the end 
of the current year of hiring is a sufficient demand of possession 
to entitle the lessor to double yearly value (6). If the tenant 
holds under a lease for a term of years certain, a notice to quit at 
the expiration of such term is likewise a sufficient demand of pos¬ 
session, and such notice may be given previous to the expiration 


(u) Oakley v. Monde, L. R. 1 Ex. 159 ; 
35 L. J. Ex. 87. 

(e) 4 Geo. 2, c. 28, e. 1; m to the 
computation of the yearly value, eee 
M *MM v. Learovd, 7M.4W. 48. 

(*) Soulsby y. Neting, 9 But, 310; 
Hareourt v. Wyman, 3,txch. 817 ; Svin- 
fen r. Baton, 5H.4S. 845 ; 30 L J. 
Ex. 37. 

(y) Hint r. tfom, 6 M. A W. 895; 


Page v. More, 15 Q. B. 684 ; Swin/tn t. 
Bacon, supra. 

(a) Lake r. Smith, 1 B. A P. N. B. 
179. 

(a) Lloyd v. Bosbee, 2 Campb. 454 ; 
Sullivan r. Bishop, 2 C. A P. 859. 

(b) Wilkinson ▼. Colley, 6 Buit. 2698; 
Poole r. Warren, 8 A i A E. 582 : Lake 
v. Smith, 4 B. A P 170. 
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of such terra, or at any time afterwards, so long as the tenant 
continues to hold as a tenant-at-will (c). If the landlord has 
done any act amounting to a waiver of his notice to quit, he 
cannot make such notice the foundation of an action for double 
value (</). 

Doable rent far hol/liny over .—By the 11 Geo. 2, c. 19, s. 18, 
it is enacted that, if any tenant gives notice to the lessor of his 
intention to quit at a particular time, and does not deliver up pos¬ 
session of the premises at the time mentioned, such tenant, his 
executors, Ac., shall from thenceforth pay to the landlord or lessor 
double tho rent which he would otherwise have paid, to be levied, 
sued for, and recovered at the same times and in the same manner 
as the single rent. Tho tenant’s notice to quit need not be in 
writing in order to support the lessor’s claim to double rent, nor 
need the lease which the tenant has determined by his notice to 
quit be a lease in writing (e). But the notice must be a good 
notice to quit at some fixed time, and at a period when the tenant 
is able by notice to put an end to the tenancy. If the tenant 
merely givos notice that he will quit “ as soon as he can possibly 
get another location ” (/), or gives notice to quit in the middle 
instead of at the termination of the current term of hiring, or a 
notice of too short a duration, and which does not therefore bind 
the lessor, the lease is not determined, and there cannot, conse¬ 
quently, be any holding over by the tenant (r/). A tenant who 
holds over for one year after notice to quit, paying double rent, 
may quit at the end of such year without fresh notice (^). 

Determination of tenancies by milway notices.—If lands 
holdcn by tenants from year to year arc required by railway 
companies for tho making of a railway, the company may, in 
general, under the powers of their Act, cither give the ordinary 
landlord’s notice to quit ending with the current year of tho 
tenancy, in which case no compensation would be payable in 
respect of any unexpired term, or six months’ notice to be given 
at any time, in which case tho tenant will be entitled to com¬ 
pensation for the value of the term between the expiration of 
the six months’ notice and the time when a regular landlord’s 
notice would have expired. If, after having given & notice not 
ending with the expiration of the current year, the company in¬ 
form the tenant that he may hold on till the end of the current 
year, and he does so, the situation of the parties is the same as if 

(c) Cutting v. Derby, 2 W. BL 1075 ; 592. 

Messenger v. Armstrong, 1 T. B. 53. (g) Johnstone v. Huddlestons, 4 B. k 

('') Jiyal r. Rich, 10 East, 47. G 922. 

if) Timmins r. Roiclitison, 3 Burr. (h) Boot A v. Maefarlane, 1 B. A Ad. 
1008. 904. 

t/) Fnrranct v. Ellington, 2 Campb. 
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a regular landlord’s notice had been originally given (/). If the 
tenant continues in possession after the expiration of the notice 
he holds simply as a tenant-at-sufferance, without any estate or 
interest at all in the premises, unless rent is received from him, or 
the premises are re-demised to him ( k ). 

Recovery of possession .—Possession of land canuot be gained 
by an act of trespass which has never been acquiesced in by the 
landowner. Every person who trespasses upon another man’s land 
and remains there tortiously may be expelled by nmiu force (/). But 
if he has once gained a lawful possession which is determined, and 
, he then continues unlawfully to hold the laud, the landowner is 
punishable for a forcible entry, if he enters with a strong baud to 
dispossess him (m). The tenant cannot maintain an action for 
damages against the landlord for a trespass upon the realty in re¬ 
spect of the forcible entry; for there is no trespass by the latter in 
entering on property which is his own, and on which he has a legal 
right to entor. Therefore, if the tenant of a dwelliug-house holds 
over wrongfully, and the landlord enters and pulls down the house, 
or stops up the chimney, or takes off the roof, and the tenant 
brings an action against the landlord for trespassing on the land, it 
is an answer that the house was the defendant’s house, and there¬ 
fore that he entered and pulled it down, iVc. (n). It has been laid 
down by Parke, B., that, “where a breach of the peace is committed 
by a freeholder who, in order to get into possession of his land, 
assaults a person wrongfully holding possession of it against his 
will, although the freeholder may be responsible to the public in 
the shape of an indictment for a forcible entry, he is not liable to 
the other party,” and that “ it is a perfectly good justification to 
say that the plaintiff was in possession of the land against the will 
of the defendant, who was owner, and that he entered upon it 
accordingly, though in so doing a breach of the peace was com¬ 
mitted ” (o). Tindal, (J.J., is reported to have said that, “ if tho 
landlord in making his entry upon the tenant has been guilty 
either of a breach of a positive statute or of an offence against the 
common law, such violation of the law in making the entry causes 
the possession thereby obtained to be illegal ” (p). But this has 
since been decided not to be law; and it is now well established 
that at the determination of the term the landlord may enter and 
take possession of tho demised premises, and, after civilly request- 


1 *'* R y- 

(*) Ex parte Hadin, 17 L. J. Cb. 421. 

(l) Brovme y. Dawton, 12 Ad. k iL 
620. 

(m) Rex r. Bathurst, Say, 227 ; Rex v. 
Wilson, 8. T. R. 861. 


(*) Burling v. Rtrd, 11 Q. B. 904; 
Davison v. Wilson, 17 L. J. Q. B. 196. 

(o) Harvey v. Bridges, 14 M. k W. 
442. 

(p) tfcwUm y. Un.'and, 1 So. N. B. 
490. 
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ing ^K| ,tenaift t* .depart, may, in casq of bis refusal, gently lay 
upon fem and turn him out, subject only tQ the liability to 
' be iadicted^for a fbreible entry (q). If the landlord has no right 
to enter, and he takes advantage of the temporary absence of the 
tenant to fasten up the door oi bis apartments and fexolude him 
from re-entering, the tenant may recover damages' against the 
landlord for breaking ami enteiing, although the landlord has 
never actually entered the rooms (r). 

• licence to eject .—Where it was provided that, ift case* of non¬ 
payment of rent 01 non-perfurmance of covenant^ it should be 
lawfulfor the lessor and lus agents immediately do enter upon 
and take possession of the demised premises, and tp'exp^l the 
lessee and all persons claiming under him, without, any legal 
• process, as effectually as any sheriff might do in case the lessor 
had obtained judgment in ejectment for the recovery of possession 
and a writ hod issued theieon to the sheriff in duo f*rm of law, 
and that the leave and licence of the lessee might pleaded m 
any action biouglit by the latter for such entry and ouster, and 
the agreement be used as conclusive evidence of such leave and 
licence; it was held that the lessor had a right, as between himself 
and the lessee, undci this agreement, to eject the lessee by main 
force, and might plead such licence in bar of an action of trespass 
brought by the latter (a). 

Ejectment under jrroviso s for i e-entry.— When the lessor has 
a right to re-enter in caso of nou-payment of rent, and brings an 
action of ejectment, he must show that demand was made of the 
lent upon the demised premises, unless those is no one there on 
whom demand can be mndo, and the demand has been made on 
the party liable to pay (i t), and that the same or some part thereof 
has not been paid (u), unless the pioviso i*» for re-entiy without 
any demand of the rcut(j) The demand must be of the precise 
sum due, and must be made on the day when the rent was due 
and payable by the terms of the lease, and at a convenient time 
(which ought to be an hour) before sunset (y). Where the pro¬ 
viso is for re-entry in case of non-payment of rent for tho space of 
ten, fifteen, or any other number of days after it has become due, 
the demand must be made on the tenth or last day ( z ). Where 
rent was payable quarteily, and two quarters were in arrear and 

(q) Daxu v Bxnnll, 10 C B 822; 70S 

Hmmg r. Bruigu, 14 M. L W 437 , 1 (u) Bio. Abi. Demaj.de, 1 9;Ktduelly 

Exch. 261; Jones y Chajmum, 2 Jvxch. r. Stand, Plowd. 70, a, h. 

803, 821 ; Pollen v Buna, 7 C H N. (*) Doc v XIaUeit, 2 B k C. 400. 

S 871. (y) Fabian • uiv, Cto Eli*. 200; Co. 

(r) Lane v Duvn, 3 C. B 776 Litt. 202, a. ; 1 Sound 287, n. 16; Doe 

(*) Karanagh v. Gvdgt, 7 Sc B v Brydgn, 2 D. k R. 20; AcocJct y. 

1026 ; 7 M k Or. 816. PKxUxpe, 6H.4N. 188. 

(0 Jiatucr y. Dir, 8 De O. M. k G. (s) Hill r. Grange, Plowd. 172, *, 178; 
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ware demanded-together,* it was held that«tbfe l&tor dbtttf not 
avwl himself o£the pioviso for rt-entry in case of ji^bpdjm^fpb ' 
twenty-one days, as the first quarter ought to hSvd been demanded 
on the twenty-diret day after it had become due (a). '• 

Wh&re there is no sufficient distress and one half yearV*ent if 
due and in atrear, and the lessor has a nght to re-enter for non¬ 
payment thereof, proceedings may be taken under the 15 & 16 
Viet. c. 76, s. 210 (6). The operation of the statute appears to-be 
confined'to cades where the tenant was six months iu arrear at* the 
very time whqp the landlord hod recourse to the statutory remedy;’ 
If the landlord distrains for the rent due, he waives any breach of 
the epnejitiop of re-entry which had accrued prior to the taking of 
the distreBafc)* Proof of no sufficient distress at the time the 
right to re-hdter accrued is primd facie proof of there bein^*n& 
sufficient <fy£ess at the time of the service of process (d). If 
more thafrfvU^ a year’s rent is in arrear, the case is within the 
statute (s) ; tyt, if more than half-a-year’s rent is due, and there 
is sufficient distress on the premises to satisfy one half-year, the 
landlord cannot proceed under the statute, but must make his 
demand and entry at common law (/). But the distress must be 
available; and, therefore, if the tenant locks up the premises, so 
that the landlord cannot get at the goods which may happen to be 
upon thorn, he may proceed under the statute ( g ). The right of re¬ 
entry must be absolute and unqualified. If he has a right only to 
re-enter and hold until arrears of rent are satisfied, and not to 
avoid the leaso altogether, he cannot avail himself of the statute (/t). 
The tenant or his assignee or sub-lessee (i) may, at any time before 
trial (a 212), stay all further proceedings by paying or tendering to 
the lessor, or bringing into court, the rent and arrears with costs (k). 

Recovery of possession, where die demised premises are de¬ 
serted.-^ Tho 11 Geo. 2, c. 19, s. 16, aud the 57 Geo. 3, c. 52, give a 
summary remedy by proceedings before justices for recovery of 
demised premises, when the tenant has deserted them, and left 
them uncultivated or unoccupied, so that no sufficient distress can 
be had. And by the 3 & 4 Viet c. 84, police magistrates and 
police constables within the metropolitan police district are enabled 
to put the lessor into possession, and deteimine the lease. But 
this power is not by any of the provisions of the last-named sta- 

(«•) CoUsico)Uir Spokrs.S 0LJ.C.P.222. 

(d) Dor r. FucJmh, 15 Kafct, 286. 

(r) Doc r. Alrxandrr, 2 M. 4 8. 525. 

(/) Doc v. £o>, 9 DowL 548. 

(y) Doc v. Dyuu, M . 4 M. 77. 

(4) Doe v. Bowd' r ch, 8 Q. B. 978. 

(i) Doc v. Byron, 1 0. B. 623. 

(fc) Boti. Davit, 7 Lint, 863. 


Clun't am, 10 Co. 129, a. ; Wood and 
Ckiter, 4 Leon. 180 : Doc r. WandUus, 
7 T. R. 117. 

(а) Doe r. Paul, 8 C. & P. 618. As to 
recovery of possession by landlord of a 
company being wound up, see Oeneral 
Share Co. r. Welly Bride Co ^ 20 Ch. D.260. 

(б) Dot V. Franks, 2 C. 4 K. 678. 
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tute, or by the 11 & 12 Viet c. 43, s. 34, vested in the Lord Mayor 
or alderman sitting in the justice room at the Mansion House or 
Guildhall (/). The record of the proceedings need not show that 
any complaint or inquiry was made before the justices upon oath, 
nor state that the landlord had a right of re-entry (m). Where a 
bankrupt lessee of a dwelling-house went away, leaving a person 
in the house whose possession was merely colourable, it was held 
that the justices were wax ranted in finding that the lessee had 
deserted the premises (u). But, where the tenant left his wife 
and children in the house, but took away his furniture und went 
away himself, it was held that there was no desertion; and the 
judges of assize, on appeal, oulcred restitution of the demised 
premises with costs (n). Where the justices go the first time and 
find the premises debated, then,unless Rome one appears and pays 
tho rent, when they go the second time they arc to deliver posses¬ 
sion to the lessor. The proceedings of tho justices aro examinable 
in a summary way by the judges (s. 17). 

Recovery of pubMKsion of how** and mall tenements .—The 
statute 1 & 2 Viet. c. 74, enables justices of tho peace to give pos¬ 
session to the landlord of houses and land held for a term not 
exceeding seven years, rent free or at a rent not exceeding 20 /. per 
annum, upon which no fine is payable, provided the tenancy has 
been duly determined, and notice has been given as therein pro¬ 
vided (p). If under this statute a teuaucy is proved before tho 
justices, and a determination of that tenancy, and a refusal on the 
part of the tenant to quit, it is not romjietent to the tenant to set 
up the title of any third party, or raise any question of title before 
the magistrate ( 7 ). If the term or interest of the teuant in any 
house, land, or corporeal hereditament, where tho valuo of tho 
premises or the rent docs not exccd 50 1. by the year (r), and on 
which no fine has been paid, has been duly determined, and the 
tenant or (if ho does not occupy or only occupies part) any person 
by whom the premises or part of them arc then actually occupied, 
neglects or refuses to deliver up possession, the landlord or his 
agent may, by proper proceedings in tho county court, obtain a 
warrant of possession (#). The plaint must be brought in the dis¬ 
trict where the tenements arc situate; and the court will have 
jurisdiction, even though a bond fulc question of title is raised, 


(0 Edicards v. /lodges, 15 C. 11. 477. 

(m) BasUn v. Car no, 5 D. k K. 558. 

(n) ExparU Pilton, 1 B. A Aid. S69. 

(o) Ashcroft v. Bourne, 3 B. A Ad. 
684. 

(p) Delaney ▼. Fox, 1 C. B. N. S. 
166. 

(g) Rccs v. Davies, 4 C. B. N. 8. 62. 


(r) If tho rent doca not exceed 601. the 
County Court hoa jurisdiction, though the 
jircniu** are of greater annual value'; 
JlnrringtaDA, Earl of r. Brnnsey, 8 Exch. 
8M1; 2 K. L B. 669 ; 22 L. J. (A B. 
460. 

(») 19 A 20 Viet c. 108, a. 60. 
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where neither the annual value of the lands nor the rent payablo 
in respect thereof exceed 20 /. {€). If, however, the annual value 
or rent exceed that sum, the jurisdiction of the court will be 
ousted if a bond fide question of title is raised; and, even if 
neither rent nor value exceed 20/., yet the defendant may have the 
action tried in a superior court if he can satisfy a judge that the 
title to lands of greater annual value than 20/. will be affected by 
the decision (u). A tenant is, in general, estopped from disputing 
his landlord’s title; but he may show that it has expired ; and, if 
there is some evidence to support the defence, and it is not a mere 
illusory claim, and the rent or annual value of the premises ex¬ 
ceed 20/., the judge of the county court should refrain from trying 
the question (x). 

Where on the hearing of a plaint it appeared that one of the 
matters seriously in dispute was whether the whole or part of a 
house had been demised, it wan held ihat the inquiry involved n 
question of title, and that the comity court had no jurisdiction in 
the matter (y). A decisiou of a county court judge, that the title 
is not in question, is by no means conclusive of the fact. Tho 
question may be brought before tho superior courts on mqtion for 
a prohibition by affidavit; and, if the court directs that the party 
should declaro, the question becomes one of ovidencc (c). Neither 
the tenant nor any one claiming through him, nor any ono put into 
possession by him, can, daring the demise, controvert the landlord’s 
title in an action of ejectment ; but he may show that tho title 
has expired (a). If a tenancy is sought to be established through 
tho medium of payment of rent to the plaintiff* oi to his agent, it 
must be shown that the rent was cither paid by the defendant 
himself, or by some person through whom he claims, or by his 
authorised agent; for an unauthorised payment of rent by a 
stranger will not be binding on the defendant, or in any way 
affect his rights. Where a party distrained for rent, and the lessee 
paid the rent due under the distress without protest or objection, 
it was held that he could not after that controvert the title of the 
plaintiff (6). 

' Rights of outgoing and incoming tenants — Away-going 
crops, allowances for tillage, manures, tic. —The rights of tenants 
to way-going crops, tillages, and value of improvements, &c., have 
been defined and extended in some measure by the Agricultural 

(0 30 k 31 Viet r. 142, fc. 12. L. J. Ex. 95. 

(it) 30 k 31 Viet. c. 142, k. 13. (:) Tkomjnu* v. Ingham, 14 Q. B. 

(*) Mounlnoy v. Collin, 1 E. k B. 710. 

630; 22 L. J. Q. B. 126; Monk r. (a) Ante, p. 213 ; Doe r. SmytJie, 4 
Arrow, 17 Jar. 658; Korkin r. Krrkin, M. A S. 347 ; Dot r. Mill*, 3 Ad. k E. 

3 E. k B. 399 ; Latham r. Sprtlding, 17 20 ; Dot y. Baijfup 'i b. 190. 

Q. B. 440. (6) Doe v. J l if eh J/, 3 Moore, 229 ; 

(y) Cheio v. Uolroyd, 8 Exch. 249 ; 22 Hitchau v. Thompson, 5 Kick 60. 
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Holdings Act, 1875, but the Act is only permissive (c), and neither 
landlords nor tenants appear to have been eager to avail themselves 
of its provisions. Compensation is to be given to tenants for im¬ 
provements of different sorts (c£), according to the length of time 
since they were made (e), and according to a certain scale (/), after 
proper notices (rj), and subject to certain restrictions and deduc¬ 
tions (h). The landlord paying compensation may obtain a charge 
upon the holding (t). 

All tenants who held by an uncertain tenure, and whose interest 
might at any time be determined by the will of the lord, were by the 
common law entitled to emblemonts and the crops and annual pro¬ 
duce of the soil which had been sown or planted by them, and which 
had not come to maturity at the peiiod of the determination of their 
interest (A). In all fanning leases, the custom of the country, with 
respect to the mode of cultivation and the right to the away-going 
crop, is impliedly annexed to the 1 terms of the lease, unless it is ex¬ 
cluded by express provisions and stipulations (l). The general rule 
in the case of farm leases is that the tenant is bound to leave the 
land, when he quits, in the same state as he found it on taking posses¬ 
sion. If ho has taken the farm under a custom by which the out¬ 
going tenant is bound to leave a certain quantity of clover and grass 
•oods or fallows, or a certain number of acres of growing wheat, or 
turnips, or other produce, or a certain quantity of bay and straw, 
or manure, on the demised premises, he must in his turn, when 
ho quits tho land, leave it in the same state and condition, and 
with the same privileges and advantages for the benefit of his 
successor, that ho himself eujoyod when ho entered upon it 

By the custom of some counties, the outgoing tenant takes 
two-thirds of particular crops, leaving one-third to tho incoming 
tenant (m). In some districts, all the hay and straw must be loft 
to be consumed on the farm; whilst in others, the tenant is 
entitled to take it away with him. Sometimes the landlord or the 
incoming tenant has a right, and in some instances he is bound by 
custom, to take the away-going crops, and also the straw and hay, 
and sometimes the manure, from the outgoing tenant at a valua¬ 
tion ; and, when such a custom exists, the tenant has a right, 
after the expiration of his lease, and after he has quitted the 
premises, to enter upon tho land as occasion may require to 


Ic) Sa. 64, 66, 66, 67; Also the Act 
only applies to holdings which art) agri¬ 
cultural or pastoral, and which are not 
less than two acies, a. 58. 

(d) 8 . 6 . 

(«) a 0. 

\J) > 7, 8, 9. 

(9) Ss. 10, 12. 

Sh. 11, 13,14, 15, 16, 17, 18,19. 


M) Ss. 42-44. 

( Ic) Litt sa. 68, 69. 

(/) Wiggluwrih r. Dallison, 1 Doug. 
201 : 1 Smith’s L. C. 5th ed. 620. 

(») Holding r. Pigott, 6 Moo. k P. 
427 ; Griffith* v. Tombs, 7 C. A P. 810; 
as to the customs in different oounties, 
see Wood. L 4T. 11th ed. by Lely, 
p. 721. 
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improve and tend the crop. If the landlord or the incoming 
* tenant does not take the crop at a valuation, the tenant has 
impliedly accorded to him, by general custom and usage, all such 
rights and privileges as are necessary to enable him to gather it 
in, and secure it, and sell or turn it to profit and advantage when 
arrived at maturity, such as free ingress and egress into and from 
the demised premises, the temporary use of the barns to thrash it 
out, and yard-room for the straw; and he has a right, moreover, to 
the possession of the field for a reasonable time for the carrying 
away as well ns the cutting of his com ( 71 ). If no custom exists 
giving the tenant a right to the away-going crop, the landlord 
is entitled thereto. The tenant, therefore, must in all cases 
make out and establish the custom (o). When no such custom 
exists, the natural consequence is that the tenant does not till 
or sow the ground at the close of his term of hiring; and a 
custom therefore appears to prevail, in all places where the 
outgoing tenant is not entitled to the away-going crop, for the 
incoming tenant or the landlord to enter to manure and till the 
land, and plant the spring com, and prepare for the harvest, prior 
to the termination of the lease and the commencement of his own 
terra and interest (p). 

Whatever custom regulates the tenants rights on entering, the 
same custom regulates his rights on leaving; and the custom may 
be given in evidence, although there is a lease under seal, or a 
written contract of demise between the parties. All customary 
allowances also, as between the outgoing tenant and the landlord 
or incoming tenant, are impliedly annexed to the express terms of 
the lease, such as allowances for expenses incurred in draining 
lands that required draining according to good husbandry, though 
the drainage was done without the landlord's knowledge or con¬ 
sent ( 9 ); also for manuring, tilling, fallowing, half-fallowing, and 
sowing the land, for seeds, and labour, foldage, and manure (r). 
The tenant’s rights to growing crops and produce arc in all cases 
strictly confined to annual crops, or the first year's produce of seeds 
and roots sown or planted by him during the last year of his 
tenancy, and do not extend to trees, shrubs, and plants of a 
perennial character (excepting the fruit-trees, plants, and shrubs 
of seedsmen and nursery gardeners, an exception introduced for the 


(») Bimuton y. Often, 16 East, 81 ; (p) Kennedy & CiaDger, on Tenancy 

Beaty v. Gibbon*, ib. 118 ; Strickland y. Customs 

Maxwell, 2 Or. k M. 63V ; Griffiths y. ( 9 ) Mouthy r. Ludlam, 21 L. J Q. R 
Pulnton, 18 M. & W. 858 ; as to the 64. 

r t of the grantee of growing crops (r) Dolby y. Hud, 3 Moore, 536;2firf- 
the landlord has resumed possession, Ion r. Warren, 1 1L A W. 477 ; Wilkins 

see Haylvna y. Okeu, 8 Exch. 546. y. Wood, 12 Jur. Q. B 583 \.RniM y. 

( 0 ) Caldecott r. Smythwt, 7 C. A P. Gatkoin, 7 Exch. 278. 

808. 
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benefit of trade) («). Thus a border of box, planted by a tenant in 
a garden demised to him, cannot be taken up and removed at the 
expiration of his terra (0, nor a strawberry bed (u), nor hedges, 
nor fruit-trees ( v ). 

The person primarily liable to the outgoing tenant is the land¬ 
lord (x), who, on the other hand, is entitled to be allowed the 
amount of rent due to him. But it constantly happens that the 
incoming tenant, who in the end, by his bargain with the landlord, 
is to take and pay for the tillages, iu order to avoid circuity and 
the trouble and expense of two valuations, agrees with therout- 
going tenant, that the valuation shall be made directly from the 
latter to him. That, however, does not rest upon the custom, but 
is a mere conventional arrangement without which there would be 
no privity between the outgoing and the incoming tenant. There 
is, generally speaking, no formal agreement, but each appoints a 
valuer, and tho valuers settle the amouut to l>e paid; and in that 
case there is an implied contract that if rent is due from the out¬ 
going tenant to the landlord, and such rent is paid by the incoming 
tenant, it may be set off against tho value of tho tillages ( z ). 

Where tho lease determines by the death or cesser of the estate 
of any landlord entitled for his life, or for any other uncertain 
interest, the tenant, instead of claims to emblements, may con¬ 
tinue to hold the farm or lands until tho expiration of the then 
current year of his tenancy (a); and tho succeeding landlord is 
entitled to receive of the tenant the proper proportion of tho rent 
for tho period which may have elapsed from the lessor’s death or 
cesser of the estate of such lessor to the time of the tenant's 
quitting, and may distrain for such proportion (ad). 

Hale of stmw off the land .—If by tho terms of tho leone tho 
hay and straw are to bo consumed by the tenant on the laud, aud 
the lessee sells the crop, and the purchaser removes it, the landlord 
may maintain an action against the purchaser for the value of the 
hay or straw, Ac., so removed (6). It is no answer to such an 
action to show that the tenant has brought back an equivalent in 
tho shape of manure (c). If the value of straw sold off is to be 
returned in manure, the manure value and not the market price of 
the straw sold would seem to be tho proper criterion of expendi- 

(s) Wardrll v. Usher, 3 Sc. N. R. 508. 

(f) Empson y. Soden, 4 B. A A.J. 655. 

(m) IVatherell r. Howells, 1 Compb. 

227. 

(v) Wyndham r. Way, 4 Tonnt. 316. 

\x) Bradbury r. Foley, 3 C. P. D. 

129 

(z) Stafford y. Gardner, L. R. 7 C. P. 

212 . 

(a) 14 k 15 Viet c. 25, s. 1: if there 
•re from the nature of the cue no claima 


to emblement*, the section will not 
apply; Haines v. Welch, infra. 

laa) Haines r. Welch, L R. 4 C. P. 
91 ; 38 L. J. C. P. 118. 

(6) 56 Goo. 3, c. 60, a. 11; repealed ns 
to assigneo of inaolrent debtor, eoe St. 
L. R. Act, 1873; JVilnwt v. Bose, 3 E. 
k B. 563 ; 23 L. J. Q. B. 281; sec Haw¬ 
kins y. Walrond, 1 C. P. D. 280. 

(r) LrgK r. Lillie, Q H. k N. 171: 30 
L. J. Ex. 25. 
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ture upon the land (d). According to the custom of the country in 
some districts, the incoming tenant, in the absence of a special 
agreement, pays the outgoing tenant a consuming price, or two- 
thirds the market price for the straw; but, if the outgoing tenant 
is bound to consume all the manure on the farm, the allowance in 
respect of straw, as between him and the incoming tenant, would 
be only half the market price, called a fodder price. And, .where 
there is no special agreement to the contrary, the tenant is often 
by custom entitled to go out os he came in (c). An outgoing 
tonant, therefore, who on coming in has paid for straw in accord¬ 
ance with the custom, is entitled to be paid for straw on going 
out; and a stipulation in a lease binding the tenant fc to consume 
with stock on the farm all the hay, straw, and clover grown 
/thereon, which manure shall be used on the said farm,” is in 
nowise inconsistent with the tenant's customary right to receivo 
payment for the unconsumed straw on his going out (/). 

Removal of mipentructurea and Jirtiues .—Buildings and con¬ 
structions of a permanent character, erected upon the demised 
premises by the tenant and attached to tho freehold, are irremov¬ 
able by him at common law, unless they havo been erected for 
trading purposes; but by the 14 & 15 Viet. c. 25, s. 3, provision is 
made for the removal of fann-buildings, and buildings, engines, or 
machinery, erected by the tenant with the consent in writing of 
the landlord, oithor for agricultural purposes, or for the purposes 
of trado and agriculture. 

By the Agricultural Holdings Act, 1875 ( g ), engines, machinery, 
and fixtures affixed by the tenant, after notice and without objec¬ 
tion, for which he is not entitled to compensation, and not affixed 
in pursuance of some obligation or instead of some fixturo belong¬ 
ing to the landlord, are the property of the tenant and removable 
by him, after performing all obligations and giving a month’s notice 
to tho landlord, and not doing any avoidable damage, and making 
good what is done. The landlord may elect to purchase any fixture 
at a fair value to the incoming tenant. 

Trade and tenant’s fixtures arc things which are annexed to the 
land for the purpose of trade or of domestic convenience or ornament, 
in so permanent a manner as to become part of the land, and yet tho 
tenant who has erected them is entitled to removo them during liis 
term, or it may be within a reasonable time after its expiration (A). 


(d) Lovmdes ▼. Fountain, 11 Excb. 
491. 

(«) Clarke r. Watropc, 18 C. B. 774 ; 
23 L. J. C. P. 287. 

(/) Muncey v. Dennis, 1 H. k N. 
220 . 


(q) 33 k 39 Virt. c. 92, s. 53 ; but MO 
as to this Act the pioviaions stated, 
aide, p. 283. 

(A) Cltmie ▼. Wood, L. R. Ex. 328 a 
38 L. J. Ex. 223. 
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AbamdomrCent of the right'of rembvaLA-A. covenant in a lease 
to yield up the demised jfrem&ea, together with all fixtures there¬ 
unto belonging, is confined to fixtures whioh belonged to the 
demised premises at the time of the execution of the lease; but a 
covenant to yield up fixtures that may belong to the demised 
premises extends to fixtures that are afterwards put up by the 
tenant (i). Whenever the tenant has a right of removal, be must 
exercise such right prior to the determination of his tenancy ; he 
cannot, after he has once quitted the demised premises, re-enter 
for the purpose of severing and removing fixtures (&). If the 
tenant holds over wrongfully, he Joses his right to sever and 
remove fixtures ( l ); but, if a lease becomes forfeited, the tenant 
may, before the landlord re-enters or before tho forfeiture is estab¬ 
lished by the judgment of a court of law, but not afterwards (m), 
remove his fixtures, and cannot, it seems, be # made responsible 
for so doing ( n ). If the landlord gives the lessee permission to 
leave tho fixtures on tho premises, and make the best terms he 
can for them with the iucoming tenant, and the latter enters and 
takes possession of the fixtures, but refuses to pay for them, the 
lessee cannot enter to remove them, nor can he recover the 
Yftluo of them (o). When it is provided by the terms of a lease 
that the lessee, at the expiration or other sooner determination of * 
tho torm, is to have certain fixtures, and tho lease becomes for¬ 
feited, the lessee has a reasonable time from the date of the for¬ 
feiture for the removal of his fixtures (p). 

Right of a purchaser or mortgagee to enter and remove 
^fixtures after a swrender of the tsi'in. —If a lessee, possessed of 
tenant’s fixtures removable at the expiration of his term, assigns 
4hem to a purchaser, and afterwards surrenders his lease, the pur¬ 
chaser has a right to enter and sever the fixtures, notwithstanding 
that the lessee himself would have forfeited his right to removo 
them; for an estate surrendered liatb, in consideration of law, a 
continuance, having regard to strangers who were not parties or 
privies to the surrender, “ lest, by a voluntary surrender, they may 
receive prejudice touching any right or interest they had before 
the surrender ” ( q ). Where, therefore, a lessee mortgaged his 


(0 Uxlchman y. Walton, 4 M. k W. 
414; Naylor v. Colling*, 1 Taunt 19; 
Thresher y. E. L. Wain Co , 2 B. A C. 
608 ; 4 D. k R. 62 ; J fmtyr r. Bradley, 
2 M. k C. 25 ; 9 Brag. 24 ; West y. 
Blalcevay, 3 8c. N. R. 218. 

(A) Lee y. Risdott, 7Tauut. 191, Qumey, 
ex parte, 1 Atk. 477 ; Dudley v. Warde, 
Amb. 113 ; Lyde v. Russell, 1 B. k Ad. 
3$4. 

» (0 Leader r. Homcicood, 27 L J. C. 
* 116., 


(w) limp v. Barton, 12 C. B. 274 ; 
Pugh y. Arton, I* R. 8 Kn. 626, 38 L. 
J. ( h. 619. 

• (h) Staxtfcld y. Mayor of Portsmouth, 

4 C. B. N. 8. 181; 27 L. J. C. P. 124 ; 
Storer y. Hunter, 3 B. k C. 868. 

(?) Bofey r. Henderson, 17 Q. B. 574; 
21 L. J. Q. B. 49. 

ip) Stamjdd v. Mayor, Sc, of Ports¬ 
mouth, 4 C. B. N. S. 188; 27 L. J. C. 
r. 124. 

(?) Co. Litt. 338, b. 
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severable tenant*’ artl%a4e fixture*, and then surrendered to • 
lease to the Jeasor, who granted a'f^esh term to the defendant, 4 •. 
was held that theanortgagees had a right to enter and sever the;* 
fixtures, and that they might maintain an action against thft' 
lessor for preventing them from exercising their right to sever, 
and in such action were entitled to recover the value of the 
fixtures as severed (r). 

Norispaynunt of tithe rent-charge by on outgoing tenant .— ^ 
If any occupying tenant quits leaving unpaid any tithe rent-charge 
(14 & 15 Vidfc, c. 25, s. 4), and the tithe owner gives notice of 4 
proceeding by distress for its recovery, the landlord or succeeding 
tenant may pay the tithe rent and any expenses incident thereto, 
and may rpcover the amount from the outgoing tenant or his' 1 
legfcl representatives, in the same manner as if the same were a 
debt by simple contract duo to the landloid or tenant making 
such payment. 

Inctoeurea of waste land by tenaiUs. —If the tenant during 
the demise has inclosed laud fiom the adjoining waste, and used 
it in common with the demised premises, the title of the lessor 
will, as between him and the lessee, prevail over the whole 
whether the tonant made the inclosuro with or without tlic assent 
of the lessor («); and, in cither case, the Statute of Limitations 
will not begin to run against the lessor until tho termination of 
the lease (t). 

A short form of lease has been provided by the 8 A 9 Viet, 
c. 124. 

Leases obtained by misi-epresentution. —An estate oi interest 
in land once vested cannot aiterwards be divested in a court ol 
law, on the ground that the doed creating the estate has been 
obtained by a fraudulent misrepresentation respecting some matter 4 
collateral to the contract. Where, therefore, a lessor has been 
induced to execute a lease by reason of a fraudulent representation 
on the part of the lessee as to the use to which he intended to 
apply the premises, it was held that the lease was not thereby 
avpided and the term gone, but the lessor must seek his remedy 
by injunction (u) : but, where the lease is granted for the express 
purpose of carrying into effect an illegal act, the courts will not 
lend their aid for the enforcement of any of tho provisions of tho 
illegal contract (x). 

The cancellation of a lease by mutual consent of the partiet 

(r) Ths London Loan 4 Discount Co. (0 IFhduiore r. Humphries, L. H. 7 
▼. Drake, 6 C. B. fif. S. 798 , 28 L. J. C. 1*. 1 , 41 I* J. C. P. 48. 

C. P. 297. (m) Ferret v. Hill, 15 0. B. 228. 

(#) Andrews y. Hailes, 22 L. J. Q. B. (*) Ritchie r. 8n>'th, 6 C B. 46 
409; Kwgsmill y. MiUard, 11 Kxcb. Light Company y. fu *,7 8c. 

319. fib. 609. , 4 
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discharges the covenants and promises therein contained, but does 
not divest the estate created by the lease, or destroy the lessor’s 
right of action for the rent founded on the privity of estate. 
Arrears of rent, therefore, which accrue due prior to the cancella¬ 
tion of a lease may be recovered by the landlord in an action 
founded on the privity of estate ( y ). 

Assignment. —The doctrine of covenants running with the 
land is confined to covenants annexed to the land by the indenture 
of demise ; and the assignment of a parol tenancy does not pass to 
the assignee a right of action upon a special stipulation between 
tho original landlord and the lessee (z). If, however, the landlord 
has consented to the substitution of the assignee in the place of 
.tho original tenant, that will create a new contract between tho 
landlord and the assignee upon which either may sue (a). The 
equitable assignee of a legal term is not liable to the lessor for 
rent, or for damages in respect of breaches of covenants, even 
thougli lie may have been in possession (/>). 

Breach of contract to grunt a lease. —The rule which governs 

sales of real property, that, if the vendor fails to mako a good 

title, the purchaser is only entitled to recover the amount of his 

deposit and the cxj>cnses to which he has been put, does not 

apply to the case of a lease granted by a lessor in excess of his 

leasing powers, and containing a covenant for quiot cujoymcnt; 

and, if tho lease is repudiated by a person having a good title so 

to do, tho lessee is entitled to recover the full value of tho lease; 

and it makes no difference that the lease was a reversionary lease, 

and that it was repudiated before the lessee had entered into 

possession under it. In such a case it was held that tho lessee 

was entitled to recover tho value of tho lcaso and the expense of 

the lease so repudiated, but not the expense of a lease of the 

demised promises which ho took from the person really entitled to 

grant ono after tho repudiation of tho first loase, nor to a 102. per 

cent, compensation given by the jury, on a supposed analogy to 

the case of a compulsory sale to a railway company under an act 

of parliament (c). If a man contracts to grant a good and valid 

lease, without having any colour of title to tho premises intended to 

be demised, the intended lessee is to be placed as far as money can 

do it in the same position as he would have been in if the contract 

had been fulfilled, and may recover all the damages he has sustained 

by reason of the non-performance of the contract, including the 

• 

<V) Ward v. Lumhy, 5 H. k N. 94; ( b) Cox y. Bishop, 8 Dc G. M. & G. 

29 L. J. Kx. 322 ; Bolton r. Bishop of 815 ; 26 L. J. Ch. 389. See Haywood r. 
CarlisU, 2 H. BL 264 ; 4 B. k A. 677. Brunswick Building Society, 8Q.B.D. 403. 

(s) Elliott r. Johnson, L. tt. 2 Q. B. 120. (e) Locke ▼. Fume, 19 C. B. N. 8. 96 

(*) Bnchcorth y. Simpson, 1 C. M. & 34 L. J. C. P. 201; 35 ib. 141: L R. 1 

B-834. ^ a P.441. 
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loss of the lease (<Z), but not damages and costs arising out of the 
re-sale of the lease to a third person, these being too remote (e). 

Actions by landlords for use and occupation of promises.—If 
lands and bouses have been occupied by a tenant under a lease 
void as to the duration of the term by the statute of frauds, the 
rent reserved in the lease will be tho measure of damages resulting 
from the breach of the implied contract to pay for the actual U6e 
and occupation of the property (/). But, when no rent has been 
fixed upon or ascertained by the agreement of the parties, or the* 
contract has been so far departed from that the stipulated rent 
forms no just criterion of value, the actual pcouniary value of the 
occupation will constitute the damage recoverable by the plaintiff. 
In case of an eviction from part of the premises, the jury must ascer¬ 
tain, independently of any agreement, what ought to be paid (//). 

Damages for breach of covenants for quiet enjoyment .—A 
lessee under a void lease who has been ejected by tho successor 
of the lessor has a right, in an action against tho executors of the 
lessor for breach of a covenant for quiet enjoyment contained in his 
lease, to recover the value of the term (/*). 

Damages for breach of covenant not to assign .—The measure 
of damages for a breach by an assignee of the lease of a covenant 
not to assign without licence is such a sum as will, as far as money 
can, put the plaintiff in the same position as if he had still tho 
defendant’s liability, instead of the liability of another of inferior 
pecuniary ability, for breaches both past and future (i). 

Damages for breach of covenant to rrqntir .—In an action for 
breach of a covenant to repair, tho proper measure of damages is 
the Amount that it will take to put tho premises into repair (k) ; 
but, in estimating tho damages to bo recovered, the age aud general 
state and condition of the property at the time of the demise must, 
as we have already seen, be taken into consideration (/). If build¬ 
ings fall to the ground by reason-of the neglect of tho covenantor 
to repair them, or if they arc blown down by the wind, or burned 
by an accidental fire, the proper measure of damages is the amouut 
that it will take to re-build, deducting tho difference in value 
between old materials and new', as the landlord is not entitled to 
be put in a better position than he was in before the fire took 


[d) Hob hi son V. Harmful, 1 Exch. 855; 
18 L. J. Kx. 20*2. See, however, Wig- 
sell v. School for Indigent Blind, 8 Q. B-. 
D., 857, see post, n. 1107. 

(«•) Spcddiag v. Nectll, L. R. 4 C. P. 
21*2 ; 88 L. J. a P. 138. 

</) Ante, pp. 234-237 ; He Medina v. 
Poison, Holt, 47. 

S ) Tomlinson v. Day, 2 B. A B. 881. 

) Williams r. Burrell, 1 C. B. 428. 


(*) William t. Karlt, L. It. 3 Q. B. 
780: 37 L. J. <). B. 231. 

(A) Vivian v. Champion, 2 Raym. 
11*26 : Darin v. Uadi rtsood, 2 H. A N. 
571 ; 27 L. J. Kx. 113 ; Bell v. Hayden, 
9 Ir. C. L. «. 801. 

(/) A nte, pp. 237-242 ; Burdctt v. 
Withers, 2 N. AP. 123 : Paine r. Bayne, 
16 M. A V. 541; 16 L. J. Ex. 180. 
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place, and cannot have the value of a new house tvhen the one he 
has lost was an old house (m). If there be both a covenant to repair 
and a covenant to insure against loss from fire for a specific Bum, 
the liability of the covenantor in respect of the cost of re-building 
in cuse the premises are burned dowu is not limited to the amount 
of the sum covenanted to be insured (n). If the party suing upon 
the covenant is only tenant for life, with remainder in tail and a 
reversion in fee, he can only recover such damages as are commen¬ 
surate with his life estate (u). Where a defendant held premises 
under a leaso with a covenant to keep and yield them up in repair, 
and at the expiration of the lease the premises were dilapidated to 
au amount fixed by the jury at 22/., and the plaintiff had, before 
this time, made a verbal agreement with a third person to grant 
him a leaso for a long term, and at once proceeded to pull down 
the premises, it was held that the plaintiff was, notwithstanding, 
entitled to recover Mibstantial damages (p). 

If a lessor has covenanted to repair a dwelling-house demised 
by him, and the building is destroyed hy fire or becomes ruinous 
and uninhabitable, tho lessee may re-build, if the lessor neglects 
so to do within u reasonable ]>criod after request; and the measure 
of damages to be recotcred by tho lessee in such a case will be tho 
goats and expenses ot the re-building. Wo have already seen that 
covenants to pay rent and covenants to repair, contained in a lease 
are independent covenant* (ante p. 228), and that the leasee is not 
exonerated from his liubility to pay rent under his covenant so to 
do by reason of tho non-performancc of tho lessor’s covenant to 
repair. If, therefore, the lessor neglects to fulfil his covenant, and 
delays making tho repairs, lie is responsible in damages for 
expenses incurred by the lessee in procuring a suitable residence 
to resido in whilst ho is prevented from having the use and enjoy¬ 
ment of the house during thcpeiiod of delay or neglect to fulfil 
the covenant. But, if the lessor fulfils his covenant by repairing 
as soon as ho reasonably can, he will not theD be responsible for 
the rent of a house which the lessee may be obliged to take for 
a residence whilst the repairs are bciug executed («/). If an action 
is brought against an assignee of a lease for damages for a breach 
of covenant to repair, in respect of dilapidations that accrued during 
the time he was assignee, the criterion of damago is the loss which 
the landlord would sustain by the non-repair if he went into the 
market to sell the reversion (r). If an under-lessee refuses to 

(m) YnUi v. DwnUr, 11 Each. 15; (p) Rate! in gt r. Morgan, 18 C. B. N. 

24 L J. Ex. 226. & 776: 84 L J. C. P. 185. 

(«) Digby r. Atkin**, 4 Uunpb. 275. fa) Often v. Ealn, 2 Q. B. 226. 

fa) Eie/yn r. Itnddxk, Holt, 645; (r) Martin, B., Smith r. feat, 9 Erch. 

Btdwjfrld ▼. Orutlow, 8 Lev. 202. 161; 28 L. J. Ex. 85 ; Doe r. Dwltrode, 
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repair according to bis a^eemeot, and his immediate ldssor (the 
mesne landlord), who is himself a lessee, and bound under pain of 
forfeiture to keep the premises in repair, enters and repairs them, 
the measure of damages is the sum necessarily expended in putting 
them into repair, and not the costa of an action brought by the 
original lessor against the mesne landlord for non-repair, unless 
the under-lease contains a covenant to indemnify («), or to perform 
the covenants of the head lease (as). 

Breach of covenants to consume hay and sti-aw on a farm .— 
If a tenant who has covenanted not to carry away hay or straw 
from the demised premises nevertheless sells it off the land, 
the proper measure of damages is not the valuo of the hay or 
straw, which is the property of the tenant, but the value of it to 
the land in the shape of manure, if it had been eaten and consumed 
by cattle and deposited on the soil Wbcro the landlord had 
agreed to purchase the outgoing tenant’s straw at a valuation, and 
the tenant by the terras of the lease, was to return the manure 
value of straw sold off, it was hold that the landlord must pay a 
fodder price, which is one-half the market price (t); and, where 
the tenant was not to sell straw off the land without returning the 
value of it in manure, it was held that tho tenant was not bound 
to return the marketable value, but the manure valuo of the straw 
to the premises (u). 

Damages for holding over. —If the tenant holds over, the 
landlord may, in some cases, as wc have seen (ante, p. 277),recovor 
double the yearly value, or he may recover the damages and costs 
he has incurred by not being able to give possession to the 
succeeding tenant (x), and also the costa incurred in ejecting the 
person in possession ( y). 

Of contracts for the letting and hiring of furnished houses 
and lodgings. —Contracts for the letting and luring of ready- 
furnished houses and apartments are contracts of a mixed nature, 
partaking partly of the nature of a demise of realty, and partly of 
a contract for the letting and hiring of moveable chattels (post, 
sect. 3); and the lessor, therefore, in contracts of this description, is 
clothed with the duties and responsibilities resulting from contracts 
for the letting and hiring of chattels in addition to those which havo 
been previously described as flowing from demises of realty simply. 

Implied warranties on the part of lessors of furnished apart- 

9C. A P. 73 9 ; Bril v. Hayden, 9 Ir. ' (») Ho, by v. Cardwell, 8 Q. B. D. 
Com. Uvr Rep. 301; JtiUi v. East 329. 

Lyndon Union, L. K. 8 P. 79. (/) Clarke r. West rape, ante. p. 287. 

(») Logan y. Hall, 4 C. B. 598 ; Smith (it) Lowndes v. Fountain, ante, p. 287. 

v. Howell, 6-Kxch. 737 ; Walker v. Hat- (x) Ilrauxley y. CkaterUn, 2 C. B. N. 

ton, 10 M. & W. 249 ; ColUy r. Strceton, S. 6»2; 27 L. J. C. P 93. 

2 B. & C. 273 : Clow y. Broaden. 2 Sc. (jf) Hauler** y. L. R. 4 Q. 

N. R. 303. B. 170; 38,J. J. Q. B. 73. 
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ments .—If a man furnishes a dwelling-house or au apartment in a 
house, and offers it to be let ready-furnished, he impliedly holds it 
out as fit for immediate habitation and use, and the contract for 
the letting and hiring of it is analogous to a contract for the letting 
and hiring of a ship rigged and manned .and prepared for sea, or of 
a carriage horsed and equipped and made ready for a journey on 
land; and there is, consequently, an implied warranty on the part 
of the lessor that such ready-furnished house or lodging is reason¬ 
ably fit for habitation and occupation by a tenant. If apartments 
have been taken on condition that they were reasonably fit for 
habitation and the furniture for use, and the furniture is unfit for 
use, or is encumbered with a nuisance of so serious a nature as to 
deprive the tenant of all boueficial enjoyment of it, the latter is 
entitled to throw up both house and furniture, and bring an action 
against tho landlord for a breach of contract. Thus, where the 
beds of a ready-furnished house, let to a tenant at a rent of eight 
guineas per week, won* so infested and over-run with bugs that 
they could not be slept in, it was held that tho tenant was justified 
in leaving the house and resisting the landlord's demand* for the 
rent(s). “In tho case of a contract for the hire of a ready- 
furnished house,” observes Lord Abiuger, “the letting of the 
goods and chattels as well as the house implies that the party who 
lets tho house so furnished is under an obligation to supply the 
other contracting party with whatever goods and chattels may be 
fit for the use and occupation of such a house, according to its 
particular description, and suitable in every respect for his use” (a). 

Rights and liabilities of lo<lgi ng-houw keejters owl lodger *.— 
It has been held that a contract for board and lodging, where the 
lodging-house keeper undertakes generally to provide food and 
shelter for man and beast, aud does not agree to let any particular 
room, is not a contract for an interest iu land (b). A tenant of 
lodgings is not always entitled to the exclusive possession of bis 
rooms. Ho may sometimes have “ a mere easement of sleeping in 
one room and eating and drinking iu another ;" and tho landlord 
and his servants may have a right to enter at all times (c). When 
a man lets apartments in a house, he impliedly demises them with 
all their proper accompaniments, and warrants to the hirer the use 
of all such accessorial things as are necessary to enable him to 
enjoy the principal subject-matter of the demise in the manner 
intended. He impliedly granta to the tenant the use of the door¬ 
bell, the knocker, the skylights or windows of the staircase, and 

(=) Smith r. MarrobJr, 1 ] M. k V. 5, see also ITiloon v. Finch HaUon, 2 Ex. 
cited 12 M. k W. 60. 65, 87; CamjiUll 1). 336. 
r. Uni imiock, 4 F . k F. 716. (5) Ante, p. 160. 

(«) Sutton r. Temple, 12 M. k W. 60 ; (c*) Maule, J., 3 U P. 784. 
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the use of the water-closet, unless it be otherwise stipulated at the 
time of the taking of the lodgings; and, if the landlord deprives 
him of the use of either, he forthwith subjects himself to an action 
for a breach of eontract ( d ). The lodging-house keeper, moreover, 
who remains in the general possession of the house, is bound to* 
exercise all ordinary and reasonable care for the protection of the 
persons and property of his tenants and lodgers; to see that thoi 
outer door is fastened at night, and that strangers or suspected or 
doubtful characters are not permitted, unknown to the lodger, to 
congregate in the house at unseasonable hours of the night. He 
is bound, moreover, to exercise ordinary care and vigilance in the 
selection and appointment of the servants and domestics witliin 
the house, and to take all such precautions as a prudent house¬ 
holder may be expected to take to guard against robbery and fire ; 
but he is not responsible for the safe keeping of the property of 
his lodgers («), unless it has been delivered into his hands to bo 
safely kept (povf, 350). If, after having taken ordinary care in 
the selection of his servants, a theft is committed on the property 
of a lodgor, in consequence of the front door having been in¬ 
cautiously left open by one of the servants who lias been sent out 
on an errand by the guest, the lodging-house keeper is not 
responsible for the loss (/). Nor is bo responsible for tho loss of 
things stolen from the lodgers by his own servants (y). 

The lodger on the other hand may be sued for use and occupa¬ 
tion (ante, p. 234); and, if he brings goods and chattels of his own 
upon the premises, they may be distrained for the rent of the 
lodgings as in thd ordinary cases of demises of pure realty (It). If 
the possession as well as tho use of the furniture is granted to the 
lessee, the latter is bound to deliver up the furniture at the 


expiration of the term in good order and condition, deteriorated 
only by ordinary wear and tear and the reasonable use of it. If he 
received linen, plate, and household utensils clean aud fit for use, 
and agreed “to leave them as he found thcm,”^he i> bound to 
render the things back to tho lessor in a clean 

Destruction of buildinys by five. —Where & . . 0 fi entered 
iuto for the use of a furnished saloon for the t'nne apt concer ^> 
and the saloon- is destioyed by fire before theoO , f rc Jiuted for 
the concert, the parties to the contract are exc (P (perform¬ 
ance of it (k). tfh 

Proof of the duration of the term of hirimJ Igings and 

Sutilby 

(d) Underwood r. Burrows, 7 C. k P. ( 7 ) Holder r. , An/ira 

28. (A) Newman rton, 6B.AP, 

(e) Holder v. Soulby, 8 0. B. N. S. 227. tvicl' 

254; 29 L. J. C. P. 246. (/) Stanley t. *tc, 12 M. & W. 827. 

</) Dome* v. Richardson, 3 U B, (*) Taylor ▼. Cater V, 32 L. J. Q. B. 
144 ; 23 L. J. Q. B. 217. 165; post, p. 856. 
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teady-furnished apartments are rarely the subject of a yearly 
hiring; and there is Ho presumption, from a general holding 
thereof, in favour of a hiring for a year, and from year to year, u 
in the case of a demise of land (l). The duration of the term 
corresponds, in general, with the time limited for the payment of 
the rent. If the rent is payable quarterly, the presumption is in 
favour of a hiring by the quarter; if, on the other h^nd, it is pay¬ 
able monthly or weekly, there is a hiring by the month or week. 
The same rulos prevail in the French law (m). Where a tenant 
agreed to pay for the occupation of furnished apartments, “ from 
March the 4th to September the 4th, tho sum of 52 1. 10a," also 
“ to occupy the rooms from the 4th of Scptenlber ti the 4th of 
December on the same terras, viz., 20/. os. for the three months, or 
to take them unfurnished at the late of Ml. per annum," it was 
held that this was a lease for six months and for a further period 
of three months, and not a lease from year to year ( n ). 

Notice to quit.—l( the tenancy is for one singlo quarter, month, 
or weok, no notice to quit is requisite, as the duration of the hold¬ 
ing is fixed and determined; but, if tho hiring be from half-year 
to half-year, half-a-ycar's notice to quit must be given ; if from 


quarter to quaiter, a quarter’s notice; if from month to month, a 
month's notice, and if from week to week, a week’s notice to quit 
is, in general, requisite by custom and usage (o). If there is no 
custom, a reasonable notice is requisite (p); and, if the lodger quits 
his apartments without giving such notice, he is liable to the pay¬ 
ment of a quartei's, a month’s or a week’s rent, according to the 
term of hiring; and the lodging-house keeper may recover such 
rent, although he has put a hill in the windows advertising the 
apartments to bo let, or has lighted fires in and used the rooms (q). 
The length of the notice may be otherwise regulated by the express 
agreement of the paities, and also by the custom and usage of the 
district. It must, however, in all cases, expire at the end of the 
current term, hiring. If a tenant remains in possession of 
lodgings a£ nt | ^ termination of his term of hiring, or after the 
expiratio ervants ma o to quit, the landlord may, as we have seen, 

““ r f t ^,,apa rt mc,' 3rce (“ tc -P- 279 )- ; , . . 

roper accc* 1 ^ °f 8towtl 0 e and of deposit.—A con¬ 

tract for ^ acccss0 g and hiring of a vault, or store, or place of 
deposit in principal* 0U8C ' “ a contract analogous to the letting 
and hiring j^ipartment in a house for the occupation of a 


(0 #'*/ton^ 0cker * 4D. &R. 694. 
(«) Pothier, L«. No. 80. 

(i») Alkerstone v. . lock, 2 Sc. N. R. 

648. 

(o) But the enstom must be proved; 
Hv£U v. Ai mislead, 7 C. k P. 66. 


[p) Jones v. Mdls, 10 C. B. N. 8. 
78S ; 31 L. J. C. P. 66. 

(®) Redpalh r. Roberts, 8 E«p. 225; 
Qnjfith r. Hodges, 1 C. k P. 419 ; ante, 

p. 268. 
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tenant or lodger. 'Bat the landlord only contract* that the * • 
pUoe is fit for use so far as reasonable care can make it ®o* 
and, therefore, where a tenant hired the ground floor of a ware-. 
bous6, the upper part of which was occupied by the landlord • 
himself, and the water from the roof was collected by gutters ‘ 
into a bot, from which it was discharged by a pipe into the 
drains, and* a hdle was made in the box by rats, through which 
the water entered the warehouse and wetted the tenant’s goods, 
but the landlord had exercised reasonable care in examining and 
seeing to the security of the gutters and box, it was held that 
he was* not liable for the damage so caused (/•). In tho civil 
law, a roan VSo let out a store or place of deposit for corn, 
wjno, .dil, or merchandise of a perishable character, impliedly 
warranted* his store-house to be fit for the purpose for which i|, 
was known to bo required. If tho hirer had inspected it, and 
approved it prior to the contract, the store-keeper was not respon¬ 
sible for patent defects which the hirer might by the exercise of 
ordinary vigilance have made himself acquainted with; but for all 
latent defects causing injury to the property deposited he was 
responsible. If the store-room was in a roofed building, he was 
bound to keep the roof water-tight If tho places of.deposit 
were upon or below the surface of the ground, he was bound to 
keop them properly drained and free from water. If ho remained 
in the general possession of the premises, it was his duty to seo 
that tho outer gates were fastened at a proper hour of tho night, 
that suspicious characters were not permitted to lurk about tho 
spot, and that the rooms and stores were watched with proper 
and reasonable care (s). He was bound, in short, to take all ordi¬ 
nary precautions to secure his store-house from attacks from with¬ 
out, and from dangers within, from damage by fire and damp, 
and from all things hurtful to the property deposited beneath his 
roof. 

Room or standing-places in factories. —An agreement for the 
use of room in a factory for the purpose of working machines will 
amount to a demise, if it is a letting of a defined portion of tho 
room separated from the remaining portion, with exclusive posses¬ 
sion by the person taking it; but will not amount to a demise if it 
is a mere letting of an on-stand for a machine (t). 

Lodgings in common inns—Who may be baid to be a common 
innkeeper.— Every person who makes it his business to entertain 

(r) Contain ▼. Taylor, L R. 6 Ex. 694, when- it wu li'ld there was a de- 
217 : 40 L. J. Ex. 129. raise, and Harduicl. v. Austin, 14 C. B. 

(*) Papdect ed. Poth., lib. 19, tit 2, N S. 429 ; 32 J. C. P. 252, .where 
a. 8 , art 3, 71. the contiary wsm 1 .M ; see also 41 Viet 

(0 See Selby r. Greaves, L. R. 3 C. P. c. 16, a. 93. 
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travellers and passengers, and provide lodging and necessaries for 
them and their horses and attendants, is a common innkeeper; and 
it is in no way material whether he have any sign before his door 
or not (u). A London “ coffoe-house,” where beds and provisions 
are furnished by the day, or for the night, or for a longer period, to 
all persons who may think fit to apply for them, is a common inn; 
and all persons who are willing and able to pay the customary hire 
arc entitled to be received as guests at an inn, whether they are 
wayfarers or travellers, or merely residents in the locality (a). But, 
if a man merely opens a house for the sale of provisions and re¬ 
freshments, aud does not profess to furnish beds and lodging for 
the night, he is not a common innkeeper (y). And, if he professes 
to let only private lodgings, aud does not offer his house to the 
public as a place of reception ami entertainment and lodging for 
all comers who are ablo and willing to pay for the accommodation 
offered, he cannot be said to keep a common inn. 

Untie* of in niters .—Every man who opens an inn by the 
wayside, and professes to exercise the business and employment of 
a common innkeeper, is, by the custom of the realm, bound to 
afford such shelter and accommodation ns he possesses to all tra¬ 
vellers (s) who apply and tender, or arc able and ready to pay, the 
customary hire, and arc not drunk or disorderly, or labouring 
under contagious or infectious diseases. Aud, if he neglects or 
refuses so to do, he is liable to an action for the recovery of any 
damages that may have been sustained by reason of such refusal, 
and also to An indictment at coramou law (a). The innkeeper is 
bound, moreover, if lie has room in his stables, to receive and 
provide for the horses of travellers who alight at his inn, intend¬ 
ing to become guests and to lodge there ; but he is not bound to 
receivo horses from parties who merely intend to make use of his 
stablos os livery and bait stables, resorting elsewhere for lodging 
and entertainment; nor is he bound to receive the goods of a 
person who professes merely to make use of the iuu as a place of 
deposit, and not to lodge there as a guest (6). Neither is he bound 
to provide for his guest the precise room that the latter may 
choose to select, nor to provide him with a bedroom, if he declares 
it to be his intention to sit up all night All that he is required 
to do is to find reasonable and proper accommodation for his 
guests; and, if he tenders such accommodation, and the guest 




(«) 


n Abr. Inns, (H.); Parker v. 


"ft rZifk 3 B - 4 A,J - 

(s) Taylor v. Utimphi I R r, 

242 ; sec Copley r. bZ**’ U 6 


C. P. 489. 

(<T) Huuihorn r. Hammond, 1 C. A K. 
404; Hour// v. JacUon, 0 C. A P. 725 ; 
Bu v. Ivnis, 7 C. A P. 219. 

(6) SwiiJi r. Dear litre, <J C. B. 132; 
Bi*Mi r. Piyot, 9 C. A P. 209 ; * 

Day r. BaU,rr , 2 11. A C. 14. 
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refuses it, he may compel the latter to quit the inn, and seek 
for accommodation and lodging elsewhere (c). 

• The extent of the publie duty and obligation of the innkeeper 
depends mainly upon the nature of his public profession. If he 
has only a stable for a horse he is not bound to receive a carriaga 
If he professes only to receive ordinary luggage accompanying the 
person of a traveller, he is not bound to take in articles of unusual, 
extraordinary, and inconvenient bulk, nor goods which do not ac¬ 
company the person of the guest (d). An innkeeper is not an 
insurer of the goods of his guest, but is answerable for neg¬ 
ligence (e). 

The innkeeper cannot discharge himself of the duty and bur¬ 
then imposed upon him by tho common law by express notice to 
his guests(/), or under pretence of sickness, want of understand¬ 
ing, or absence from home {g ); but if an iufant keeps a common 
inn, an action upon the custom of inns will not lie against him, for 
his privilege of infancy shall be preferred, and take place of tho 
custom ( h). 

The liability of the innkeeper as such will continue, it seems, 
for some reasonable time after the departure of a guest who has 
left his goods to be sent for with the landlord’s consent (i); 
and it is certain that his liability continues during the tem¬ 
porary absence of his guest ( Ic ), for where tho plaintiff went 
away from an inn, stating that he would return the following 
Monday, and left his horse at the inn, and did not return for 
a fortnight, it was held that the innkeeper was liable for an 
injury to the horse caused by negligence, as the relation of 
innkeeper and guest existed until something was done to indicate 
the contrary. 

Of the pi'otection of the guest from robbery a in l theft .—It is 
said that the innkeeper is not liable for the loss of his guest’s 
goods by burglary or robbery with violence where he con show 
that the force which occasioned the loss was truly irresistible (l). 
But however this may be it is certain that to the duties and 
obligations which attach to innkeepers in common with all 
lodgiDg-house keepers and lessors of furnished rooms and apart¬ 
ments for immediate occupation, the law has superadded tho 

(c) Fell v. Knight, 8M.4W. 270. • {f) Morgan v. Rnreg, 6 If. A N. 205 ; 

( d ) Broadicood v. f/muara, 10 Kxch. 30 I*w J. Kvcli. 131 ; sec liowover 20 k 

423 ; 24 Law J. Exch. 1. 27 Virt. c. 41, jx»t, p. 302. 

(e) Calw't owe, 1 Sol L C. 5th nl. (g) Mac Abr. <\ 4. 

102 ; Daicson v. Ckamnxy, 5 Q I). 164 ; (A) r. A*dr*\ Roll. Abr. 2; 

as to liability to person coming to the inn Caith. 161. 

bat not to deal then*, sec Oxford r. Prior, (') See per Brown, C. J., in Adana r. 

14W. R.011; and as to a temporary callci Clem, 41 Ua. 07. 

for refreshment, see Bennett r. Alellor, (L) /tag v. Bother. 2 If. k 0. 14. 

6 T. R. 173. (0 Jones on Raiini^.ts, 90. 
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duty of protecting the goods of their guests from robbery (m). Bat 
if the guest’s servant, or he who comes with him, or he whom he 
desires to be lodged with him, steals or carries away his goods, the 
innkeeper shall not be charged ; for there the fault is in the guest 
to have such a companion or servant ( 71 ). The innkeeper will not 
be liable, if the loss would probably not have happened had the 
guest used the care which a prudent man might reasonably have 
been expected to take under the circumstances ( 0 ). 

Where a guest laid a reticule containing money on her bed, 
and aftci wards went into her sitting-room, the door of which was 
opposite the bedroom, and remained there about five minutes, and 


then sent her companion for the reticule, which was missiiig, and 
could not afterwards be found, it was held that the innkeeper was 
bound to make good the loss (p). 

A traveller went to an inn, taking with him divers packages of 
silk, sorao of which wero Liken up-stairs to his bedroom, and others 
were, by his directions, carried into the commercial room, into 
which he was shown. After remaining for some days therein, and 
after having been several times taken out and brought back again 
by the traveller, the goods were stolen, and an action having been 
brought against the innkeeper to recover tho value of the pro¬ 
perty, it was shown to be the practice of the inn to take all the 
luggage of tho guests into their bedrooms, unless orders to the 
contrary were given ; and it was contended that tho traveller, by 
ordering the goods to be taken into tho commercial room, which 
was a place of common resort for all the guests indiscriminately, 
had taken the goods under his own protection, and could not 
therefore make the innkeeper responsible for the loss; but the 
court held, that if the innkeeper had intended not to be respon¬ 
sible for goods deposited by the guests in the commercial room, ho 
should have declared his intention to them at the time the goods 
were placed there ( 5 ). But if the guest is guilty of gross negli¬ 
gence in leaving a box containing money or bank-notes in the 
commercial room, after having opened it and exposed the contents 
to the bystanders, he cannot, if tho money is stolen, charge the 
innkeeper with the loss (*•). 

A servant having been sent with goods to market, and being 
unable to sell them, went to an inn, and asked if he could leave 


(wi) Morgan v. Raocj, 6 H. k N. 265; 
30 I* J. Kx. 181; but eee row tho 26 k 
27 Viet. c. 41, post i». 802; iu to the 
Mifficieucy ot notice under tho Act, *ce 
S/nte r. Bacon , 3 Kx. 1). 4t?3. 

(n) Cahjf't co pc, 8 Co. Rrp. 32, a. 

(o) Opjxnkenn y. IVhiU Lion HoUl 

Company, LUC. 1*. 515; 40 I* J. 


C. P. 98. 

(p) Kent y. Skndanl , 2 B. k Ad. 
803. 

( 7 ) Richmond v. Smith, 8 B. k C. 9. 
(r) ArmuUcuf r. IFhir, 20 Late J. Q. 
B. 524; S. C. nom. Annitleadr. WUit. 
17 Q. B. 261. 
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the goods there until next market-day. The innkeeper’s wife said 
they were very full of parcels, and declined to take charge of them. 
The servant then sat down in the inn, ordered something to drink, 
and put the goods on the floor immediately behind him. When 
he got up again the goods were gone, and were never afterwards 
seen or heard of, and it was held that the innkeeper was respon¬ 
sible for the loss (a). But “if a guest como to a common innkeeper 
to harbour there, and he say that his house is full of guests, and 
do not admit him, &c., and the party say ho will make shift among 
the other guests, and be there robbed of his goods, the innkeeper 
shall not be charged ” (t). And if a guest takes upon himself the* 
exclusive charge of the goods which he brings into the house of an 
innkeeper, he cannot afterwards charge the innkeeper with the 
lossfu). " I agree," observos Lord Ellenborough, “ in what is stated 
in Calye’a case, that the mere delivery of the key of u room will 
not dispense with the care and attention due from the landlord, 
and that ho cannot exonerate himself by merely handing a key 
over, to his guest; but if the guest take the key, it is a very proper 
question for a jury, whether lie takes it anhno cuatodiendi, and 
for the purpose of exempting the landlord from his liability, or 
whether he takes it merely because the landlord forced, it upon 
him, or for the sake of securing greater privacy, in order to pre¬ 
vent persons from intruding themselves into his room " (x). And 
where a guest, having the key delivered to him, omits to use it, 
and a thief comes into his room by the door and bteals his goods, 
that is, or maybe, evidence for the jury of contributory negligence, 
which will disentitle him to recover against the innkeeper. The 
question is, whether tho loss would or would not liavo happened, if 
the guest had used the ordinary care that a prudent man might be 
reasonably expected to take under tho circumstances (y); “ what 
would be prudent in a small hotel in a small town might be the 
extreme of imprudoncc in a large hotel m a large city, where, 
probably, three hundred bedrooms are occupied by people of all 
sorts ” (*). 

Whenever tho goods and chattels of the guest have been 
actually delivered to the innkeeper or his servants the latter 
cannot, of course, discharge himself from the strict common-law 
responsibility by showing that the goods were stolen outside the 
inn, if he has himself placed them in the spot from whence they 
have been taken. Where the plaintiff, a farmer, drove his horse 
and gig to an inn on a market-day, and the hostler took the horse 

(«) Bennsl r. Mtllor, 5 T. R. 278. 310 ; 1 Stark. 252, n. 

It) WkiU't case. Dyer, 168, b. (y) Otfxnhsun v. WhiU Li on Hold Co., 

(u) Fam\Dorth r. Pndwood, 1 SUik. L. K. 6 C. T. 615 ; 40 L. J. C. P. 23L 
240. W Per MonUfciu- Smith, J., S. C. 

(*) Burgess v. Clantnts, 4 M.iS. 


A 



302 


THE CONTRACT OF LETTING. [BK. II. CHAP. L 


out of the gig and put him into a stable, and then placed the gig 
outside of the inn-yard, in a part of the open street where the 
innkeeper was in the habit of placing the carriages of his guests 
on fair-days, and the gig was stolen therefrom by some person un¬ 
known, it was held that the innkeeper was responsible for the 
loss (a). • And the iunkeepcr is liable, although sick at the time, 
and incapable of attending to his affairs, for lie is bound to re¬ 
tain trusty servants to secure the goods of his guests when in¬ 
capable of doing so himself (b). This extended responsibility of 
the innkeeper, which makes him an insurer of the goods against 
'loss by robbery, does not extend to losses occasioned by an acci¬ 
dental fire (14 Geo. 3, c. 78, s. Sfi), nor to damage or injury to the 
goods which is the result of accident The innkeeper is not re¬ 
sponsible for injuries which the horses of guests inflict upon each 
othcrin the stables of the inn, provided ho has taken all due care 
to prevent the introduction iuto the stables of vicious and kicking 
horses (r). 

Limitation by statute of the liability of invkeejtern .—By 
2(» St 27 Viet. c. 41, s. 1, it is enacted, that no innkeeper shall be 
liable to make good to any guest any loss of, or injury to, goods or 
property brought to his inn, not being a horse or other live animal, 
or any gear appertaining thereto, or any carriage, to a greater 
amount than the sum of thirty [tonmU; except where such goods 
or property shall have been stolen, lost, or injured through the 
wilful act, default, or neglect of such innkeeper, or any servant in 
his employ, or where such goods or property shall have been 
deposited expressly for safo custody with such innkeeper. 

If any innkeeper refuses to receive for safe custody any goods 
or property of his guest, or if any guest, through auy default of 
such innkeeper, is unable to deposit such goods or property as are 
mentioned in the Act, the innkeeper will not be entitled to the 
benefit of the Act in respect of such goods or property (s. 2). In 
the case of a depost for safe custody, the innkeeper may require, 
as a condition of his liability, that the goods or property be de¬ 
posited in a box or other receptacle, fastened and sealed by the 
person depositing the same (s. 1). 

Every innkeeper is required to cause at least one copy (d) of 
the first section of the Act, printed in plain type, to be exhibited 
in a conspicuous part of the hall or entrance to his inn, and he is 
entitled to the benefit of the Act in respect of such goods or pro- 

fa) Jones V. Tyler , 1 Ad. k E. 522 ; 3 Harry, SO Law J., Excli. 134. 

N. k M. 576. (J) Such copy should bo a correct 

(6) Cron t. Andrews, Cro. Elix. 622. copy, 6«e Spice v. Bacon, L. R. 2 Ex. D. 
(e) Daioson r. Ckamaey, 5 Q. B. 105, 463, C. A. ; 46 L. J. Sc. 713. 

explained and qualified by Morgan r. 
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petty only as shall be brought to bis inn while such copy shall be 
exhibited (s. 3). By the interpretation clause (s. 4) it is declared, 
"that the word inn shall mean any hotel, inn, tavern, public-house, 
or other place of refreshment, the keeper of which is now by law 
responsible for the goods and property of his guests, and the word 
1 innkeeper ’ shall mean the keeper of any such place.” 

Losses occasioned by the misconduct of the guest. —If a guest at 
an inn asks for a private room lor the purpose of exhibiting goods 
for sale, and receives customers, and invites tho admission of 
strangers into the inn, upon whose ingress and egress the iun- 
keeper has no check, the latter is uot responsible for tho safety o? 
tho goods in tho room ho used (e). And if the guest is himself 
guilty of negligence in leaving money and valuables about in 
rooms of common resort, ho cannot, if the money and valuables arc 
stolen, charge the innkeeper with the loss(/). 

The rule of law resulting from all the authorities is, that tho 
goods remain under the charge of the innkeeper and tho protection 
of the inn, so as to make the innkeeper liable for a breach of duty, 
unless tho negligence of tho guest occasions the loss in such a way 
as that the loss would not have happened, if the guest had used 
the ordinary care that a prudent man may bo reasonably expected 
to have taken under tho circumstances (g). 

Who are guests and travellers. —He who seeks to charge 
another as an innkeeper for the loss of goods must show that he 
woh a traveller and guest at the inn. If a man who lias been a 
guest gives up his room and quits the inn for a few days, intend¬ 
ing to return, and asks for permission to leave his goods at tho 
inn; and the innkeeper takes charge of them, tho lattor is clothed 
only with the ordinary duties and responsibilities of a bailee, for a 
man does not become a guest at an inn by tho mero delivery of 
goods to the landlord to keep (A). It has been said, however, that 
a man may become "a guest by leaving bis horse as much as if he 
had stayed himself, because the horse must be fed, by which the 
innkeeper has gain, otherwise than if he had left a trunk or a 
dead thing ” (j). " If an host invite ono to supper, and, the night 
being far spent, invites him to stay all night, if ho is afterwards 
robbed, yet shall not the host be charged (as an innkeeper), for this 
guest was no traveller ” (A). 

The length of time that a man may remain at an inn does not 
affect or alter his character as a traveller, or iu any way qualify or 


(e) Burgas y. Clements, 1 Stork. 251, 
n.; 411.48. 306. 

(/) Armistead y. White, ante, p. 300 ; 
Sanders y. Spencer, Dyer, 266, a.; and 
ante, p. SOI. 

(g) CnsJiin ▼. Wright, 6 Ell. A Bl. 


900 ; fcoc ante, p. 301. 

(*) Qelley v. CUrk, Cro. Joe. 188: 
Smith y. Dea three, 6 C. B. 132 . 

(0 York r • Grindstone, 1 Salk. 388: 
Bather v. Day, 32 L»-> T. JSxcL 171. 

(1) Bee. Abr. bin, C. 6. 
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vary the common-law liability'of the innkeeper. Thus, “If A. 
comes with goods to an inn in London, and stays there for a week, 
month, or longer, and is there robbeJ of them, Ke shall have an 
action against his host; though, perhaps, being at the end of his 
journey, he cannot then be said to be ti'anseuna according to the 
writ in the register {[). But if a man takes apartments in an inn 
for a term, by the week, month, or year, for cxamplp, or if he re¬ 
sides in an inn under a special contract for his bed and board, he 
is not in contemplation of law sojourning at the inn as a'traveller 
but rather in the character of a lodger at a Jlrivate hoarding- 
house. If, therefore, he is robl»cd in the house, he <^annot charge 
the landlord as an innkeeper (m). Holt, C.J., is reported to have 
held , 44 that if ono coino to an inn and raako a previous contract 
for lodging for a sot time, and do not eat or dryik there, he is no 
guost, but a lodger, anil as such lie is not Grtfler the innkeeper’s 
protection ; but if ho cat am! drink thcie it is otherwise, or if he 
pay for his diet there, though he do not take it there ” (n). 

Ejcm/ition of tlir Quest'* property from dinlreesjor rent — The 
carriages and horses, goods and chattels of guests sojourning at 
public inns cannot bo distrained by the laudlord for the rent of the 
premises (o). * 

1 nnkecpc><* lien .—An innkeeper has a lion upon goods belong¬ 
ing to the guest, and brought by him to the inn, for his charges for 
board and lodging supplied to the guest (p); and it has bc 6 n held 
that the lion attaches even when the goods do not belong to" the 
guest, if the innkeeper receive* them in the belief that they do so 
belong ; and also when the goods arc such as the innkeeper was 
Rot bound to receive ( 7 ); and to goods deposited with hini hy his 
guest (r). But lie cannot detain tho poison of his guest, or take 
off his clothing, in order to obtain payment of his bill (*). If he 
sells the goods his lien is destroyed (£). An innkeeper has,i;ow a 
right to sell goods left at his inn after six weeks, where tho person 
depositing is his debtor, subject to certain provisions (u). -* 

The innkeeper holds the chattels detained by him in the nature 
of a pledge, so that if he once permits his guest to take them 
away, and so relinquishes bis pledge, ho cannot afterwards rqtftke 
them. Therefore, if the innkeeper allows his guest to reqymt'^is 
horses after a debt has been incurred for keeping them, and $Vey. 

(Z) Bat Abr. Isss, C 5. 

(m) YVrubuiton, J., IFntbroke r. 

Griffith, Moore, 877 ; Omndon v. Inn¬ 
keeper, Hetl. 49. 

(») Parker v. Flint, 12 Mod. 256. 

(o) Bro. Abr. Diitraiss, pL 57, 71 : J 
Boll. Abr. 68, pi. 12.. 

(p) Thompson r. Laq/, 8 B. A A. 


(?) Thief all v Borurni, I* R 7%' B. 
711; 10 Q. B 210; 41 I* J. Q.-tf, 366 ; 

44 l. j. a b. 87 . 

\r) Uullmcr r. Florence, 3 Q-B, D. 
484. 

(») Snnbolf r. Alford, 8 M. A YT'.tifl. 
(/) Mull in er r. Florence, «upnt. 

(it) 41 1 42 Viet c. 38. • * * 



a*cr i.] 




LANBLOBD AKD TENANT, 


305 


are afterwards brought to .the inn and a new debt contracted, the 
innkeeper can detAin*them fotfthe latter portion of the debt, but 
not for the former (*). Aiid it is said that if several hones are 
brought to an inn by the guest, each is a pledge for its own keep, 
but not for thfe keep of the others ; so that if the hosteller permit 
him to take away all but one, Jie cannot retain that one until the 
expense of the whole is paid (y). If the guest takes the chattel 
away without' the hosteller’s consent, the latter may take it on a 
fresh pursuit as a distress rescued, if he follow promptly, but not 
otherwise‘fc). ^lowever long horses may remain at an inn, the 
relative duties and obligations of innkeeper and guest continuo 
until some ffesh contract or arrangement is made (a). 

Liability of lodging-house leejtem —By the first resolution in 
Calye'% awe (aa).i)t Was held, “that if a man be lodged with 
another who is,#* an innholder, if he be lobbed in his house 
by the servants of him who lodged hnu or any other, he shall not 
answer for it” But it is the duty of every lodging-house keeper 
to take such care of his house as every prudent householder might 
be expected take, and to be careful in the choice of his servants. 
If articles-belonging to the lodger arc actually placed in his hands 
he will be responsible, like any other bailco {jxxt, p. 356), for the 
losa of them; but he is not a baileo of them merely by reason fit 
their having accompanied the peison of the lodger and been placed 
in Jiis houso by the Litter. The law is, that the lodger must take 
care of hk own goods in his lodgings (6). 

bmluitous loans of realty —The gratuitously permitting a 
person to use a shed, by hunself or bis servant, for a particular 
purpose, i* a mere revocable licence, and has no analogy to a bail¬ 
ment of personal property , aud the only duty imposed on such 
person is that there shall not be negligence in tho use of the shed; 
and he is not responsible for the negligence of his servant not 
within the scope of his employment (c) 


(j) Jorus v. Thioloe, 8 Mod 173 , (&) bolder r .SWfrt/, 8 C. B. N. 8. 

Ms r. Marie, 1 Sir 568, 567. 

(V) Moss r. Toumsend, 1 BoUtr 207 
. (z) Hose v BramsUed, 2 KolL 438 
W Alien v. S»ulh, 12 C. B N S. 

0$8‘> 31 Law J. C P 308. 

(pa) Ha/yc's Cos *, 8 Co. Kep 32 a. 


254 , 29 Liw J C. P 246 , Dansey v. 

3 E1L L BL 144 , 23 Law J. 

b m 

(<) IP illiams r. Junes, 33 L. J. Ex. 
297 
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SECTION II- 

DISTRESS FOR RENT. 

Dbtrm fw rent in arrear.—By the common law, as we have 
seen, ante, p. 233, landlords to whom rent is due, and who are 
clothed with the immediate reversion of the premises out of which 
the rent issues, have the power of entering in person, or by 
deputy, upon the demised premises (a), and Beizing the moveables 
«pd personal property thereon, with certain exceptions, and hold¬ 
ing them as a pledge for the payment of the rent; and they have 
now by statute the power of selling the things distrained. 

It is essential to the lawful exercise of the power of distress, 
that there be a tenancy (h) for a term, or at will, at an ascertained 
rent(c), and that the distrainor be the person entitled to the rever¬ 
sion of the premises distrained upon, on the determination of the 
existing tenancy. “ If he has made a lease without having any 
right or titlo to giant a louse, or if. after the making of the lease, he 
has sold and transferred his estate or interest to some thitd party (s), 
or being himself only a lessee, he has assigned his lease, or if, after 
granting an under-lease, he has forfeited his estate by some breach 
of covenant or otherwise, and the superior landlord has entered, 
and the tenant has attorned to the latter, he has no right or power 
to distrain (/). It Inis been held, that a tenant from year to year 
underletting from year to year, has a reversion which enables him 
to distrain for rent reserved upon such under-lease' "(g). •'However, 
although the distrainor be not entitled to the immediate reversion, 
the distrainee may bo estopped from denying that he is entitled 
to it (/i). 

If the lease has been put an end to by a surrender of the term, 
or by a notice to quit, and the tenant, notwithstanding the termi¬ 
nation of the demise, continues to hold, with the permission of the 
landlord, as tenant-at-will, orndvcrsely and against the will of the 
lord as a wrong-doer, the lessor has no power at common law to 


(а) See Sell)// v. Grcaro, L. R. 3 C. P. 

594. 

(б) See CIokcs r. Hnqhrt, L. R. 5 
Exoh. 100, in which c.wj the distress was 
made by n mortgagee upon the mortgaged 
lands under an agreement contained in 
the mortgage deed. 

(c) A mfnon v. J fid. R>j. Co., 30 Law 
J. Q. B. 94 ; Hotre v. Sen ri oil, 28 I«»w 
J. Exch. 825; Jolly r. Arbnthnot, 28 
Law J. Ch. 547 ; Addison on Contracts, 
p. 310, 0th ed. 


(r) PitiHHKUr v. JVclber, 8 Taunt. 
593 ; 2! Moore, 050; Precce v. Currie, 2 
M A T. 64; 5 Bing. 24 ; 5 M. k By. 
157, 162; Smith v. MapJeLacJc, l T. R. 
441. 

(/) Burnt t. Richardson, 4 Taunt. 
720; Hopcro/t y. Keys, 2 M. k 8c. 700; 
9Bjng. 613; Lnncjonl v. Seines, 3K.4 
J. 229. 

(g) Curtis r. U’hcdcr, H. k M. 493. 
(A) Morion v. Woods, L. R. 3 0. B. 
053 ; 4 il. 293 ; 28 Law J. Q. B. 81. 
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distrain the goods and chattels of the tenant for rent in respect'of 
such occupation (i). Neither can he distrain, except under the 
statute of Anne (poet, p.310), for rent that accrued due before the 
determination of the lease. But any slight evidence of a renewal 
of the tenancy, and of an agreement to hold upon the former 
terms, would be sufficient to justify tho landlord in distraining for 
the old rent (k). A distress affirms the tenaucy up to tho day 
when the rent became due (kk). 

If the tenant becomes bankrupt or files a petition for liquida¬ 
tion by arrangement, the landlord or other person to whom any 
rent is due may still distrain, but if the distress be levied after the 
commencement of the bankruptcy, it is not available for more than 
one year’s rent accrued due prior to tho date of the order of ad¬ 
judication ( l ). A fortiori thereforo if the trustee in bankruptcy 
declines to take the lease, the lessor is not, in case the bank¬ 
rupt tenant continues to hold the property, deprived by tho 
bankruptcy of his right to distrain (m). Nor is he so deprived, 
if the creditors determine to accept a composition under s. 12G 
and the bankrupt tenant romains in possession (n). If a lessco, 
having granted an under-lease, becomes bankrupt, such bank¬ 
rupt leased is not deprived by tho bankruptcy of his right \o 
distrain, unless the assignees have taken to the lease and dis¬ 
charged the bankrupt from the rent payable to the superior 
landlord (o). The power of distress is always subservient to 
prerogative process issued by the crown, such as an extent; and 
the sheriff may consequently take goods that have been distrained 
out of the ,hand8 of the landlord or his bailiff, and sell them for 
the beneni of the crown (p). A landlord, moreover, cannot dis¬ 
train twice for the same reut, unless the distress has been with¬ 
drawn at the instance or request of tho tenant, or unless there has 
been some mistake as to the value of tho things taken. It is vexa¬ 
tious and actionable in a landlord to make repeated distresses 
unnecessarily (q). 

When there is no certain ascertained rent there is no light to 
distrain .—If lands and houses have been demised together at one 


(0 Jennrr v. Clegg, 1 M. 4c Rob. 213; 
Alford v. Vickery, 1 Car. & HanJi. 233; 
Pheni y. PoppleweU, 12 C. B. N. 8. 334 ; 
31 Law J. C. P. 235. 

(k) Zoueh y. IVdlingalr, 1 H. BL 311; 
Beavan v. Drtahay, 1 H. BL 8. 

{kk) Cottcsworth r. Spoke*. 10 C. a 
N. 8.103; 30 L. J. C. 1'. 220. 

(l) 82 4c 33 Viet c. 71, * 84 ; Ec 

r ie Birm. Jr Staff. Gas Light Co., L. 

11 Eq. Ca. 615; see Be Lundy OmniU 
Co.,poet, p. 320. 

(m) Briggs y. Soiory, 8 M. 4c W. 729; 
Newton y. Scott, 10 IL 4 W. 471; Phil¬ 


lip v. Sherrill, 6 Q. B. 944 ; 14 Law J. 

Q. a 1 i»; noo 32 4c 33 Viet c. 71, a 28. 
(a) Hr merle Linn. Out Light Co., L. 

R. 11 Kq ( a. 204. 

(u) Peskett v. Somers. coraiu Wilde, 
C. J. f Sittings after Hil. Term, 1850; 
bat see 32 4 33 Viet c 71, s. 23. 

(p) J'x v. Cotton, Parker, 112; and 
are 32 ft. 33 Viet. c. 14, s. 31, as to a 
distress at suit of tho crown on property 
ot bankrupt lor duties, 4cc., unaer that 
Act 

(?) Boggs y hfauOg, 8 Exch. 649; 
Lawson v. Cropp, 1C B 961. 
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entire rent, and the lease is void as to part of the subject-matter of 
the demise and good for the residue, thp lessor cannot distrain for 
the rent, as there is no distinct and ascertained rent fixed in re-* 
spect of the part for which the lease i3 good (r). Where there was 
a lease of one hundred acres of land at an annual rent of 79 1, and 
eight of these acres were in the possession of another tenant under 
a prior demise, it was held that the lessor could not distrain for any 
part of the rent, as it was reserved in respect of the whole one 
hundred acres, and the rent was entire and unapportionable (a). 
But where a new agreement is come to, providing for a specified 
reduction of rent, or for an ascertained and settled compensation in 
respect of the part held under the prior demise, such agreement 
may operate as a re-demise at an ascertained rent, recoverable by 


distress (t ). 

Whero an oral agreement was entered into between the pro¬ 
prietor of a marl-pit and brick-mine, and a potter and brickmaker, 
upon the terms that the latter should pay Stl per solid yard for all 
the marl that he got out of the marl-pit, and Is. 8d per thousand 
for all tho bricks that he made from the brick-mine, by quarterly 
payments at the usual quarter-days, and tho brickmaker took pos¬ 
session of the pit and mine, and dug marl and burnt bricks, and 
made several quarterly payments, it was held that this was a demise 
from year to year at a rent capable of being ascertained with cer¬ 
tainty, and that the lessor, therefore, was entitled to distrain (u). 
And where land was held upon the terms that the plaintiff should 
not sell hay off the demised premises under a penalty of 2 8. 6<A a 
yard, to be recovered by distress as for rent in arrear, it was held 
that the penalty might be treated as a rent payable in respect of 
every sale made in breach of the agreement, that the amount due 
was capable of being ascertained with certainty, and might be re¬ 
covered by distress (x). 

If a tenant has entered into possession under an agreement 
which does not operate as a present demise at a fixed rent, but 
merely as an executory contract for a future lease afterwards to be 
granted, and the landlord neglects to grant the lease, and the 
tenant continues to occupy without paying any rent or making any 
absolute and unconditional admission of any specific sum being 
due as rent in respect of such occupation, the landlord has no 
right to distrain (y). But whenever there is an agreement for a 
tenancy at a fixed rent, though it be a tenancy-at-will only (s), or 


(r) Gardiner r. Williamson, 2 B. k 
Ad. 3S9. 

(a) NeaU v. Mackenzie, 1 M. AW. 
7*8. 

(0 Watson r. Waud, 8 Exch. 335. 

(«) Daniel v. Grade, 6 Q. B. 145. 


(*) PoUiU r. Fbrtd, 11 Q. B. 940:16 
Law J. Q. B. 424. 

(y) Megan r. Johnson, 2 Taunt 148. 
(a) Anderson v. Mid. By. Co., 80 Law 
J. Q. B. 96. 
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whenever by payment of rent, or •otherwise, any tenancy at a fixed 
rent can be implied, the landlord may distrain for all rent subse¬ 
quently accruing due (a). And if the tenant, after he has taken 
possession, “ promises to pay a rent certain, or settles it in account, 
the landlord will then have a right to distrain M (6). So, if a man, 
on being let into possession under an agreement for purchase, signs 
an agreement admitting that he is tenant at a certain rent, he may 
be distrained upon (c). 

By the 14 & 15 Viet c. 25, a 1, it is provided, that where the 
lease of any farm or lands shall determine by the death or cesser 
of the estate of a landlord entitled for life or for some uncertain 
interest, instead of a claim to emblements, the tenant shall con¬ 
tinue to hold till the expiration of the then current year, and 
shall then quit as if his lease had expired by effluxion of time, and 
the succeeding landlord shall be entitled “ to recover and receive 
of the tenant M a fair proportion of the rent for the period since 
the lessor’s death. The above act applies to all tenancies in respect 
of which there exists a valid claim to emblements, and confers a 
right to disttain for the rent as well as to recover it by action (d). 

Of conditions precedent to the right to distrain .—The right 
to distrain may be made conditional, or may bo postponed by the 
contract of the parties (e). Whero a lessee agreed to take, and 
the lessor to let, a house and premises at a yearly rent, payable 
quarterly, and the lessor agreed to complete the house and fix a 
bre8ummer in the window, and allow the lessee 1 ol. towards erect¬ 
ing an oven, and the lessee took possession and built the oven, but 
the lessor never completed the house nor fixed the bresummer, 
and the lessee refused payment of the rent, whereupon the lessor 
distrained, it was held that the distress was illegal, ns the condition 
upon which the rent was to become due remained unaccomplished 
(/). And whore an oral agreement was entered into for the 
letting and hiring of a house and furniture at an annual rent, 
payable quarterly, the house to be furnished completely, in a manner 
suitable to a ladies’ school, and the lessee took possession, it was 
held that the furnishing of the house by tho lessor in tho manner 
agreod upon was a condition precedent to his right to distrain for 
the rent (g). Whenever a covenant or promise to pay rent ia 
conditional and dependent, and the lessor is ready and willing to 
fulfil the condition on his part, but the lessee prevents him, the 
lessor will have his power of distress. 


(o) M'Lfisk v. Tate, Cowp. 783. 

(ft) Kniqht r. Bennett, 11 Mooie, 222 ; 
8 Bing. 881 ; Cox r. Bent, 2 M. k P. 
281; 6 Bing. 185. 

(c) Yeoman v. Ellison, L. R. 2 a P. 
681; nee Morton r. Woods, ante, p. 806. 

(d) Haines r. Welsh, L. R. 4 C. P. 91; 


ecc 33 k 34 Viet. c. 35, “The Apportion¬ 
ment Act, 1870.’* 

(c) Oiks v. Spencer, 3 C. B. N. 8. 
258 ; 26 Law J. C. P. 287. 

(/) Reqnart r. tutc*, 5 M. k P. 870. 
C 9) Mechelen r. h'ahxce, 7 Ad. t JL 
54, n. 
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Distress for rent payable in advance (h)—Rent when due — 
Several demises. —Rent may be made payable in advance, so as to 
entitle the landlord to distrain for it at the commencement instead 
of at the end of each quarter ( i ). When there is a reservation of 
an annual rent, or a covenant or agreement by a tenant to pay so 
much a-ycar, a stipulation for the determination of the tenancy at 
the expiration of any one quarter of a year, by a six or three 
months’ notice, will not raise a presumption that the rent was to 
be paid quarterly (/•). Where a landlord agreed to let a house at 
a yearly rent of 50/, and likewise the stable and loft at a further 
reqtal of 2 oi per annum, to bo paid on the usual quarter-days, it 
was held that this was a demise of two different sets of premises at 
separate rents, payable at different periods; that the 50/. rent was 
payable yearly, and the 25/. rent payable quarterly (/). Where a 
contract was entered into for the letting and hiring of a house for a 
year certain, at a rent payablo quarterly, "or half-quarterly if 
required,” and the tenant entered into possession, and paid his 
rent quarterly for the first year of the tenancy, at the expiration of 
which period the lessor, without any previous demand or notice to 
the tenant, distrained for half a quarter’s rent then alleged to bo 
due, it was held that the lessor had no right so to do without 
giving a previous intimation and notice to the tenant of his 
election to tako the rent hnlf-quarterly (m). 

If the lessor distrains before the rent has become due, the 
tenant may resist the entry and seizuro by force, and after a 
seizure has been made, he may rcscuo his goods at any time before 
they havo been impounded; but when once the goods have been 
impounded, they are in the custody of the law, and the tenant 
cannot then break the pound and retake them (n). 

Distress after the termination of the term of hiving.— At 
common law the landlord could not, it seems, have distrained after 
the expiration of the term for rent that accrued due before the 
termination thereof, as his reversion was then gone, the entire 
estate being revested in him in possession (o), but now, by 8 Anne, 
c. 14, hs. 6,7, it is enacted, that it shall be lawful for him to distrain 
for arrears of rent due upon any lease ended or determined after 
the determination of tho lease in the same manner as he might 
have done if such lease had not been ended or determined; pro¬ 
vided such distress be made within six calendar months after the 

determination of the lease, and during the continuance of the 

* 

CA) See Dt Nicholl* v. Saunders, pod, (m) Mallam r. Arden, 8 M. & Sc. 795; 
p. 312. 10 Bing. 299. 

(0 Leer. Smitfi, 9 Exch. 065. (*) 1 Inst 47b., 101»; Gilbert on 

(A) CoUtit v. Curling, 10 Q. B. 785 ; Distress, 01. 

16 Law J. Q. B. 390. (o) William* r. Stium, 9 Q. B. 14; 

(0 Coomber v. Hovnrd, 1 C. B. 440. 15 Uw J. Q. B. 821. 
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landlord'a title or interest, and during* the possession of the tenant 
from whom such arrears became due. Primd facie, therefore, the 
executors or other pereoual representatives of a tenant could not 
be distrained upon. But the Court of Queen’d Bench has hold a 
distress to be good during tho possession of the executors, when 
the tenaucy was not determined by the death of the tenant (p). 
Where, however, there is no possession by any one who can be said 
to be the representative of the tenant, and the tenancy is deter¬ 
mined by the death of the tenant, the statute of Anne does not 
apply, and there is no power to distrain ( q ). Where a tenapt 
went away, leaving behind him a cow and a few pigs, without 
asking permission to leave them, or saying when he was going to 
take them away, and the succeeding tenaut onterod and took 
possession, it was held that the lessor had no right to distrain tho 
things so left, as the tenaut was not then in the possession and 
occupation of the promises (>•). The customary right of tho tenant 
to an away-going crop always operates as a prolongation of the 
term as to the land on which the crop grows for tho period allowed 
by the custom for getting in and gathering the crop. All tho 
rights and properties belonging to the original contract are con¬ 
tinued during the period in question, and among them the land¬ 
lord's right to distrain. Therefore, whoro a part of tho tenant's 
corn remained in a bam on the demised premises Iwyond the 
period of six calendar months, but within the term allowed by 
custom for the outgoing tenant to get in oud dispose of his crop, 
it was held that tho corn might be distrained by the landlord (s). 

If, by tho tacit consent of the landlord and tenant, the contract 
between them continues beyond the time for which they originally 
contracted, all the rights and properties belonging to the original 
contract are also continued, and among them the landlord's right 
to distrain. It has often been determined that if there bo a lease, 
and after tho determination of it, tho tenant holds over, with the 
consent of the landlord, he must hold upon the terms, and is liable 
to all the conditions and covenants of the lca»e ( t ). If, after the 
determination of a tenancy by the expiration of a notico to quit 
the tenant holds over, and the landlord distrains for rent, the 
landlord thereby waives the notice, and affirms aud continues the 
tenancy (u). 

Distress by ayents—Joint tenants—Tenants in common , dec. 

(pf BraithxcaUc v. Coolly, 1 H. BL Lexers v. 27 an is, ib. 7, n. (a); NnUally. 
405. Staunton, 4 H. L C. 61. 

(?) Turnery. Barnes, 81 Law J. Q. B. (0 Bairern v. Delahoy, 1 H. BL 9 ; 
170 ; see 38 k 34 Viet. c. 35. ante, p. 307. 

(r) Taylerton y. PcUri, 7 Ad. k E. (*) Zonck y. JVUlinyxh, X H. BL 
110; 2 N. k P. 022. 811. 

(#) Beavan y. Delakuy, 1 H. Bl. 0; 



.?!* V. ,»gx casTEicfr 'or ttemHo, ,-fB*. n. chap, i 

^A merd receive of cents (not beiftg a.retjeive^ appointed by the 
Court of Chancery) has rio power to distfeur^^Mbugh he may be 
authorised to collect and receive the rentt/orois J>yvn benefit (*). 
And when an agent or bailiff receives a sp*ciai.Whority ftbm the 
lessor to levy a distress upon the demised premises? the Authority 
should be given and acted upon it the name of the lessor or 
reversioner. But if the agent distrains in his own name, and gives 
a notice in writing, stating the rent to be due to himself, he may, 
nevertheless, justify in the name and as the bailiff of the lessor. 


A person beneficially interested iu the demised premises may use 
the narao of the owner of the legal estate to levy a distress. The 
cestui que trust, therefore, may distrain in the name of the trustee, 
and a mortgagor, in certain cases, in the name of the mortgagee^). 
A receiver appointed by the Court of Chancery has a power 
of distress, and need not picviously apply to the Court for a par¬ 
ticular order fur that purpose (5). One joint-owner or joint- 
reversioner may distrain alone, but he must, it seems, avow and 
justify the taking of the distiess iu his own right, and as bailiff to 
the other (o). He may also sign a wan ant of distress, and appoint 
a bailiff to distrain for tent due to all, unions the others expressly 


dissent (6). Tbo same rule prevails in the case of co-parceners 
and co-heirs in gavel-kind, any one of whom may avow and justify 
the distress in his own light, and make conusanco as the bailiff of 
tbo others without averting or showing any express authority from 
them to distrain ( t ). If one of sevcial joint tenants of the 
reversion to which the lent is incident conveys away all his estate 
and interest in the demised premises, the right to distrain for the 
rent is extinguished, for theic can be no apportionment of the rent 
by the severance of the icvcision (d). The payment of rent in 


advance to a landlord rooitgngnr, unless by agreement the tenant 


is bound to do it, is not valid as against mortgagees, who may 
consequently distrain for it (e). 

Tenants in common who have several estates, and are severally 
entitled to the rent and the reversion of the demised premises, 
should make several distresses. They may, of course, authorize a 
bailiff to distrain on behalf of all, or one tenant in common may 
distrain on his own account, and as the bailiff and agent of others, 
but they must avow and justify the taking of the distress separately 


U) Ward v. Shew, 2 M. & «c. 756 ; 
0 Bing.*608. 

(y) Trent r. Hunt, 9 Exch. 14; 22 
Law J. Exch. 320 ; Snell t. Finch, 32 
Law J. C. P. 177 ; 18 C. E N & 651. 

(*) Brandon r. Brandon, 5 Mmld. 473; 
Jknnrtt r. Robins, 5C.4P. 379. 

(a) Pullen v. Palmer, 5 Mod. 73,150, 
3 Salk. 207. 


(6) Robinson r. Hqfman, 1 M. & P. 
474 ; 4 Bing. 562 ; 3 C. k P. 234. 

(r) LciqK t. Shrjiherd, 6 Moore, 297 ; 
2B.&B. 465. 

(J) Stmehy r. Alleock , 16 Q. B. 6*8 ; 
20 Law J. Q B. 321. 

(a) Dt NieholU r. Savnden, LH.6 
C. P 589; Cook r. Guerra, L R. 7 C. 
P. 132. 
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in respect of theft ■sevfetel ^baxps^/).' ^nd dne tenant *>mm'Qg 
my distrain for^iu* y»rti4hafe* of'the $ent, although\Kj rent^as 
been reserved; in* oitf av^n payable to all generally, and not in 
several Bums payablp to*each ; and therefore, where a lessee hold¬ 
ing under two tenants in common, at a yearly rent of 182., payable’ 
quarterly, received notice froi* one of them to pay to him a moiety 
of the rent as soon as it became due, aud the lessee, notwith¬ 
standing such notice, paid the whole rent to the other tenant in 
common, it was held that the one who had thus given the notice 
might distrain upon the land for his moiety of the rent ( rj ). Where 
fifty acres of arable land were demised by four persons (whose 
original title did not appear) at one entire rent of 942. per annum, 
to be divided and paid to the four lessors separately in equal 
portions, it was held that as between themselves and the lessee 
they must be taken to be tenants in common of tho ieversion, and 
that one of tho four was entitled to distrain fora fourth part of the 
rent independently of the rest ( h ) 

Distress by executors and administtutors .—By 3 & 4 Wm. 4, 
c. 42, as. 37, 38, the executors and administrators of a lessor or 
landlord may distrain upon landb demised for any term or at will 
for arrearages of rent due to such lessor or lundloid in liis life¬ 
time. 


Agi'terxenta not to distmin .—The right to distrain may be 
waived, abandoned, or postponed by the express contiact or agree¬ 
ment of the landlord, for it is not an inseparable incident to a rent 
service (s). If, therefore, a landlord lias agiecd with tho owner of 
cattle not to distrain them if they arc put into a particular close, 
and they are afterwaids distrained theio by the landlord, in 
violation of his agieement, an action foratiespass in taking tho 
cattle is maintainable against him (k). 

Acceptance of a bill or note by icay of jxiyment .—A landlord 
is not deprived of his right to distiain by taking a bill, or note, or 
other security for the rent, unless it be proved that the laudlord,at 
the time he accepted the security, bound himself not to distrain( 2 ), 
or unless it be proved that the note was paid at maturity (in). If 
the landlord's receiver or bailiff relinquishes a distress on receiving 
a bill or note for the rent from the tenant, and pays over the 
amount of the note to the landloid, and the note is subsequently 
dishonoured, the landlord may return the money to the bailiff or 


(/) Litt sec. 314-317. 

» ) Harrison v. Barnl y, 5 T. K 246. 

) WkUlty v. Robcils, McL. k Y. 
107. 

(*) Gila r. Spencer, 8 C. B. N. 8. 
244; 26 Law J. C. P. 237. 

<*) Hartford r. Webster, 10. M. k R. 


699 , Wilsk v Ho*, 6 Bing 638 ; 4 M. 
L P. 490 

(/) Dav u v, Gydc, 2 Ad if E. 626 ; see 
Branwll v. Egtvdon, 33 Law J. Q. B. 
130 

(«) Haitu ?. Si IV x‘ay. Bull, N. P. 
18 J, a 
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treat it as an advance or loan from him, and distrain again for the 
unpaid rent (n). 

Tender of lent before dint res* renders the distress wrongful ab 
initio. If, therefore, after a broker has received a warrant of 
distress, but, before it is executed, the rent is tendered, the right to 
distrain is gone (o). 

Time, mode avft finer of distraining .—The tonant has the 
whole day ou which the rent becomes due to pay such rent, and a 
distress therefore cannot l»c made until the day after the day 
appointed for the payment of the rent (p). A landlord or his 
bailiff cannot lawfully break open gates, or break down incloeures, 
or force open the outer door of any dwelling-house or building (</), 
or even enter by a window which is shut but not fastened (r), in 
order to make a distress, but he may enter by a door which is shut 
but not fastened, for that is the ordinary method of entry, and a 
person who leaves his door unfastened implies a licence to anyone 
who lias business to enter the premise*, and so lie may draw a 
staple or undo fusteniugs which urc ordinarily opened from the 
outsido of the house (s), or perhaps enter by an open window (t). 
A distress, moreover, cannot be mode after sunset, or before sun¬ 
rise (»t) ; nor upon land which does not form pail or parcel of tho 
demise, and from which the rent reserved docs not issue, unless the 
goods of the tenant have been removed thorcto from the demised 
premises within sight of the lord coming to distrain, or unless they 
have been fraudulently removed thereto by the tenant to avoid the 
distress. If, theicfoie, a tenant enjoys an easement over, or a right 
to use, the land of a third person, and has, in the bond fide exercise 
of such right, placed his goods and chattels on the land of such 
third pci sou, the lessor has no right to distrain them there. Thus, 
where a wharf on the bauks of a tidal river was demised to a 
tenant at an annual rent, with a right to use part of the bed of 
the river, between high and low-water mark, as a place of deposit 
for boats and barges resorting to the wharf, it was held that the 
lessor of the wharf had no right to distrain the barges of the tenant 
lying on such land and lied of tho liver alongside the wharf, 

although they were attached to the wharf by head and stem- 

ropes, inasmuch as the land on which the barges were lying 
belonged to the crown, and had never been demised to the 

(n) Parrott v. Audi isun, 7 Kx«b. 93 ; (r) Nash v. Lucas , L. R. 2 Q. B. 590. 

21 Law J. Exch. 291. (*) Ryan r. SKiUock, 7 Exch. 72; 21 

( o) lit mutt v. BnytS, 5 H. k N. 391; Law J. Exch. 55. 

29 Law J. Exch. 224. (f) Nixon v. Freeman, 5 H. A N. 

(u) 21 Hen. fl, 40 ; Lappa r. ITm 1 647. 

Saund. 287. («) Co. LitL 142o; Gilbert on Die- 

( ? ) liroxrn v. Oleun, 16 Q. B. 254 ; 20 tress, 50 ; TiUton v. Darke, 5 H. k N. 
Law J. Q. U. 205. 654 ; 29 Law J. Exch 271. 
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tenant (x). For the same reason a landlord could not, by the 
common law, distrain the beasts and cattle of a tenant feeding 
upon a common, and which had been placed there by the tenant 
in the bond fide exercise of a right of common vested in him in his 
own right, or as appurtenant to the land demised to him by the 
lessor. But this has been altered by 11 Geo. 2, c. 19, s. 8, which 
empowers landlords to take and seize, as a distress for arrears of 
rent, any cattlo or stock of their tenants feeding or depasturing 
upon any common appendant or appurtenant. By the terms of 
the lease, however, a right to distrain upon other lands may be 
given (y). 

Things not distminoble. —Tenants’ fixtures annexed to the 
freehold by nails and permanent fastenings, such as furnaces, 
chimney-pieccs, kitchen-ranges, stoves, coppers, grates, blinds, &c., 
are not distrainablo, as they cannot be removed and restored 
without sustaining some injury (c). But if they are attached to 
the freehold by bolts and screws, so as to be moveable, they may 
be distrained and taken. Therefore cotton-spinning machines 
fixed to a wooden floor by screws, or soldered to a stone flooring, 
but fastened so as to bo readily removcable, are distrainable (a). 
A millstone in a mill, and an anvil in a smith’s shop, however, 
cannot be distrained for rent, although the anvil be removed out of 
the stock, or the millstone out of the socket to be picked, for the 
anvil is accounted part of tho forge, and the millstone part of the 
mill, though when taken it is not actually affixed to tho free¬ 
hold ( b). Tramplntes and sleepers of a railway merely laid upon 
the ground, although they have become indented in the soil by 
user, are distrainablo (c); but if they have been packed in ballast, 
so that they cannot be removed without making holes in tho 
ballast, they are not (d). 

By 52 Hen. 3, stat 4, it is provided that no man of religion, 
nor other person, shall be distrained by his beasts that profit his 
land, nor by his sheep, by the king's or other bailiffs, so long as 
they con find other distress, or other chattels sufficient for the 
levying of the distress. Beasts of the plough are by common law 
exempt from distress; but to render other animals exempt on the 
ground that they profit the land, within the above statute, it is not 
enough to show th%t they arc occasionally used in manuring the 
soil: it must be proved that they have been broken to harness, and 


(*) Bustard r. Capel, 8 B. & C. 141 ; 
3 M. & P. 494 ; 6 1W 150. 

(y) Daniel r. Stepney, L. R. 9 Ex. 
185, C. A. 

(s) Co. Litt. 47b; Pitt v. Shew, 4 R. 
k Aid. 207 ; Darby v. Harris 1 Q. IL 
898 ; Dalton t. WhiUen, 3 Q. R 961. 

(o) Hcllawll v. EasitcuoJ, 6 Exch. 


309 ; 20 Law J. Kxcli. 155; arc Long- 
bottom v. Berry, L. B. 5 (J. IL 123 ; 
Holland v. Hodgson, L. K. 7 C. P. 328. 
(h) Bra Abr. Djhtre-s’s, pj. 23. 

(*) Beaufort (Dale of) v. Bates, 8 De 
0. F. k J. 381 ; 81 L J. Ch. 481. 

(d) Turner v. Ctam L K 6 Q. B. 

306. 
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are regularly employed in ploughing, harrowing, or drawing carts 
or waggons upon the farm, ip the ordinary cultivation of the land. 
Heifers and steers, therefore, and young colts not broken to har¬ 
ness, are not “ beasts that profit the land ” within the meaning of 
the statute. Sheep, also, are exempt from distress at common law,' 
independently of the statute, so long as there are other distrain- 
able chattels and animals, not being beasts of the plough, sufficient 
to satisfy the rent (e). 

Implements of husbandry are also exempt from distress, and so 
arc the tools and instruments of a man’s trade or profession, such 
as the books of the scholar, the axe of tLe carpenter, the anvil of 
the smith, the stocking-loom of the weaver, the threshing-machine 
of the former, and tho spade and axe of the labourer, so long as 
they are in actual use, or there are other goods on the demised 
premises sufficient to satisfy the rent without them (/). Wearing 
apparel, also, in actual use about the person of the wearer, is not 
di8trainablc. whether it be the wearing apparel of the tenant him¬ 
self or of a guest in his house {j). 

PerisImUe articles, givwiiuj cwjts, fruit, money, <Cc., have 
always been considered to be unfit to bo taken and detained as a 
pledge for rent, inasmuch as they are liable to rapid deterioration, 
and cannot be restoied to the tenant in as good plight as they 
wore in when takon, within the jKjriod allowed by law for their 
redemption. Therefore fruit, milk, the flesh of animals recently 
slaughtered (A), aud other things of a perishable nature, could not 
be distrained ; but as the 2 W. & M. c 5,9. 3, directs the distress 
to be sold within five days unless replevied, perhaps the ancieut 
rule of the common law with respect to the perishable nature of 
tho distress no longer extends, in the fca&e of a distress for rent, to 
anything which is not liable to deterioration within the period 
prescribed by the statute for the sale of it. As the things dis¬ 
trained were regarded at common law m the light of a pledge, to 
bo returned to the tenant when the rent was paid, it was held that 
money could not be distrained unless in a bag, because the iden¬ 
tical pieces could not be known and restored : and that grain or 
flour could not be taken out of a sack, or hay from a barn, because 
it could not well be ascertained whether the identical quantity 
taken had been returned. Corn in tho sheaf jras not distrainable 
unless found in a cart Growing corn, grass, fruits, hops, roots, 
and growing produce, also, were not distrainable, as the crop was 


(«) Keen V. Pi ted, 4 H. k N. 236 ; 28 
Law J. Exch. 167. 

(/) Simpoon r. Hartropp, Willes, 512; 
Wood v. Clark?, 1 Cr. & J. 484; Haney 
v. Pococl, 11 M. k W. 740; Co. Litt 


47a; Nargatt v. AVu, 28 Law J. Q. B. 
143. 

(g) Bac. Abr Ivct, B. 

(k) AforUy v. Pi/mtnbe, 2 Exch. 101. 
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attached to the freehold, and could not be taken up and returned 
to the tenant, in case he chose to redeem the pledge, in the same 
state and condition as it was in when removed (i). But the 
2 W. & M. seas. 1, c. 5, s. 3, and 11 Geo. 2, c. 19, ss. 8 and 9, now 
enable the lessor to distrain loose com and com in the sheaf, 
straw and hay, growing com, grass, hops, roots, fruit, pulse, and 
growing produce generally. These Acts, however, do not extend 
to trees, shrubs, and plants growing in nursery gardens, nor to 
money (k). 

Pi'opciiy of Grangers on the demised premises in their own 
possession. —The landlord has no right to distrain the caniage and 4 
horses of a morning visitor standing at the door of the tenant’s 
dwelling-house, or under a shed upon the demised premises; or 
the horse of a stranger who has called at the house on business, 
and tied up the animal to the gato or the stable-door. He cannot 
distrain a horse which has brought com to be ground at the 
tenant’s mill, and has been fastened to tho mill-door whilst the 
corn was beiug ground to be taken back, nor a horse which has 
brought yam to a private weighing machine belonging to tho 
tenant to be weighed, and has been placed in a stablo on tho 
demised premises whilst the weighing was accomplished; tho 
horse in each of these cases being in the possession and use, and 
under the control, of the owner or his servant ( l ). Neither can 
the landlord distrain tho boat or barge of a third person lying in 
a privato dock or private canal, or alongside a wharf upon tho 
demised premises, provided such boat or barge is in the hands and 
under the care of the master aud crew of the owner, and is at the 
time employed in the owner’s business, and in his use and pos¬ 
session, and not in the use and possession nor under the control of 
the tenant; but if it is abandoned, and left upon the premises, in 
the possession or use, or under the care of the tenant or his. 
servants, then it is distrainable (m). 

The goods and chattels anil wearing apparel of a guest in the 
tenant’s house, in the actual possession and uso of such guest, 
cannot be distrained for rent, whether the house in which the 
guest is lodged is a private dwelling-house or a common inn ; nor 
the goods and chattels of third persons placed upon the demised 
promises, in the possession and under the care of the tenant, in 
the ordinary course of trade; nor the goods and chattels, horses 
and carriages of travellers, deposited in hostelries and public 
stables, or in a market or fair where things are taken to be 
bought or sold; nor goods delivered to a carrier to be carried 

(0 1 Roll. Abr. 667 ; Bradby on Dis- (I) Read v. RurUy, Cro. Eli*. 696. 
tma, 218 ; Gilbert on Dirtrvta, 32. (f») MxupraU v. 0ny<rv, 3 M. k W. 

(*) Clark v. Gatkartk, 2 Moore, 491. 677. 
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for hire. The horse in the smith’s shop shall not be distrained 
for the rent issuing out of the shop, nor the horse, &c., in the 
hostelry, nor the materials in the weaver's shop for the making 
of cloth, or cloth or garments at a tailor’s, nor sacks of oom nor 
meal in a mill, nor in a market, for it is in custody (protection) 
of law (*). 

Propevty of strangers \iacetl on the demised premises, if 
placed there with the leave and licence of the landlord, is not 
distrainable. If, for example, the landlord’s permission to place 
cattle on the demised premises has been sought for and obtained, 
and the beasts arc placed thereon with his authority, he is held 
impliedly to have undertaken not to exercise his power of distress 
as against them (o) By 34 & 35 Viet a 70, if Jhe goods of a 
lodger are taken as a dUtress by the superior landlord, the lodger 
may make and sene upon the landlord or his bailiff a declaration 
that such is the fact, accompanied by a correct inventory of the 
goods, and a tender of the rent, if any, which the lodger then 
owes to tho tenant and if after servico of such declaration and 
inventory the landlord proceeds with the distress, he will be 
guilty of au illegal di>tres\ and liable to au action at law at tho 
suit of the lodger. The lodger may also apply to a magistrate 
for an order for the rcstmation of the goods. “ By 35 & 30 Viet, 
c. 50, the rolling *tock of a railway company at any works to 
which there is a railway siding, which rolling stock is not the 
property of tho tenant of such works, is exempt from distress, if 
marked with tho name or brand, &c., of the actual owner." 

Mater inis ]dnrc<i on the demised premises to be manufactured 
ur worked upon.— The goods and chattels of thin! persons placed 
on the demised premises for trading* or manufacturing purposes 
arc, by the policy of the law, exempt from distress; such as the 
yarn of a stocking-manufacturer, placed in the house of the 
tenant, a stocking-weaver, to be woven into stockings, but not the 
frame or machinery of the manufacturer, delivered to the weaver 
to enable him to weave the yarn (/»); also tho silk of a velvet- 
manufacturer, delivered to a tenant, a silk-weaver, and taken 
home by him to be made into velvet at his own house ( q ); 
bullocks sent to a slaughterer or carcase-butcher, to be slaughtered 
and cut up in the way of his trade, and sent back in joints to’the 
owner to be sold or consumed (r); com scut to a miller to be 
ground; clothes sent to a tailor’s, casks sent to a cooper’s, or 


(») 7 Hen. 7, lb.; Bra Abr. DisTtcs% 
pi. 57, 71 ;1 Boll. Abr. to*. pi. 12.(’a 
Lilt. 47a; OMoht* v. Hunt, 1 Mk. 
249. 

(o) Joyce r. Fuel a, 2 Trro. 129; 


lhnford r. Webster, 1 C. M. & R 696 ; 
Giles v. Spout r, 8 C. B. N. 8. 2W. 

[f) Wert r. Clorke, 1 Cr. fc J. 484. 
(f) Gil** r . I men, 3 Q. B. 89. t .,; 5 
(/■) Jtntc* r. Xkcnll, 2 Ad. fc E. 188. 
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boats to a boat-builder, to be repaired; goods sent .to a weigher 
to be weighed, or to an auctioneer, commission-agent, factor, ware¬ 
houseman, granary-keeper, wharfiuger, or other agent, to be sold 
or exported, or otherwise to be dealt with in the course of trade (a). 
And so of goods in the possession of a pawnbroker as security for 
money advanced (Q. “ The principle of the exemption," observes 
Parke, B., “ is the public good; that is, that all men may freely, 
and without interruption or danger of the loss of their goods, deal 
with those who carry on trades or businesses for the benefit of all 
indiscriminately; or buy or sell in markets or fairs, and thus 
supply themselves with the commodities of life" (»»). Tho 
privilege of goods delivered to an auctioneer is confined to goods 
on his premises, and does not oxtend to goods sold on the premises 
of the owner (x). 

Property of guests at a common inn cannot be distrained 
for the rent of the inn, for it would bo a sore detriment to tra¬ 
vellers and wayfarers who are obliged by necessity to resort to 
common inns, if their goods and effects were liable to be seized 
and sold in case of non-payment of the rent of the inn (y). 

Chattels in the custody of the law (n-t not distixiinallc .— 
Goods and chattels which have bo«u actually seized under a Ji. fa. 
or taken under an attachment, and are in the possession of a 
sheriff’s officer or bailiff, cannot be distrained for rent, as they are 
in tho custody of the law ( z), but if the landlord is beforehand 
with the sheriff, and puts in a distress before the sheriff’s officer 
has got possession, the sheriff cannot then seize them. The 
landlord is entitled to distrain for six years’ arrears of rent (</), 
and if he gets possession before the sheriff he is entitled to retain 
and sell, and satisfy the whole six years’ arrears if they be due. 

If growing crops have been taken in execution and sold by 
the sheriff, such crops, as long as they remain on the demised 
premises, are liable to be distrained for rent accruing due subse¬ 
quently to tho execution and sale (14 & 15 Viet. c. 25, s. 2), in 
default of sufficient distress of the goods and chattels of the tenant; 
and if the execution is fraudulent (6), or the sheriff’s officer, 
after the seizure of the goods, relinquishes the possession, and 
leaves no one in possession of them, then they inay be distrained 
and taken (c). 


(«) Ike. Abr. Distress, B.; Willi ami 
v. Holme*, 8 Exch. 861 ; Adams v. 
Crane, I C. & M. 380 ; Brown v. strand* /, 
10 C. B. 64; Qiluian v. Elton, 6 Moore, 
243; Thompson v. Mashiter, 8 Moore, 
254; Matthias v. Mesnard, 1 C. k P. 
#3 ; Miles v. Furber, L. R. 8 Q. H. 77. 
W (l) Swire v. Leach, 34 L. J. C. P. 
160. 


(h) Joule r. Jo* l ton, 7 M. & W. 451. 

(x) Lyons r. Elliot, 1 Q. U. D. 210. 

(y) Bro. Abr. Dim runs, pi. 67, 71; 1 
Boll. Abr. 68, pi. 12. 

(:) Wharton v. fan/lor, 12 Q. B. 673. 
(") Humfrey v. Cmj, 7 (’. B. 567. 

(6) Smith t. Buss- II, 3 Taunt 400 ; St. 
John’s College v. Murctf. 7 T. R. 263. 
(r) Blades v. Arundel-, l II. & 8. 718. 
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Tho landlord is entitled, in some cases, to a yearns rent, and in 
other cases to four weeks’ arrears of rent, before goods taken in 
execution by the sheriff or the officers of the county court can 
be removed from the premises (<1). 

Statutory exemption from distress in favour of foreign am 
bassadors, and jnLUic companion in liquidation. —It is enacted 
by 7 Anne, c. 12, s. 3, on grounds of public policy, that process 
of distress against the goods of any ambassador, or other public 
minister of a foreign state, or of his domestic servants, shall be 
void. 

By the 25 k 26 Viet. c. 39, s. 103, it is enacted that where 
any company is being wound up by the court, or subject to the 
supervision of the court (of Chancery), any attachment, distress, 
execution, &c., put in force against the estate and effects of the 
company after the commencement of tho winding-up, shall be void 
to all intents (e). And the 87th section provides that after a 
winding-up order, no suit, action, or other proceeding shall be 
commenced or proceeded with against the company without the 
leave of the court. However, if a company, being equitable owner 
of a lease, continues in occupation after a winding-up order, tho 
landlord is not prevented by ss. 87 or 103 of the above Act from 
distraining upon the goods of the company for rent accrued since 
the winding-up (/). 

Thirty* distrainable.—Chattels of traders left on the demised 
premises in the possession of the tenant. —If a trade can bo 
carried on with piofit and advantage, without the things used iu 
the trade being left on the demised premises in the custody and 
possession of the tenant, they aic not there ex necessitate, and are 
consequently distrainable. Thus it has been held that if a 
brewer’s casks be left with a publican until tho beer is consumed, 
the casks do not fall within the exemption, and are not privileged 
from distress, inasmuch as it is nowise essential to the carrying on 
the trade of the publican, that the brewer should find the casks (y ). 
So, if the barge of a purchaser of salt is left at the salt-works in 
the possession of the vendor of the salt, it is distrainable for rent, 
inasmuch as " it is not Decessary for the protection of trade that 
the boat should be delivered into the custody of the person manu¬ 
facturing and selling salt. The trade may well be carried on at 
the salt-works without the possession of the boat being at all 
parted with by the owner.’* Upon the same principle it has been 

I 

(d) A 8 to thi*, and an to Dutrew by (/) Re Lundy Granite Co., L. B. 5 
Bailiffa of tho County Court, ace Add. on Ch App. 462 ; whether tho loaru of tho 
Tort*, 6th ed. by C'avo, p. 639. Couit la neceasary, quart; S. C m 

(«) See Re Progress Assurance Co., L. (?) Joule r. Jackeon, 7 H. k W. 461. 

R. 9 Eq. Ci. 370. 
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held that a farmer]* cart which ^has brought malt to a brewei; and 
has been left ip the brewer’s yard in the possession of thfl brewer, 
or his servant, to be loaded with a return cargo of grains, or beer, 
is di8trainable for the rent of the brewing premises (k). 

If a carriage which has been sent to a coach-maker to be re¬ 
paired is left on the premises after the repairs have been completed, 
for purposes foreign to the trade of a coach-maker, it is distrain- 
able, unless the coach-maker exercise some other trade thereon, 
and the carriage is left with him for the purpose of being dealt 
with by him in the exercise of such trade. If he exercises the 
trade of a commission agent for the sale of coaches and carriages, 
os well as the trade of a coach-maker, and the carriage is loft with 
him to be sold, it would then come within the principle of the 
exemption ( i ). It has been held that a carriage standing at livery 
is distrainable (£). Whcnovcr a chattel, such as a threshing- 
machine, or a loom, found upon the demised promises, has been 
lent or let by tho owner to tbe tenant, it is distrainable, if not in 
actual use at the timo of the levying tho distress (l). There is a 
decision to the effect that cattle on their way to market in chargo 
of a drover, and turned into a close on the demised premises in 
the night, are distrainable (m), but this decision appears, to be 
directly at variance with numerous authorities, and with the 
principles established for the benefit of trade, and cannot now be 
considered law (n). 

With the exception of fixtures, perishable articles, and things 
used in trade or placed on the demised picmiscs for tiading or 
manufacturing purposes, or standing thcro in the custody or pos¬ 
session of the bwncr, as previously mentioned (ante, pp. 315, 310), 
all the goods and chattels on the demised premises, whether they 
belong to thetcuaut himself or to stiangeis who have placed them 
in the custody or possession of the tcuant, arc distrainable for tbo 
rent due from such promises. This is the case with tho horses 
and carriages of strangers stauding at livery on the demised 
promises, and hot being nt the time of the distress under tho 
charge or in the possession of the owner or his servants (o). 

Distress of chattels mortgaged by the tenant .—Where a tenant 
from whom rent was due assigned all his goods and chattels by a 
registered bill of sale by way of mortgage, and was left in posses¬ 
sion of the mortgaged chattels, and the landlord distrained them for 


(ft) Muspratt T. Gregory, 3 M. ft V. 
677. 

(t) Findon v. ITLarcn, 6 Q. B. 891. 
(*) Francis v. Wyatt, 3 Ban. 1498 ; 1 
W. Bl. 483 ; Parsons v. Gnu/ell, 4 U. B. 
645. 

(7) Fenton r. Loyan, 3 M. ft. 8c. 82; 


Gorton v. FalLtur, 4 T. R. 505. 

(mi) Forcles v. Joyce, 3 Lev. 209 ; 2 
Vcntr. 50. 

(a) Tate v. Glod, 2 Siund. 290a; see 
aUo per Mellor, J. t in Mil's ▼. FurUr, 
L R. 8 Q. B. 77; 42 L. J. Q. B. 41. 

(o) Parsons r. Gi*>j //*, supra. 

T 
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rent, And caused them to be appraised, and removed to an auction- 
room to be sold, and the mortgagoe, before the sale, and whilst the 
goods were in the custody of the law, gave notice to the landlord of 
the mortgage, and required the landlord to deliver to him, tho 
mortgagee, any goods that might remain after the landlord had 
sold onougli to satisfy the distress and costs, and the laudiord 
promised so to do, and part of the goods remained unsold, and the 
landlord carried them back to the demised premises and returned 
them to the custody and possession of his tenant, from whojn 
he took them, taking no heed of the notice given him by the 
mortgagee, or of his promiso to return the goods to the latter; it 
was held that the landlord was not liable to an iiction at the suit 
of the mortgagee, as it did not appear that he had been guilty of 
any tortious act, or that the mortgagee had sustained any damage 
in respect of tho removal of those goods which had been taken 
away from and returned to the mortgagor, in whose possession the 
mortgagee had left them, and which weie as much subject to the 
provisions of the bill of sale after their return as they had been 
before they wore taken away (y>). 

If, after tho tenant las mortgaged the goods and chattols on 
tho demised premises, tho mortgagee enters and takes possession, 
and tho tenant becomes bankrupt, owiug more than a year’s rout, 
and tho landlord distrains, lie is entitled to make tho distress 
available for the whole rent due to him, ns the Bankrupt Act was 
^cver intended to favour the mortgagee at the expense of the 
landlord (q). 

Things distixiivablc under a licence lo distrain .—If a debtor 
gives his creditor a licence to enter upon the debtor’s land and 
distrain all the goods and chattels upon the debtors premises (r), 
and sell them in satisfaction and discharge of the debt, this will not 
unable the creditor to seize and sell the property of a stiabger, for 
a licence of this sort cannot be made to extend to and to bind those 
who are not parties to it («). If, therefore, the occupier of a farm 
borrows money, and binds himself to pay interest, and covenants 
that if the interest should be in arrear for a certain time, tho 
covenantee shall have power to enter upon the farm and distrain 
for the arrears in the same manner as landlords may distrain for 
rent, this will be a licence to the covenantee to enter and seize all 
the goods on the premises then belonging to the covenantor, but 


(»>) £mwt v. U'ri'jht, 2 H. Jc N. 527 : 
-7 Law J. Exeli. 50. 

(</) JirorkOhumt v. Lara, 7 E11. & DI. 
1^. 24 Law J. Q. b. 107; tho 12Vtli 
TT*™ old Act (12 k IS Viet. c. 
1 <W), undci which tins case was decided. 


Reeve r JVkiinmt l 83 Uw J. (;i,. 497. 
« Hotces r • Ball > 7 b. A C. 481. 
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will not enable him^to take the goods of a stranger (t). A licence 
to seize chattels is a mere personal authority, to be exercised by 
the licensee, and cannot be granted over or assigned to another (u). 

The grantee of a rent-charge, with power of distress, may 
justify the taking corn, Ac., in a stack or in trusses, under the 
2 Wm. A M., sees. 1, c. 5 (ante, p. 317), in the same way as a 
landlord under a distress for rent; also the taking of the goods - 
of a stranger on the premises charged with the rent. If the plaintiff 
whose goods > have been taken held under a demiso prior to the 
rent-charge, “he ought to reply that fact (x). 

Distress and seizure of things fraudulently removed .—By 11 
Geo. 2, c. 19, 8. 1, it is enacted, that if any tenant of any lands 
or tenements, upon the demi.se or holding whereof any rent is 
reserved, shall fraudulently or clandestinely convey away from tho 
demised premises his goods or chattels, to prevent the landlord from 
distraining for arrears of rent, it shall bo lawful for the landlord, 
or any person by him for that purpose lawfully empowered, within 
thirty days next ensuing the carrying away of the goods, to seize 
tho same wherever they shall bo found, as a distress for the rent, 
and sell and dispose of them as if they had been actually distrained 
upon the demised promises, provided (s. 2) they have not, before 
the seizure, been sold bond fide and for a valuable consideration to 
a person ignorant of tho fraud. Where tho goods have been placod 
in any building or inclosure locked or fastened, the landlord, his 
Imiliff or agont, first calling to his assistance a constable or peace- 
officer, Ac., may in the daytimo break open the building and seize 
the goods ; but, before breaking open a dwelling-house, oath must 
bo made (s. 7), before a justice of the peace, that there is reasonable 
ground to suspect that such goods and chattels are in tho dwelling- 
house (j/). 

If it appears that reut was due at the lime of the removaWof 
the goods, and that tho goods were taken away on or after the day 
the rent became due, for the purpose of putting them out of reach 
of a distress, the removal is a fraudulent removal within the 
meaning of the statute (?). 

If, therefore, goods are removed on quarter-day, they may be 
followed, though the rent is not in arrear, and there is no right 
to distrain until the day after (a). But if the rent is not due, or 
there is sufficient distress on the demised premises, independently 


[l) Freeman v. EdvxwU, 2 F-xrh. 739. 
(**) Broxon v. Metros. County Society, 
1 KU. & Ell 833; 23 Uw J. Q. B Z JB. 

(*) Johnson v. Faulkner, 2 Q. B. 936; 
to to a distress for tithe rsnt-chargr, see 
Bxparle Arnixm, L. R. 3 Rxch. 36. 

{y) As to pleas of justification of the 


scirure of goods under this statute, see 
Il’iUunm V. RubrrU, 7 Exch. 629. 

( 2 ) Oourrourn r. Smith, 4 D. k R. 33 : 
John v. Jenkins, 1 Cr. k M. 227. 

(a) DJMt v. BovaUr, 2 XLL k Bl. 
564. 
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of the goods removed, to satisfy the rent, the removal is not 
fraudulent, and the lessor cannot consequently follow and distrain 
the goods ( b ). The statute applies solely to the goods of a tenant, 
and not to those of a stranger. If, therefore, a lodger removes his 
goods to prevent them from being distrained for rent due from the 
tenant whose lodger he is, the landlord cannot follow them and 
distrain them (c). To deter tenants from fraudulently removing 
their goods to avoid a distress, a penalty to the amount of double 
the value of the things distrained is imposed upon the offender, 
which may be recovered by an action of debt, or (if the goods do 
not exceed 501. in value) by a summary proceeding before two 
justices (rZ). 

What amounts to a distress for rent.— It is not necessary, in 
order to make a distress for rent, that the lessor or his agent should 
take corporal possession of the things intended to be distrained. 
It is sufficient if the lessor, in person or by deputy, enters upon tho 
demised premises and announces to the tenant, or hib servants, or 
the persons in actual occupation of the property, that he dotains 
them for his rent. Thus, where a stranger was about to remove 
some goods lie had deposited on tho demised premises, and tho 
lessor, hearing of his intention, came upon the land and declared 
that he would not suffer the things to be removed until his rent 
was paid, and then went away, and in the course of tho day sent 
a broker, who made a formal distress, but in the meantime tho 
stranger had removed his property off tho demised premises, it was 
held that tho distress was commenced by the landlord's entry and 
declaration, and that the landlord was justified in retaking the 
goods at tho place to which they had been removed (e). So, where 
the landlord’s agent entered upon the demised premises in tho 
absence of tho tenant, and told the servants of the latter that ho 
was come to distrain for rent, and walked round the premises, took 
an inventory, and left his inventory at the dwelling-house, with a 
notice of distress addressed to the tenant, informing him that ho 
had dibtrained the goods mentioned in the inventory for rent due 
to his landlord, it was held that the distress was completed and 
accomplished by these acts of the agent, and that the subsequent 
departure of the latter without leaving any one in possession of 
the things dibtrained was not an abandonment of the distress (/). 
And where the agent of the lessor went into a field forming part of 
the demised premises, where the tenant’s cattle were grazing, and 

(M Rani V. Vaughan, 1 Sr-. 670. (r) Wood v. Nunn, 2 M. k P. 30; 5 

r \* t Thornton v Adams, 5 M. k S. Ring. 10 ; Cramer r. Mod, L. R. 6 Q. B. 

357. 

(«0 irojx/ull V. Vary, 1 SUiJr. 169; (/) Swann r. Falmoulk ( Earl of), 8 

Biornu i) y Uolden, M. A M. 175; Bath B. k C 466 : 2 M. k Ry. 684. 

v. M>als, 6 II. & H. 2U0. ' 
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placing his band upon one of the beasts,declared that he dirtntlped' 
the whole of them for the rent then due, it was held that this was 
an actual levying of a distress on all the cattle in that particular 
inclosure (g ). But a mere notice by a landlord that he has distrained 
things which are not distrainable, unaccompanied by any seizure or 
removal of the goods, will not constitute any cause of action (5). 

If a warehouse-keeper, who lets out warehouse-room and places 
of deposit for goods, or receives goods to be warehoused and kept 
at a certain fent, and has power to distrain the goods in his hands 
for the warehouse-rent, gives notice to the owner of the goods that 
he will not deliver certain goods in his warehouse to the order of 
tho latter until the rent due for warehouse-room is paid, and then 
detains the goods, the detainer and notice amount to a distress for 
the rent (i). Where a lodging-house keeper, to whom rent was 
due for the hire of furnished apartments, refused to permit tho 
wearing apparel, jewels, and chattels of his tenant to be removed 
from the apartments, saying that ho should detain them until his 
rent was paid, and the tenant brought an action against him for a 
conversion of the chattels, it was held that the detainer amounted 
to a distress for rent, and that the action was not maintainable (fc). 
And where a lodging-house keeper, claiming rent to be due to him 
from his lodger, locked up the goods of the latter in the room which 
tho lodger held, and in which they had been placed by him, and 
kept the key in his pocket, refusing the lodger access to them, 
saying that nothing should bo removed until his bill was paid, and 
tho lodger brought an action of trespass for a seizure of the goods, 
it was held that the action was not maintainable (/). 

'Abuse of the right to dinlrain, rendering persons tretqHtsaers ab 
iuitio.—If a landlord going to distrain breaks o]>en an outer door, 
or gots in through a window, and then breaks the door opeu and 
seizes Xhe goods in the house, this is not a distress (Add. on Torts, 
p. 331, 5th ed. by Cave), but a trespass, and he is responsible for 
all the damage sustained by the tenant (m); and if a distress has 
been lawfully effected in the first instance, but the landlord or bis 
bailiff abuses the distress by using or working horses or animals 
distrained, he becomes, at common law, a trespasser ab initio (n); 
but, by 11 Geo. 2, c. 10 , s. 10, where any distress shall be made 
for any rent justly due, and any irregularity or unlawful act shall 


(g) Thomas y. Harriet, 1 Si-. N. K. 
624. 

(A) Bock r. Denbigh, 29 Law J. tt P. 
278. 

(9 Green y. St. Kath. Dock Co., 19 
Law J. Q. B. 63. 

(£') Cotton r. Bull, EajterTerm, 1867, 


C. P.; Crauur v. Mott, ai\U, p. 824. 

(l) Uarlfry v. M o*ham, 3 Q. B. 701. 

(m) Attack v. Bramvxll, 82 Law J. 
Q. B. 148. 

(*) Oxley r. WaUt, 1 T. W 12; 9ix 
Caiyenten' case, 8 Co. 146*. 
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be afterward)/done by the party distraining, or his agent, the 
distress shall not be deemed unlawful, nor the distrainor a tres¬ 
passer jh initio; but the party grieved may recover satisfaction 

for the damage in a special action of trespass, or on the case, at 
the election of the plaintiff, and if he recover he shall have full 
costs. This statute, however, does not apply where the original 
entry was unlawful, and no valid distress has been effected (o). 

If a distrainor abuses a distress by working an animal distrained, 
the owner may interfere to prevent it, and an action cannot be 
maintained against him for pound-breach or rescue (p). 

Of unlawful distress vlien no rent vxu in arrtar.—li the 
lessor distrains before the rent has become due, the tenant may 
resist the entry and seizure by force, and, after a seizure has been 
made, he may rescue his goods at any time before they are im¬ 
pounded ; but when once the goods have been impounded, they 
are in tho custody of the law, and the tenant canuot then break 
the pound and retake them ( 7 ). By the 2 Wro. Ai M. sess. 1, c. 5, 
s. 5, it is enacted, that if any person shall distrain for rent pre¬ 
tended to be due or in arrear when no rent was due, the party so 
distraining shall forfeit double the value of the chattels so dis¬ 
trained and sold, together with full costs of suit 

Excessive distresses. —By the statute of Malbridgc, ">2 Hen. 3, 
c. 4, it is enacted, that distresses shall be reasonable and not too 
great; and that he that taketh great and unreasonable distresses 
shall be grievously amerced for the excess of such distresses. Lord / 
Coko, in his reading on this statute, observes, that it is worthy of 
observation “how provident the makers of the statute be that 
men’s beasts, cattell, or goods bo not excessively distrained," and 
that “ this agrecth witli the reason of the common law ” (r). It. \* 
the duty, therefore, of every person who has by law a right to 
distrain, to make a fair and reasonable distress; and if there be & 
breach of that duty, and the landlord distrains goods and chattel* 
beyond what is reasonably and fairly necessary for the purpose of 
realising the rent and expenses, he renders himself liable to au 
action for damages at the suit of the tenant, even although tho 
tenant has not, in fact, sustained any damage (*). If he distrains 
the crops growing in two fields, when the crop growing in one 
would bo sufficient, when at maturity, to satisfy the rent and 
charges, the distress is an excessive distress (t). But it is not for 
every trifling excess that an action is maintainable; it must be 


(oMjtart y. BramxrJl, ante, il 325. (r) 2 Inst c. 4, p. 107. 

8 " s k 821 : e&T*' '■ 34 W J - 

U, Gilbert ou Dhlftw, 61. (/) P,^cU y. Birtlc, 1M. k W. Ml. 
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clearly disproportionate and excessive ( u ). And * if there is but 
one thing which can be taken, so that it must be taken or the 
party must go without his distress, for taking it no action lies, 
though it much exceeds the sum for which the distress is taken ” («). 
A distress may be excessive although the goods when sold may not 
realise enough to cover the rent due and the expenses (y). The 
action may be brought by a lodger or under-tenant whose goods 
have been taken, as well as by the lessee himself (s); and if the 
lessee, after the distress, enters into an agreement with the land¬ 
lord respecting the sale and disposition of such distress, or 
authorises hfm to dispense with some or all of the usual forms 
preparatory to a salo, he does not thereby waive or abandon his 
right of action for the excessive distress (a). The tenant is entitled 
to recover damages for a wrongful distress, although he had the 
free use of the goods all tho time they were in the constructive 
custody of the law (6). 

Distress for more rent Ilian v* due .—If a landlord who has 
distrained, not excessively, for rent in arrear demands a larger sum 
for arrears than the tenant admits to be due, that alone does not 
make the detention of the goods by tho landlord or his bailiff 
unlawful. The tenant must be taken to know, that neither the 
validity of the distress nor of the detainer depends on that 
demand, and that if he wishes to make the latter uulawful he 
should tender tho sura which lie alleges to be really due, together 
with the costs of tho distress (c). A declaration, therefore, which 
alleges that tho plaintiff held certain premises as tenant to the 
defendant at a certain rent, and that the defendant wrongfully 
seized certain goods of the plaintiff on the demised premises for 
certain arrears of rent alleged to be due, and afterwards sold the 
goods for tho said aiTcara, whereas a small part only of the rent 
claimed to be duo was due, discloses no cause of action in the 
absence of an allegation that tho defendant sold more than was 
enough to satisfy the rent actually due and the costs of the 
distress (*/). Tho distraining of chattels on a claim of more 
rent being in arrear than i* in fact in arrear, and selling them, is 
not actionable ; firstly, because the distrainor for rent is not bound 
by tho amount for which ho claims to distrain, and though he takes 
the distress, alleging that he does so for an amount exceeding the 
real arrears of rent, he may sell afterwards only for that which is 


(«) Jioden v. Eytou, 6 C. B. 430. 
\x)'Fuld v. Mitchell, 6 Enp. 71. 

(y) Smith v. Ash forth, 29 Law J. Excli. 

(z) Fulun- v. Alaar, 2 C. k P. 374 ; 
Fail ▼. Mellor, 19 Law J. Exch. 279. 

(«) WiUo.ujKby ▼. Marshall, 4 D. & 


R. 539 : 2 B. k C. 821. 

• (b) Bay!is r. Udar, 4 M. k P. 790. 

(e) Olymt v. Thomas, 11 Kxch. 870; 
25 UvJ. Kxch. 127. 

(rf) Tanrr I * LeyleuuL, 16 Q. B. 069 ; 
French r. Ph>U., s, 26 Law J. Exeh. 82 ; 
l H. & N. 564. 
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really due; secondly, because, from a mere allegation that the 
distrainor sold for the alleged arrears and costs, it is not to be 
inferred that he sold more than was necessary to raise the amount 
of the arrears actually due. If, however, the untnie claim'has 
been followed by a sale of more of the goods taken than was 
sufficient to raise the amount of rent really in arroar, with the 
legal charges, then there is a cause of action. It is not enough in 
an aotion against a landlord for distraining for more rent than is 
really due to allege it to have been done maliciously, for an act 
which does not amount to a legal injury cannot be actionable 
because it is done with a bad intent (c). 

Repeated dUtirnnetf for the aaiiir rent. —A landlord cannot 
lawfully distrain twice for the same lent, unless the distress has 
been withdrawn at the instance of the tenant, or unless there has 
been some mistake as to the value of the things taken (/); or 
unless the distress has been rendered abortive by tho threats or 
misconduct of the tenant. If, after a salo of chattels that have 
been distrained and sold in due couisc of law, the tenant by force 
or threats prevent** the purchaser from taking the chattels off tho 
land, the landlord may 10-cntcr and distrain again (jy). And if the 
landlord's receiver or bailiff relimjuishcs a distress on receiving a 
bill or note for the rent from tlu* tenant, and the note is dis¬ 
honoured when it arrives at maturity, the landlord may, as we 
have soon, distrain again (A). 

Impounding the ijo<kU — Round-breatli. —The landlord may 
now impound the things distrained in any barn or building, hovel 
or rick, or on nuy fit part of the demised promises (#). No formal 
impounding is required, as in ancient times, in order to remove tho 
goods from the possession and control of the tenant, and place them 
in the custody of the law. As soon as the distrainer has mado out 
and delivered to the tenant, or has left upon the premises, an 
inveukny of the goods he lias taken, they are impounded within 
the meaning of the statute. Tims where the landlord distrained 
four casks of beer in a cellar, and gave the usual notice of tho 
distress to the tenant, aud left the casks where he found them in 
the cellar, without placing them under lock or key, or leaving any 
person in charge of them, it was held that the casks were duly 
impounded (A). So, where cattle which had been distrained for 
rent were left in a field on a farm where they were taken, and the 
gates of the field, which had licen properly secured by the broker 


«■»/**"* *• A < HJIlluiIH , 13 C. II. 

J-t’ i* no. 

T , 6W " •*. 4 B- A Ad. 13 ; 
l: f""’*/. 8 Kxch. 64V ; Jtou *,« 
v f'oPF, 1 < B. 961. 

(S) A* v. Cooke, 2 11. & N..G84 ; 3II. 


A N. 203 : 27 Law J. Exch. 337. 

(A) ParmU v. Jndenon, 7 Exch. 93 ; 
21 Law J. Exch. 291. 

(0 2 Wiii. A M., seat. 1, c. 5, 8. 4 ; 11 
Geo. 2, c. 19, «. 10. 

[L) Putk r. Puna, 5 T. B. 482. 
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who levied the distress, were opened, and the beasts take-out and 
driven away, it was held that this was a pound-breach, rendering 
the person who committed tho act liable to treble damages under 
the statute {[). And if the distrainor enters and makes a general 
announcement of the distress on one day, and follows up the pro¬ 
ceeding on the next, by giving the tenant notice of the particular 
things distrained and taken, the impounding is complete, at all 
events from the time of such notice (m). 0 

Formerly^the distrainor, in removing the goods distrained, 
might have removed them to any place lie thought fit for the 
purpoao of impounding them, but the 1 & 2 Ph. A M. c. 12, s. 1, 
amending tho statute of Malbridge (ante, p. 32G), prohibits the 
distrainor from driving tho distress out of the hundred, rape, 
wapentake, or lathe in which it has been taken, except it be to a 
pound overt within the same shire, not above three miles distant 
from tho place where such distress was taken, and enacts that no 
cattle or goods distrained shall be impounded in Keveral places, 
whereby the owner shall be constrained to sue several replevies for 
tho delivery of the distress so taken at one time, if the distrainor 
uses or consumes for his own private uso things distrained and 
impounded; if he draws beer out of a barrel (n), tans hides, or 
uses or works beasts or cattle, he of course subjects himself to in 
action for damages at the suit of tho owner thereof (o). As soon 
as tho goods are impounded they arc in the custody of the law, 
and the tenant cannot retake them without bciug guilty of pound- 
breach, and subjecting himself to an indictment (y>), and also to 
an action for treble damages and costs of suit, although the 
distress may be wrongful or irregular, and no rent may be in 
arrear or duo ($). But where the distress is bciug used in a 
mtnner which the law will not justify, the owner may interfere to 
prevent the abuse (r). If the pound is broken, and the goods arc 
unlawfully taken away, the landlord may follow them nnif» re¬ 
capture them, but he must not break open the doou of a private 
house, or stable, or inclosure, uor cuter the ground* of a third 
person for the purpose of retaking the goods, except it he on fresh 
pursuit («). 

Penalties aro imposed by 12 & 1*1 Viet. c.!)-, and 17 & 18 Viet, 
c. 00, on parties neglecting to feed impounded cattle. 

If the landlord refrains, at the request of the tenant, from 
removing tho goods from the different rooms iu which the landlord 


(H Cattleman v. Ilukt, Ur. k M. 2M. 
(m) Tkouuit r. Harriet, l So. N. R 
634. 

<h) Dad v. J longer, 6 Mod. 216. 

o) DuncotnL v. Reeve, Crv. El u /8 3. 

p) Rex v. BradtKeno, 7 C. & P. »3. 


(*) 2 Wbl k M. soss. 1, c. 5, *. 4; U 
G«o 2, c. 19. v 10; Co. Lilt. 47b ; C<w«- 
narlk r. BrttVH, 1 Ld. Raym. 104. 

•) Smith v. i/' ufht, 6 H. 4 N. 821. 
>) R.JiY. h *•'*!,, 6 M. & P. 675 ;7 
Bing. 661. 
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or his bailiff finds them, but takes an inventory of the goods, puts 
a man iu possession, and hands to the tenant a notice of distress 
referring to the inventory, this is to all intents and purposes a 
distraining and impounding of the goods. Each room is, for the 
convenience of the tenant, and with his assent, converted into a 
pound for the goods therein (f). 

Abandonment of (lihtrett *.—Leaving possession of goods dis¬ 
trained is not ucccssarily an aliundonment of the distress. If, 
therefore, a bailiff or party in possession goes away for a temporary 
purpose, and is then locked out, he may break open the outer door 
of the house to recover possession of the distress (u). 

Statutory inAver of Mile .—The 2 Win. «fc M. c. 3, s. 1, recites 
that, distresses not being to be sold, but only detained as pledges 
for enforcing the pn) incut of rent, the persons distraining liaVe 
little benefit thereby, for remedying whereof it is enacted (s. 2), 
that where any goods and chattels shall be distrained for any rent 
reserved or due upon any demise, lease, or contract whatsoever, and 
the tenant or owner of the goods shall not, within fivo days next 
after such distress taken, with notice thereof and the cause of such 
taking loft at the chief mansion-house, or other most notorious 
place on the premises charged with the lent, replevy the same with 
sufficient security, Xv .; that then, after such distress and notice, 
and after the expiration of the said five days, the person distraining 
"shall and may,” with the sheriff or under-sheriff of the county, or 
with the constable, Arc., cause the goods and chattels to be appraised 
by two sworn(e) appraisers, ami after such appraisement “shall and 
may lawfully sell (x) the goods so distrained for the best price ( y) 
that can be gotten towards satisfaction of the rent and charges.” 

Tender of rent renderin'] a mils unbrnful. —If, afwr tho 
impounding, and before the sale, a tender of the rent and ex¬ 
penses is made, the landlord cannot lawfully proceed to sell the. 
things distrained ; for it has been held that upon the equity of the 
above statute, which gives the tenant five days to replevy the 
things dihtrained (s. 2), the tenant ought to have the same time 
for tendering the rent and expenses, and that an action is main¬ 
tainable against a landlord who persists in selling after tender of 
the rent anil costs at any time within the five days (x). In the 
case of a distress of glowing crops the tenant may, at any time 
before the corn is ripe and fit to be cut, tender the rent due, and 

‘0 T> a,wnt v. Hili/, 8 Kll. k Ill. 336 ; (r) N«p King v. England, msl, i». 386. 

27 U* J. i). IS. *3. (y) »cr Harking v. Wain,ml, ) V. p. 

BanniMrr r. If yd,, *29 U* J. <J. D. 280. 

i v n. • ( l ) v * UiAam, 21 Law J. Q. 

' r )he apinftisi rMh-ed not bo fcwom II. 262 , orei ruling, ou thia point, IauUI 
\ If . 1*™“. "*»* 3: ' A 36 V. Thomas, 12 Ad. it E. 117, and Ellis 

' 1,1 * 1 * 1J - v. Taghr, 8 61. A W. 415. 
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if, after that, the landlord takes the corn, he may be proceeded 
against as a trespasser (a). 

Whenever goods have been seized as a distress for rent, and a 
tender is made of a sum sufficient to cover the rent actually due, 
and the coets of the distress up to the time of the tender, and the 
bailiff refuses to give up the goods and the tenant is obliged to 
pay a larger sum to get back his goods, he is entitled to an action 
for damages (b ). But if the landlord distrains for a larger sum 
than is due, but not excessively, the tenant should tender the 
amount really due, if he wishes to make the detention of the goods 
unlawful (c). 

Parties to whom tender may be mude.—A bailiff authorised to 
distrain for rent has power given him at the same time to receive 
the rent, and the landlord has no right to circumscribo the bailiff’s 
authority in this respect, for a tenant whose goods are seized under 
the extraordinary power vested in the landlord of distraining, 
ought to be enabled in all cases to release them at once by 
tender of the rent and costs to the bailiff. The power to receive 
the rent is therefore necessarily annexed to the warrant to dis¬ 
train (/f); but it does not follow, that because the tender may be 
made to the bailiff who distrains, it may be made also to any 
bailiff *h follower who may be put into temporary possession of the 

Power of tale of growing cm/w and things fwwlalentlg 
goods (e). 

removed—Tender before oule. —The 11 (lco. 2, c. !!), which enables 
landlords to distrain things fraudulently removed from the demised 
premises, also cattle or stock of their tenants depasturing on 
commons, appurtenant or anyways belonging to tho demised 
promise*, and growiug crops (ante, p. 317), enacts that it shall be 
lawful for the landlord in convenient time to appraise sell, or 
otherwise dispose of tho same towards the satisfaction of the rent 
and charges, in the same manner as other goods and chattels may 
be appraised and disposed of, the appraisement to be taken when 
the crops are cut, gathered, cured, and made, and not before; but 
it is enacted (s. 8), that, if after any distress for arrears of rent so 
taken, and ut any time before the crops shall lie ripe and cut, 
cured or gathered, tho tenant or lessee, his executors, &c., shall 
pay to the landlord, or to the steward or other person usually 
employed to receive the rent, the whole rent then in arrear, with 
the costs and charges of tho distress, then, and upon such payment, 
or lawful tender thereof actually made, whereby the end of such 


(a) Oicca r. In*. S B. * Aid. 47X W UaUk v. Hair, 15 Q. B. 15; 19 
(ft) Lorim r. fVarhmrloM, '18 l aw 1. Law J. Q. & -°9. 

Q. B. U; JAwmm r. Vfkau, w/mr. (f) Mlon 'YjimMi 29 Uw J. Q. 
(r) (r/yas v. Thomas 11 Eirh. 873. B. 11. 
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distress will be folly answered, the same shall cease, and the crops 
and produce distrained shall be delivered up to the tenant 

Notice of dixtres 9 is not essential at common law to the validity 
of the distress (/). It has been expressly laid down; that if the 
lord distrain for rent or services, he has no occasion to give notice 
to the tenant for what thing he distrains, for the tenant by 
intendment knows what things are in arrear for his lands as rent 
and services, &c. {g ): but the 2 Wm. & M. c. 5, s. 1, requires, as 
we have seen ( ante , p. 330), notice of the distress to be given 
preparatory to a sale by the landlord, and the 11 Geo. H a 19, 
authorising the distress and sale of goods fraudulently removed 
(ante, p. 323), and of the cattle and stock of tenants depasturing 
on commons appurtenant or belonging to the demised premises, 
and growing crops (ante, p. 317), requires (s. 9) notice of the place 
where the goods and chattels distrained shall be lodged, to be 
given within one week to the tenant, or left at his lost place of 
abode. 

As the tenant is to have five days, undor the statute of 
Wm. & Maiy, to replevy from the time ho receives notice of the 
distress, the notice should be given as *ioon a& tho distress has been 
levied. If tho distrexs is not clearly iutended to include all the 
goods and chattels upon the demised premises, tho landlord must 
givo tho lessee distinct notico of tho things included in such 
distress, in order that he may know what he is to replevy, .^nd 
for this, purpose, as soon as the distress is made, whether by the 
lessoi or his bailiff, an inventory of the goods distrained should be 
made and served upon the lessee, together with the notice of the 
distress. The notice of the distress should set forth the amount 
of rent distrained for, and the particular things taken ifi). A 
written notice of distress is not invalidated by a statement that 
tho lent is duo to A, whereas it is duo to B, provided B has 
authorised the distress (/). If the landlord removes and sells 
goods and chattels which were not included in the inventory and 
notice, and which have not consequently been comprised in the 
distress, he is liable to an action for damages at tho suit of the 
tenant (l j. 

Appmhe inert ami salt .—If the tenant, after he has received 
easd’f'e of the distress, ucglects for five days, to be reckoned exclu- 
iKjforo tho‘h of the day of distress and of the day of sale, to pay 
♦he lessor or distrainor may cause the goods to be 

V; T-rf.uuitv. 

2“ 1 1 ij 11. :j* 

V .»/, 9 Kxch. 20. Harding, 6 ExcL 234 ; 20 Law J. Kxch. 

KU \ X 4, Lixtukxs, pi. 1; 183. 

Vf •In ipptMis n,8Q. B. 630. </) Trent r. Hunt, 9 Exch. 14. 

\ i! i ... ,in t.. br 1’" » Q. il (4) Bishop r. Bryant, 6 C. t P. 484. 
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appraised in the mode appointed by the statute (ante, p. 330), and 
may afterwards sell them for the best price (see infra) that can bo 
got for them, and apply the purchase-money in discharge of the 
rent and the costs of the sale ( l ), leaving the surplus, if any, in 
the hands, of the sheriff, under-sheriff, or constable, for the owner’s 
use. The schedule of the 57 Geo. 3, c. 93, regulating the costs of 
appraisements, “whether made by one broker or more,” refers 
only to the case of the employment of a single appraiser by 
consent, and does not dispense with the attendance of the two 
appraisers (m). If the broker or person actually making the 
distress on behalf of the landlord constitutes himself one of 
the appraisers, the appraisement is wrongful and irregular (n). 
If the tenant holds under a covenant not to carry hay or straw off 
the demised premises, the landlord who has distrained hay or 
straw must* nevertheless, sell it in the ordinary way for the best 
pri«5e. If he sells it, subject to a condition that the purchaser 
shall consume it on the land, ho is liable to an action by the 
tenant for not selling it at the best price (o). 

Gonta and expensed. —By 57 Geo. 3, c. 93, it is enacted, that 
no persons making any distress for rent under 201 shall take or 
receive out of the produce of the things distraiued and sold any 
more than the following costs and charges: i.e. for levying the 
distress, 3 s .; for the man in possession, 2s. 6<1. per day (and even 
this chargo may not under all circumstances be justifiable ( p); for 
tho appraisement, 6(£. in the pouud, and the amoubtof tho stamp; 
for advertisements, 10s.; for catalogues, sale, and commission, and 
delivery of goods to the purchaser, Is. in the pound on the net 
produce of the sale, it moro costs and charges are lcviod thau 
those allowed by the Act, the party aggrieved lma a summary 
remedy before two justices for treble tho amount of the charges, 
or he may bring an action for the recovery of them; but it is 
provided (s. 4) that no judgment shall be given against tho land¬ 
lord for such treble costs, unless ho has personally levied the 
distress. Every broker or other person who shall make and levy 
any distress is to give a copy of his charges, and of all the costs 
and charges of the distress, signed by him, to the person on whoso 
goods and chattels any distress shall have been levied, although 
the rent demanded may exceed the sum of 201 (q). When tho 
rent distrained for exceeds 201 ., tho costs are not limited to any 


(I) Robinson, v. JVadd-on, 18 Uv 
J. Q. D. 250 ; the marginal note of thu 
cnee, in 18 Q. B. 753, is inconoct 
Vm) Allen v. Flicker, 10 Ad. k K. 640. 
(k) Westwood v. Cowne, 1 Stork.172. 
(o) Ridgxoay v. Id. Stafford, 6 Exch. 


404 ; 20 Law J. Exch. 226; Ifawkinsr. 
Walrond, an/e, p. 330 
(j>) Ex jKirtr Arttuton, L. R. 3 Exch. 

(v) 1 & 2 P\ k It *c. 12, s. 2 ; Child 
v. Chamberlaii ,.'»&& Ad. 1049. 
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pul titular amount or fixe<l scale of charge, but they must be fair 
aud lcofeoiuible (r). 

Efttii of non-compliance with the statutes authorising the 
sole .—Tho 11 Geo. 2, c. 10, s. 19, after reciting that it has some¬ 
times happened that upon a distress made for rent justly due, the 
directions of the 2 Win. & M. c. 3, for enabling the sale of goods 
distrained fur rent, have not been strictly pursued, but through the 
mistake or inadvertency of the landlord or other person entitled to 
such rent, and distraining for the same, or of the bailiff or agent 
of such laudlord or other person, some irregularity or tortious act 
hath been afterwards done in tho disposition of the distress so 
seized or taken, for which tho party distraining hath been deemed 
a trespasser oh initio, and in an action brought against him, the 
plaiutitV hath recovered tho full valuo of tho rent for which tho 
distress was taken, enacts, that where any distress shall bo made 
for rent justly duo, and any inogularity or unlawful act shall be 
afterwards dono by the |>arty distraining, or his agents, the distress 
itself shall not bo deemed to be unlawful, nor tho parties making 
it be therefore deemed trespassers ah initio ; but tho party 
aggrieved by such unlawful act or irregularity may recover full 
satisfaction for tho special damage ho shall have sustainod thereby, 
aud no moro. 

Tho plaintitf, therefore, con only recover for an irregularity in 
dibtraiuiug aud selliug where actual damage is proved. For tho 
original taking there is to bo no action ; the distrainor is to bo 
considered as being in jwsscssion of the goods, notwithstanding a 
subsequent irregularity. And although he holds tho goods with a 
special authority to deal with them in a particular way, and is 
liable for abusing that authority, yet the Act says that tho tenant 
shall recover full satisfaction for tho damage, And no more. 
Where, therefore, there is no special damago there can be no 
satisfaction, and a verdict for nominal damages is not sustain¬ 
able. Where the damages aro merely nominal the defendant is 
entitled to a verdict (*). Where, therefore, the plaintiff in his 
declaration complained of tho sale of his goods within five d/vys, 
and proved that they were sold too soon, but there was no 
evidence to show that ho had sustained any damage thereby, 
it was held that the judge ought to direct a verdict for the 
defendant (t). But the statute, as wo have scon, does not 
apply to cases where the original entry upon the premises was 
effected in an unlawful manner, os by breaking open an outer 

(r) Lyon r. Tomlri^ \ M. A W. 60S. (f) Lucas r. Tarlrfon, 3 H. b N. 116; 

(«) Roiigri h v/ Parker, 18 C. a 112; 27 Law J. Kxch. 248. 

25 Law J. 0. P. 220. 
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door, and where, consequently, no talkl distress has ever been 
effected (u). » 

Keeping the dietvesa without selling .—It has geueially been 
considered tliat the words in the 2 Win. A M. c. 5, s. 2, '* shall and 
may lawfully sell,” moan that the landlord must give the statutory 
notice of the distress, and must proceed to appraise and sell, if the 
tenant does not replevy withiu the live days, or desire the landlord 
not to sell. If, howevor, the landlord should neglect to give notice 
of the distress, and to appraise and sell, but should content himself 
with keeping the goods in his hands, he will not be liable to an 
action for the detention or conversion of the chattels, unless the 
tenant can prove that he luul gaiued a right to havo the goods 
delivered tip to him, ami that he hod sustained some special 
damage by the detention (c). The landlord has a lion for his rent 
upon tbo things distraiuod/aud lint at common law a right to keep 
them as a pledge until his rent is paid (ante, p. 300), and ho 
can only be made responsible for not selling in an action founded 
upon the statute. 

The landlord may, with the assent ot the tenant, detain the 
things distrained, or convert them to his own use in satisfaction 
and discharge of the tent ( y ; . Hut to obtain a titlo ns against 
a third person whose goods have been distrained, tliero must be an 
actual sale. A taking of the goods by the landlord at the appraised 
value is not sufficient (s). Whin ft landlord distrains and docs not 
sell he cannot while lie holds tlu) distress bring an action for rent (a). 

Iiulemnification of bailiff **—Wo have already seen, that if a 
landlord employs a bailiff* to make a distress on a tenant for rent 
alleged to be due from such tenant to the landloid, and it turns 
out that the landlord had no right to uistiaiu, aud tbo bailiff has 
to pay damages for the unlawful distiess in an action brought 
against him by such tenant, the bailiff may maintaiu an action 
against the landlord for compensation (h). 

Action foi' damugen for wivnyjul distres «.—If the land¬ 
lord has distrained for more rent than is duo, and tho tenant has 
tendered the amount due before the distress made, his remedy, 
if a distress is afterwards made, would be either by replevin, or 
an action for a trespa.**, or for a wrongful seizure and conversion of 
tho thingB distrained {antt, p. 320). If the tender is mode after 
the distress, an action would be maiutaiuable for the detention of 


(u) Attack r. Bramuyll, ante, p. 325. 

(x) JTe* r. Nibbs, 4 C. IX. 160 ; 

▼. Thermo*, 11 Exch. 870; Au/yn r. 
Parker, supra ; ten Fell v. WhiUobtr, L. 
K. 7 Q. B. 120. 

(y) Jones r. Sawktns, 5 C. R 142. 

(*) King T. England, 33 U\r J. Q. 15. 


145. 

(а) Lthaoi r. PlilpoU, L. R. 10 Ex. 
242. 

(б) Rnnhngs r. Bell, 1 C. B. 059 ; 
Ibbrtt v. Za- La dalle, 6 U. AN. 237 ; 
30 Uw J. Exch. 44. 
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tbc properly (d).‘ Tho mere retaining by-the landlord of the 
goods distrained after tbe tenant baa gained a right to have them 
delivered up to him will not reiider the laudiord liable to an action 
for a tiespass. A landlord, therefore, who refuses a proper tender, 
is not to be regarded as a trespasser merely by reason of his non- 
feasanco in failing to deliver up tbe distress on being required so 
to do, but bis refusal may amount to evidence of a conversion (e). 

If a landlord makes a second distress for the same r$nt whon 
bo might have taken sufficient at first, ho is liable to an action 
for the wrongful conversion of the things seized under tho second 
distrers (/). i 

The wiongful seizure of beasts of the plough, or of the tools 
and implements of a man’s trade, may lx* made the foundation of 
an action of trespass as well as of an action upon the case {y ). 

An action tor an oxccsshe distress may be biought by a lodger 
or under-tenant whose goods have lKmn tuken, as well as by the 
lessee himself (h)i Whcio the plaintiff was tenant of a house, in 
which weic good* that had been a/signed to his wife’s trustee, 
who lived with tlcm, hut the plaintiff had the actual use rfnd 
enjoyment of the gnnds, it was held he had sufficient special pro¬ 
perty in tho goods t/ entitle him to maintain an action for an 
excessive distress (/'). ^ , 

Parties to be made drfnuluvt • —Where a landlord authorised 
his bailiff to distrain for rent due to him from his farm tenant, 
and the bailiff by mistake distrained the cattle of another person 
beyond the boundary of the farm, and sold them, and paid oVcr 
the money he reeeived for them to tho landlord, it was held that 
the landlord was not responsible for the trospa-^s, unless he received 
tbe money knowing of tbc wrongful seizure, or unless he meant to 
adopt tbc act of tbe bailiff at oil hazards (/•). But if the landloid 
bus appointed an inexperienced, insolvent, or incompetent bailiff, 
or has neglected to furnish him with piopor instructions, he^ will 
bo responsible in damages in an action for negligence. And 
evciy landloid who gives a broker a general authority to dis¬ 
train is icsponsible if his broker exceeds bis authority, by dis¬ 
training things which are not distrninnble (/), or if be sefls goods 
without having them duly appraised (m ); but a landlord who 


(d) Oalhae v. (Wns 1 <' B. 788 ; 
Ohp\n v. Thamoij 11 l.vch 873 , «*/*, 
p. 331. 

(c) Wist v. XM», 4 C B 172. 

(/) Ikvcson v. Ciom 1 C. B Ml- 
(</) Nary ft v. Uuu, UHH 439 ; 
28 L. J. Q. B. 143. 

(A) PuKer v. Mgar, 2 C. * P. 374 ; 
bod r. Hell or, 19 I-iw J. Exch. 279 ; 
and »re fuitheV, as to actions lor tbe un- 
Ltmlul seizure and conversion, and un¬ 


lawful detention of chattels, Ad<L on 
Toits 5th «d by Care, pp 468—483. 

lO Fill r. IV kxl taker, 1*. R. 7 Q. B. 
120 . 

(1) Lntis v. Read, 13 M. k W. 887 : 
Ftuna. * r. Roshrr, 13 Q. B. 780. 

(0 GawdtUt r. Ktng, 3 C. lh, N. 6. 
59. 

(w) Under v. lanoync, 6 C. Bf N. S. 
630. 
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does not personally interfere in riaking a duties is not liable for 
the neglect of the broker in not delivering a copy of his ohargea, 
Ac., pursuant to the statute (n) (ante, p. 333). 

All persona who aid, or counsel, or direct, or join in a trespass 
are joint-trespassers, but one partner cannot drag another into a 
trespass without hia previous consent, or without his subsequent 
concurrence, t Where, therefore, one of sevoral partners signed 
a distress-warrant in bis own name on behalf of the firm, it 
was held that this was no proof that the distress was authorised 
by the firm, so as to render the other partners responsible for 
it It must be shown, either by evidence before the transac¬ 
tion that they all joined in ordering the distress, or by evidenoe ' 
afterwards that they concurred iu and received the- benefit 
of it (o). 

A cognizance by a defendant, as bailiff of an executor, for rent 
due to the g testator, is supported by proof of a distress by him in 
the oame of the testator, and by his direction, but after his death; 
such distress, though made before probate, having been afterwards 
ado’pted and ratified by the executor ( p ). 

Avowries by joint tenants, coparceners, and tenant+in- 
common.— If the distress is made by a bailiff or agent on bobalf 
of all, all must join in the avowry and conusance (q). Tcnantt-in- 
common, on the other hand, must avow the taking of the distress 
in respect of their sevoral shares. Thus, if tbreo tenants-in-common 
distrain thirty beasts, one of thcmjinubl avow for ten, the other for 
ten, and the third for ten more (#•). But ono of several tenants- 
in-commen may, as we have seen, di-train and avow for his own 
share of the rent (ante, p. 312). 

The plea of riens in arrere simply alleged that no part of tho 
rent alleged in tho avowry to be in arrcar was in arrear. Under 
til is plea payments made to a giound landlord, or other incum¬ 
brancer having claims paramount to the claim of the immediate 
landlord making the distress, may be given in evideuce in reduction 
of the rent, as such payments arc always presumed to be authorised 
by the landlord, he being obliged to protect the tenant from them, 
and art treated as payments of rent by tho tenant (*). But pay¬ 
ments which are not a direct charge upon the demised premises 
catonjjt be given in evidence in satisfaction and discharge of the 
rent, unless they were directed or sanctioned by the landlord (t). 

• % 


(*) Sort v. Leach, lM.kW. MO. 

(ol Petrie r. Lament, Car. k M. 98. 
0) Whitehead r. Taylor, 10 Ad. k K. 
210 . 

(9) v. Bata, 1 8*1 V. 389. 

(rj'Litt. *ec. 314-317; PKilpoU r. 
Dobtnns* S 3 M. k P. 320. 


(«) Jona r. Morrn, 3 Kxch. 748; u 
to payments under tho Metropoli* Man- 
ailment Amendment Act, 1882, 25 A 28 
Viet. c. 102, a. 98, me Ryan r. Thorwp- 
eon, 1* R. 3 (J. P. 144. 

It) Damn r. Stacey, 12 Ad. k K. 51L 


X 
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The meaning of the plea of ricvs in arrere is, that the plaintiff 
at the time of tho distress was in arrear to nobody; and if he has 
not paid anybody, he cannot, under this plea, contest the defendant's 
right to the rent (it). 

Of the plea of not guilty “ by statute m in actions of trespass, 
or upon the case for an unlawful distress. —By the 11 Geo. <2, 
c. 19,8. 21, it is enacted, that in all actions of trespass, or upon the 
case, against persons entitled to rents or services, their bailiffs or 
other persons, relating to any entry upon premies chargeable with 
feudi rents or services, or to any distress or seizure thereupon, it 
shall be lawful for the defendants to plead the general issue, and 
• give the special matter in evidence, inserting in the margin of the 
plea the words 11 by statute ” ( x ). Under tho plea of not guilty 
“ by statute,” therefore, the defendant may give in evidence that 
he entered the plaintiff’s house under h warrant of distress for rent, 
and was forcibly turned out of possession, and that ho thereupon 
re-entered, and ^roke open the door of the house, in order to seize 
the plaintiff’s goids. Everything which he might lawfully do in 
order to make tlr* distress is admissible in evidcnco under this 
plea (y). The plea ^its in issue not only the matter of justifica¬ 
tion, but the tenancy and ownership of tho goods (s). 

Plea of a recovery of the goods in an action of replevin .— 
A pica by the defendant, setting forth that the plaintiff commenced 
and prosecuted an action against the defendant in the county court 
of the district within which the distress was taken, and obtained 
tho judgment of tho court for the return of tho goods, and has 
recovered his goods, and damages for the taking and detaining them, 
is a good plea in bar to an uclion for an excessive distress, as it 
tdiovrH that the plaintiff has already had his remedy (a). 

So, where the defendant’s broker appeared upon the plaintiff’s 
premises, and said, “ Unless you pay me 2U. for rent, and three 
guineas for expenses, I shall take your goods,” and the plaintiff 
paid the money, it was held that it did not lie in the defendant’s 
mouth, after receiving the money, to say there was no distress (b). 

Proof of Excessive Distress. —It is not, as we have seen, for 
every trifling excess that an action is maintainable for an excessive 
distress. It must be disproportionate to some considerable extent 
(an*, p. 326), and must be productive of actual loss or damage 
to tho plaintiff (c). 

(u) Wiffhtraan, J., Wheeler r. Brnns- 
combe , 5 Q. R 879. 

M Reg. Gen. Hil. Term, 18 Viet R. 

21; 1 Ell. It Bl. Anp. Ixxxiii ; Jnd. Act 
Or. 19, R. 18. 

(y) Enalelon r. GutUndac, 11 M. A 

W. 489. 

(s) Willuoru v. Jones, 11 Ad. A E. 


843. 

(а) Phillips r. Berryman, 2 Doug. 
288. 

(б) Hutchins y. Seott, 2 M. A W. 811. 
(e) Rodgers r. Parker, 18 C. B. 112; 

25 L. J. C. P. 220; Iauos v. Tkrletou, 3 
H. k N. 120 ; 27 Uw J. Exch. 246: 
PiggoU y. Builes, 1M.4W. 450. 
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If the grouml of action is that the defendant distrained for 
more rent than was really due, the plaintiff must, prove that he 
tendered to the defendant the sum really due, with enough to 
cover the lawful charges of the distress (<f); or that the defendant 
sold the things distrained, And realised hy the sale of them more 
than was sufficient to satisfy the rent really duo with the cost* of 
the distress (e). A distress may, as we have aeon, be excessive, 
although the goods when sold may realise less thau the rent and 
expenses (/). ¥ 

Proof of material avei'meat* in the decl/uation. —The state¬ 
ment in a declaration for an unlawful distress of the namo of the 
pereon to whom the rent distrained for is duo, is material, and mu%t 
be proved as laid (g). But it is not necessary to prtfvo tho precise 
amount of rent alleged in the declaration to be due ( h ). 

Proof of waiver of right of action. —A right of action for an 
unlawful or excessive distiess once vented, can only be destroyed 
by a release under seal, or by the acceptance und receipt of some¬ 
thing in satisfaction of the wrong done. A tenant, therefore, does 
not waive his right of action for an cxcewflvo distress, though ho 
afterwards enters into a written agreement with his landlord 
respecting the sale of the effects seized (i). 

Proof of tenancy oh Ixtwtm jMntiJf uiUl thefrndaut, if not 
admitted upon the record, may be established by parol ovidcnco of 
the fact, notwithstanding that the tennney has been created by a 
lease or agreement iu writing not produced {k). Proof of payment 
aud acceptance of rent will establish the fact of the relationship 
of landlord and tenant lictweon the person paying and tho person 
receiving the rent, notwithstanding the existence of a written 
contract of demise between them which is not produced (£). And 
“ I have no doubt,” observes Bay ley, J., " that submitting to a 
distress acknowledges the tenancy. Tho landlord after distraining 
cannot bring an ejectment; and the occupier, if ho does not roplevy, 
is, I think, precluded from denying the title of tho landlord ” (m). 
But payment of rent under a distress is not a conclusive admission 
of the title of the distrainor. Couuter-evidenco may be given on 
the part of the tenant to show that the distrainor never had any 
title ( n ). 


(<*) 0/yuH v. Tkoirtat, 11 Kxcb. 873 ; 
25 Law /. Exch. 125. 

(«) Tanered y. LeyUtnd, 16 Q. B. 680 ; 
Frrnch v. Phillip*, lH.tN. 567. 

(/) Smith y. Ashforth, 827. 

Inland y. Joknoon, 1 B. N. C. 

(A) Gwinnett V. Phillip*, 3 T. R. 643 ; 
Sell* ▼. Boar*. 8 Moore, 454. 

(*) Willoughby v. Backhnm, 2 B. k 


(\ 821; Dayti* y. Uther , 4M.A P. 700; 
7 lUng. 153. 

(k) Rex y. Hull, 7 B. k C. 611; 1 M. 
k Ry. 448. 

t/) Doe y. Afvrrit, 12 Eaxt, 287, 289n. 
(m) Pan ton r. Jour*, 3 Carapb. 372 ; 
Cooper v. BUindy, 4 M. k Sc. 560 ; 1 B. 
N. C. 45. 

(a) Knight r. Coz, 18 C. B. 645. 

* 2 
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• Proof of payment of rent by a tenant to an agent of the land¬ 
lord who has received it on account of the landlord, and paid it 
over to him, is evidence against the tenant that he holds of such 
landlord, although the latter was unknown to him, and he sup¬ 
posed at the time he paid the money that the agent received it on 
account of another person (o). But proof of payment of rent to a 
particular individual claiming to be entitled to receive it, is only 
prhnd facie evidence of a tenancy under the claimant, and the 
presumption of the particular tenancy may be rebutted by proof 
that the payment was raado by mistake or under a false repre¬ 
sentation (p). 

Proof of an attornment by the tenant to a receiver appointed 
by the Court of Chancery, is proof of a tenancy by estoppel as 
between the tenant and the receiver; but the attornment does not 
enuro to the benefit of the person subsequently declared by the 
court to bo the owner of the property ( 7 ). 

Proof of the ihitnre and term * of a tenancy will best be effected 
by production of the written demise, wheie the tenant holds under 
h leaso or agreement in writing. If the contract is in the hands of 
the defendant, the plaintiff who desires to prove tho amount of the 
lent, the time at which, or the circumstances under which, it 
became due, should givo uotico to the defendant to produce it at 
tho trial, in order to let in secondary evidence of its contents (r). 
The old rule of law that tho terms of a tenancy or the amount of 
the rent can be proved only by the production of the writing when 
the tenant holds under a written contract of demise, does not 
oxdude cvidenco of admissious and acknowledgments of those 
terms mado by a defendant holding under a lease in writing not 
produced. It has been held that whatever a person says, or his 
sets amounting to admissions, are evidence against himself, although 
they Tclate to the contents of some deed or writing, and go to 
prove the nature and contents of a written instrument not pro¬ 
duced (*). Where, therefore, a defendant held lands under a 
written demise, it was held that the defendant’s verbal declara¬ 
tions of tbo existence of the tenancy, and of the amount of tho 
rent paid by him to the plaintiff, were admissible in evidence 
against him, without the production of the writing under which 
he held (/). 

Where on the letting of lands the terms of the demise were 
read from a printed paper by the landlord’s agent, and the tenant 


( 0 ) BUchiugs r. Thompson, 5 Exch. 

(p) Fenner v. Dvptock, 9 Moore, 40. 
( 7 ) Emm r. Matthias, 7 Ell. A Bl. 
690 ; 26 Law J. Q. B. 309. 

(r) Roacoe'i Ni*i Prius trident*, p. 8. 


(f) Slattcrie r. Poolry, 6 M. A W. 668 ; 
BoxUer v. Peplo w, 9 V, B. 498; 19 Law 
J. a P. 198 ; Earle r. ficktn, 6 C. A P. 
642. 

ft) Howard v. Smith, 3 M. A Or. 254; 
3 Sc. N. R« 674. 



DISTRESS FOR RI?XT. 


S41 


SECT. IL] 


entered end occupied, and paid rent, it was held that the agent 
might give oral evidence of the terms, using the printed memo¬ 
randum to refresh his memory (n). « 

Damage# recoverable—Double value.—By 2 Win. & M. seas. 1, 
c. 5, s. 5, it is enacted that if any distress and sale be made by 
virtue and under colour of that Act for rent pretended to be arroar 
and due, where no rent is arrear or due to the person distraining, 
the owner of the goods distrained and Rold may by action of 
trespass, or updn the case, against the person distraining, recover 
double the value of the chattels so distrained and sold, together 
with full costs of suit. When an action is brought upon this statute 
for the seizure and sale of goods for rent pretended to bo in arrear 
and due, when in truth no rout is in arrear or due to the porson 
distraining, aud the plaintiff claims double the value of the goods 
distrained, the jury should be directed, if they find for tho plaintiff, 
to ascertain in the first place the actual value of the goods, and 
then to give damages to the plaintiff to the amount of doublo the 
value. If the jury asses* the damages generally at a certain sum 
and it turns out that tluy liavo assessed only the actual value oi 
the single damage, the nii*take cannot bo rectified, and judgmont 
cannot be entered up for the double or treble value. But if thoy 
expressly find and assess only the actual value, the plaintiff may 
apply to the court to have judgment entered up for double value, 
according to the statute (a). 

Whenever the landlord has distrained, without any right or 
authority to distrain, there is a trespass upon, and injuiy to, the 
realty, independently of the trespass in regard of the seizure of the 
chattels, and the tenant is eutitled to recover substantial damages 
for the disturbance of the peaceful possession of his house, as well 
a8 for the unlawful seizure of tho goods. 

The damages if cove ruble where the entry upon the premises 
was effected in an unlawful manner, and the parties had no right 
to touch the goods after they had entered, by reason of the trespass 
in entering, aro the same as would be locoverable from a stranger 
who hod broken and entered the house without any colour of 
authority, and it does not lie in the defendant's mouth to say, in 
mitigation of damages, that he had sold the goods, and applied the 
proceeds of the sale in satisfaction and discharge of the rent (y). 
Where a distress is wrongful, the party distrained’ upon has a right 
to be replaced in the situation in which he was before the seizure, 
for “parties are not to extort even what is justly due by the 


{Icfd) ▼. Tamil*, 5 Ad. & 

(*) Madera r. Farris, 1 C. B. 71S ; 
Add. ob Tort*, by Cave, 5th od, p. 75, 


Double asd Treble Damage*. 

(*) AUaetc r. JBnmicttt, 82 Law J. Q. 
B. US. 
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improper oxecution of a warrant" If good*, therefore, wrongfully 
distrained have been sold, or money has been paid to procure the 
liberation of goods distrained, the value of the goods in the one 
case and the money j>aid in the other will be recoverable, as well 
os any special damage that may have been sustained, and the 
landlord cannot appropriate the money he has received by trespass 
and wrong in payment of the rent due to him (z). 

Recovery of special rfamaye. —We have already seen that by 
the express terms of the 11 Geo. 2, c. 19, s. 19, the party injured 
by an unlawful act committed after a lawful distress, is only to 
recover the amount of damage he lias actually sustained. This 
damage, in the case of a wrongful seizure and sale of growing 
crops, is the difference between the amount for which the crops 
would have l>ccn sold if the sale had been regular, and what 
they actually sold for; and where there is no difference, or it is 
proved that the crops were sold for more than they were worth, 
no damages arc recoverable, and the defendant is entitled to a 
verdict (a). 

in an action for selling goods distrained for rent without an 
appraisement, aud without complying with the provisions of 2 Wm. 
& M., sens. I,c. o (ante, p. 330), the measure of damages is the 
real value of the goods sold minus the rent. The wrong-doers 
cannot get oft* by handing over to tin* plaintiff the mere proceeds 
of the bale (/>). 

In an action for an excessive distress, where the excess consists 
wholly in seizing growing crops, the piobahlo produce of which is 
capable of being estimated at the time of the seizure, the plaintiff 
is not entitled to recover the full value of the crops beyond the 
amount for which the distress ought to have been levied. “ The 
true measure of damage is simply a compensation for tho addi¬ 
tional expense of a distress, and of keeping possession of that 
part of the crops *liich it was unnecessary to take during the 
time of possession; and some compensation for the loss of the 
absolute ownership and power of disposition for tho same time ; 
or, if the tenant has replevied, then a compensation for the 
additional expense and inconvenience of replevying to & greater 
amount.” (c). 

Where the plaintiff in his declaration for a wrongful distress 
claimed damages for the loss of divers lodgers, without naming 
any, Lord Ellenborough refused to allow him to prove that he had 

{:) Attack v. Browtcrfl, 3 Ji. & S. 5*20; rmiulhn• x. Tmufuw, 1 Cr. k M. 32£. 
32 Uv J. Q. B. 146 ; Smrdl v. Ch,nn- (b) r. Egrrlon, 7 Kxch. 407 ; 

pioH, 0 Ad. k B. 407. v. Cnvde, 2 Cr. ^ J. 337 ; Wkit- 

(a) Huthf Is y. Parker. 18 C. B. 112; mriK r. Mrufn*, 2 C k K. 617. 

Luuis v. TartetoH, 3 H. k N. 116 ; (c) Piyntt v. Birtles, 1 M.& W. 461 
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in fact lost a lodger, because the name of the lodger had not been 
specified in the declaration (cf). 

If the landlord takes some things that are distrainable, and 
other things which are not, this does not render the distress 
wrongful ab initio; but the wrong is limited to tho seizure of 
the goods which were not distrainable, and the tenant is entitled 
to recover only the actual damage sustained by him from the 
seizure of those particular chattels («). lu respect of the things 
not distrainable, the distrainor Is a trespasser oh initio, and the 
full value of them is recoverable (/). 

Nominal damage* are recoverable in an action for an excessive 
distress where no actual damage is proved (y). 


SECTION III. 

THE LETTING OF CHATTELS. 

Of bailment* for hire. —The term bailment, derived from tho 
French word bull or Uuller, to delivor, denotes, in the common law, 
a delivery or transfer of a chattel from one person to another, in 
order that something may be done with it, either for the benefit of 
the owner, or of the party who receives it as tho temporary pos¬ 
sessor, or for the mutual benefit of both of them, and is applied to 
contracts for the letting and hiriug of chattels, as well as to 
contracts for the delivery of them to persons for safe custody or to 
workmen to be worked upon or dealt with iu the corn sc of their 
employment The terra is also equally applicable to contracts for 
the letting aud hiring of realty, although it is not used in the 
common law to denote that class of contracts. In the French law, 
the terra bail a foyer, or bail for hire, anciently denoted a contract 
for tho letting and hiring of a house, or farm, or immovable 
property; but in modern times it has been applied by the French 
jurists to contracts for the letting and hiriug of persoualty as well 
as of realty. In this class of contracts, the person who delivers 
the chattel for the purposes of the contract is called the bailleur 
or bailor, and the party who receives it the bailee. 

If one man bails or delivers a chattel to another to be used for 

(d) Westwood r. Cownr, 1 Stark. 172. >rdl, ante, p. 342 : Edavjvdsonr. Nuttall, 

(«) Harvey v. Poaxk, 11 M k W. 740. 34 Law J. 0. V. 102. 

(/) Keen v. Priest, 4 H. A K. 230; (?) Chandler t. Do*Uon, 8 H. k C. 

28 Law J. Exch. 157 : Attack r. Bmm ■ 5f t ; 34 Law J. Exch. 89. 
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hire upon the express or implied lyiderstandtog. that the chattel is 
to be put into a serviceable stato a*d made beady for immediate 
use by the hirer, there is no implied warranty or undertaking ah 
the part of the bailor tbat the chattel is in any particular state or 
condition, or fit for any particular purpose. But, if he expressly 
or impliedly represents it to be fit for immediate use, or to be 
applicable to any particular purpose,- he impliedly warrants the use 
for which he receives the hire. If a man, for example, lets out the 
naked hull or the mere fabric of a vessel, upon the terms that the 
hirer is to man and equip her, and get her ready for sea, there is no 
implied warranty or undertaking on the part of the shipowner that 
the vessel is in any particular state and condition at the time of 

if he mans and provisions and 
equips the vessel himself, and holds her out as fit for immediate 
use, there is an implied promise or undertaking on his part that 
she is seaworthy and fit for use, and properly found and provided 
with stores and provisions, seamen and officers, and all things 
needful to the due prosecution of the voyage (a). So, if a man lets 
out the meie fabric of a coach or carriage upon the understand¬ 
ing that the hirer is to provide the horses, harness, servants, and 
equipments, and prepare the vehiclo for use, there is no implied 
warranty or undertaking on his part that the chattel is in any 
particular state or condition at the time that he parts with tho 
possession of it; but, if he gets it ready for the road, he impliedly 
warrants the vehicle to be road-worthy and fit for the performance 
of the journey for which it is known to be required; and this 
implied warranty extends to the coachman, horses, and harness, and 
all the other necessary equipments for the journey. And, if a man 
lets out furniture for immediate use, there is an implied warranty 
on his part that it is fit for use, and free from all defects incon¬ 
sistent with the reasonable and beneficial enjoyment of it (b). “ If 
he lets out vessels for holding oil or wine, and furnishes to the 
hirer vessels that are not in good condition, he shall be responsible 
for the damage tbat may accrue; for he who lets out a thing for 
use ought to know whether it is lit for use, and to warrant the use 
for which he Ukcs the hire ” (c). If he lets out a horse bridled 
And saddled, and prepared for immediate use by an equestrian, ho 
impliedly warrants the equipments to be road-worthy and fit for 
use, and tho horse itself to be well shod (<£), and free from such 
vices and defects as render it dangerous and unfit to ride. 

(a) Lyon v. MelU, 6 Ei*t, 437 ; Bur- (6) Sutton ▼. Tempi r, 12 M. k W. 60. 

geu v. IVuUutu^ 33 L. J. Q. B. 17; (c) l>om*t l 1, tit. 4, *. 8, 8 ; Dig. 

Stanton ▼. Buhardeon, L R. 7 C. P. Kb. 10, lit 2, 19, ■. 1. 

621; 0 C. P. 390; 41 L. J. C\ P. 180 ; (rf) Pothier (Louaob), No. 64 ; Black- 

43 L. J. V. P. 230 ; Stul r. The State more ▼. BritL * Sitter By. Co., 8 'E1L 

Steaimhip Co, 3 Ap. Ct*. 72. & BL 1061; 27 L. J. Q. B. 167. 
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Of the 4iUui and responsibilities of the hirers qf chattels .—If a 
ooaA-proprietor-leti his coaqji Aid hones for a journey, and the 
coach is driven hy the coachman, and is under the direction aud 
management of the servants, of the owner, the latter is bound to 
kdep the horses properly shod, and the carriage in good 'travelling 
order ; but, if the possession thereof is transferred to the hirer, and 
the carriage is driven and managed by the hirer's servants, this 
duty then falls upon the hirer, although the owner or letter of the 
chattel* may, under certain circumstances be obliged, as we shall 
presently see, to repay to the hirer the money expended by him in 
repairn (e). Whenever a chattel bailed or delivered to a hirer to 
be used for hire has sustained a partial injury through an inherent 
defect in the article itself, or by reason of some inevitable accident 
which threatens its total aud immediate destruction, and the effects 
of such partial injury may be obviated and the chattel preserved 
for future use by repairs and remedies promptly provided, there is 
an implied authority from the owner to the hirer to undertake the 
necessary repairs and apply the remedies, and incur nil such 
expenses as a prudent mau would, under the circumstances, incur 
for the preservation of his own property. Iu order to establish a 
claim for the payment of expenses of this description m the 
Scottish law, it is necessary, observes Mr. Bell, to show in tho first 
place that tho occasion ot the expense was not ascrihable to the 
hirer; secondly, that the expense was indispensably necessary ; 
and, thirdly, that the ownci had notice of it as soon os circum¬ 
stances permitted (/) 

Of the use of chattels let to hire — l/meefrom negtiyenoe. —Every 
hirer of a chattel is bound to use the thiug let in a proper and 
reasonable manner, to take the same caic of it that a prudent and 
cautious man ordinarily takes of his own property, and to return it 
to the bailor or owner at the time appointed for its return (or 
within a reasonable period alter request, if no such time has been 
agreed upou), in as good condition as it was in at the time of the 
bailment, subject only to the dcterioiation produced by ordinary 
wear and tear and reasonable use, and by injuries caused by 
Accidents which have happened without any fault or neglect on the 
part of the hirer. Where the hirer contracted to deliver up a 
barge at the conclusion of the hiring “ in good working order with 
all her rigging, gear and implements complete,” it was held that 
this must be construed with reference to the condition of the barge 
(which was an old one) at the commencement of the hiring (/t). 

Losses from piracy, robbery, theft, disease, and accident .—If the 

(<) Pothior (LocAotf, No 117, 129. (A) Skradn ?. Ward, 18 C. B. N. 8. 

(/) 1 Bell. Com. 458. " ‘ ” " A 
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thing let to hire perishes, or is destroyed by fire, or is stolen 
without any neglect or want of care on the part of the hirer, the 
latter will not be responsible for the loss (i) ; but in cases of 
stealing, a robbery by force must be proved, or, if there has been a 
secret theft, it must be shown by the hirer that he had taken all 
such precautions as are ordinarily taken by prudent men to pro¬ 
tect their own property from depredation. If a ship hired for a 
particular voyage, and placed in the possession and under the 
control of the hirer, be captured by pirates, or be lost in a storm in 
the ordinary course of the voyage, the owner must bear the loss; 
but, if the hirer has deviated from the ordinary course, and sailed 
unnecessarily through dangerous channels, or into seas infested 
with pirates, and needlessly encountered risks not contemplated by 
the owner at the time of the hiring, and which would piobably not 
have been run by him except for a greatly increased rate of 
remuneration, the hirer is liable for the loss. 

An owner of a chattel which is out on hire for an unexpired 
term may maintain an action against a third person fora permanent 
injury thereto (£). 

Jktennhuition of thn Ixiihmul .—If chattels have been bailed or 
lot to hire for a certain term, ami the bailee docs an act which is 
equivalent to the destruction of the chattels, or which is entirely 
inconsistent with the terms of the 1 ailment; if ho sells, or attempts 
to sell, the chattels, or to dispose of them in such a way as to put 
it out of his power to icturn them, the act operates like a dis¬ 
claimer of tenancy (auto,p. 2.’>7), the bailment is at an end, and the 
possessory title reverts to the bailor, and entitles him to maintain 
an action for the value of the chattels ( l ). 

Loam of monry to U oml forhiiv .—The lending of money for 
hire is ordinarily denominated a loan at interest, as distinguished 
from a commalatuin or gratuitous loan, where the sum advanced 
only is paid back without any interest or fruits of increase. A loan 
of money to be used for hire is a loan for use and consumption, the 
identical thing lent not being intended to be returned, but its equi¬ 
valent in value and kind. The absolute property, therefore, in the 
subject-matter of the loan passes together with the transfer of the 
possession to the hirer or borrower; and the latter becomes indebted 
to the lender iu an equivalent in value and amount, with interest, 
which must be paid and rendered to the latter at the time agreed upon, 
or within a reasonable period after demand made, in case no time 


(0 William* v. Lloyd, W. Jones, 179; 
Taylor r. Co Id self, 3 B. 4 S. 836 ; 32 
I* J. Q. B. 164. 

(X) Altar* v. London A- &uU* Writ. 

By. Co. t II C. II N. S. 850 ; 31 L. J. C. 


1’. 220 ; and aec Loricnrin'rr Waggon Co. 
x. PitzAugh. 6 H. k N. 502; 30 L. J. 
Ex. 231. 

(/) Frnx v. BtUlcMont, 7 Exch. 159 ; 
21 L. J. Kf. 41. 
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for its return has been limited. The liability of the hirer or bor¬ 
rower, consequently, to repay the equivalent amount is not dis¬ 
charged by the loss of the money from robbery, fire, or inevitable 
accident 

Of commodatum and mutuum or gixUuitou* loan. —If the 
bailee is to have the use and enjoyment of the subject-matter of 
the bailment for his own benefit and advantage, without payment 
of hire or reward to the bailor, then tho bailment becomes a gratui¬ 
tous loan. There are in the civil law, two kinds of gratuitous loans, 
the one called a mutuum, which is a loan for use and consumption, 
the thing being bailed to be consumed and an equivalent in kind 
subsequently returned; and the other a mimmodatum, which is a 
loan of a specific chattel to be used by tin* lmiloo and returned in 
individuo. In the loau by way of mutu nm the bailor is called tho 
creditor, by reason of the credit given by him to the promise of the 
bailee, and the latter the debtor, because he owes an equivalent to 
be paid back (m). In the lean by way of roinnuu latum, tho parties 
are known in law by the ordinary appellation of borrower and 
lender. " The Latin language," observes Gibbon, “ very happily ex¬ 
cesses the fundamental differences between the commodatum and 
the MUTUUM which our poverty is reduced to coufound under the 
vague and common appellation of a loan. In tho former, the bor- 
lower was obliged to restore the same individual thing witli, which lie 
had been accommodated for the temporary suppl) of his wants; in 
the latter, it was destined for his use and consumption, and he dis¬ 
charged this mxituul engagement by sutotituting the some specific 
value according to a just estimation of number, of weight, and of 
measure ” (n). 

Jf com or potatoes, wine or biand), coals or oil, lie borrowed, 
they are borrowed to l>e consumed, the com king eaten, the wine 
drunk, and the coals and oil burned and consumed. A Joan of this 
description, therefore, is necessarily a mutuum ; for the identical 
thing lent cannot be returned, but an equivalent in kind must be 
rendered back. If money is lent to be used, the money is neces¬ 
sarily mixed with other coin of a similar denomination ; it passes 
into ofchor hands; its identity and individuality are destroyed; and 
the specific pieces of coin cannot be rendered back. A loan of 
money, therefore, is a muftium, the boirower being bound to restore 
not the identical money lent, but an eqiii\aleut in the shape of 
money of the same denomination and value (<»). But, if a horse or 
a book be lent for use, the identity and individuality of the chattel 
arc not destroyed or in any way affected by the use; the same 


(>*) Dig. lib. 50, tit Iff, lex 11 ; lib. 3, 2 
12, tit 1 , lex 2 , n. 1, 3. (h) Et, qiumiarn vobii turn cwiein ra 

(n) Gibbon's Roman Empiie, tb. 44, rd tjuvlcm luiturart rpialitatwred- 
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horse and the same book remain, though the one may have been 
ridden and the other read; the loan, therefore, is a comkodatum ; 
and tho borrower does not fulfil his engagement by rendering aa 
equivalent in the shape of a different horse or a different book of 
equal value, but is bound to return the identical thing lent(p). Ilf 
is of the very essence of a commodatum that the subject-matter of 
the bailment be granted to be used free of reward; for, if any¬ 
thing be paid for the use of the chattel, the contract is a contract 
of letting and hiring, and belongs to the class LOCATIO RBI (q). 

Liabilities of the borrower—Of the care to be taken of thing* 
borrowed—Negligence and misconduct of the borrower; —In a bail¬ 
ment by way of mutuum, the chattel bailed becomes the absolute 
property of the bailee to do what he pleases with it, and use it in 
any way he thinks fit(V) ; but in a bailment by way of com- 
moiUitum, the temporary right of possession and user only are trans¬ 
ferred, tho right of property remaining in the lender («); and the 
borrower, consequently, is obliged to render back the identical 
thing lent in as good a condition os it was in when borrowed, sub¬ 
ject only to the deterioration resulting from inherent defects or 
produced by ordinary wear and tear and the reasonable use of it 
for tho purpoHe for which it was known to be required (f). “ If I 
lend a piece of plate, and covenant by deed that the party to whom 
it is lent shall have the use of it, and the plate be worn out by 
ordinary use and without any fault, I shall have no remedy for the 
loss (&). But the borrower is bound,” observes Holt, C.J., " to tho 
strictest care and diligence to keep the goods so as to restore them 
back again to tho lender, because the bailee has a benefit by the 
use of them, m> that, if the bailee be guilty of the least neglect, he 
will be answerable ; as if a man should lend another a horse to go 
westward, and the bailee go northward, if any accident happen to 
the horse on the northern journey, the bailee will be chargeable, 
because he has inado use of the horse contrary to the trust he was 
lent to him under; and it may be, if the horse had been used no 
otherwise than os he was lent, that accident would not have hap¬ 
pened to him ” (x). If a horse is lent for the performance of an 
ordinary journey, and the borrower leaves the high road and travels 
unnecessarily through by-paths or dangerous roads, and the horse 
falls, and is injured, he will be responsible to the lender; but, if 

fluidufi, indc rthrn mutuum apprllatum /at twin, non naxitur obligate ; Dig. 
at quia ita a me tibi daiur, ut u utro lib. 12, tit 1, a. 2. Inatit lib, 8, tit 15. 
(hum Jiat ; Inst. lib. 3, tit 15 : Dig. lib. (t) Neuw nim commcdando remfacit 
13, tit (J, 1. 3, h. 6 . ejm cut ecmuiodut ; Dig. lib. 9. 

Ip) Doct aud Stud. Dial. 2, ch. 38. (0 Uandford v. Paltur, 5 Moore, 7S. 

( 9 ) Init. lib. 3, tit 15, a. 2 : Dig. lib. («) Hale, C. R, PmfrH v. 'Ricrofl. 

13, tit 6. 1 Saund. 828, b. 

(r) Aypfllata at autem tautui datioab (*) Ccgga v. Bernard, 2 Baym. 915 ; 
to, quod d( mco tuum/t : et \deo, ti non Bract, lib. 3, du 2, *. 1, pp. 99, 100. 
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the horse is lent for the purpose of hunting, then the borrower is 
justified in using it in by-paths ajid dangerous places, anjl may 
expose it to all the ordinary risks of the chase, because those risks are 
neceesarily incident to the use for which the horse was borrowed, and 
wore known to and must have been contemplated by the lender. 

The owner must stand to all the ordinary risks to whioh the 
chattel is naturally liable, but not to risks occasioned by negligence 
or want of ordinary caution on the part of the hirer. If a carriage, 
for example, let to hire, breaks down on the ordinary public 
thoroughfare, through the badness of the road, or is injured by a 
flood or inundation, the owner must bear the loss, although the 
carriage was driven by the servants and horses of tho hirer But 
if the hirer had gone out of his way to meet tho danger—if he 
had travelled by unusual and difficult roads, or crossed a plain 
subject to floods, when ho might have kept the lrigh grouud, and 
been safe, he must make good the loss that has been occasioned 
thereby. If the owner sends his own postillion or tj*achman 
to drive the carriage, the hirer is discharged from all 'Attention 
to the horses and the risks of the load, and is bound only to take 
ordinary care of tho glasses and inside of the carriage whilst 
he sits in it, unless ho officiously interferes and gives orders, and 
takes the management and diiection of the vehicle into his own 
hands (y). If a horse is hired as a saddle-horse, the hirer lias no 
right to use it in a cart, or as a beast of burden. If it is hired to 
go to Richmond, he has no right to go with it to York; and it, 
during such misuser, a loss occurs, tho hirer will be responsible 
therefor. 

If a horse hired for a journey is taken ill on the road, and the 
hirer calls’in a farrier, he will not be lcsponsible if the horse dies, 
although the death may have been occasioned by the injudicious 
treatment of the latter ; but if the hirer neglects to avail himself 
of proper advice and assistance, or chooses ignorantly to prescribe 
himself, and from unskilfulness gives the horse improper medicine, 
and the horse dies, he is liable to the owner for the loss (a). It is 
of course the primary duty of the hirer, in the absence of an 
express stipulation to the contrary, to supply an animal hired by 
him with suitable food during the time it is intrusted to him for 
use ; arid if a hired horse is exhausted, or becomes ill, and refuses 
its food, and the hirer notwithstanding pursues his journey, and by 
so doing injures or kills the horse, he will be responsible therefor 
to the owner (a). 


(v) Jodoi on Bailments, 88 ; Potter (a) llandfsrd r. Palmer, 5 Moore, 79 ; 
(Louage), No. 108,190 ;Tr. desOblig. 1, 2 H i Jl 852; Bray r. Moyne, 1 Oow, 

548. N. P C 1. 

(s) Beane v. KeaU, 8 Campb. 4. 
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The gratuitously permitting a person to use a shed, by himself or 
his servant, for a particular purpose, is a mere revocable licence, 
and has no analogy to a bailment of personal property; and the 
only duty imposed on such person is that there shall not be negli¬ 
gence in the iu>e of the shod; and he is not liablt for the negligence 
of his servant not within the scope of his employment (b). 

Losses from oithnavy ciuwaltie #.—The measure of care and dili¬ 
gence to 1x5 exercised for the protection and preservation of a thing 
l>ailed by way of I'ommodotuin , whilst it remains in the possession 
of the borrower, is that amount of care, prudence, and foresight 
which the most vigilant and careful of men exercise for the preser¬ 
vation and protection of their own property. The foundation for 
this increased liability on the part of the borrowor, in comparison 
with the hirer of a chattel, arises from the fact that tho lender him¬ 
self derives no benefit from the contract, but in making the bail¬ 
ment performs a gratuitous act of kindness dictated by his 
confidence in the bailee. The borrower cannot be mado responsible 
for inevitable accidents, or casualties which could not have been 
forosoen, and which no human prudence could have guarded 
against; but lie will be answerable for the “ least neglect” If the 
boirower of a horse puts the horse in his stable, and the horse is 
stolen from thence, the borrower will not be answerable for him. 
Hut, if the borrower or his servant leave the stable-doors open at 
night, and thieves take the opportunity of that and steal the horse, 
he will be chargeable for the loss ; for tho neglect to lock the 
door may have encouraged the thieves, and been tho occasion of 
the robbery (c). 

Misuser by the borrmver — Wautoj skill —If the borrower takes 
the horse off the high road against tho will of the lender, and rides 
him into wet and slippery ground, and the horse slips and is 
injured, the borrower must make good the loss. It has been said 
that every lender of a horse for riding impliedly bargains, at the 
time he makes the loan, for the exercise on the part of the borrower 
of competent skill in riding and the management of a horse ((f); 
but, if the bailor chooses, without making any previous inquiry, to 
entrust a fiery aud high-spiritod horse to a stranger, of whose skill 
in horsemanship he knows nothing, he has no right to expect the 
management and doxterity of an experienced rider. Neither, if he 
lends valuable property to a notorious drunkard or notoriously 
wild and reckless character, has be any right to expect the care 

(b) Williams r. Jones, 33 L. J. Ex. a 2; Doctor and Student, Dial 2, ch. 
297. 38. 

(r) Coggs v. Bernard , 2 Raym. 916; (d) Jones’s Bailments, 66 ; .Wilson r. 

Dig. lib. 44, tit 7, L, s. 4 ; Bract, lib. Brea, 11 M. k W. 116. 

3, cK 2, p. 99; Instit lib. 2, tit 15. 
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and attention of a very vigilant and painstaking person (e). By 
the civil law, the borrower is responsible for all losses and injuries 
to the thing borrowed occasioned by the private enmity of persons 
hostile to him, if he has by some fault or misconduct on his part 
provoked that enmity (/). The loan of the use, moreover, is 
strictly personal to tho borrower, founded on the confidence 
reposed in him, and does not, in general, warrant a user by his 
servants ( g ). 

Restoration of the thiny borrowed or its equivalent—Loss by 
nibbery, fire, or inevitable accident .—In the case of & loan by 
way of MUTUUM, the borrower is hound to restore, at the time 
agreed upon or within a reasonable period after request, an articlo 
of the same kind and quality as the one originally lent to him. 
If, by the agreement of tho parties, an article of a different 
character is to bo returned, the contract is not a mutuum, but on 
exchange or sale (It). All such things, say the civilians, as are 
ordinarily regulated by number, weight, or measure, such as wine, 
corn, oil, money, brass, silver, or gold, may properly be made the 
subject of a mutuum, as they can readily be repaid in kind of 
the same quantity and quality; but a horse, a greyhound, a 
fowling-piece, and all chattels whose value depends upon the 
intrinsic qualities of each in particular, and not upon the general 
attributes of the genus, cannot properly be made the subject of a 
mutuum, because, although they aro of tho same kind, yet each 
one of the kind differs so much from another in quality and attri¬ 
butes, that the creditor cannot be compelled against his will to 
take one for another. 

As the right of property in the thing bailed is transferred 
to the liailee by a bailment by way of mutuum, ho also is the 
risk of loss. If, therefore, the bailee is robbed before he roaches • 
home, or the thing bailed is destroyed by wreck, fire, or inevitable 
accident before it can be used, the bailee must, nevertheless, pay 
the equivalent which he owes to the bailor at the time appointed (t). 
u If money, corn, wine, or any other such thing which cannot be 
re-delivered be borrowed, and it perish, it is at the peril of the 
borrower. But, if a horse, or a cart, or such other things as may be 
used and delivered again, be used according to the purpose for 
which they were lent, if they perish, ho who owns them shall bear 
the loss, if they perish not through the default of him who 
borrowed them, or of him who made a promise at the time of the 


(e) Pothier, Pret d Vtag< , ch. 2, * 2, 
art. 2, No. 49; Bract lib. 3, tit 2, a 1, 
99 b. 

(/) Dig. lib. 19, tit 2, lex 27, a 4: 
(g) Brimgloe r. Mot rice, 1 Mod. 210. 


(A) Dig. lib. 12, tit 1, 2 3; 
Jiutralum Iaiuranec Co. T. Randclt, L. 
R. 8 P. C. 101. 

( 1 ) Instit lib. 8, tit 15, a. “Doct 
A ml l DiaL 2, ch. 38; Bract 99, a, b. 
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delivery to re-deliver : th£m We again. If.they be U8ed in any 
other manner than aceo^dii^ ta th* lendidg, ln.‘whatever ma&nar 
they may perish, if & be not by default of the o^flier, he ^rho bor¬ 
rowed them shaft be charged with them in law aMfcmBCtenee” (#). 
When 1 the loan is made by way of cOMMODATtflf,. the borrower 
rmust return the specific thing lent within a reaqpnhbto period after 
request, and if he neglects so to do, he is rej^msible' for all 
, a<fcident*> that afterwards happen to it He has $^<tight to detain 
the thing borrowed for any antecedent debt dud*4i> hiiri. The 
plain reason is that it would be a departure from tlja.t^cft*obliga¬ 
tions of the contract. No intention to give a lien fof’p'debt can 
be iraphed from the grant of a mere favour.” NdjtheV, can a t&* 
borrower set up a right to detain the chattel for the paynfont ‘of 
necessary expenses incurred by him in the keeping pre¬ 
serving it (0. H| •* ;. 

Advent claimants .— Eviction by title phjprffyin), p 0 st 4 . 

P 4 * i ' 

implied obligations and duties of the lender.—fyyce is, an 

implied undertaking on the paitof the lender to the boiiOwpr of a 

chattel net to conceal from the boi rower secret deftfcU in *the 

chattel known to the lender, which may make the/use* of the 

chattel perilous to the borrower. Thus, if one man lepds d gtfn to 

another, and the lender knows at the time he lends tfie gun that 

it is umiafo and dangerous to use, and neglects to disclose the fact 

to the borrower, he will be responsible in damage to fhq fetter if 

the gun buiats and injures him (m). But a gratuitous ldpoer of 

• an article is not liable for iujury resulting to the borrow^; pr his 

servant, while using it, from a defect not known to the lAdff (n ). 

Loans of money to one of several partners —Where*ode *>f 
several partneis, who was travelling for orders, called uppa, the 
plaintiff in the country, and, alter transacting business with, him, 
on account of the firm, borrowed a sum of money to defray his 
expenses back to London, Lord Kenyon held that, as the moxM^ 
was lent to the partner while employed on the partnership .busi¬ 
ness, the partnership was responsible for the payment of the 
debt (o). But, if the partner professes to borrow money for the 
firm, and misapplies it, and there be proof that the pl&intifffefttt'it 
# under circumstances of negligence, and out of the ordinary cou’ese 
of business, he cannot recover the amount from the other part¬ 
ners (p). And, if the creditor lending the money advances|J{ at 


(*) Noy’s M*xiro% cb 43. 

(0 Tmrv. Ford, 16 M. k W. 212. 

(«) Blokernort r. Brist. d: Ez liy 

Co., 8 Ell. & BL 1051: 27 L J. Q B. 
167 • 


(») UoeCartky t. Toms/t EL 4*N. 
329, 37 L J. Ex. 227. , , J ' 

(o) RoOixoell r. J£tmphrfy$, UEap. 

*°(/>) Loyd e. Ftahfield, 0 D^iLfc. 
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the request of on* of the partners, fee the-know* private pnrpoae* 
and private acebnxtaodatitm of - the latter, -.awl* ne^ fcj'thA tracing 
purposes oCthe copartnership, inch creditor (pnnot make the firm 
responsible for Jhe^repayment of the money, ($). If moijey is leit 
on the indifcdtlnl security and credit of ono partner alone, the firm 
at Urge cannot* be 4 charged with the re-payment of it, alihoughjj. 
May iftlf^hft'wkbeequently applied to the U9e of the partnership. 
Thus, where oaifrjartner was in the habit of drawing bills in Wa 
own napti.’efkT* getting them discounted by the plaintiff* aryl 
using .the'pivotfeds of such bills in the business of the firrq, t and 
applying tHJt»*lo the general purposes of the partnership, it gas 
held that the .plaintiff could not treat the money advanced by fcay 
of dlfcOipIt 'oi the bills accepted by the partner in his own name 
only,as a^loah |o the firm (r). But, where a member of a partner¬ 
ship was ;n WteJjgbit of drawing bills in his own name upopi the 
fino/fcnd gpVtijjgthcm dUcounted, and Applying the proceeds to 
ihe.gepetql.Durposes of the partnership, and the firm regularly 
aocepted v an<V paid the bills so drawn until it became bankrupt, It 
was hfrld that the members of the firm must be taken to have 
given thelf ^o-partner authority to raise money for the use of the 
firm upon the bills in question, and that the money advanced by 
way of 'dhcoiint upon them might be treated as a loan to the 
partnership^*). There is no implication of law from the mere 
exiateace of a trade partneiship, that one partner has authority to 
bind tho firm by opening a banking account on its behalf in his 
own n«ne ( 4 ). 

Lojtfp to registered companies .—There is notluug illegal ii^a • 
rfegilte&f company commeucing business and pioceeding to raiso 
mondy in the exercise of their borrowing powers, before the whole 
of thp.'nominal capital has been subscribed (a). If the directors of 
a registered joint-stock company are empoweied to borrow money, 
the power to be exercised in accordance with certain prescribed 
/drraklities, and the directors borrow money without comply jpg 
witfy*tjie formalities, this is a matter between them and the share- 
holiers, and does not deprive the lender of his rights against jbhe 
contpany (x), for lie has a right to presume that the formalities 
hake -bben gone through, but if they have no such powers, tho 
letider should have infonned himself of the fact* and he cannbfr 


(ibJtfttop r. Countut of Jerui, 23 L. 

' wMlyr. Lye, 15 Eatt, 11 , Suutk 
v Craven, 1 Ci & J 500, Beoan v. 
//m, *1 Sun. 376 

M-Amfo* v Radio, 8 Campb. 493, 
Er ffaHt BofUfio, Buck, 100 
( V) Alliance Bank r. Keairioj, LIU 


C P. 433 ; 40 L J C P 249. 

(a) XI'Douqall v Jeteey Imp. HftUl 
Co ( LuniUd), 84 L J. Ch. 28. 

Or) Aiiar r. Atknmm Auur. Co., 8 
C B./& 753 , Royal British Banir. 
Turauand, b Ell J. B1 332; Fountains 
r. CanoarOim Ry , L R 6 Bq. 316. 

. « 
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recover from tho company (y). Although the managers of the* 
company are raising money for purposes unauthorised by the deed 
of settlement or articles of association, yet, if the shareholders, with 
full knowledge of these transactions, take no steps to ascertain 
whether the capital has been properly increased or not, but reap 
the benefit derived from the increase, they caflnot bo afterwards 
heard to soy that the money was not advanced for the general use 
and purposes of the partnership (5). And, whenever money has 
been borrowed by directors and has been expended in furtherance 
of the general purposes of the company, and the shareholders have 
had the benefit of the loan, they will not, in general, be allowed to 
repudiate the transaction on the ground that the directors had no 
power to borrow. They cannot keep the money, and repudiate the 
agency by which it was obtained (a). Debentures issued by a 
company under a general power of borrowing, in part discharge of 
existing debts, arc valid (b). 

Dunnage* in actions for not iv-placing stock .—In an action 
for not re-placing stock lent on a given day, the .measure of 
damages is the valuo of the stock in the market on the day on 
which it ought to have been re-placed, or at the time of trial, at 
the option of the plaintiff (0). Where, however, a stock mortgage 
-W(pf made for a term of years, for securing the re-traiibfer of stock 
at the end of the terra, and payment in the meantime of interest 
calculated on the proceeds of the stock sold to raise the loan, and, 
the mortgage having been allowed to run after the end of the 
term, the stock fell in price, it was held that the mortgagee was 
ndt entitled to the market value of the stock at the end of the 
term, but that the mortgagor could redeem on re-placing the 
specific amount of stock originally sold (d). If dividends are to 
bo paid in the intermediate time, interest may be given u{x>n the 
value of the capital stock (c). 


M V. Union Bank of Audi olio, 
2 Ap. Ca*. 366. 

(:) Be Magdalena St. Kao. Co., 29 L. 
J. Ch. 667. 

(«) Elect. Tel Co. , in re, 30 Bear. 
225; Troup, in re, 2P Bear. 353. 

(J) IhhsoJ Com t Hotel Co., in re, L R. 
6 Eq. 82. Auil as to borrowing money 


on debenture* boc poet, p. 823. 

(c) Slipherd r. Johnson, 2 Eut, 211 ; 
11'Arthur r. Id. Sea/ortk, 2 Taunt 257; 
Bonnes r. Bath. 1 Stark. 318 : Oven r. 
Booth, 14 C. B. 327. 

(d) Jlhjth r. Carpenter, L. R. 2 Eq. 
501; 35 L. J. Ch. 823. 

(r) Buyer ▼. Gurry, 7 Taunt. 11 
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CONTRACTS FOR 8ERVICES. 


SECTION L 
WORK AND LABOUR. 

Deposit' or simple bailment, styled by the Roman lawyers 
deposit may be defined to bo a delivery or bailment of goods 
in trust to be kept for the bailor and re-delivered on demand (a). 
It is of the very essence of a deposit that it be gratuitous; for.'jf 
anything is to bo paid for tho care and custody of the article, it 
immediately becomes a contract for the letting and hiring of labour 
and services and care to be employed upon the chattel, and belongs 
to the class locatio operis ft custodial Where shares wqjp 
deposited with bankers by a customer under such circumstances 
as would have entitled the bankers to a lien upon thorn for 
their general banking account, it was held that they were bailees 
for reward (6). 

In the Roman law the term depositum is applied to the 
delivery of realty to be kept for the owner as well as to a delivery 
of personalty. Thus, when a man dunng his absence from home 
committed his bouse, and all that was in it, to the keeping of'a 
friend, this was called a deposit by the civilians. In the absence 
of an express contract between the parties, the nature of the bail¬ 
ment must be determined by the nature of the thing bailed, and 
upoif what is required to be done for its preservation and Bafe 
keeping. When passive custody in some secure place of deposit 
alone is required, as in the case of most bailments of inanimate 
chattels, the bailment is a naked deposit or simple bailment, whilst, 
if work and labour, services and skill, are necessarily required for 

its pr&ervation, as in the case of bailments of living animals oil* 

V 
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perishable chattels, then the bailment becomes, as presently 
mentioned, a mandate. 

Whqi ie necessaiy to constitute a deposit—Executory and 
executed promises. —To constitute a deposit, the subject-matter of 
the bailment must be either actually or constructively delivered to 
the bailee, or it must be in his possession or under his control at 
the time he undertakes the charge of it A mere promise to take 
charge of a thing which has never either actually or constructively 
come into the possession of the promisor cannot constitute a 
deposit But a delivery to the servant of the promisor, or to a 
person whom he has appointed to receive the chattel, and who has 
consented to hold it on his behalf, or any acts on the part of the 
promisor manifesting a clear intention to take charge of a thing 
which is not capable of manual delivery, but which has been placed 
at his disposal and under his control, will constitute a deposit in 
contemplation of law. Thus, in tho Roman law, if a man went 
from home leaving the keys of his house with his neighbour, the 
bailee of the keys was considered to be the depositary of the house. 
If a creditor holding a pledge receives payment of the debt, but 
continues to hold tho pledge, he becomes a depositary thereof for 
, his former debtor. If a tradesman sells any specific chattel, but 
neglects to deliver it, he becomes a depositary for the purchaser. 
But a man cannot be made a depositary without his knowledge 
and consent; he cannot have the possession of another man’s 
property, with its accompanying duties and responsibilities, forced 
upon him against his will. Thus, if a tradesman anxious to sell his 
wares and merchandise sends them to my house without any previous 
communication with me, and without having obtained my previous 
consent, and they are taken in by my servant, in my absence, or 
without my knowledge, I do not by reason thereof become the depo¬ 
sitary of the goods, and clothe myself with the care of them (c). 

Liabilities of the depositary—Negligent keeping — Ordinary 
casualties. —A depositary is only bound to take that oave of 
things accepted by him to keep, which a reasonably prudent 
man takes of his own property of a like description (d). He will 
be liable to make compensation to the owner, if the goods are 
stolen, damaged, or lost by reason of gross negligence in the keeping 
of them; but he is not responsible for slight neglect or ordinary 
casualties (e). “ He shall stand charged or not charged, according 
as default or no default shall be in him ” (/). But if he is guilty 

(r) Lethbridge v. Phillip, 2 SUuk. cur, 4 Co. 83, b. ; 1 Smith's L. C. 6th 
644. ed. 176 ; Dig. lib. 16, tit. 3, 82; Domat. 

(d) OiUin r. McMullen, L R. 2 P. C. lex 1, tit 7, s. 8,4: Dig. lib. 50, tit. 
317 ; 38 L. J. I\ C. 25. 16. 223 ; Joses v. Lewis, 2 Ve*. sen. 

(0 Cofjtft V. Bernard, 2 Baym. 913; 240: Taylor r. (JaldiceU, ants, p. 295. 

Loju v. Colton, I ib. 665; SoutheoU's (J) Doct A Stud. c£ 38. 
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of grow negligence, it is no answer to say that he lost his own 
goods at the time he lost the goods of the bailor ( g ). Thus, 
where a coffee-house keeper took charge of a sum of money, and 
put it with a larger sum of money of his own into his cash-box, 
which he left in the public tap-room of his coffee-house, from whence 
it was stolen, it was held that the circumstance of his having lost 
his own money together with the deposit would not excul¬ 
pate him from the charge of gross negligence (4). Where a 
livery-stable keeper undertakes for reward to receive a carriage 
and lodge it in a coach-house, he is bound to take reasonable care 
that the building in which it is placed is in a proper state, so that 
the carriage may be reasonably safe in it; but there is no implied 
warranty on his part that the building is absolutely Bafe, and the 
fact that the building has been erected for him on his own ground 
makes no difference in his liability (i). If a man takes charge of 
money, and leaves it upon a shelf, or in an open drawer in a place 
of public resort, when he might have placed it under lock and key, 
this is a want of care inconsistent with good faith, and amounts, 
consequently, to gross negligence. If a package or a box, sealed 
or locked, be deposited, and the depositary is not made acquainted 
with the contents, he is bound only to tako that care of the article 
which its general appearanco seems ’to require; and in case it 
should be lost or destroyed through gross neglect, he will only be 
liable to the extent of the apparent value of the article, without 
reference to the contents; but, if ho is made acquainted with the 
contents—if he is told that the box contains gold or jewels, gla^s 
or china, of great value—he is then bound to exercise a degree of 
care proportioned to the proper keeping of such articles; and, if 
he then exposes the box in unsafe places, or subjects it to improper 
treatment, and the contents are damaged or destroyed, he must 
make compensation to the owner to the full extent of the 
injury sustained ( k ). Where property is deposited with bankers 
gratuitously, they are only liable for gross negligence {kk). An 
executor stands in the position of a gratuitous bailee in respect 
the assets ( l ). 

Passengers luggage deposited in cloak-rooms .—In the absence 
of any condition limiting their liability, railway companies are 
ordinary warehousemen of luggage deposited with them ; but the 
companies almost always give a ticket where passenger’s luggage 
is deposited'in a cloak-room, and this ticket contains the terms of 


(a) Boorman ▼. Jenkins, 2 Ad. A R. 258. 
(A) Doorman ▼. Jenkins, 2 Ad. A K. 
258 ; 4 N. A M. 170. 

(0 SearUy. Laveriek, L.R.9Q. B. 122. 
(k) Bonion's ease, Paach. 8 Bdw. 2 ; 
MajTL Year Book, 275; Fit*. Abr. De¬ 


tinue, 59: Rnt Inst B. 8, tit 1, a. 27, 
p. 498; Domat, dep. 1, 17; Dig. lib. 
16, lex 1, a 41. 

<**•) OMin v. M l Mullen, L. R. 2JP. 
C. 817 

(0 Job t. Job, 0 Ck. D. 582. 
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the contract of bailment Before the company can rely upon these 
terms they must be shown to have been present to the mind of the 
depositor, or that he had reasonable notice of their existence (m). 

CareUdsne8a on the part of the dqxxitor in selecting a person 
notoriously unfit to be trusted. —The law, however, expects a 
depositor to exercise a reasonable amount of vigilance in the pro¬ 
tection of his own interests ; and, if he will blindly deposit goods 
in the hands of a person of weak intellect, or a child, or a minor 
without experience, or a notoriously idle and careless, or drunken 
fellow, he cannot expect the same care from them as from a prudent 
and cautious housekeeper. If the goods are injured or lost by the 
gross negligence of such depositaries, ho must bear the consequence 
Of his own rashness and folly, and put up with the loss (n). 

Theft by the serewnt of the depositary. —If a servant steps out 
of the course of his employment to do a wrong, either fraudulently 
or feloniously, towards another, the master is no more answerable 
than any stranger. Thus, if I employ a servant to work in ray 
house, and he carries off the property of a visitor or guest, I am 
not answerable for the loss. “ If one man desire to lodge with 
another that is no common hostler, and one that is servant to him 
that ho lodgcth with robbeth his chamber, the master shall not be 
charged with the robbery ” (o). If the servant of the depositary 
negligently leaves the door of a house or warehouse open, and 
thieves avail themselves of the opportunity thus afforded them to 
enter the house and steal the deposit, tho depositary is not respon¬ 
sible for the theft (p). It is laid down by Holt, C.J., that “no 
master is chargeable with the acts of his servant, but when he acts 
in execution of the authority given by his master; and then the 
act of the servant is the act of the master ” (q). If, therefore, a 
servant " quits sight of the object for which he is employed, and, 
without having in view his master’s orders, pursues that which his 
own malice suggests, he no longer acts in pursuance of the autho¬ 
rity given him, and his master will not be answerable for such 
act ” (r). It is the custom of bankers to receive and keep for the 
accommodation of their customers boxes of plate and jewels, wills, 
deeds, and securities; and, as no charge is made for the keeping 
of these things, they are, as we have seen, gratuitous deposits. The 
bankers, therefore, are not bound to take even ordinary care of 

(».) Parker v. & B. Jfrf., 2 G P. D. Bernard, 2 Haym. 914, 915. 

416 ; Ifendenon r. Stevenson, L. R. 2 (o) J)oct A Stud. ch. 42 ; Gmjford r. 

8c. Ap. Caa. 470 ; liar ns ▼. tit. Western NuholU, 9 KxcU. 702. 

Ry., 1 Q. B. D. 615 ; Burke r. S. E. Ry. (p) Dansey v. Richardson, 8 ED. & Bl.' 
Co., 6 C. P. D. 1. 169. 

(») Quia, qui ncgligenii arnica rein ms- (q) Middleton v. Porcler, 1 Salk. 282. 
todiendam tradii, tibx ipsi et propria (r) LoidKenyon , M'Manusv. Cridott, 
fatuitati hoc debet impnlart ; Brae. lib. 1 East, 107; Rudit r. Land. North 
8, 99 b.: Inst lib. 8, tit 18, a 8 ; Dig. IVest. Ry. Co., 4 Exch. 244 : Peachey v. 
lib 16, tit 8, 32 ; Holt, G J., Coggt r. Rowland, 18 G' B. 182. 
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them; and, if they are stolen by a clerk or servant employed abont 
the bank, the bankers are not responsible, unless they have know¬ 
ingly hired or kept in their service a dishonest servant Where a 
large quantity of doubloons locked up in a chest was deposited in 
the vaults of an American bank, and the bankers, who received 
the chest to keep as depositaries without reward, gave the owner 
a receipt acknowledging that the chest had been “ left at the bank 
for safe keeping," and a clerk in the bank opened the chest and 
abstracted 32,000 doubloons, aud then absconded, having also 
robbed and defrauded the bank, it was held by the American 
court that the bankers wore not responsible for the theft (a). 

Of the use and enjoyment by the depositary of the mdijeet- 
matter of die deposit. —A depositary has no right to make use of 
the deposit for his own benefit and advantage ; if he does so, and 
the thing is lost or injured, or deteriorated in value, through such 
user, the depositary must make good the loss(f). If, however, 
the subject-matter of the bailment is a living animal, such as a 
hound or a horse, which requires air aud exercise, the bailee has 
an implied authority from the owner to use it to a reasonable 
extent, and is under an implied engagement to give it proper air 
and exercise. If a sum of money is l>oUcd by one man to another 
under circumstances fairly leading to the presumption that the 
bailee has authority from the bailor to use it or not as he may 
think fit, the bailee will stand in the position of a mere depositary 
or he will be clothed with the increased duties and liabilities of a 
borrower, according os he may or may not have thought fit to 
avail himself of the privilege of user impliedly accorded to him. If 
he puts the money into a coffer or bag, and refrains from using it, 
and so preserves its identity, with the intention of restoring it 
in irulividuo to the bailor, he undertakes the duty of a mere 
depositary (u), aud is bound only to take the same care of the 
deposit that a reasonable man would bestow upon his own money, 
and will not be responsible for loss by robbery, fire, or any other 
casualty. But, if he were to mix the sum deposited with his own 
money with the intention of restoring an equivalent, and so to 
destroy the identity and individuality of the subject-matter of the 
bailment, this would be a user of the money which would at once 
alter the nature and character of the bailment, converting it into 
a loan for use and. consumption with its increased duties and 
responsibilities (x). Where com was deposited by a farmer with 


(a) Foster v. Awer Bank, 17 Mamch. 
479; Oiblin r. Jfcltulle h, L. R. 2 P. C. 
318; 38 L. J. P. C. 26 ; anU, p. 356. 

(0 In the Roman law the unauthorised 
use of the deposit tmounted to a gross 
breach of trust j Instil* lib. 4, tit 1, s. 


6 ; Cod. lib. 4. tit 34, 3 ; Dig. lib. 16, 
tit 3, 29. 

(u) Dig. lib. 16, tit 8, 1, s. 84. 

(r) Dig. lib. 12, tit 1, 4; Inst lib. 8, 
tit i" a. 2. 
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a miller, to be used as part of tile miller's current* consumable 
stock, subject to the right of the farmer to claiiA at any time an 
equal quantity of wheat of similar quality, or, in lieu thereof the 
market price of such quantity, it was held that this was a sale and 
not a bailment (y). 

Transfer of die deposit to a stranger—Remedy of the depositor, 
—If a depositaiy commits a breach of trust, and sells or wastes the 
deposit, the depositor may maintain an action against the purchaser 
for the recovery of the value of the deposit if the latter neglects to 
yield it up on demand (z), unless the thing has been purchased in 
market overt (Add. on Torts, 5th. ed. by Cave, p. 415). If the 
goods are bailed by A. to B., to be kept by the latter, and B. bails 
them to C., who uses and wastes the goods, C. is liable to an action 
at the suit of A. for the recovery of compensation for the damages 
sustained (a). Where a depositary has wrongfully sold the goods 
deposited with him, the bailor may sue him immediately for the 
conversion. If he does not discover the conversion until after the 
lapse of six years, he is, nevertheless, entitled to sue the depositary 
for refusing to deliver up the goods, and the statute of limitations 
will run only from the refusal to deliver on request, and not from 
the sale (6). 

Restoration of the deposit —The depositary is bound to deliver 
up the deposit to the owner on demand, although the latter may be 
an entire stranger to him. Where a pony-chaise was bailed to a 
workman to be painted, and the latter deposited it in the hands of 
a party who refused to deliver it up to the owner unless the latter 
produced either the person who actually deposited the chaise in his 
hands, or an order from him for its delivery, it was held that the 
owner was entitled to the possession of his property without doing 
either the one or the other (c) The bailee has no better title than 
the bailor; and, consequently, if a person entitled to the property as 
against the bailor claims it, the bailee must give it up to him (d). 

Joint and several deposits. —Where goods and chattels are 
deposited in the hands of a bailee by the concurring will of several 
joint owners, one of them has no right to demand them back with¬ 
out the authority of all the joint depositors. If some of them ask 
the bailee to rotum the property, and others desire him to keep it, 
the bailee is not liable to an action at the suit of those who require 
him to return it (e). If goods and chattels, deeds or securities 

(y) South Australian Ins. Co. r. San- 206 ; 40 L J. C. P. 141. 

doll, L B. 3 C. P. 101. (f) Bus ton r. Baughan, 6 C. k P. 674 

(z) Cooper v. WillovuU, 1 C. B. 672 ; (rf) Biddle r. Bond, 6 B. k 8. 225; 84 

Fcnn v. BiUlestoru, 7 Kxch. 169 ; IVkite L. J. Q. U. 137; Balut v. Hartley, h. 

SjxUigue, 13 M. k W. 608. B. 7 Q. B. 694. See, however, Exports 

• (a) 12 Ed 4, foL 13, pL 9; fol. 9, pL Davies, 19 Ch. D. 86, post, p. 467. 

6 ; Lotschman r. Mac Kin, 2 Stak. 811. («) Attxoood v. Ernest, 18 C. B. 889 ; 

(6) Wilkinson v. Verity, L. R. 6C. P. 22 L. J. C. P. 225. 
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art deposited by two pereotia jointly in the hands of a third to be 
kept, it if not in the power of one of them alone, without the con¬ 
currence of the other, to take them out of the hands of the 
bailee (/). If the bailee is bound by his contract to deliver the 
goods to the two jointly, his refusal to deliver them on the demand 
of one party alone is not a conversion, nor is his detention from 
such one party an unlawful detainer. But. if an action is brought 
by several joint bailors against the bailee for non-delivery of the 
goods, it is a good defence to the action that the goods have been 
delivered up to one of them (g ). When the deposit is not a joint 
deposit founded on a joint contract, but is made by one of several 
joint owners, the depositor may sue alone, “ as, if a charter be made 
to four, and one of them bails the charter to keep, he alone, without 
the others, may bring detinue ” ( h ). And, wherever several joint 
owners allow one of them to deal with their property, and place it 
in the hands of a bailee, the latter is accountable to the owner 
with whom be deals (t). 

Transfers of tite subject-witter of the bailment—Advei'se 
claimants. —When chattels have been bailed, to be holden by the 
bailee at the disposal of the bailor, a question often arises as to the 
nature and extent of the liabilities of tbo bailee to persons who 
claim to be the owners of tho chattels by sale or mortgage from the 
bailor. If the bailee has received tbc chattels upon tho terms that 
he is to deliver them to the bailor, or to any person authorised by 
him to receive them, a bond fide purchaser or mortgagee, who is 
in possession of a bill of sale, or assignment, or mortgage, executed 
by the bailor, transferring all the bailor’s interest in tho chattels 
to 6uch purchaser or mortgagee, may, on presenting such bill of 
sale or mortgage to the bailee, lawfully demand possession of the 
chattels, and, in case of the refusal of the latter to deliver them to 
him, may maintain an action for their recovery, the bill of sale or 
mortgage signed by the bailor being an authority or directiou to 
the bailee to deliver up the chattels to the purchaser or mort¬ 
gagee. 

Eviction by title jxD'amou'ht. —Where the plaintiff brought an 
action agaiust the defendaut for a broach of his promise to return 
a horse sent to him by the plaintiff, and the defence was that S. 
was the owner of the horee and had forcibly taken it away from 
the defendant, it was held that this was a discharge of the de- 


I r. Haney, IS East, 197 , 
lib. 11. cap 47 ; Jonea's Bail* 
Nor’s Lite, appended to Nojr’s 
Maxims, 8th edit. 1881. 

(g) Burke r. BrymU, Addison on Torts, 
p. 850 ; Braude* r. Scott, 7 Ell. k BL 
287; 28 L. J. Q. B. 163; Watte* r. 


(/) Ma 
TheL Dig. 
mental 60 ; 


Jiiane, 1 H. A C. 664 ; 32 L J. Ex. 
137. 

(A) Thel Dig. lib. 11, cop. 47, a. 8; 
Broadbad v. Ledum rd, 11 Ad L K 21L • 
(») Maitm, B., WattJu v, Brora*. 

Ex. b 852. 
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fendant’s promise, it being analogous to an eviction of a lessee by 
title paramount (!■). So, where a bailor mortgages a chattel bailed, 
and the mortgagee has a right to demand possession from the 
bailee and docs demand it, the latter may refuse to give the chattel 
up to the bailor (/). 

Stakes in the hands of sUtlcholders to abide the event of a 
lawful game .—Tf money has been deposited in the hands of a stake¬ 
holder to abide the event of a lawful game or race, and then to be 
paid over to the winner, the stakeholder holds the money as 
agent of the winner, and is bound on demand to pay it over to 
him (m). But, if tho party is not strictly a stakeholder holding 
money in that character, but receives it as agent for a known 
principal, lie is accountable only to tho latter for the money (n). 
If tho deposit has been made by two persons jointly, it cannot, as 
we havo seen, bo revoked and the thing deposited be demanded 
back by one of them alone. If a valid and binding contract is 
mado between A. and B. for tho performance of Rome act or duty 
by B. by an appointed day, or within a reasonable time after the 
making of the contract, and for tho payment of monoy by A. to B. 
on the act being done, and the sum to bo paid is, by the mutual 
agreement of the parties, deposited by A. in the hands of C., to be 
paid over to B. on tho performance of his contract, and in default 
to be returned to A., tho deposit cannot be revoked and the monoy 
demanded back from the stakeholder by A. without the consent of 
B. (o), unless tho transaction is illegal (/>). As soon as the stake¬ 
holder has received the deposit, he is bound to hold it to abide the 
event, and must not pay it over to either party until tho condition 
upon which it was made payablo or returnable has been accom¬ 
plished. Tims, where an auctioneer has received a deposit from 
the purchaser of an estate, to bo paid over to the vendor if a 
good title to the property is made out by the latter, and, in 
default thereof, to be returned to the intended purchaser, the 
latter has no right to demand back the deposit, and the auctioneer 
is not justified in returning it, without the consent of the vendor. 
But, if the vendor is not able to establish his title, or the contract 
is rescinded or abandoned by the mutual consent of the contracting 
parties, the auctioneer then holds the deposit for the use, and at 
the disposal, of the paity from whom he received it, and is bound 

(l) She/bury v. Hertford, Yelr. 23 ; 733. 

Littledale, J., WiUon v. Anderson, 1 R. (n) Sanford r. Shuttle worth, 11 Ad. 
k Ad. 467 ; Biddle v. bond, 34 U J. <}. k E. 926 ; EAgell r. J)ay, L. K. 1 C. K 
B. 137 : 6 B. k 8. 225. See, however, 80; 35 L. J. C. P. 7. 

Er parte Davifp, pout, p. 467. to) Marryat r. Broderick, 2 M. k W. 

(/) European A- Austro' inn Ro'/al Mail 372: Emery v. l&rhanla. 14 II. k W. 
Cu. v. Itoyrd Mail Steam Packet Co., 30 728 ; 15 L J. Ex. 4‘J. 

L. J. C. r. 247. (p) Poet, p. 1156 : E/fham ▼. Kings* 

(«>.) Ayp/rgarth v. Colley, 10 II. k W. ww*, 1 B. 4c Aid 683. 
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to return it on the request of the latter (g). So long as the con¬ 
tract between the parties interested in the deposit remains open, 
and the event is undetermined, the right to the deposit remains 
in suspension, and each of the parties has an equal interest in the 
due fulfilment of the trust by the stakeholder. . Stewards of a 
horse-race do not stand in the position of arbitrators between the 
persons who have horses in the race ; and it is not necessary that 
they should meet together and come to a joint decision as to which 
horse has won, to enable the winner to recover the stakes (r). 

If the deposit has been made to abide the event of a wager, or 
for the purpose of carrying into effect an unlawful transaction, the 
depositor may, as we shall see, at any time before the event has 
happened or the deposit has been paid over, demand it back and 
maintain an action for its recovery (#). 

Power of the depositary toconxjtel viral claimants to establish 
their title by interpleader. —If the event, when it docs transpire, 
is not of a decisive character, and both parties set up a title to the 
deposit, tho depositary may compel them to interplead, and so 
establish the right This may be done when tho depositary claims 
no interest in tho deposit, and is not colluding with either party (f). 
A stakeholder may also pay money into court under th£ Trustee 
Relief Act ( u ). 

Liabilities of the depositary when he holds possession wrong¬ 
fully. —If the depositary is in default in neglecting to return the 
chattel on demand, he is responsible for the subsequent loss or 
destruction of tho articlo, and for all injuries that may afterwards 
happen to it, by whatever means occasioned. He must restore it, 
moreover, with all its increase and profits. Thus, he who has taken 
charge of a flock of sheep must restore the wool shorn from their 
backs and the lambs they have produced, together with the sheep 
themselves; and, if tho profits, produce, and increase arc of a 
perishable nature, such as milk, egg*«, and butter, and have been 
necessarily sold, the produce of the sole must be paid to the 
depositor. The depositiiry, however, cannot be called upon to 
deliver up the accessary without the principal. If the depositor 
turns out to bo a thief and to have stolen the things deposited, 
and the true owner appears, the depositary must restore them to 
the latter (x). 


(?) Burrough y. Skmnr, 5 Hun. 
2639 ; Edvard* v. Hodding, 5 Taunt. 
815; dray v. Out/endgr, 1 M. k K. 
614 ; Dhhma v- Cafe, 2 M. k W. 246. 

(r) Parr v. WMUringhain, 1 Ell. k 
Ell. 394 ; 28 L J. Q. B. 123. 

(») Pod , p. 1156; Holvic* v. SixmUh, 
7 Exch. 802 ; 21 L. J. Ex. 312. 

(0 Crmcshay v. Thornton, 7 Sim. 398; 
Pear ion r. Cordon, 2 Russ. A 31. 606 ; 


Tanner v. The Enroptan Bank, LB.1 
Ex 261 ; 35 L. J. Ex. 151 : Kelson v. 
Jlaihr, 23 L. J. Ch. 705; 2 H. k M. 
334; Atlmboiongh v. St. Katherine'* 
Jxxl, 3 C. 1\ D. 450, C. A. ; 23 fc 24 
Viet. c. 126. a. 12. • 

(it) United Kingdom Life Assurance, 
Co., In re, 84 L. J. Ch. 554. 

(' i 'Vjraat (du ddpot), a. 4, a. 2 ; s. 1, 
a. 5 l.'g. lib. 16, tit. 3. 
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Liabilities resulting from the taking possession of goods by 
finding. —A man may clothe himself with the ordinary obligations 
and liabilities of a depositary by finding and taking possession of 
the lost property of another as well as by receiving property direct 
from the hands of the owner. In Noy*s Maxims, it is observed, 
(ch. 43), “ If one man finds goods of another, and they be hurt 
or lost by the negligence of him who found them, he shall be liable 
to make them good to the owner.” So, in Doctor and Student, it 
is said, " If one man finds goods of another, and they be after hurt 
or lost by wilful negligence, he shall be charged to the owner. 
But, if they be lost by other casualty, as if they be laid in a 
house that by chance is burned, or if he deliver them to another to 
keep that runneth away with them, I think he be discharged” (y). 
“ When a man doth find goods,” further observes Lord Coke, "it 
has been said, and so commonly held, that, if he doth dispossess 
himself of them, by this he shall be discharged ; but this is not so, 
as appears by the 12 E. 4, fo. 13. For he who finds goods is 
bound to an&wer for them to him who hath the property ; and, if 
lie deliver them over to any one, unless it be to the right owner, 
he shall be charged for them ; for at the first it is in his election 
whether he will take them or not into his custody , but, when he 
hath them, he ought to keep them safely; and, if he be wise, he 
will search out the right owner of them, and deliver them to him. 
An action on the case licth against him for ill and negligent 
keeping” (s). So by the civil law, if the finder of a lost article, 
took the thing lost into his possession, he was obliged to take care 
of it and preserve it for the ownei. He was deemed, moreover, to 
be guilty of a theft, if he made no attempt to discover the owner 
and restore the lost property, or if, knowing the owner, he kept 
the propei ty without any iutention to restore it (c/). 

Liabilities of the depositor. —Tho depositor is by the Roman 
law bound to re-imburse the bailee all extraordinary expenses 
incurred by him in the preservation of the thing committed to his 
keeping; and such a liability may, under certain circumstances, 
exist in oui own law. The French law, moreover, concedes to the 
depositary a right to detain the chattel until he has received pay¬ 
ment of such expenses (6). But no such right exists in the 
common law, and no depositary is ever permitted in this country 
to set up a light of lien upon the chattel for the mere expenses he 
has incurred in keeping and preserving it 

Deposits of money vnth one of several partners.—A receipt of 

(y) Did. 2, ch. 38 : Story, 64, 65. Smith r. Mundy, 29 L J. Q. R 172. 

(f) Izaack r. Clark, 2 Bulk 812. (6) Pothier (Depot), No. 69 ; (Oatl- 

(u) Dig. lik 47, tit. 2, lex 43, e. 4; as oaixoss) No. 625 , Cod. Oir. art 1248. 
to recovering the halves of bank notes, see 
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money by one partner on account of the firm, in the ordinary 
course of the business of the co-partnership, is the receipt of the 
co-partnerehip at large; and all the partners are individually 
responsible for the proper application of the money deposited ( 0 ). 
If two solicitors in partnership together are in the habit of receiving 
money to place out on securities, and one of them receives a sum 
of money to be laid out on security, the other is responsible for 
the proper application of the money, although the party receiving 
it gives bis own separate receipt for it; making himself individually 
accountable for the amount on demand (<i). But it must be 
proved that the client relied on the joint judgment and joint 
security of the firm, and that it was part of the ordinary course of 
business of the firm to receive and hold money until a good 
mortgage security offered, aud then invest it; for it is no part of 
the ordinary business or duties of solicitors to receive and hold 
money for general purposes of investment (<•). Where one of a 
firm of solicitors received from a client a sum of money, for which 
a receipt was given in the name of the firm, stating that part of 
the money was in payment of certain costs due to the firm, and 
that the residue was to mako arrangements with the client’s 
creditors, and tho solicitor misappropriated the money, it was held 
that the transaction with the client was within the scope of the 
partnership business, and that tho partners in tho firm wore 
jointly and severally liable to make good the amount (/). If one 
of several partners in trado obtains money in the ordiuary course 
of dealing of the co-partnership, but by means of false and frau¬ 
dulent representations, and converts the money, when received, to 
his own use in fraud of his partners, the partnership is nevertheless 
responsible for the moneys so received in tho name of the firm; 
and an innocent partner may, consequently, be as much bound by 
such fraudulent acts anil transactions as if he himself had personally 
been a party to them (g). But, if the fxaud has not been com¬ 
mitted in the course of the partueiship dealings, but in the private 
and separate transactions of the single partner himself with third 
parties, the innocent partner canuot be made responsible to those 
who have been defrauded in the course of such transactions. 
Thus, if a partner who holds money in hie hands as a trustee for 
third parties, brings that money into the partnership account, and 


(c) Dundonald y. Masternum, L R. 7 
Kq. 604 : 88 L. J. CL 360 , St. Aubyn 
v. Smart, L. R. 8 CL 046. 

(d) Will* y. Chambers, 2 Cowp. 814. 
(«) Harman y. Johnson, 2 Ell. A HI 

61 i 22 L. J. Q. B. 297 , Plumer y 
Oregory, L. R. 18 Kq. 621: Phosphate 
Sewage Co. r. Hartmont, 6 Ch. D. 394 , 


and ki pod, p. 379/ 

(/) Atkiiison v. Macidh, L. R. 2 Eq. 
570, 35 L J Ch. 624. 

(?) Ilapp v Latham, 2 B. k Aid. 795 : 
Stone v Harsh, R. k M. 368 ; 0 B. AO. 
551; Keating y. Marsh, 1 Mont k Ayr. 
58 2 
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employs it in the business as bis own money, the other partners 
cannot be made responsible for the repayment of the money so 
employed in the business, unless they knew at the time that the 
money was trust money, and not the property of their co-partner ( h ). 
But, if money is deposited in the hands of one of several partners 
of a banking firm at the bank, to be held temporarily by the 
bank, and subsequently applied in the purchase of some particular 
security, and the partner absconds with the money, the firm is 
responsible for the re-payment of the amount, although they had 
given no authority to their partner to receive money for investment, 
and the transaction, so far as it related to the application of the 
money when received, was not in the ordinary course of business (i). 
And, where the senior partuer of a firm of stock-brokers bought 
transferable bonds for the plaintiff, and kept the bonds for him, 
and afterwards sold them, and made away with the money, it was 
held that the firpi was responsible to the plaintiffs for the value of 
the bonds, although the junior partners were entirely ignorant 
of the transaction (&). 

Deposits of money with hankers. —Money depositod in the hands 
of bankers in the ordinary course of business is money lent to the 
banker by the depositor, with a superadded obligation that it is 
to be repaid when called for by cheque. If interest is to be 
paid by tho banker, the transaction amounts to a letting and 
hiring of the money or a loan at interest; if no interest is to 
be paid on tho deposit, it is a commotJatuni or gratuitous loan; 
and in this last case, if tho money remains for six years in the 
banker’s hands without any payment by him of any part of the 
principal, or any acknowledgment by him in writing of the 
existence of the loan and of the debt, the statute of limitations 
will be a bar to its recovery by action ( l ). In ordinary cases of 
deposits of money with bankers the transaction amounts to a 
mutuum or loan for use and consumption, it being understood 
that the banker is to have the use of the money in return 
for his consent to take charge of it (m). " Monoy, when paid 
into a bank, ceases altogether to be the money of the depositor; 
it is then the money of the banker, who is bound to return an 
equivalent by paying a similar sum to that deposited with him 
when he is asked for it or ordered to pay it. It is the banker’s 
money; he deals with it as his own; he makes what profit he 

(A) Er parte IIcolon. Buck, 386 ; Smith L. J. Ex. 210 ; Howard t. Danbury, 2 
v. Jameson, 6 T. R. 601. C. B. 808. 

(») Thompson r. Bell, 10 Excb. 10 ; 23 (*») Alderson, B., Roberts r. Tucker, 

I*. J. Ex. 821. 16 Q. B. 676 ; PoU r. Clegg, 16 M. k W. 

( k ) La Marquise de Ribcyrc r. Bar • 321; 16 L. J. Ex. 210; Sims r. Bond, 
day, 23 Bear. 126 ; 26 L. J. C h. 747. 2 N. k M. 608. 

(/) Pod v. Clegg, 16 M. k W. 321; 16 
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can of it, which profit he retains to himself, paying back only the 
principal sum, according to the custom of bankers in some places, 
or the principal and a small rate of interest, according to the 
custom of bankers in other places.” The money, therefore, being 
his own, he is guilty of no breach of trust in employing it. 
He is not answerable to the principal if he puts it in jeopardy 
by engaging in hazardous speculations ; but he is, of course, 
answerable for an equivalent amount to be paid to his customer 
when demanded (n). 

Deposit of bills, notes, and securities in the hands of bankers.— 
But bills deposited in the hands of a banker remain the property 
of the customer, unless there be a special agreement transferring 
the property in them to tho banker, so that, upon the death or 
failure of the banker, the customer has n right to the bills so 
long as they remain in specie; but the banker has a lien upon 
them, if the customer has overdrawn his account (post, p. 375). 
Where a customer was in the habit of depositing bills with his 
bankers, which bills were indorsed by him, and were entered in 
the bank books to his credit as bills, not as cash, and after such 
entry the customer was allowed to draw to the full amount of 
such bills by cheques, and the bonkers became bankrupt, it was 
held that the customer, who had a cash balance in his favour 
at the time of the bankruptcy, was entitled to the bilk, there 
being no evidence that ho had agreed that, when the bilk were 
deposited, they were to become the property of the hankers (a). 
And, where a customer paid a bank-note into the bank after the 
ordinary hours of business, and tho bankers, having previously 
resolved to stop payment, did not carry the amount of the 
note to the customer's account, but placed it aside in a separato 
place of deposit, taking care not to mix it with the general assets 
of the house, it was held that the note still remained the 
property of the customer (p). If bank-notes deposited by a 
customor turn out to be worthless paper, by reason of the insolvency 
of the bank which issued the notes, the loss falk upon the 
customer, if there has l>een no laches on the part of the banker 
with whom the notes were deposited. If the banker gives a 
receipt for the notes as cash, he is not precluded by such receipt 
from subsequently showing that what he received was not cash, 
but spurious paper ( 5 ). 

Receipt of cheques by bankers on account of their customers .— 
When a cheque k paid into a bank to be placed to the account of a 


(n) Foley r. Hill, 2 H. L. C. 35 ; ante, 

p. 345. 

(?) Thompmm t. Gdm, 3 D. fcB. 733; 
2 B. AC. 422. 


(/>) Sadler t. Belcher, 2 Mood, k Bob. 
4SS ; ante, p. 358 ; voet, p. 368. 

[a Tmmmiv. (Mbtot, 18Q.B.722; 
21 L. J Q. £.408. 
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customer, the banker is bound to use due diligence in getting the 
cheque paid, and must give prompt notice to his customer in case it 
is not paid; and, if he omits to do either of these things, he makes 
the cheque his own, and must bear the loss, if loss there be. Where 
the plaintiff received a cheque drawn upon his own bankers, and took 
it to their bank, and handed it to a clerk, with directions to place 
it to his account, and the clerk received the cheque without any 
obsei vation, and the bankers, finding that the drawer of the cheque 
had overdrawn his account and was keeping out of the way, gave 
the plaintiff notice on the following day that the cheque would 
not be honoured by them, and that the amount of it would not be 
placed to his credit, it was held that the bankers were not precluded, 
by their having received the cheque without comment in the first 
instance, from subsequently refusing to credit the plaintiff with 
the amount; but that, if the plaintiff, at the time he deposited the 
chcquo, had asked the bankers whether they would pay it, ho 
would have been entitled to an answer, and that the bankers 
would have been bound by such answer (r). It is often impossible 
to ascertain till the close of the day at the clearing-house what sums 
of money may be paid in to each particular account, and what are 
the drafts upon it; and bankers, therefore, may receive cheques 
drawn upon them by their customers, and may reserve to 
themselves the right of honouring them, or not honouring 
them according to .the result of the day’s transactions at the 
clearing-house. Where bankore, at the time of receiving a 
cheque drawn upon them by one customer and presented by 
another, stated that they were not then in funds, but that they 
would keep the cheque in the hope of being furnished with 
money to pay it in the course of the day, it was held that they 
were bound to appropriate the first money thoy received from 
their customer to the drawer, in satisfaction and discharge of such 
cheque («). 

Of the duty of haulers to honour the drafts of their customer *— 
Payment of cheques. —It is the duty of the banker to pay the debt 
duo to the customer pursuant to the order, cheque, or draft of tho 
latter. The customer may order the debt to be paid to himself or 
anybody else, or he may order it to be carried over or transferred 
from bis own account to the account of any other person he 
pleases. He may do so by written instrument or verbal direction ; 
but the banker is entitled to require some written evidence of the 
order for the transfer ( t ). The banker is bound by law to 
honour the cheques and drafts of his customers, provided they are 

(r) Boyd ▼ Emmertcm. 2 Ad 1 E. 819. 

202 (/) Waits v. ChtuUe. 11 Bear. 548 : 

U) Kilshy v. Williams, 6 B. <fc Aid. 18 L. J. Ch. 178. 
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presented within banking hours, and provided he has In his hands 
sufficient funds for the purpose belonging to the customer (it); and, 
if he refuses he is liable to an action by the customer for sub¬ 
stantial damages, without proof of actual damage; for it is a dis¬ 
credit to the customer to have his cheque refused payment (a>). 
Where the plaintiff paid a sum of money to a banker in London, 
and directed him to forward the money to certain country bankers 
to the plaintiff's credit'by a particular day, and tho London 
banker received the money and neglected to forward it, it was 
held that he was responsible for all damages sustained by the 
plaintiff by reason of his not having the money at the time and 
place appointed (y). The acceptance by a customer of a bill of 
exchange payable at his bankers is tantamount to an order from 
him to his banker to pay the bill to the person who, according to 
the law merchant, is capable of giving a good discharge for it, i.e., 
to a person who becomes the holder by a genuine indorsement, or, 
if the bill is originally payable to bearer, or if there is afterwards 
a genuine indorsement in blank, to the person who seems to 
be the holder (a). If bankeis have indorsed a bill of exchange 
accepted by a customer, and the bill is presented to them when 
it arrives at maturity, and they pay it on the day it becomes 
due, tho bankers so paying may reserve to themselves the right 
to examine into the state of the accounts between them and the 


acceptor, their customer, and determine whether they honour 
the bill for the acceptor, or take it up on their own account as 
indorsers (a). As to deteimination of authority of bankers, see 
sect. 75 of Bills of Exchange Act in Appendix. 

Payment of cheques under suspicious circumstances — Negli¬ 
gence .—If bankers pay a cheque under circumstances of suspicion 
which ought to havo put them on their guard and induced them to 
make inquiry before paying it, they cannot debit the customer with 
the amount, if the cheque was never uttered or put into circulation 
by the customer. Thus, where the customer, finding that he had 
drawn a cheque for a wrong sum, toie it into four pieces and threw 
them away, and these four pieces were picked up, and neatly 
pasted together, and presented at the bank by a stranger for pay¬ 
ment, but the rents and the pasting of the paper were quito visible, 
and the face of the cheque was soiled and dirty, and the cashier, 


(u) Agra Bank, Ac., r. Hoffman, 34 
L J. Ch. 285. 

(a) MarzdH r. WiUiavu, 1 B. k Ad. 
424; Bolin r. Steward, 14 C. B. 695; 28 

L. J. C. P. 148; Boyd r. Emmenon, 2 Ad. 
k E. 184; Whitaker r. Bank of Ena., 1 C. 

M. k B. 744 ; Cumming r. Shand, 6 H. 
A N. 95 ; 29 L. J. Ex. 122 ; as to orders 
on bankers operating bjr way of Nor a- 


nos and SrsMiimov, see poet, p. 
1229 

(y) Shxlhbur r. Gliptn, 2 M. i W. 
143 , Wheatley r. Low, U to. Jac. 658 ; 
Lot's com , Palm. 281. 

(r) Kymcr r. Laune, 18 L. J. Q. B. 
218 , JlobarU r. Tucker, poet, p. 871 
(a) Pollard r. Ogden, 2 K1L k BL 484*. 
22 J. J Q. B. 489. 
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nevertheless, paid it without demur or inquiry, it *as hold that the 
bankers had !>een guilty of a neglect of duty, and could not, under- 
the circumstances, debit their customer with the payment (6). But,* 
if the tearing is done in such a way that it is reasonable to 
presume it to have been done for the purpose of transmitting 
the cheque through the post, there will then be no neglect 
of duty ou the part of those who pay the cheque in ignorance 
of its having been torn up with the intention of cancelling it (c). 

Joint accounts and joint deposits 'with bankers. —Where 
money is paid into a bank to the joint account of several persons 
nominatim, it cannot be drawn out by one of them alone; for the 
bankers arc not discharged from liability by payment to one of 
the depositors without the authority of the others ( d ). But, when 
one dies, the money may bo drawn out by the survivor. Such is 
the case with money deposited in a bank in the joint names of 
husband and wife (r). 

Dcjk»<iU and accounts with bankets in the names of trustees, 
agents, and receivers. —In a banking account of the ordinary kind 
between a banker and his customers it is not competent to any 
third party to intorpose and to say that the customer was his 
agent, and that the banker has contracted with such third party 
through the in<*dium of such customer, his agent All cheques 
and money paid into the bank by the customer are, as between 
the banker and tlao customer, tho cheques and money of tho 
customer, whoever may be the real owner of them. If the owner 
of the cash allows his agent to deal with it as his own, and pay it 
into tho bank in his own name, he has no power over it after it 
has reached the banker's hands. On the other hand, it is not 
competent to the banker, after he has placed tho money to the 
credit of the customer to deny the title of the latter to the money, 
and to set up a jus tcitii , or to revoke the credit (/). If several 
joint owners of a sum of money allow one of them to deal with 
their money and place it in the hands of a bauker to his separato 
account, tho banker must treat that as a contract with the odo 
individual dealing with him, and tho latter cannot impose upon the 
banker as many contracts os there are owners of the money ( g). 

SepanUe accounts ojxncd by the same person in different 
capacities. —Generally, as between banker and customer, the banker 
looks only to the customer in respect of the account opened in 
that customer’s name, and whatever cheques that customer chooses 

(6) SehoUy r. BnmskoUom, 2 Campb. 375. 

485. («) Williai tut. Davies, 33 L. S'. P. A 

• (c) Ingham r. Primrose, 28 L. J. C. 31. 127. 

P. 294. (/) Tassell v. Cooper, 9 C. B. 583. 

(d) Innes r. SUphcnson, 1 Mood. A (g) Sims v. Brittain, 4 B. A AiL 875 ; 
Rob. 147 ; Sims ▼. Brittain, 4 B. A Ad. Pinto r. Santos, 5 Taunt 447. 
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to draw the backer is to honour, and is not to inquire what the 
moneys are that are paid into that account, or for what purpose 
they are drawn out. But, when the customer opens two separate 
accounts, the one being a private account of his own, and the other 
an account as trustee or receiver of the moneys of a known third 
party, the bankers are bound to take notice that the moneys placed 
to the last-named account aie not the moneys of their customer, 
and they cannot make an arrangement with the latter for an 
appropriation of the balance iu their hands on tho fiduciary 
account to liquidate a balance due to them from their cubtomer 
upon his own private account. They have no right to combine 
with the receiver for the appropriation of his principal’s money to 
discharge the private debt.due to them from the receiver; for no 
person dealing with another, and knowing him to have in his hands 
or under his control money belonging to a third person, can deal 
with the individual holding that money fin his own private benefit, 
when the effect of tho transaction that a fraud is necessarily 
committed upon such third paity (/*). 

Loss of trust-money in the hand* of banker*. —If an agent or 
trustee who has received a sum of money for the use of his principal 
or boneficiary pays the money into a l>ank in - tho namo of tho 
principal or beneficiary, and places it to tho account of the latter, 
the amount then rcmainb in the bank at the risk of tho principal; 
and if the bankor fails tho principal must bear the loss. But, if 
tho agent or trustee pays in the money to his own account and 
his own credit, this is n user of the money for which he will be 
responsible. If he had an implied authority to use the money, 
and has so exercised it, then he stands, as before-mentioned, in the 
position of a borrowor for use ami consumption. In either case he 
is bound to make good the loss (i). 

Payment of forged cheques, drafts, awl orders on lumbers — 
Forgery facilitated by the negligence of the customer. —See Bills of 
Exchange Act in Appendix. If money is drawn out of the bank 
by means of a forged order purporting to have been mado by the 
customer, the banker must sustain the loss. Where a cheque drawn 
by a customer on his banker for a sum of money described in the 
body of the cheque in words and figures was afterwards altered by the 
holder, who substituted in a different handwriting a larger sum than 
that mentioned in the cheque, in such a manner that no one, in the 
ordinary course of business, would have observed it, and the banker 
paid the larger sum to the holder, it was held that he could not 

(*) Bodenhant r. Hoskins, 21 L. J. Ch. Ex parts ilonrr, 12 Ch. D. 491, C. A. 

804 ; 10 Jar. 721; Bridgman r. OUl, 24 (*) Itobinion r. Ward, K. k M 2 76 ; 
Boar. 302 ; Kingston, ex parts, L. R. 0 Wren r. Kirton, 11 Ve*. 377 ; Hocks v. 
Ch. 632 ; per BLickbum, J., BaiUy v. Hart, d 01 ; Massep y Banner, * 

Finch, L. R. 7 Q. B. 42; 41L. J. (J. 13. 85; 418, 419 , 1 Jtc. A Walk. 241. 

B B 2 
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lawfully debit the customer with the over-payment ( k ). But, if the 
banker has been defrauded through the carelessness or negligence of 
the customer in drawing the cheque, the loss must be borne by the 
customer. Where the customer signed several blank cheques and 
left them in the hands of his wife to be filled up, and she handed a 
cheque to a clerk to be filled up for 50/. 2s. 3 d., and the clerk filled 
up the cheque for the specified amount, and showed it to the wife, 
but the “fifty ' was commenced in the middle of the line, so that 
the words “ three hundred and ” could easily be written before it, 
and space was left at the bottom of the cheque for the insertion of 
the figure 8 between the £ and the figures 50, and the clerk on 
his way to the bank altered the cheque to 350/., and got that 
umount from the bankers and absconded, it was held that the 
customer must bear the loss, os it had been occasioned by bis own 
negligence and the negligence of his agent in dealing with the 
blank cheque (/). Negligence in dealing with a cheque or draft 
must, in order to amount to an estoppel, bo negligence in the 
transaction itself and the proximate cause of leading the third 
party into mistake, and must be a breach of some duty owing to 
such third party or to the public at large (m). 

Forged indorsement *.—Wo have seen that, if a bill of exchange 
'has been accepted by a customer payable to order at his bankers, 
the acceptance of the bill is an authority to the bankers to pay 
the bill only to a person who liccomca the holder by a genuine 
indorsement from such customer. If baukers wish to avoid the 
responsibility of deciding on the genuineness of the indorsement, 
they must require their customer to make his bills payable at his 
own offices, and to honour the bills by giving a cheque on them ; 
for they canuot debit a customer with a payment made to a 
who claims through a forged indorsement and so cannot givd 
valid dischaige for the bill, unless there are circumstances amouf 
ing to n direction from the customer to the bankers to pay the bit 
without reference to the geuuineness of the indorsement, or a subse¬ 
quent admission on the part of the customer of the genuineness of 
the indorsement inducing the bankers to alter their position, so as 
to preclude the customer from showing it to be forged ( n ). But, 
by the 10 & 17 Viet c. 59, s. 19, any draft or order drawn upon a 
banker for a sum of money payable to order on demand, which 
shall when presented for payment purport to be indorsed by the 


<*) Hall v. FulUr, 5 B. k C. 760 ; 8 
D. k R. 464 ; u to adranees by banken, 
at tho request of their customers on 
forged securities, see Woods v. TkinU- 
♦*««*, 1 H. k C. 478; or on securities 

fraudulently obtained, JU Camo'a estate, 

81 Bear. 80; 31 L. J. Ch. 214. 


(1) Young GroU, 12 Moors, 480 ; 4 
Bing. 267. 

(*h) Arnold r. The Cheque Bank', 1 C. 
P. D. 678 ; rated Safely Gun Cotton Co. 
v. WxUon, 49 L. J. 713, C. A. 

(a) Hobart* r. Tuek*r t Q. B. 678; 
sect 24 of the Bills of Exch. Aut in App. 
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perton to wbom the same shall be drawn payable, shall be sufficient 
authority to the banker to pay the amount of such draft or order 
to the bearer thereof; and it shall not be incumbent on the banker 
to prove that such indorsement or any subsequent indorsement 
was made by and under the direction or authority of the person to 
whom the draft or order was or is made puyable, either by the 
drawer ot any indorsor thereof; and see also sect. 60 of Bills of 
Exchange Act in Appendix. But this enactment docs not extend 
to protect any qthcr person who takes the cheque upon the faith of 
such forged indorsement (o\ An indorsement of a cheque " per 
proc.” or “ as agent" is an indorsement by the payee within the 
statute, although the indorser has no authority to indorse ( p) 

Chequra paid by m [stake —If a banker pays tho cheque of a 
customer, supposing that he has funds, and afterwards finds that 
the customer lias overdrawn his account, and that ho has no funds, 
the banker cannot recover the mouoy fioif J 'e party who pre¬ 
sented the cheque ( 7 ); but,»( the cheque ' not drawn on the 
banker^ »id the latter does w it pay the elf , a banker honour¬ 
ing tho draft of his custom/, but in the sant #way as if he wore 
giving change for a bank-note, all parties believing tho clicquo to 
be genuine, he can recover back tho money ho-lias paid, if it turns 
out to be foiged and worthless ( 1 ). 

Payment of chtqne* at branch hauls —Tho different branch 
banks of a banking company aic, as regards their separate 
customers, separate compaiues, so that a customer who It os an 
accouut with one branch has no light to draw cheques upon, and 
have them cashed by, auothcr branch. They aio albo separate and 
distinct for many other puiposes («). But in principle they are 
agencies of one principal lianking firm, although regarded as 
distinct for special purposes (t). Wheie a customer had an account 
with two branenos of a bank, it was held that in tho absence of 
any special agreement with their customer tho bank hail a right 
to consider tho two accounts os one, and to refuse the customer's 
cheque when, on adding the two accounts together, the balance 
was against bini (t/). 

C>vmd choice.— By the 39 A 40 Viet, c. 81, called “The 
Crossed Cheques Act, 1876 ”—the provisions of which are repro¬ 
duced, with two slight additions, sect 77 (1) ( 6 ), in the Bills of 
Exchange Act, 1882, ss. 76—82, in Appendix—it is enacted by 


( 0 ) Oodcn r. Be mm, L. R. 9 C. P. 
M3 ; BobbrU v. PtuleU, po^t, p. 373. 

(p) Charles t. Blmdnull, 1 C. P. D. 
548 : 2 0. P. D. 151, C. A. 

V (g) Chamber t r. ifd/er, 13 C. H N. S. 
126; 32 L. J. G P. 30 
(r) Woodland r. Fear, 7 E1L A BL 522. 


(») Woodland v. Pear, 7 Ell. & BL 
521 . 26 L. J Q. B. 202: Clods r. 
Baylni, 12 M. & W. 61. 

(0 Prints*. Oriental Bank Corporation. 
3 Ap Cd*. 825. . 

(•i '/amett r. iPKetceat, I fc R. 8 E& 
10; 421. J. Ex. 1. 
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s. 3, that, in this Act, “cheque ” means a draft or order on a banker 
payable to bearer or to order ou demand, and includes a warrant 
for payment of dividend on stock sent by post by the Governor 
and Company of the Bank of England or of Ireland, under the 
authority of any Act of Parliament for the time being in force. 

" Banket" includes persons or a corporation or company 
acting ns bankers. 

By sect. 4, where a cheque bears across its face an addition of 
the words “ and company,” or an abbreviation thereof, between 
twp parallel transverse lines, or of two parallel transverte lines 
simply, anil cither with or without the words “not negotiable,” 
• that addition shall lie deemed a crossing, and the cheque shall 
bo deemod to bo crossed generally. 

Where a chcquo bears across its face an addition of the name 
of a banker, either with or without the words " not'hegotiable,” 
that addition shall l»e deemed a cros9iug, and a cheque shall be 
deemed to be* crossed specially, and to be crossed to that bankor. 

By sect. where a cheque is uncrossed, a lawful holdpr may 
cross it generally or specially. 

Where a cheque is crossed generally a lawful holder may cross 
it specially. 

Where a cheque crossed generally or specially, a lawful holder 
may add the words * not negotiable.” 

Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another Ixiuker, bis agent, 
for collection. 

By sect. 0, a crossing authorised by this Act shall be deemed 
a material part of the cheque, and it slinll not be lawful for any 
person to obliteiate or, except as authorised by this Act, to add to 
or alter the crossing. 

By sect. 7, where n cheque is crossed generally, the banker on 
whom it is drawn shall not pay it otherwise than to a banker. 

Where a cheque is crossed specially, the banker ou whom it is 
drawn shall not pay it otherwise than to the banker to whom it is 
crossed, or to bis agent for colh*ction. 

By sect. 8, whero a cheque is crossed specially to more than one 
banker, except when crossed to an agent for the purpose of collec¬ 
tion, the banker on whom it is drawn shall refuse payment thereof. 

By sect. 9, where the banker ou whom a crossed cheque is drawn 
has in good faith and without negligence paid such cheque, if crossed 
generally to a banker, and if crossed specially to the banker to 
whom it is crossed, or his agent for collection, being a banker, the 
banker paying the cheque and (in case such cheque has come to 
the hands of the payee) the drawer thereof shall respectively be 
entitlid to the same rights, and be placed in the same position in 
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•U respects, as they would respectively Have been entitled to and 
have been placed in if the amount of the choque had been paid to' 
and received by the true owner thereof. 

By sect. 10, any banker paying a cheque crossed generally 
otherwise than to a banker, or a cheque crossed specially other¬ 
wise than to the banker to whom the same shall be crossed, or his 
agent fdr collection, being a banker, shall be liable to the true 
owner of the cheque for any loss lie may sustain owing to t|jc 
cheque having been so paid. ^ « 

By sect 11, where a cheque is presented for payment which dt>es 
not at the time of presentation appear to be crossed, or to haVe 
had a crossing which has been obliterated, or to have been added* 
to or altered otherwise than as authorised by this Act, a banker 
paying the cheque in good fuitii and without negligence sliall not 
be responsible or incur auy liability, nor shall the paymeut be 
questioned, by reason of the chcquo having been crossed, or of the 
crossing having been obliterated, or having been added to or altered 
otherwise than as authorised by this Act, and of paymont being 
made otherwise thau to a banker, or tho banker to whom the 
cheque is or was crossed, or to his agent for collection, being a 
banker (as tho case may be). 

By sect. 12, a person taking a cheque crossed generally or 
specially, bearing in cither case the words “not negotiable,” shall 
not have, and shall not be capable of giving a better title to tlio 
cheque than that which the iierson from whom he took it had. 

But a linker who has in good faith and without ucgligence 
received payment for a customer of a cheque crossed generally 
or specially to himself, shall not, in case the title to the clioque 
proves defective, incur any liability to the true owner of the cheque 
by reason only of having received such paymeut (twO. 

The above Act was passed in consequence of the decision in 
SmitJc v. Union Bank of Ijondon (x). 

The plaintiff drew a cheque on M. & Co., crossed L. & C. Bank. 
It was drawn to order, and the indorsement forged. The defendant 
became an innoccut holder, and scut it to his bunkers, who seufc it 
to M. & Co., who cashed it not noticing it was crossed L. & C. 
Bank. The jury fouud the plaintiff, the payee, and M. & Co., 
guilty of negligeuce. It was held that the defendant had acquired 
uo title, that M. & Co. had paid the money to the wrong bankers, 
and that the plaintiff might recover (y). 

Lien of Biinkers .—Bankers have a lien upon all the securities 
of their customers in their hands for advauces in the ordinary 

(ww) See Jfatthiriuen r. London A. (r) Smitk v. Union Bank of London, 
County Bank, 5 C. P. D. 7, *od seek, L. .i. 7 Q. 8. D. 82. 

81 k 82 in BdJ* of Exch. Act in App. (jr- J -bbeU r. PinktU, 1 Ex. D. 868. 
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qoUrpt <if bittiness, up$8^such securities have^een reoeived under 
special arrangement inconsistent with the exercise of the right (*), 
pr for some special purpose (a). But they have no lien on boxes 
and their contents deposited with them'for convenience and safe 
custody merely ( h ). *, . 

Damages fur nov-jxiyment of cheques by bankers .—IT a banker 

♦ refuses to pay a cheque drawn upon him by a trader who keeps an 
account with him, and who has sufficient asset*.-in the hands,of 
the banker to meet the cheque at the time it is presented for pay¬ 
ment, such trader is entitled, as we have seen, to recover sub¬ 
stantial damages without proof of any actual damago, since the 
dishonouring of cheques is likely to be very injurious to ;tbe 
credit of persons in trado (c). 

Of a mandate or gratuitous commission .—If the bailee or de¬ 
positary expressly or impliedly undertakes for something moi^than 
fye mere passive custody of the thing bailed, the bailment advances 
from a mere naked deposit or simple bailment to a mandate, and 
the bailee becomes clothed with the duties and implied engagements 
of a mandatary, in addition to those of a mere depositary for 
keeping. If money is bailed to a man upon the faith of a promise 
made by him to take and deliver it to a banker, or to invest it in 
the public funds, or lay it out in the purchase of lands, this is an 
express mandate. An implied mandate arises when the bailee 
takes charge of living animals or perishable chattels, for whose 
preservation and safo keeping accitain amount of work and labour, 
attention and skill, is necessarily requisite, and which the bailee, 
by accepting the trust and duty, impliedly undertakes to furnish. 
It is essential to tho existence of a mandate that it be gratuitous ; 
for, if anything is to be paid for what is expressly or impliedly 
agreed to bo done, the contract immediately becomes a contract of 
letting and hiring of labour and skill to be performed and exercised 
upon the thing bailed ( d ). 

The term mandatum or mandate was applied in the Roman 
law to all gratuitous agencies and procurations, whether made con¬ 
cerning laud or realty or chattels, aud whether accompanied or 
unaccompanied by any transfer or delivery of property (e). In the 
commou law, the tei m is generally restricted to express or implied 
promises made on bailments of chattels that something shall be 

(*) Jones v. Peppercorn, 28 L. J. Ch. (6) Lee sc t. Martin, L. R. 17 Eq. 224. 
168 ; Mtailous, tu re, 28 L. J. Ch. 8W1 ; (c) Bolin v. Stnccrd. 14 C. B. 695 : 

City Bank, ex parte, 3 Law T. K. N. S. 23 L. J. C. P. 148. 

792 ; In re European Bank, L. H. 8 Ch. (d) Insusnmd sciendum cat, inantiatum 
41. nisi gralnituM tit in aliam fonnam 

(o) Brandao r. Barnett, 12 CL k Fin. ncgotxi cadi re ; *a>n, merccde constitute, 
787 ; Wylde v Hartford, M L J. Ch. xndpU loeatio et eondudio esse. lnftit. 

61 ; London Chartered Bank of Australia lib. 3, tit 27, fc. 18. 

▼. White, 4 Ap. Cos. 413. (e) In»tit lib. 3, tit 27. 
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done with thorn gratuitously for the Wi6$t Ct A* 
bailor who makes the request and givds the directions *aa ’tp the, 
disposal of the Chattel is called the mandator; and the bailee* whq 
receives the chattel upoD the terms expressed or implied, and 
assents to the directions, and undertakes the trust to be performed, 
is called the mandatary. So long as there has been no actual bail¬ 
ment by the delivery and acceptance of the chattel, there is fi 4 
binding contract t>f mandate. A promise to do somethiug with a 
thing that his never been put into the actual or constructive 
possession of the promisor is a mere nudum jmetum which may 
be revoked; but, when the bailment has been made upon the 
faith of the promise, and the promisor has obtained possession 
of the chattel in execution ol the mandate, the contract is 
complete, and be is bound faithfully to discharge the trust ho has 
undertaken. 

Non-feasance and nii*feasmHf —It has been said, in refererjfe' 
to gratuitous undertakings to perfoini work, that, if the promisor 
does not proceed on the work, no action will lie against him for 
tho non-feazance; but, “ if he proceeds on the employment, ho 
makes himself hable for any misfeaznneo in tho courso of that 
work." But, when a man promises to perform work upon, or to do 
something with, the chattel of another, and tho chattel is bailed to 
him for the purpose cxpiesscd, lus acceptance of the possession of 
the chattel m executiuu of his engagement is an " entering ou the 
work and employment;” and, if, after having accepted such pos¬ 
session aud taken the chattel away with him, ho neglects to do that 
which he promised to perform, this neglect is a niisfeazauce, for 
which he shall be responsible (/'). “A bare being trusted," observes 
Holt, CJ., “with another man’s goods must l>e taken to be a 
sufficient consideration, if the bailee once enter upon the tiustand 
take the goods into his possession ” [<j ). Where a sum of money 
was bailed to a party upon tho faith of an undertaking made by 
him to cause the sum to be paid to the bailor or Ins order at a 
distant place, it was held that the bailmeut of tho money was a 
sufficient consideration for the undertaking, and that the mandatary 
was responsible for the non-fulfilment of his engagement (h). So, 
where certain boilers were delivered to a man upon the faith of an 
undertaking made by him to weigh them gratuitously and return 
them to the bailor in as perfect and complete condition as they 
were in at the time of the making of the bailment, aud the man¬ 
datary took the boilers to pieces in order to weigh them, but refused 
to put them together again, it was held that he was responsible for 

(/) Holt, C. J., Coggt r. Bernard, 2 175 ; IS C. B. 456. 

Raym. 919, 920 ; Blace r. Gaitcard, 5T. ig) ('"jtn ▼. Bernard, 2 Raym. 912. 

R. 149; baljc r. Wut, 22 L. J. tt P. (h) thutiboerv. Glynn, 2M. k W. 143 
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his breach of contract, and must make good the damage that had 
been sustained by the mandator. The mandatary may, indeed, re¬ 
voke his promise and return the chattel, if he does it without delay, 
and before his acceptance of the trust and omission to fulfil it have 
occasioned loss or damage to the mandator; but he cannot, if the 
revocation will place the latter in a worse position than he was in 
at the time the mandate was accepted and the promise made, law¬ 
fully withdraw such promise, and refuse to execute the trust. 
“Every man is at liberty,” it is observed in the Institutes, “to re¬ 
fuse a mandate; but, when once accepted and undertaken, it must 
be performed or renounced as soon as possible, that the mandator 
may transact the business himself or through another" (i). If, 
therefore, a party undertakes to procure an insurance for another, 
and proceeds to carry his undertaking iuto effect by getting a policy 
underwritten, but deals so negligently with the policy that the 
benefit of the insurance is totally lost to the party for whom he 
promised to effect it, he is liable to an octiou ( k ); but, if, after 
having made the promise, ho simply neglects to get the insurance 
effected, it is said he is not liable for the default (l). 

Bailment of money and chattel* to be carried gratuitously — 
Loss or ilnmmje. from neglige are. —A Ixaileo who has undertaken 
gratuitously to convey money or goods from one 'place to another, 
and has entered upon the trust by accepting possession of the 
money or the goods, is bound to exercise the same care and dili¬ 
gence iu the execution of the task as a person of ordinary care and 
prudence might be expected to exercise in the conveyance of his 
own property. If by negligence and mismanagement in the 
accomplishment of his undertaking, the money or the goods arc 
lost or stolen, injured or spoiled, he will be responsible for the 
loss. But ho is not responsible for the loss of the money, if he is 
forcibly robbed without any default on his part. 

Bailment* of chattel h to be meruled or rejxiired gratuitously — 
Emjtloynient of unskilful persons. —If a chattel is bailed to a work¬ 
man or artificer in some particular art, craft, or profession, upon 
the faith of an undertaking made by the bailee to mend, repair, or 
improve it gratuitously for the benefit of the mandator, the man¬ 
datary must complete the work within a reasonable period, and 
must be especially mindful that the aiticle is not injured in his 
hands during the performance of the work through a want of that 
knowledge and skill which every workman and artificer in his 
particular art or craft is bound to possess (post, pp. 404—407). 
But, if a person, known to be unskilled in the particular work or 


ton r. Corf Male, 1 E*p. 76. 

(/) Thorne r. Dear, 4 John*. U. S. 84. 


(0 Jn*t. lib. 3, tit 27, a. 11. 

(I*) Wallace v. TeV/air, cited Wilkin- 
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employment he gratuitously undertakes, does the work at the 
solicitation of a friend with such ability he possesses, he stands 
excused, although it is unskilfully done; for it is tho mandator's 
own folly to trust him, and the party engages for no more than a 
reasonable exertion of his capacity. Thus, where a mandatary 
undertook to get some articles that had been bailed to him entered 
at the Custom House, and gave by mistako a wrong description, 
but appeared to have acted bond fide nnd to the best of his ability, 
it was held that he was not responsible for a seizure of the goods 
by the Custom-house officers. “ Had the situation or profession 
of the bailee,” observes Lord Loughborough, “ been such as to 
imply skill, an omission of that skill would havo been imputable 
to him as gross negligence. If, in this case, a shiphroker or a 
clerk in the Custom House had undertaken to enter the goods, a 
wrong entry would iu him lw gross negligence, because the situa¬ 
tion and employment necessarily imply a competent degree of 
knowledge in making such entrii*s ” (m). 

In reaped of the cadody and safe leepiny of the chattel, the 
mandatary is clothed with the ordinary liabilities and responsi¬ 
bilities of a depositary 

Ba ilment of money for invest mad —If money is bailed to a 
man upou the faith of a promise 01 assurance mode by him to 
place it out at iuterest, or to purchase an annuity with it for tho 
benefit of tho bailor, the raandatoiy who accepts the money and 
enters upon the execution of the trust impliedly promises to be 
diligent aud careful 111 the fulfilment of his undeitaking, and 
to exercise common and oidinaiy care in the selection of a 
safe investment; and, if the money is lost by his miscarriage aud 
neglect, an action will lie against him for the loss (a)- Hilt the 
mandatary is not resjwmsiblo (if he docs not exciciso any trade or 
profession denoting that lie has peculiar skill in money matters) 
for the exercise of more than ordinary caie and caution ; aud he 
is not liable for the failure of the investment, if be has used sucli 
skill and knowledge as he possessed, ami has acted with upright¬ 
ness and honesty of purpose in the transaction of the business 
confided to him. "The only duty that is imposed upon him 
under such a retainer and employment is a duty to act faithfully 
and honestly, and not to be guilty of any gross oi corrupt neglect 
in the discharge of that which he undertakes to do ” (o). But an 
attorney, whose profession aud emplo) incut naturally lead him to 
have some knowledge of securities for moucy ami pecuniary in- 


(m) Shulls v. Blackburn, 1 H. HL 
159 ; ifoorc r. Morgue, 2 Conn. 179. 

(n) Coags r. Bernard, 2 Hawn. 910; 
Whitehead r. Undharn, 10 Mooie, 194 ; 


2 Him- 464. 

(a) /Mutual! s Honard, 4 B. k C. 
36i>, j . 
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vestments, is responsible for th*e exercise of a reasonable amount 
of professional knowledge and skill in the selection of a safe 
investment, although he acts gratuitously (p). His office* profes¬ 
sion, and employment imply skill and invite confidence'^ and an 
omission of that skill is imputable to him as gross negligence ( q ). 
If a sum of money is entrusted to a man to be transmitted to some 
distant part, or to be laid out by him in some purc&aie or invest¬ 
ment for the benefit of the mandator, and with an express or 
implied authority or permission to use the money himself until 
the purpose for which it was bailed can be accomplished, and the 
mandatary accordingly spends the money with the intention of 
re-placing it when necessary with other money, or pay* it into his 
bankers to his own account, and not to the separate account of the 
mandator, the bailment of the money becomes a loan for use and 
consumption, and the bailee is clothed with the duties and liabi¬ 
lities and implied engagements of a borrower by way of mutuum, 
in addition to those of a mandatary {ante, p. 347). In these cases 
the money is payable, as we have seen, absolutely and at all events; 
and the baileo cannot excuse himself from the obligation to re-pay 
the amount by showing a loss by robbery or from inevitable 
accident. 

Bailment*of living animal *— Negligent management. —If the 
subject-matter of the bailment consists of living animals, such ns 
horses, oxen, cattle, or sheep, the mandatary is l>ound to furnish 
them with suitable food and nourishment, and to give them a 
proper and reasonable amount of exercise and fresh nir. If a man 
takes charge of cattle or sheep, and afterwards takes no heed of 
them, but lets them stray away on a common, and get drowned or 
lost, this is a breach of trust, and he is responsible for the loss (r). 
If he turns a horse, of which ho has consented gratuitously to take 
charge, into a dangerous pasture after dark, and the horse falls 
into a pit or well, or into the shaft of a mine, this is a gross neglect 
and breach of trust, and he shall be responsible for the loss («). 
If he places a home in a pasture surrounded by rotten and very 
defective fences, and the horse, by reason thereof, strays away and 
is lost, this is also a breach of trust, for which he shall be answer- 
able; but, if the horse was a wild ungovernable animal, and got 
away through its own impatience of restraint as much os by reason 
of the defective fences, then the bailee will not be responsible for 
the loss (0- 

( y) Donaldson r. Haldane, 7 Cl. k (r) HiL Term, 2 Hen. 7, 0 b. ; Copy* 
Fin. 762; Bourne t. Jlifflle*, 2 Chitt. t. Bernard, 2 Reym. 918. 

811 ; Craig v. fFalson, 8 Kcav. 427; (•) Booth v. Irilmm, 1 B. k AJd. 61, 

Smith v. Bocucke, 23 L. J. Ch. 645 ; 18 62. 

J ut. 478. ( t) Domat (Dkpot), a. 8, 6. 

( 7 ) Skiellt ▼. Blackburn, an/e, p. 879. 1 



81CT- I.] * V(ORK AND LABOUR. 381 

Where an agister ^not a gratuitous bailee) placed the plaintiff’s 
hone in a field where there were heifers, knowing that a bull was 
in the habit of getting into the field, though he did not know it 
wap virions, npd the bull gored the horse; it was held that the 
scienter was immaterial, as he had contracted to take reasonable 
care and bhdi not done so (u). What is, and what is not, gross 
negligence amounting to a breach of trust is often a mixed question 
of law and {act, but more generally a pure question of fact. It must 
be judged of by the actual state of society, the general usages of life, 
and the dangers peculiar to the times, os well os by the apparent 
nature and value of the subject-matter of the bailment, and the 
degree of cdxb it seems to require ( x ). Where a man proved to be 
conversant with, and skilled in, horses was commissioned to ride a 
horse to a neighbouring village, for the purjwsc of showing it for 
sale, and on his arrival he rodo tho horse into the race-ground, 
which was wet and slippeiy, and the horso slipped and fell several 
times, aqd at last in falling broke ono of its knees, it was held 
that the bailee had been guilty of a culpable ueglcct and breach 
of tru^t, and was answerable for the damage (y). If a farrier 
undertakes to treat a living animal for some disorder gratuitously, 
he is nevertheless bound to exorcise tlio ordinary knowledge 
and skill of his art or profession in the course of bis treatment, 
and will be responsible for injuries resulting from bis neglect to 
do so (z). 

Bailments of perishable commodities. —If the subject-matter 
of the bailment is a perishable commodity, the bailee is bound 
to bestow such an amount of labour and vigilance for its pre¬ 
servation as would ordinarily be bestowed by a prudent ownqr. 
If the mandatary of a valuable painting lots it lie on the damp 
ground, or places it in a kitchen, oi against a damp wall in 
a room where there is no fire, when lie might have placed it in 
a dry situation and in perfect security, this is an act of gross 
negligenco (a). 

Of the use of the subject-matter of the momtate. —A mandatary 
has no right to make use of the subject-matter of the bailment for 
his own gain and advantage; if he does so, and it is lost, or in any 
way injured or deteriorated in value by reason of the user, he 
must, in common with a depositary, make good tho loss. The 
moderate exercise of a horse, or a hound, or a living animal, is 
necessary for its health and safe preservation, and is, consequently, 
a user for the benefit of the owner. A maudatary who has charge 

(m) Smith r. Cook, LB.1Q.B D (r) Skulls r. Blackburn, 1 H. BJ. 
79 i eea pod, p. 417. AM 

(*) Story on Bailment*, 9, 10 (o' .VytUm r Cock, 2 Str. 1099. 

(y) WxUon ▼. Britt, 11 M. A W. 113. 
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of a milch-cow or of sheep is bound to milk the cow and shear tko 
sheep, and must account for the produce to the mandator; if ho 
solid the milk or the wool, and refuses to pay over the money, this 
is a conversion of it to his own use, and a breach of trust, for 
which lie shall l»o held responsible. If the bailmeut is made 
under circumstances leading to the conclusion that the bailee wag 
to have the use of the thing in return for his labour and paina in 
the keeping of it, ah if he were to have the milk of the cow, the 
wool of the sheep, or the young of animals bearing increase, for his 
own benefit and advantage, then the bailment would amount to a 
contract of borrowing and lending, and not to a mandate. 

Theft and nfyliyeuce hy servants of the manrtutary. —If the 
mandatary has given express directions to his servant to take into 
his custody money, or chattels, or securities, and do with thorn that 
which he himself 1ms undertaken to perform, tho negligence of the 
servant in carrying into execution the orders of the master is the 
negligence of the master, and the latter will ho responsible accord¬ 
ingly ; but, if the scivant deals with the property of his own will, 
and without the warrant or authoiity of the master, the latter is 
not responsible, unless there bo a default in him in knowingly 
employing a drunken, negligent, or dishonest servant. * 

Payment of espHsc *.—By the Roman law tho mandator was 
bound to re-inibursc the mandatary all expenses that he had 
uccessarily and unavoidably incurred in the safo keeping and pre¬ 
servation of a chattel entrusted to his care and management; for 
it was considered that a gratuitous commission executed for tho 
lndioof of tho mandator ought not to be made a subject of oxpense 
and charge to the mandatary (A). In the common law, if the man¬ 
datary must necessarily incur expense in the execution of tho 
commission entrusted to him, he is clothed with an implied autho¬ 
rity from the mandator to defray such expenses (c). The French 
law accords to tho mandatary a right to detain tho chattel until he 
has received j»ayment of the expenses he has incurred in the 
execution of the trust concerning it In our own law no such right 
exists; and no lieu is permitted to be claimed by one man upon 
tho property of another for the expenses attendant upon the execu¬ 
tion of a gratuitous commission. 

Taskwork.—A. contract for the letting out and hiring of 

“work by tho gTeat,” or, as it is more commonly called, job 

or taskwork, is a contract for the doing of work in the lump 

or the job, for a stipulated or implied remuneration, such 

as a contract to build a house, or dig a well, or make a canal, 

• 

(6) Dig. lit*. 16, tit 3, L 12, 8. 23 ; (e) Storr'i Bailment*, a. 197. 

Domat fib. 1, tit. 15, ». 2, a. 6. 
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or to construct a ship or carriage oyt of materials famished 
by the employer, or to sell goods for a comraisdon on the sale. A 
contract of this description was styled by the civilians LOCATIO 
OPERI8 FiciENDi, or the letting out of work to be done. The 
employer was called locator operis, or the lettcr-out of the work; 
and the workman who undertook the task, and bestowed his labour 
and skill in its completion, for a reward to be paid to him, was 
called CONDUCTOR OPEIUS, or the hirer of the work The terms 
letter and hirer, however, are applicable, in different senses, to 
each of the contracting parties. Thus the locator Ojteris, or letter- 
out of the work, is also conductor ojxiytrum, or hirer of the labour 
and services ; and the conductor open •*, or hirer of the work, is also 
locator operarvm, or the letter-out of the laliour and services (*/). 
When chattels are delivered to a warehouseman oi storekeeper to 
be taken care of or kept for hire, the contract is a contract for 
the lotting and hiring of care and custody, termed LOCATFO OPK1U8 
LT CUSTODLK. 

Of the distinction let ween contracts for t cork and service* and 
contracts of sate, —There is a great analogy between contracts 
for working up materials and the contract of sale ; for, if tho 
materials for the work, as well as the work itself, have liecn 
furnished by tho workman, then the contract is in general a 
contract of sale; while, on the other hand, if the employer 
has furnished the materials and the undertaker of the woik con¬ 
tributes his labour merely, the contract is a contmct of letting and 
hiring of labour (post. Contracts for Sale). If the ground woik 
of the labour or the principal material entering into its composi¬ 
tion has been provided by the employer, the contiact is a contract 
for the letting and hiring of work, although the undertaker of the 
work may have furnished the accessoiial materials necessary for 
its completion. If a man, for instance, sends his own cloth to a 
tailor to bo made into a coat, and the tailor furnishes the buttons, 
the thread, and the trimmings, the contiact is nevertheless a 
letting and hiring of work, and not a contract of buying and 
selling (c). In the case of woiks of art tho work and skill of the 
workman constitute, in general, the essence of the contract, tho 
materials being merely accessorial; and, whenever the skill and 
labour are of the highest description, and the materials of small 
comparative value, the contiact is a contiact for work, labour, and 

(d) Sed dicendum at in hde specie loea- open9 idem s.t opera locator, rt loro for 
home dirergo rapeciu eundnu rt loeatorem opens ul'ni opera cvwf'tdnr Vin. Com. 
et conduetorem viderx. Ham qni oprreim lib S, tit 25, p. 758 , Poth Lou*ge, 
locate dicitur, ille idem dicitur conducrrc No. 392. 

opui faciendum et ex cuntrano qui (e) Pothier, Looage d'mm age, No. 
ope ram dicitur eondueere, idem dicitur 394. 
joeare alujuid faciendum ; ut conductor 
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materials^ and not a dontract of bale (/). A,contract, for example, 
for .the printing of a book is a contract for the letting and hiring 
of Vvdrk and services, although the printer supplies both the paper 
and the ink, and not a contract of sale (fj). But a contract by a 
dentist to make a set of artificial teeth, to fit the month of the 
employer, is a contract for the sale of a chattel and not a contract 
for work and labour (A). When a contract has been entered into 
for the budding of a house on the land of the employer, and the 
builder furnishes the timber, stone, and materials for the construO- 
tion of the building, the contract is not a contract of «ple, although 
it appears as if tho builder sold the materials, but a contract of 
letting and hiring, because the land which is the principal material 
for the labour, and to which the building is merely an accessory, 
has been provided by the employer (t). If. iudeed, the builder is, 
by the contract, to provide tho ground as well as the accessorial 
materials for tho house, then the contract is a contract of purchase 
and sale. 

Executory and executed contracte for work .—Contracts for work 
and service', like all other coutracts of letting and hiring, are per¬ 
fected by the bare consent of the parties, so that, as soon as* the 
mutual promises are exchanged, the right to the benefit of the 
work passes to tho workman or hirer of the job, and The right to 
the laboui to tho employer or letter of the work (A). If a mutual 
misunderstanding has arisen without any fault or Wknt of good 
fajth on either bide, as if the workman has mistaken the meaning 
of the employer, and made one thing when another was ordered, 
the contract is >oid, as no valid and effectual consent to ^ind the 
parties has evei been given. If there is no mutual engagement 
between the paitics for tho one to do the work, and the other to 
pxovide it and pay for its execution, there is, as we have before 
seen, no binding contiact at all, unless the engagement is undor 
seal (ante, pp. 12, 13). Tho workman in such a case is not bound 
to enter upou his task; nor is the other party bound to provide tho 
work and pay the hire. But, when the work ^a$ been actually 
done, the person at whose request and by whose orders it was 
executed must pay for it, although the workman was originally 
under no legal obligation to do the work, nor the employer to 
employ him. The law generally implies a promise from the 
employer to pay a reasonable compensation for services rendered, 
unless it appears that the services were to be gratuitous, or that 

(f) See, however, the remark* of (A) Lee r. Cr\J&, tupra. 

Crompton, J., and Blackburn, J., in (») Din. lib. 1», tit 2, lex 22, j. 2. 

Let 1. Gnffin, 1 B. 4 3. 278. (A) Lara r. Qen. Apolh. Co ., 28 L. J. 

(g) Clay r. Yota, 1 RAN. 73; 25 Ex. 225 ; anle, p. 5. 

L J. Kx. 297 . 
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the workman relied Ter pa/tnent upon a particular fund, aAd not 
upon the personal responsibility of the employe! (1). When a 
person has, by fraud, induced another to perform a semofc.'for 
him, intending not to pay for the performance of it, still there is 
a liability Implied by the law, which may be enforced in the sartie, 
way as an obligation arising out of an express contract (m) %t 4 

Work and services in preserving a lost chattel, and rtkorvng 
it to the owner .—Doubts have at different times been expressed * 
as to‘ whether a person who has voluntarily bestowed his own labouV 
add Services, And incurred expense, in the recovery and restoration 
of a lbsfc chatty to the owner, is entitled to an action to recover 
compensation and remuneration therefor (n). In the case of the 
recovery and restoration of shipwrecked property lie is clearly 
entitled to such a compensation ; and there seems to bo no valid 1 
reason 4 for confining this right of rcwaid to cases of salvage from 
shipwreck. 

11 In the French law,” observes Domat, " ho who receives back 
a thing which ho had lost is obliged, on his part, to reimburse the 
finder the expenses incurred by him in the preservation and restora¬ 
tion of the thing lost, such as the oxponso of fcoding a strayed 
beast whiefc required nourishment, or the carriage and conveyance 
of the thing lost to some place of safety, or the expense of adver¬ 
tisements, or. tho publication of printed notices in order to give 
information to the ownor ” (o). If the owner is present and cogni¬ 
zant of the exertions made to recover his lost property, it will bo a 
question of fact whether there was, or was not, an implied request 
on his part for the performance of the service actually rendered, 
and a tacit understanding Iwtwocn the paities that the person 
doing the work should be rewarded for bis pains. 

Salvage serviced —In older to encourage persons to lend their 
aid and assistance for the protection and preservation of property 
and life from shipwreck, the law gives to the paities by whose 
labour and assistance the propeity oi lives have been saved from 
irajfending permit claim to a fair and reasonable compensation for 
their services, and a right to retain the property until they have 
received it ( p ). This compensation is called salvage, a term derived 
from the French word salver, oi sanver, to save. The amount of 
salvage payable in the case of the recovery of property lost by 


(f) Anti, p. 21 ; Poueker r. Norman, 
3 B. k 0. 744 ; Parke, B., Hiyjuis * 
Hopkins, 3 Exch. 166 ; ffinguton r 
Kelly, 18 L. J. Kx. MO ; AUrandrr v 
Worman, 6 H. k N. 100 ; 30 L. J. Ex 
198 

(m) Rumsey r. N. K Ry. Co, UC 
B. N. & 641 ; 32 L J. C. P. 244. 

(«} Lamplsigh v. Ri aWtwaiU, 1 Smiths 


L C 5th ed., 185. 

(©) Domat, lir. 2, tit 9, a. 2, No. 2 ; 
Dig hh. 47, tit 2, lex 43, a 8. 

(p) Hart/otl v Jones, 1 Kaym. 398 ; 

Salk 654, pL 2; 17 k 18 Viet. c. 104, 
m 4*8-470 , 24 Viet. c. 10, a 9 ; 25 k 
26 Vn t f. 68, s 59 , The Fusilier , 2 
Moo ** M N. 8. 51; 34 L. J. Adm. 26; 
Tki Flat w, L. K. 1 Adm. 53. 
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shipwreck or Abandoned at sea (q) depends upon the value of the 
thing saved, the degree of danger of loss, and the amount of labour 
and skill employed in saving it Some maritime codes have pro¬ 
portioned the amount to the value of the thing saved, without re¬ 
ference to the surrounding circumstances of the case ; but this is 
obviously unjust; and our own law, therefore, merely directs as a 
general principle that a fair and reasonable compensation shall be 
made (r). If the salvors are guilty of misconduct, and occasion 
injury to the ship and cargo by rescuing the vessel from one danger 
only to run her into another, the claim for salvage will be lost (a). 
But, if success is finally obtained, no more mistake or error of 
judgment in the maimer of procuring it, and no misconduct short 
of that which is wilful and may be considered criminal on the part 
of the salvors, will work an entire forfeiture of the salvage. Mis¬ 
take or misconduct, not wilful but diminishing the value of the 
property salved or occasioning expense to the owners, will, however, 
bo considered in estimating the amount of compensation to bo 
awnrded (/). Thero can be no claim to salvage where the efforts 
to salve have not been attended with success (tt). A man cannot 
entitle himself to salvage in ros|>ect of services which ‘have been 
rendered contrary to the express wishes and directions of the 
owner, and has no right to interfere with persons employed by tho 
owner to savo the property i«r). And, if one set of men have 
taken possession of a vessel abandoned at sea and arc endeavouring 
to preserve it, another set have no right to molest them and 
become participators in the salvage, unless it appears that the first 
would not have been able to effect the purpose without the aid of 
tho others (if). A passenger is not entitled to claim salvage in 
respect of that ordinary assistance to a vessel in distress which it 
is the interest of all persons on board to give, for the purpose of 
avoiding the common danger (s). But, for extraordinary services 
rendered and dangers incurred for tho preservation of the Vessel, 
the passeuger is as much entitled to salvage as a mere stranger (a). 
And salvage service may be performed even by the seamen of tho 
ship salved, when an abandonment of her has put an end to their 
original contract (A). So ah*o salvage services may be rendered by 
a pilot where they have put off to sea to help a vessel, the test not 


(< 7 ) The Gen riser, IS Jar. 401. 

(r) The Of to IbriHami, 33 L. J. Adin. 
189 : Ths Thu mus Pit Min, 32 L. J. Adin. 
01 . 

(s) The DosseiUi, 10 Jar. 865. 

(/) The Atlas, 15 Moo. P. 0. 329. 

(«) The Edward Hawkins, 31 L. J. 
Adm.' 46 ; The Allas, 31 L. J. Adin. 
210 ; but if men aio engaged by a ship 
in di»tic»8 it is otherwise, see The Un¬ 


daunted, Lmh. 90. 

(x) Sutton v. Bade, 2 Taunt 312. 

(y) Abbott, 495. 

(t) The bronston , 2 Hag. 8; The 
Vrrtle, 1 Luab. 822 ; 30 L. J. Adiu. 209. 

(it) AVvmm t. Walters, 8 B. k I*. 
612. 

(8) The Vrr<1e, 30 L. J. Adin. 209; 
The L > Jonet , L. K. 3 A. A K 556 : 41 
L. J. Adri. 95. ^ 
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being whether the vessel was at the time of succour in distress or 
damaged, but whether the pilot could be expected to incur the 
risk for only pilotage reward (c). Where both ships belong to the 
same owner, the master and crew of the ship which has performed 
the services are entitled to salvage, provided the services per¬ 
formed are not within the contract which they originally entered 
into with the owners (d). And the owners of a salving vessel are 
entitled to remuneration, although some of them are also owners 
of the vessel which did the mischief (e). An agreement for 
salvage which is reasonable at the time it is made is valid, not¬ 
withstanding circumstauces may reuder the services more expen¬ 
sive or hazardous than was anticipated (ec). By the 17 & IS 
Viet. c. 104, s. 182, every stipulation by which any seaman 
consents to abandon any right which he may have or obtain in 
the nature of salvage, is wholly inoperative (/); but by the 25 
& 26 Vict'c. 63, a. 18. this is not to apply to the case of any 
agreement made by the seamen belonging to any ship which by 
the terras of the agreement is to be employed on salvage service. 
Compulsion or fraud will avoid a contract as to salvage [ff). 
Persons who merely furnish boats, tackle, or other articles of u$e 
for salvage purposes, are not entitled to l>e paid as salvors, but 
for tile use of the articles they have supplied Ig). There is no 
distinction l>etween river salvage and sea salvage, the danger and 
meritorious nature of the services in either case being the ground 
on which the compensation is awarded (A). 

Services by trustees .—The law raises no implied promise of re¬ 
muneration in respect of services of a fiduciary character (i). If, 
therefore, a solicitor consents to act os a trustee of property, and 
renders professional services in matters relating to the trubt estate 
confided to him, ho is not entitled to charge for such services 
whether he acts for himself alone, being sole trustee, or for himself 
and others who are his co-trustccs, unless there is a provision in the 
deed or will creating the trust enabling him to receive remuneration 
for the transaction of such business; but he is entitled to charge 
the trust estate with costs out of pocket (&). A trustee, moreover, 
is not allowed to make the execution of the trust a source of profit 


fc) Akerbloom v. Price , 7 Q. B. D. 129; 
see The And era finny, I* H. 4 I*. D. 213. 

[d) The Sappho, L R. 3 P. C. 6#J; 
40 L J. P. U. 48; The Scout, L R. 3 A. 
L K. 512; 41 L J. AJm. 42. 

(«) The Olengabecr, L. K 3 A. k E. 
634 ; 41 L. J. Adm. 84. 

{re) The Waverley, 40 I*. J. Adm. 42. 
(/) The Roeano, L. K.2 P. D. 41; w.i- 

inen may, however, arrange for an ■!>]»''- 
tioument we The A/nka, L. R. 5 P. 1>. 
1W. 


{//) The Ml**, L R. 2 P. D. 6, C. A* 
(o) Th>. Charlotte, 12 Jar. 068. 

(At The Curtterpnee, 2 Moo. P. C. N. 
5. 213, ami we i\ uholso* v. Chop*an, 

1 (!) ItnrnUr. Hartley, L. R. 2 Kq. 789. 
{k) SJoo.c v. Proird, 3 Myl. A Cr. 45 ; 
'hnatoohen v. White, 10 Bear. 523 ; 
(aton* V. BtnUie, 2 Macq. H. L. C. 80, 
v.noliug Vradoek r. Piper, 1 Mae. k 
lord. *54. 
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to himself, and cannot sue upon an express contract between him 
and his co-trustees for payment for his services to the trust; for 
each trustee is to be a check and control upon each and all the 
co-trustees; and one of them cannot authorise another to make 
professional charges to be paid out of the trust ftind. Where, 
therefore, a number of trustees appointed one of their .own body, 
who was a lawyer, “ factor to the trust,” with an allowance for his 
necessary charges and expenses and a “ reasonable gratification,” 
and the factor sued his co-trustees for his professional charges “by 
reason of their having employed him as their commissioner, factor, 
cashier, and attorney in the aforesaid trust,” it was held that lie 
was not entitled to recover these charges either from them or from 
the trust estate ( l ). Where one of several solicitors in partnership 
has taken upon himself the office of trustee, the firm of which he 
is a member cannot charge for professional services rendered by 
them in the execution of the trust (m). 

In a recent case where it was proved that the partner of a 
trustee had, as solicitor to the trust, transacted the yvhole trust 
business entirely on his own account aud for his own exclusive 
benefit, under an arrangement which had been made between him 
and his partner, that they should not be partners in any matters 
relating to the trust property, but that the partuer who was not a 
trustee should, in all matters relating to the trust, act as solo 
solicitor to tho trust, and be entitled to receive, for his own 
exclusive benefit, all costs and charges which might be incurred in 
the execution of the trust, the professional charges of the partner 
were allowed to be paid out of the trust estate (n). 

Promises of presents in return /or services. —If services have 
been rendered and benefits conferred on the express understanding 
that the person rendering the services is to trust entirely to tho 
generosity of the party benefited, and not to look for payment as a 
right, there is no contract (o). But, if a person promises to make 
a present in return for services rendered, there is evidence of a 
contract to pay a reasonable sum (/>). 

Honorary and gixUuitous services. —If the employment is by 
custom and usage of a purely honoraiy and gratuitous character, 
the primd facie presumption of a letting and hiring of the services 
is rebutted os soon as the custom is proved and established. Tho 


(l) Manson r. Baillit, 2 Macq. H. L. 
C. 80, questioning Cradock v. Piper, 
supra; Aberdeen Ry. Co. v. Blaiku, 1 
lUcq. II. L. C. 461 ; post, p. 825. 

(m) Collins r. Carey, 2 Bear. J28; 
Broughton r. Broughton, 5 Do G. K A 
0 . 160. • 

l*) Clack t. Cation, 30 L. J. Ch. 


639. 

(o) Roberts r. Smith, 4 H. k N. 321 ; 
28 L. J. Ex. 164; Taylor r. Brewer, 1 
M. k S. 190. 

(p) Jewry r. Busk, 6 Tnaat 802; 
Bryant r. Flight, 5 M. AW. 114 ; Bird 
▼. M'Gakeg, 2C. k K. 708. 
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office of an arbitrator is deemed to be an honorary office; and a 
person who acts as such cannot charge for his services, unless it 
appears from the terms of the submission or the surrounding cir¬ 
cumstances df the transaction that it was the intention of the 
parties that the arbitrator should be paid for his time and trouble, 
or unless there is an express promise to pay him for his services (q). 
Barristers likewise exercise an office and profession of an honorazy 
character. They are presumed in law not to afford their pro¬ 
fessional services with any mercenary view, and cannot, therefore, 
maintain an action for remuneration for advice or advocacy in 
matter *of litigation, or for services ancillary to the service of an 
advocate, although there be an express contract to pay them a 
stipulated sum for such service (r); but in cases unconnected with 
advocacy, and for services not of a professional character, a barrister 
may, it seems, contract for remuneration. A physician may sue 
for his services, if he is registered os a physician under the Medical 
Act, and is not prohibited by the college to which he belongs from 
bringing aA action for his charges (s). If the service appears to 
have been rendered as a gratuitous act of kindness, or in discharge 
of a public duty, tho primd facie presumption of a contract of 
letting and hiring is repelled. Thus, if a man undertakes a 
journey to become bail for his friend (t), or attends os a witness in 
a court of justice, he is not entitled to bo paid for his trouble. In 
the last case, as tho attendance to give evidence is a duty of a 
public nature, an express promise to remunerate the witness for so 
doing is invalid; but the witness is entitled to compensation 
according to the scale framed by the judges under the Common 
I*w Procedure Acts (tt). 

The law raises no implied promise of remuneration in respect 
of the services of public officers. If by statute or immemorial 
usage a public officer is entitled to fees for his services he may 
maintain an action to recover them; but, where a duty is imposed 
by statute upon a public officer, and no provision is made for the 
paymont of any remuneration, no action can be maintained for the 
recovery of any remuneration (x). 

Rights and liabilities of employer and workman .—A person 
who employs another by the piece or by the job, or who lets out 


to) Virany r. Warn*. 4 E*p. 47; 
Hoopme r. Gordon; 3 Q. B. 471. 

(r) Kennedy v. Broun, 13 C. B. N. 8 . 
377 : 32 L. J. C. P. 137 ; Broun t. Ken¬ 
nedy, 83 L J. Ch. 71, 342; 33 Bear. 
183 ; Hobart r. Butler, 9 Ir. U L R. 
167; Moms v. Hunt, 1 Chitt. 651; 
VextcX v. Hu meil, 3 Q. B. 923 ; Egan r. 
Guard. Kens. Vn., tb. 935, n. ; AUy.- 
Qen ▼. The Royal College of physicians, 
1 Johns. A H. 661, 891; 30 L. J. Ch. 


757 ; Mostyn ▼. Mostyn, L R. 6 Ch. 457; 
39 L. J. Ch. 780. 

(i) 21 A 22 Viet c. 90, a. 31 ; Gibbon 
t. Budd , 2 H. A C. 92; 32 L. J. Ex. 
182. 

(t ) Ratoon r. JFtrdnam, 1 C. A P. 
434. 

(«) tfokm r. Gtbbon, 26 L. J. Ch. 208. 
In) Tones ▼. CaerrnartSen»( Mayor), 8 
M AW 305. 
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task-work to be done for an express or implied remuneration, is, in 
general, bound to do everything that is necessary to be done on his 
part to enable the hirer of the work to execute his engagement, and 
earn the hire or reward. He impliedly undertakes to resort to no 
misrepresentation or concealment calculated to mislead the servant 
or undertaker of the work and give him a false estimate of the 
nature and extent of it, to accept the work when completed, and 
to pay the customary hire, in case no specific rate of remuneration 
has been agreed upon. When there is an absolute and unqualified 
refusal on the part of the employer to permit the workman to per¬ 
form his task, or the employer does an act absolutely incapaci¬ 
tating himself from performing his part of the engagement, the 
undertaker of the work has a right, if he has done anything under 
the contract, to sue immediately, for remuneration On a quantum 
meruit if the contract is defeasible, or, if not, for compensation for 
the damage he has sustained in being prevented from earning the 
stipulated hire ( y ). 

Defeasible contracts for work and services. —If a labourer is 
employed to dig potatoes at so much an acre, or to cut turf at so 
much a load, or to make excavations of earthwork at so much per 
cubic foot, the employer may, if there is no determinate term or 
employment, dispense, at any time, with the future services of the 
workman, paying him for the work actually done. If a party 
employs a factor or agent to collect his rents, or transact his busi¬ 
ness for him, for certain commission or reward, the employment is 
determinable at the will of the employer, unless it is coupled with an 
interest and the party employed is something more than an agent 
in the transaction. If an agent is employed to sell property on com¬ 
mission, it is competent to the employer, at any time before a sale 
has been actually effected, to revoke the authority, and deprive the 
agent of the expected commission ( z ); but, if expenses have been 
incurred by tho agent in executing the authority intrusted to him, 
he will be entitled to recover such expenses from the employer, 
and also a reasonable compensation for any labour or trouble he 
may have undertaken in endeavouring to execute his commission, 
unless it appears to have been the understanding of the parties 
that nothing was to be paid unless the act authorized to be done 
was fully accomplished (a). If a commission agent employed to 
sell property has found a purchaser and effected the authorized 
contract of sale, he will be entitled to his commission, although 

(y) PlnncJU v. Colburuy 1 M. A Sc. 61; (*) Stmptm v. Lamb, 17 C. B. 603 ; 

Emmens r. Elderton, poM. p. 434 ; 25 L. J. t\ P. 113. 

PricMM t. Badger, 1 C B. N. S. 304 ; (a) JfoJaU r. Laurie, 15 C. B. 588 ; 

fnekbald t. WtaLem Nedgherry Co fee De Bernard? ▼. Harding, 8 Kxcfi. 822 ; 
Co., 17 C. B. N. S. 733 ; 34 L. J. C. P. Cammafi r. WovLbuni, 16 l\ B. 400; 
15. 24 L. J. C. P. 13.T 
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the employer may refuse to fulfil the contract; and if he has 
found a party willing to buy, and the employer is then unable or 
unwilling to sell, the agent will be entitled to remuneration for his 
services (b). 

Time of performance. —By the Judicature Act, 1873, s. 25 (7), 
stipulations in contracts as to time or otherwise which would not 
before the passing of this Act have beeu deemed to !>e or to have 
become of the essence of such conti acts in a court of equity, shall 
receive in all courts the same construction and effect as they would 
have heretofore received in equity. Time is frequently of the 
essence of the contract as regards the commencement of the work, 
but not so with regard to its completion. If it is made a positive 
term of the contract that the work shall be commenced on a day 
named, the employer may refuse the services of the woikraan, and 
decline to employ him, if he does not teuder his services or com¬ 
mence the work at the appointed peuod; but, when the work has 
been commenced, the completion of it by a day named will not in 
general be a condition precedent to the workman's right to the 
stipulated hiro. When the materials for tho work, for example, 
have been furnished by the employer, and the produce of the 
labour becomes, consequently, the property of the latter os the 
work proceeds, the non-performance of the work by au appointed 
time docs not release tho employer from his obligation to pay the 
contract price. Ho must in such a case perform his part of the 
engagement, and bring a cross action against the undei taker of tho 
work to recover compensation for any damage lie may have sus¬ 
tained by reason of the non-completion of the work at the appointod 
period (c). If after tho time ol completion the employer urges the 
continuance of the work, or encourages the workman to proceed, 
he waives the condition as to time (d) t 

Entire performance of a contract for work ia often a condition 
pt'ecedent to payment. —Thus, if a coachman agrees to convey a pas¬ 
senger from London to York for a certain stipulated remuneration, 
and carries him only half the distance, he is not entitled to any 
payment, the precedent act to be performed being entire and indi¬ 
visible. Where the plaintiff undertook to make "complete” cer¬ 
tain dilapidated chandeliers for the sum of 10 1 ., and returned them 
in an incomplete state, it was held that he could not maintain an 
action for the work actually done ( e ). And, where an attorney 
covenanted to pay his clerk 2s. for every quire of paper he copied 
out, it was held that this was an entire covenant, of which no 
apportionment could be made pro raid, and that the clerk, conse- 

(b) PncieU r. Badgtr, 1 C. B. N. S. (<0 Bum r Miller, 4 Taunt 748. 

296. * (O ndair r. Botclct, 4 M. A R. 8 ; 

(a) Luceu t. Godwin, 4 Sc. 509. 9 B. A 94. 
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quently, could not ihaint&in au action to reoover remuneration for 
copying otlt any number of sheets less than a quire (/). So, where 
the plaintiff offered to cure a flock of sheep and lambs of a disease 
called the scab, at so much per head for the sheep, and so much for 
the lambs, and stated that he did not expect to be paid unless he 
cured all the sheep and lambs; whereupon the defendant 
accepted his offer, and agreed to employ him; and the plaintiff, 
after ho had materially checked the complaint, but before he had 
cured the whole of the flock, brought bis action for the money; 
it was held that he was not entitled to recover anything for his 
pains (g ). 

Divisible and appoiiionable work —But, if the work is in its 
nature divisible and apportionablc, and there is nothing iq the 
terms of the contract which, cither by express stipulation or neces¬ 
sary intendment, precludes the plaintiff from recovering in respect 
of a partial execution of it, the plaintiff may, on performing a 
part only of his engagement, require a corresponding part perform¬ 
ance on the part of the defendant (/i). Thus, where a ship, being 
damaged at sea, put iuto a liarbour to receive some repairs, and an 
agreement was made with a shipwiight to put her "into thorough 
repair," but nothing was said as to the amount, or time, or mode of 
payment, and before the lepairs were completed, the shipwright 
demanded payment for what he had done, it was held that the con¬ 
tract was not an entire contract to do the whole of the repairs and 
make no demand for payment until they were completed, but that 
the shipwright might from time to time, in the course of the work, 
demand payment tor what he had done, before proceeding to com¬ 
plete the residue (i). And if, in a contract of this description, the 
defendant is deprived, by accident, of the benefit of the work 
Wore it is finished, the workman is not, by reason of such acci¬ 
dent, deprived of his right to remuneration (/). 

Building contracts. —If a contract has been entered into to 
build a house for a specific sum, to be paid on the completion of 
the building, the coutract is entire and indivisible, and the em¬ 
ployer is not bound to pay for a half or a quarter of a house; for the 
court and jury can have no right to apportion that which the parties 
themselves have treated as entire. But, where a builder engages to 
build a house, to be paid for his work and labour and the materials 
supplied by measure and value, or according to the customary rate 
of remuneration, he is entitled to demand payment from time to 

(/) Needier r. Ouext, Aleyn 9 (i) Roberts r. Havelock, 8 B, i Ai 

M) Bates r. Hudson, 6 I). A R. 3. 404. 

(A) Tat/lar r. La\rd, 1 H. A N. 266 ; (/) Hendons r. Mhawes, 3 Burr. 

25 L. J. E*. 329 , Button r. Thompson, 1592. 

L. R. 4 C. P. 880. 
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time as the work proceeds. ‘ Every builder who contracts for the 
building of a house impliedly undertakes to furnish ‘everything 
reasonably necessary for its completion (m) Where an action wia 
brought by a builder against his employei upon a special contract 
for the building of a house for a ceitain sum, and the builder had 
omitted to put into the building certain joists according to his 
contract, it was contended that, as the employei had got the benefit 
of the house, he was .bound to pay what it was fanly worth; but, 
per Mansfield, C J, “ The defendant made no such agreement. He 
says, 1 1 agreed to pay you, if you would build my house in a 
certain m&nnei, which you have not done ’ The plaintiff cannot now 
be permitted to turn round and say, ‘I will be paid by a measuie 
and value pnee instead of the contiact puce’” (n) If an archi¬ 
tect, employed to prepare plans and specifications for a house, and 
to procure a builder to erect it, takes out the quantities, and repie- 
8ents to a builder that they aio collect, and the buildei theieupon 
makes a tender which is accepted, the buildei cannot upon these 
facts alone lecovei moie than the contract price from the 
employer, although it turns out that the quantities aio wiong, 
and the buildei boa expended upon the building a much larger 
amount of mateual than he contemplated (o) 

Work to be approved of b<Joi epuipxciit —It a tailoi undertakes 
to make me a coat, or a coachbuildei to build me a coinage, upon 
the teims that I am not to take and pay foi it, if, on inspection, I 
disappiove of the style and woikmanship, I am at liberty to retuin 
the coat 01 the carnage, and icfuso payment of tbo puce, if I think 
fit so to do But if I engage an aitist to woik up my own 
materials, or to paint a ceiling in my house, nnd I have, conse¬ 
quently, no opportunity 01 powei of letmmug him the pioduce of 
his labour, I cannot make my appioval of the woik a condition 
precedent to Ins light to demaud some lcmuneration for what ho 
has done (p). If a contract for the buikhug ui repamng of a 
house provides for the inspection and appioval of the work by the 
employer before payment of the contract price, the employer must 
be afforded an opportunity of inspection bctoie he can be called 
upon to pay; but he cannot, by withholding his appioval unrea¬ 
sonably and maid Jide, after an oppoitumty of inspection has been 
afforded him, depuve the woikmnn of Ins lure (< q ) Tho employer 
has, indeed, a right m all cases to inspect the woik befoio he pays 

(in) William* r FUsmauttcr, 3 II A tnwes, vj tun conlnit dr V outrage, ne 
N. 844 down! poiihr rntendus rn ee rw, que lc 

(n) EUu r Hamlrn, 8 Tnont r »2 lottt/cm jminrfl t ndiniixmliMindemaU, 

(o) Scrivener y Pash, L R 1 C 1* a dm qu tl n' Ujxu content dr V outrage, 

7 IS pour s dapinsn delayer la gratification 

(p) Andrews r Belfield, 2C BN 8 jn mv ts on toidraU utU clause nulls 

779 el»line . 1 Toth Lounge, No 417. 

(q) Dallman r King, 5 S« 382, “ Ces 
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for it; but his approval of a builder’s work is by no means essential 
to the maintenance of an action by the builder. It will always be 
a question for the jury to determine, whether the employer has 
acted bond fide, and ought reasonably to have been satisfied with 
the work done (r). But, where the workman works up his own 
materials in the manufacture of a chattel, the employer may 
reserve to himself a right to rescind the contract and reject the 
chattel, if he finds, on trial or inspection, that it does not suit him, 
cither on the score of workmauship, or of convenience, or taste (s). 
If his acceptance of an engine, or machine, and payment of the 
contract price, are made dependent upon his approval of the strength 
and soundness of the workmanship, and he rejects the machino 
because it docs not work well, or does not answer his purpose, and 
not because it is deficient either in strength or soundness, he will 
be held responsible for the price (t). 

When the right to receive payment is made dependent upon the 
approvalof an architect or surveyor, or the production of acertiticate 
that the work has been done according to contract, no right can 
arise which can be enforced until tho approval has l>een given or 
the certificate has been obtained (u). Work, therefore, which has 
been done, but not to the satisfaction of the surveyor or architect, 
cannot be charged for (»>); but, if the certificate is fraudulently or 
corruptly withheld, the court will give relief; and an action may 
in certain cases, be maintained for the malicious, corrupt, or fraudu¬ 
lent withholding of the certificate both against the architect and 
against the employer (to). If the certificate iR not, by the express 
terms of tho contract, required to be in writing, the architect’s 
approbation testified by word of mouth is sufficient («). 

Reliefagainst biassed or con'uptdecisionsofarchitects and sur¬ 
veyors. —If an architect’s certificate is wrongfully or fraudulently 
withheld, the court will give relief, not only against the parties 
who are bound to pay, but also against the architect, surveyor, or 
engineer ; and any stipulation in the contract, placing the latter in 
the position of an arbitrator between the employer and the work¬ 
man, and making his decision final, and purporting to exclude the 
jurisdiction of any court with reference to his conduct, will be 
nugatory and of no effect (y). If questions arising between the 


(r) Parsons r. Serton, 4 C. B. 899 ; 16 
L. J. if. P. 384 ; Hughes v. Lenny, 5 M. 
* W. 193. 

(») Andrews v. BclficU , 2 C. B. N. S. 
779. 

(0 Ripley v. Lordan, 6 Jur. N. S. 
1078. 

(*) SeoU v. Lierrpool Corp., 25 L. J. 
Oh. 230 ; 2/organ v. Bimie, 3 M. k Sc. 
76; 9 Bing. 672 ; Mayor, Arc., of Sal/onl 
v. Ackers, 16 L. J. J£x. 6; MotfaU r. 


Dicl'ton, 22 ib. C. P. 268; 13 C. B. 648. 

(r) JhAnvn v. Hudson, 1 C. B. If. S. 
659 ; 26 L. J. C. 1*. 153. 

(#c) Milner v. Field, 5 Exch. 829; 20 
I~ J. Ex. 68: BaHerburu v. Vyss, 2 H. 
& C. 42 : 82 L. J. Kx. 177 : Sladhard Y. 
i H. k S. 364 ; 82 L. J. Q. B. 75. 
(x) Robert* r. Watkins, 32 L. J. C. P. 
291 ; 14 0. B. N. 8. 592. 

(V) SeoU v. Liv. Carp., 25 L. J. Ch. 
227. 
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contractor for works and the employer are, by the contract, left to 
the determination of the architect, and the latter has a personal 
interest unknown to the contractor and adverse to him (z), or does 
not act fairly between the parties, or manifests any undue 
leaning, bias, partiality, or corruption, the Court will review his 
decision and interfere to give relief, however strenuously the parties 
may by their contract have endeavoured to excludo the jurisdiction 
of the court (a). 

Actions forwrongfvUy withholding the certificate may be main¬ 
tained both against the architect and the employer, if it can be 
proved that the builder has fulfilled his contract and done all things 
necessary to be done by him to entitle him to the certificate, and 
that the architect had full knowledge thereof, and nevertheless 
neglected to certify in collusion with and by the procurement of 
the employer (6). But the employer is not responsible for any 
misconduct of his architect or surveyor in refusing to certify not 
brought about by his instrumentality or interference (c). 

Effect of the employer's taking possession and making use of the 
unfinished work. —A landowner who by a building-contract provides 
a site for the erection of a house, and delivers the ground to the 
builder, doe* not thereby part with tho possession of his land. The 
builder has the mere temporary custody of it, and may bo turned 
off at any time by the employer (rf). Where by a building con¬ 
tract it was stipulated that ceitain houses should be built on the 
land of the employer for a certain sum by a specified day to the 
satisfaction of a surveyor, upon whose approval payment was to be 
made, and the builder became bank nipt and was unable to complete 
the houses, and the employer then took possession of them and 
finished them, it was held that his taking possession of the un¬ 
finished houses did not amount to a waiver of the contract or of 
any of the terms or conditions thereof, and affoided no evidence 
that he accepted the benefit of the work actually done under 
an implied contract to pay for it according to measure and 
value («). 

Defective work accepted by the employer. —Whenever the 
employer has accepted and retains the benefit of woik done for him 
under a special contract, which has been abandoned or rescinded, 


(•) Kimberley y Dick, L. R 13 J?q 
1 ; 41 L J. Ch. 38. 

(a) Kemp r. Rote, 1 Gift 258 , .W< 
r. Lie. Corp., supra ; Oruies r. Bcad'l, 2 
Gift 166 ; 30 L. J. Ch. 1 , Pauley i 
Turnbull, 3 Gift. 70 ; Bliss v. Smith, 34 
Be»y. 608. 

(b) Batterbury r. Vyse, 2 H. A C. 42 ; 
82 L. J. Ex. 177 ; Milner r. field, 5 
Exch. 829, 20 L. J. Ex. 68. SioU v. 


Liv Corn ,25 L J Ch. 230. 

(/) Clarke y. Watson, 18 C. B. N. 8. 

27S ; J4L.J V 1* 148. 

Id) The Marquis Camden y. Batter- 
bun/, 5 C. B. N. S. 608 ; 7 C. B. N. S. 
87S , 28 L J C. P. 335. 

( e ) Munro v. Butt, 8 Ell. & Bl. 788; 
Runga v OL West. Ry. Co., 5 H. L C. 
118. 
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and remains no longer a subsisting contract, he is liable to pay a 
reasonable remuneration in respect thereof. If the workman under¬ 
takes to repair a chattel, the property of the employer, and the new 
work and materials are so intermixed with the old work, that the 
one cannot be separated from the other without injury to the chattel, 
so that the employer must of necessity accept the work, his liability 
to pay for it, in case it has been negligently and unskilfully executed, 
depends upon the utility or inutility of the work. If the chattel 
has been benefited and rendered more valuablo by what has been 
done, the employer must pay the fair value of the workmanship; if 
it is in nowise improved, and the work done has been so negligently 
executed as to be worth nothing, the employer cannot be called 
upon for payment. If the contract is an entire and indivisible 
contract for the completion of certain work, such as the contract to 
“ make complete ” the dilapidated chandeliers for the sum of 10J. 
previously mentioned ( antr , p. 391), and the chattel is returned in 
an unfinished state, the employer may require tho undertaker of the 
work to complete and perfect tho article, and refuse payment of 
tho money until it is done. The retention by the employer of his 
own unfinished chattel does not, in such a case, raise any inference 
of a waiver of any of the terms or conditions of the special con¬ 
tract, or of the enteriug into a new contract to pay upon a quantum 
mci'uit (/). 

Substantial iwfonnancc of building contmcts .—When a con¬ 
tract has been entered into for the building of a house for a certain 
sum of money to be paid on the completion of the building in 
accordance with ceitain plans and specifications, it is not essential 
to the maintenance of an action upon the contract that there 
should bo nu exact performance of the contract in every minuto 
particular; for, wherever divers acts aud things of different degrees 
of importance are to be done on one side in return for a stipulated 
remuneration on the other, the performance of all the things in 
every miuutc particular is not, in general, a condition precedent to 
the liability to make some remuneration ; but, if the contract has 
boon substantially fulfilled, tho plaintiff is entitled to maintain an 
action upon it (g), the defendant being entitled to such a deduction 
from the conti act price as will enable him to complete tho work in 
exact accordance with the contract. In every contract for work 
there is a condition implied by law that the work shall be done in 
a proper and workmanlike manner; but this is not a condition 
going to the essence of the contract. “ If it were a condition pre¬ 
cedent to the plaintiff's remuneration,” observes Tindal, C. J., “ a 


(/) ifunro r. Butt, 8 Ell. A BL 752; 
Ellis v. Uamlcn, anU, p. 393. 


( g) Ante, p. 190. 
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little deficiency of any sort would deprive the plaintiff of all claim 
for payment; but under such circumstances a jury may say what 
the plaintiff really deserves to have ” (4). 

A building contract, with all its specifications and details, may 
be broken to the letter with trifling damage to the employer; and, 
if performance in every minute particular were made a condition 
precedent to the builder's right to sue upon the contract for work 
done, "a trifling injury to the ono party might occasion the loss of 
all remuneration to the other for a long and laborious service * (i). 
But, where it appears'from the whole tenor of the agreement, that 
the parties thereto intended, the one to insist upon, and the other 
to submit to, conditions, however unreasonable and oppressive, the 
court will in such case give effect to them (/). 

Whero a party engages to do certain work on certain specified 
terms and in a certain specified manner, but docs not perform the 
work so as to correspond with the spccification, he is not entitled 
to recover the prico agreed upon in the specification, nor can he 
recover according to the actual value of the work done, as if there 
had been no special contract. What the plaintiff is entitled to 
recover is the price agreed upon in tho specification, subject to a 
deduction ; and the measure of that deduction is tho sum which it 
would take to alter the work to make it correspond with the speci¬ 
fication (4). And the defendant is not, by reason of his having 
given ovidenco of such breach of contract on the part of the plain¬ 
tiff, and obtained a reduction of the agreed price, according to the 
difference between the value of tho work actually done and that 
which ought to have l>ccn douc according to the contract, pre¬ 
cluded from bringing his cross action to recovei compensation for 
any special damage he may have sustained by reason of the non- 
compliance by tho plaintiff svith tho strict teims of the engage¬ 
ment (l). Although tho defendant may give evidence of such 
breach of contract in reduction of damages, ho is not bound to do 
so, but may pay the whole of the contract price, and bring a cross 
action for damages for the non-pci foiinaucc and defective perform¬ 
ance of the work douc (ro). Care must be taken to mark the distinc¬ 
tion between an action on the special contract itself foi the agreed 
price of the work, and an action upon a bill of exchange or pro¬ 
missory note given by way of jiayment of the amount. In the 
former the value of .the work only can be recovered ; in the latter 

218 

(0 p- 955 ; Monde! ▼. Steel, 8 
M & W. 858, JUggt v. JturMdge, 15 
M 4W 599. 

(m) Dans r. Hedgss, L B. 6 Q. B. 
M7. 


(k) Lucas t. Ocdunn. ,J3 Bing N. C. 
744, 4 8c. 509. 

(0 TimUl, C. J., Stavcri r. Curling, 3 
Sc 755. _ 

(S) Sladkard or Stannard r Lee, 3 B. 
A S. 304; 32 L J. Q. B. 75. 

(*) Thornton r. Place, 1 Mood, k Rob. 
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the party holding bills given for the price of the work done can 
recover on them, unless there has been a total failure of the 
consideration. If the consideration fails partially, as by the 
inferiority of the work, the buyer must seek his remedy by a 
cross action. The contract may be divisible; but the security 
is entire (At). Where plaus and specifications are prepared and 
persons invited to tender thereupon, there is no implied warranty 
that the work cun be successfully done according to such plans 
and specifications (</). 

Abatement ofthr contixict price. —Whenever a contract for work 
and services on the one side, and payment on the other, has been 
so far executed as to give rise to a cause of action in respect of the 
work done, but 1ms not been fully performed, it is competent to 
the defendant to show, in reduction of the price agreed to be paid, 
that the subject-matter of the contract is diminished in value by 
reason of the incomplete and inefficient execution of the work by 
the plaintiff. Thus, wheic the plaintiff agreed to erect a powerful 
warm-air apparatus in u chupcl, and the defendant agreed to pay 
him the sum of 70/. for so doing, and the claim for the money was 
resisted on the giound that the appaiatus was imperfect and did 
not answer, it was held by Tindal, C. J., that, if the apparatus 
was altogether unfit for the purpose, and did not at all answer the 
end for which it was intended, the defendant was not bound to 
pay for it; but that, if the apparatus was in tho main effective, 
but not quite so complete as it ought to have been according to 
the contract, the action was maintainable for tho price, and that 
the jury might deduct from the full price such a sum as would 
enable the defenduut to do that which was required to make it 
complete and perfectly effective (j>). 

Effect of uou-iicrformance of buiblivg contracts by the time 
specified —In the case of a contract to build a house, where the 
employer furnishes the laud, which is tho principal material for 
the work, if the house is not built by tho time specified in the 
coiitiact, but is afterwards completed, the employer who has got 
tho house, and has had the value of his land increased by its 
erection thereon, can never be permitted to free himself from his 
obligation to pay for it by alleging that tho work was not done by 
the time appointed. The stipulation as to time is not, in such a 
case, “ a condition going to the essence of the contract. The parties 
never could have contemplated that, if the bouse were not com¬ 
pleted by the day named, the builder should have no remuneration 
at all events, if an engagement so unreasonable was contemplated 

(h) Tye ▼. G wynne, 2 C*mpb. 347. (p) Cutler r. Close, 5 C. k P. 338 ; 

(o) Thom v. Mayor of London, 1 Ap. Chapel r. Hickts, % Cr. k M. 214. 

Cai. 120. 
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the parties should hove expressed themselves with a precision that 
could not be mistaken ” ( q ). 

Penalties for non-peiformance of building contracts by a time 
specified.—Where, by articles of agreement for the altoring and 
repairing of a warehouse for a fixed sum, it was stipulated that, in 
the event of the work not being fully completed in three months, 
the builder should “ forfeit and pay ” to the employer 5 1. every 
week he should bo engaged in such work beyond the three months, 
such penalty or forfeiture to be deducted from the amount which 
might remain owing on the completion of the work, it was held, in an 
action brought for extra work, that the employer was entitled to 
set off the penalty against the price of such extra work, and that 
he had a double remedy, either to set it off as payment, or to 
deduct it from the contract price (r). If performance by the time 
specified has been prevented by the ordering of extra work, or by 
the interference of the employer or hie agent, the claim to the 
penalties cannot be enforced (a), unless there is an express stipula¬ 
tions that they may be (/). 

Office giving of security for the due jviftmiancc of the con¬ 
tract. —If security is to bo given by the workman for the due 
performance of his contract, the giving of tho security is a condi¬ 
tion precedent to any liability on the part of tho employer upon 
tho contract, unless tho condition has been waived by the work¬ 
man’s being required to proceed with tho woik, or the work 
having been executed, without security (it). 

Destruction of work before payment — Jams of m/itcrial*, and 
Um of the price of the work. —If the contract is entire for the 
performance of a specific work for a specified sum, so that the per¬ 
formance of tho whole of the work bargained for and agreed to bo 
done is a condition precedent to the right to payment for any part 
of it, the workmau will be deprived of all legal right to remunera¬ 
tion if tho work is destroyed by accident before it has been com¬ 
pleted (x) ; but, if the workman is entitled to payment from timo 
to time as the work proceeds, the destruction of the work before 
its completion will uot deprive the workman of his hire. Thus, if 
tho coutract is an entire and indivisible contract for the building 
of a house for a specific sum to be paid on its completion, and the 

(o) Tiudal, C. J., Lurtu r. (lo/hrin, 4 Sa PaBnmliera. 13 C. B. N. S. 149; 32 
Sc. 60U ; 3 Bing. N. C. 744 ; Lillbr v. L. J i\ 1’. 0*. 

Holland, 3 T. K. 590; Mnryvn x. Carter, (I) Jones St. Jukn\ Collrye, L. R. 

4 C. A P. 295 ; Kouplom v. Cox, 2 C. Ik. 6 g II 115. 

661 ; 15 L. J. (’. 1*. 95. or) fob it* r. Fid/, 0 (*. B. X. S 

<r> Dickicorlk r. Alison, 1 M. k W. 635 ; K,nyslon v. Fmlon, cited 2 Dong. 
412; Fielder v. Dyclu, 2 T. K. 32; 689. 

Leaoe ▼. Harloek, 12 Q. B. 1015. (r) Ajiplrby r. Myra, L. R. 2 C. P. 

(•) WutmA v. Surd, hid., 11 W. R. 651 ; 36 L. J. C. 1*. 331. 

261; 7 L. T. R. N. S. 736 ; RutseU v. 
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edifice is destroyed by lightning, fire, qr tempest, during the 
progress of the work, the contractor A must stand to the loss, and be 
himselfiat the expense of repairing the damage. But, if the con* 
tract price of the building is to be paid by instalments on the 
completion of certain specified portions of the work, each instal¬ 
ment becomes a debt duo to the builder, as the particular portion 
specified is completed ; and, if the house is destroyed by accident, 
the employer would be bound to pay the instalments then due, 
but would not be responsible for the intermediate work and labour 
and^naterials (i/). 

In the Roman law. if a builder was employed to build a house 
on the land of the employer, and the building was overthrown by 
aD earthquake, or destroyed by lightning, during the progress of 
the work, the employer was accountable both for the njatcruds 
which the undertaker of the work had furnished and for what was 
due on accouut of tho workmanship, inasmuch as the materials And* 
the produce of the labour Ixjcarao the property of tho empl<yer as 
soon os they were fixed on the land ; but, if, by an express contract 
between the parties, tho paymont of the money was made condi¬ 
tional on the completion and approval of the building, so .that 
nothing was due until the whole of the work had been performed, 
thon tho builder lost both the value of his materials and of h'S 
workmanship, and was bound to reconstruct the building before 
ho called upon the employer for payment (s). 

Whon tho contract is entire and indivisible for the manufac¬ 
ture out of materials furnished by the employer of a particular 
chattel for a specific sum, to be paid on the completion and 
dqjivory of tho chattel to tho employer, and the chattel is de¬ 
stroyed by inevitable accident whilst it remains unfinished in the 
hands of tho workman, the employer must stand to tho loss of his 
materials, and the workman to the loss of tho price and value 6f his 
labour. Thus, if u printer is employed to print a book at so mucii 
per sheet, the price and value of the printing to be paid for on tho 
' completion of the work, and, before the whole impression has beon 
worked off and made ready for delivery, an accidental fireljr&Ufcs 
out upon the printer’s premises and consumes the wort/ the 
employer must stand to the loss of his paper, and the printer/to 
the loss of the price and value of his labour and skill (a). Btity if 
the work has been completed, and tho copies have been priqjed 
and made ready for delivery, and placed at the disposal of Ike 
employer, they remain at his risk; and, if an accidental fire thfil. 

/ # 

(y) AfetutoncT.-Afkaioa, 8 Rurr. 1502; h) Dig. lilx 19, tit 3, lex 59; Dig. 
Tripp t. Anitiagt, 4 M. k W 099 ; lib. 6, tit. 1 . lex 89. 
jtou, p. 92V. (a) GilleU r. 1/swrnan, 1 Taunt. 1 ^ 
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breaks out and consumes them, he must stand to <the loss, and pay 
the printer his hire (6). ^ 

* If a shipwright is employed to repair a ship, the accessorial 
materials supplied by him for the work become, ns we havo pre¬ 
viously seen, the property of the employer, a-» soon as they are 
attached to the vessel under repair, upon the principle that omne 
accu9oriuv\ sequitur mum princijxde; aud, if the completion 
of the work is not made, either by agreement or b) custom, a con¬ 
dition precedent to the payment, and the ship is accidentally 
burnt, the loss of such materials, as well as of the value of llje 
work and labour employed upon them, is the loss of the employer 
and not. of the workman, and the cmployor, consequently, must 
pay the fair* value of the labour and materials, although he can 
reap nojbcneflt from what has been done (<?). But, where a man 
contracts to expend materials and labour on buildings belonging 
to and in the occupation of tho employer, to be paid for on com¬ 
pletion of the whole, and before completion the buildings are 
destroyed by accidental fire, the contractor is excused from com¬ 
pleting the work, but is not entitled to any compensation for tho" 
work already done, which has penshed without any default of tho 
employer ( <t). 

Where a contract for tho building of a ship vests the general 
property,in the ship iu tho employe! as the motciials aio put 
together and fashioned ( e ), and tlu* ship is destiojcd by file, tho 
loss of the materials and woiknmnship will f.dl on the employer; 
but,*if the property in the thing destioyisl icmaius with the work¬ 
man, tho loss will fall upon the latter. 

Deviations from buildimj contivcts — Kjlms —It woik lias 
been agieed to be done, and materials supplinl, under a building 
contract for certain estimated prices, and tlicic *lias subsequently 
been & deviation from the original plan by couseut of the purtios, 
the-contract and estimate are not on that account excluded, but 
arm to be the rule of payment, as t.u as the contract can be traced 
t<r have been followed, and the excess only 1 ^ to be paid for accord¬ 
ing W\the usual rates of charging , but ii the ougiuai plan has 
been so entirely abandoned that it is impossible to tiace the con¬ 
trast, and to say to wliat part of it the work shall be applied, the 
workfnan may charge for the whole work by measure ami value, 
as if iio contract at all had ever been made. But there must bo a 
t&al deviation, so that tho tcims of the ongm.U contract are not 
applicable to the new woik (/). For all work done beyond the • 


(b) Adlard y. 2fooO, 7 C. k V. 108. 
U). Mention r. Atkavxs, 3 Burr 151*2 
(d) Appleby y. Mytn, I. B. 2 C. 1’. 
Ml; 35 L J. 0. P. 331. 

<0 Clarke v. Spence, pxt, p. MO , 


Wood y. Bril, 25 L J Q B 158, 821. 

(/) '/*> v - But land, Pem, 18® : 

Ro!*vn v ( lodfrey , Holt, N P. C. 286 : 
Ellu v. JlatnltK, 3 Taunt. 62. 
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contract, under snlwequont or antecedent directions, the plaintiff 
may recover, just as if no special contract had ever been made ( g ). 
But the mere fact of the defendant having assented to certain- 
alterations is not sufficient to make him liable to pay for them as 
extras'not covered by the contract, unless the alterations are of 
such a nature that lie cannot fail to be aware that they must 
increase the expense, and cannot be done for the contract price {It). 
If extras have l>cen done by the plaintiff without any authority 
from the defendant, the latter is not bound to pay for them (i). 
If they arc to bo done only on the direction in writing of the 
architect, a direction in writing must be obtained (/•). In cases of 
variation set up by way of dctcucc, the courts look to the subse¬ 
quent comluet of the parties, for this obvious reason, that, as the 
parties intend the contract to remain in force, so far as it is not 
varied, it is only by comparing the conduct of the parties subse¬ 
quently to the making of the alleged variation with the terms 
originally agreed u)H»n that the court can determine with certainty 
upon oval evidence that such vji nations were mutually intended 
to take effect 

Prevention, of prrfoimtnicf of biub/iny contracts. —Whero an 
agreement was entered into lietwccn the plaintiff and defendant 
that the plaintiff should pull down the walls of three houses and 
erect, for the defendant, on the site thereof, a malt-house and other 
buildings, and the plaintiff was ready and offered to do the work, 
but the defendant prevented him, it was held that the plaintiff 
bail done all that was necessary to l>c douc to enable him .to sue 
the defendant for a breach of contract (I ). The builder or work¬ 
man is not in such a case entitled to recover the full stipulated 
remuneration as if the buildings hail Ikxmi actually erected. ’ A 
fair deduction must bo made from the contract price in respect of 
the value of materials which have never been supplied and wages 
which have never l>cen paid ; and the damages must he confined* 
to the actual |iecuuiary Joss sustained by the plaintiff (m). 

Of the riyht of lien of workmen ami artificers — Every work¬ 
man to whom a chattel has been delivered by the owner to be 
mended, repaired, or altered for hire, and who has bestowed his 
labour upon it, has a lien upon the chattel for his hire. This 
right of lien is a mere right of retainer until the pecuniary 


(y) Thornton v. Place, 1 Mood. & Roll. 
219 ; Fletcher v. Gillryn, 3 Bing. 637. 

( h ) Lovelock v. A 'tup, 1 Mood. A Itolx 
60. 

(0 Dobson v. Hudson, 1 G 13. N. S. 
659 ; 26 L. J. C. 1*. 153. 

(fr) Myers v. Sari, 30 L J. Q. R. 9; 
Ritsifll v. Ha Da Bundura, 13 U. P,. >\ 


S. 149; 32 L. J. C. F. 63. 

(/) Baers v. Opir, 1 Veiitr. 177; 2 
S’huimI. 350 ; Colli >u v. Price, .*> Bing. 
132; Ferry r. Williams, 8 Taunt. 70:1 
Moore, 498. 

(m) MasUrton r. Mayor, dr., of Brooke* 
lyre, 7 HiU. N. Y. Rep. «1. 
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claim has been satisfied, and* carries with it no right of sale (ft). 
A workman who has detained a chattel % m the exercise of a 
right of lien is not entitled, in the absence of am usage of trade, 
to charge warehouse rent or the expanse of keeping the chattel (o). 

Wherever a workman has bestowed work and labour or skill in 
repairing or improving a chattel at the request or by the employ¬ 
ment of the owner, he has a lien upon it for a fair and reasonable 
remuneration, or for the contract price, if a price lias been fixed by 
agreement ( j>). Thus the artificer to whom goods aro delivered 
to be worked up, the shipwright to whom a vessel has been 
delivered to bo repaired (q), the printer to whom pajicr has been 
delivered to be printed (r), the miller who has ground corn or 
meal at his mill (a), the horsebreaker or trainer by whose skill a 
horse is trained and rendered manageable (t), the stallion-keeper 
who has received a marc to Ik* covered by his stallion, have each 
a lien for their hire, or the customary charges for their services, 
unless there lie some express or tacit understanding between the 
parties to the particular contract inconsistent with the exercise of 
such a right Hut whore no work is to lie dono upon the chatted 
to improve or increase it> value, or to carry it from one place to 
another for hire, no lien attaches upon it Thus, if a power 
of attorney, or an authority to receive money, is intrusted to 
a bailee in order that ho may exhibit it as a vouchor, ho lias 
no lien upon the document for money duo to him from tlio 
bailor. Whore a mortgage deed was delivered to an auctioneer 
in order that lie might obtain payment of the principal and 
interest due thereon, ami the auctioneer made several applications 
for the money, it was held that he had no lieu upon the deed for 
his charges (t<). 

The lien of the manufacturer and workman extends only to 
the’principal chattels placed in his hands to be worked up, and 
not to the accessorial materials which may have been furnished by 
tlio omployer, and left upon the premises of the manufacturer or 
workman unused. Thus, where oil, madder, dyewood, and fustic 
were furnished to sciibbleis aud fullcts by a |K*rsoii who sent them 
Qloth to be scribbled and fulled and dyed upon their premises, it 
was held that the lien of the scribblers und fullers was confined to 


(/») Thame* Iron Works, <fV. v. /WfW 
Herrick ('•>., 20 l*. .7. C'li. 714. 

(o) Xuius* y. Brtf. Bmp. Ac, 3u L. J. 
Q. B. *229; 28 ib. 221 ; E. II. & K. 353; 
8 H. i: Cm. *38. 

(/>) Chau y. WeUmorr, 5 M. AS. 
183. 

(q) Franklin v. Holier, 4 11 A AM. 
341,» William* v. AUsup, 10 C. B. N. 
S. 417; 30 L. J. C. P. 353; m to a 


inaiitinie Ifru, w Thr Two I'.Utn*, L 
K. 3 A«lui A Kn 1. 315, lO. 4 P. U. 161. 
r) llhtkt v. KtihoUu*, S M. & S. 167. 
») (,%isr r. Wesfinore, 0 M. AS. 180 ; 
(f) fltavvt v. Wat-ni, 3 U. A P. 520 ; 
Jaroh t v. La tour, - ,M. k P. 201 ; 5 
King. 130 ; Sutrje v. Morgan, 4 M. A W. 
JT«L 

[u) Sanderson v. Bell, 2 Cr. A M. 304. 
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the cloth, and did not extend to the oil, «&c., furnished by the 
employers, and loft upon the premises after the scribbling and 
fulling had been completed ( x ). And where a stereotype printer 
received stereotype plates from his employer to print from, it was 
hold that his lien for printiug was confined to the paper, and did 
not extend to the pjates from which he printed. But such a lien 
may be established by custom and the usage of trade, or by agree¬ 
ment of the parties (y). 

Liabilities of tuahvmi'mn). —Every person who has entered 
into a contract for the performance of a particular task or job is 
bound to enter upon his employment without delay; to lx) active, 
industrious, careful, and diligent in the performance of the work ; 
to do it according to orders given and assented to (c); to complete 
it within a reasonable period, if no precise time lias been agreed 
upon for its fulfdmont; and to exercise a reasonable amount of 
care and skill in its execution. If the work is to be performed 
under the direction of a surveyor to be nppointed by the employer, 
the appointment of such surveyor is a condition precedent to the 
liability of the workman to commence his task ; and, if the sur¬ 
veyor is not ap|H)inred within a reasonable period, tbo workmau is 
released from his engagement to do tin? work (a). In ordinniy 
cases, the workman may accomplihh the work through the medium 
of inferior agents and workmen; but, if the work is a work of 
art and genius, and the contract is founded upon tbo personal 
talent and capacity of the artist, ho impliedly undertakes to per- 
foim the work himself, and may not intrust it to an inferior agent 
of less skill and reputation (It). 

Of Ike implied obliyotion to do the work quell—Skilled work¬ 
men. —Every'person who professes to Ihj a skilled workman impliedly 
undertakes to do his work well and in a workmaulike manner, and 
according to the rules and principles of his trade or art. 11 When 
u person is employed in a work of skill, the employer buys both 
his labour and In'* judgment; he ought not to undertake the work 
if ho cannot succeed; and he should know whether he will or 
not ” (c). The public profession of an art is a representation and 
undertaking, to all who require and make use of the services of 

(i) Cmnptton t. Heigh, 2 Sc. 684. jnnrpeimlrr tin plafond, il ne lui rH jkis 

(ij) HhcuLcv v. Hannvk, If. k M. 465. jmniMtlc la ft ire f/irr par uu autre save 
tz) Streeter v. llo flock. 7 Mooio, 287. uwtt cowrntrmrnt. Toth. Lounge, No. 

in) Covnilte v. Queue, 11 M. L W. 421; JlLsem y. Drummond, 2 B. & Ad. 
488. 3U8; British Waggon Co. r. Lea, 6 Q. 

(b) Le prineipe, que h ^ondudnir pent B. D. 149. 
ftire r our rage par u* antn, rt{ott ercr/>- (c) Bayley, J., Duncan v. Blundell, 8 

lion A Tigard drs outrages de ginir dots Stark. 7, cited 5 M. 4 P. MS; C rd dc 
It gaeh on cousidlrt le talent personnel dr sa port vne f ante de *e charger dune 
eel it i A oui on le dounr it ftiire; com me, cho*e gut strrveusc s»s forces. Potliier, 
toi 'j/iu j ai fait marchi avec ut i petnhe Louage, 404, No. 525. 
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the professed axt^ap,^Uiat the latter is possessed of, and will 
exercise, the ordinary amount of skill £nd knowledge incident to 
his particular craft, art, or profession (ti). If, therefore, an ac¬ 
countant is employed to make out an account, and he miscalculates 
the amounts ana carries wrong balances to the injury of tlio 
employer, he is responsible in damages to tho latter («). If a 
carpenter undertakes to roof a barn, and employs defective 
materials, or does his work so negligently and unskilfully that tho 
thatch sinks and lets in the wet, he is liable for the injury to tho 
building 90 occasioned (/). Where a carpenter undertook to 
build a booth on a race-course, and the booth fell down in the 
middlo of the races from bad materials and bod workmanship, it 
was held that the carpenter was responsible for the damage that 
hod been sustained (#). The degree of skill ami diligence which 
is required from tho workman rises in proportion to the value, tho 
delicacy, and the beauty of the woik, and the fragility and brittle¬ 
ness of the materials. The Roman law requited tho cxerciao of 
greater skill and diligence from workmen who undertook tho 
delicate work of raiding or removing pillars of granite ami por¬ 
phyry, than from those who were employed uj>on common 
materials; and grcatei care from a person who undertook to 
remove a columu, than from a man who was employed in tho 
transport of a rudo block of stone (A). Clockmakorx, jewellers, 
opticians, and all kinds of skilled workmen and all pcn*o?is lielong- 
ing to tho learned juofessious (except ltarristi rs), ;ue responsible 
in damages if they profess to accomplish mote than tiny nro nblo 
to perform, and undertake woiks of skill without being possessed 
of sufficient skill, or apply less than the occasion lequires (/). 
“ Every person,” observes Tindal, C. J., “who enters into a learned 
profession undertakes to bring to the exorcise of it a reasonable 
degree of care nud skill. He does not undertake, if lie is on 
attorney, that at all events you shall gain your cause; nor docs 
a surgeon impliedly undertake that lie will perform a cure, nor 
does lie undertake to use the highest |K)ssiblo degree of skill, but 
lie undertakes to biing a fair and competent degree of skill ” (/•). 
So a cbymist will be liable for negligence in compounding hair 
wash, by which the plaintiff’s wife was injured (/); and a patent 


(rf) Danner y. Cornehm, 6 B. X. 
8. 216 ; 28 L. J. C 1*. 85. 

(«) Story v. Richard*)!', 8 Sc. 291 ; 0 
Bing. N. C. 123. 

(/) Hasten v. Butter, 7 Kvst, 479 ; 
Ifnnetmnny v. Dartland, 2(\ k I*. 373 ; 
l'othier (Louagc), No. 427; Tr. dc* 
Oblig. No. 163. 

(?) Broom r. Davis, 7 Kast, 480, n.(«). 
(A) Dig. lib. 19, tit 2, lex 25, *. 7. 


(i) S>me v. PhiUhs, 8 East, 352; 
Slut' r v. Rohr, 2 Wile 359. 

(X) DiHy/nr, y. Wu/w, 8 C. k P. 479; 
Hm;l. y. Hjuprr, 7 C. L V. 81. 

(/) tlrvigr Y. Skivivy/on, L. R. 5 
KxcIl 1. This raae ii disapproved of in 
U<uuK v. Bolder, 9 Q. B. D. 302, m 
there was no contract with the wife. Boo, 
bowcvci, Thomas v. Winchester, 8 N. 
Y- 397 Script, p. 442. 
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agent for negligenco in* not being aware of a legal decision which 
made an important change in the practice of obtaining patents (ih). 

Work rendered uaeles* by the negligence or incomjtetence of 
the workman. —Whenever the work contracted to be done is a 
work of art. and skill, and the undertaker, being charged with the 
bare work, executes it so negligently and unskilfully as to render it 
utterly useless to the employer, he cannot call upon the latter for 
payment of it. Thus, where a builder contraotcd with the de¬ 
fendant to rc-build the front of his house, and built it out of the 
perpendicular, so that it wus in danger of falling, $ncf required to 
be taken down, it wan held tluit the builder could A5t maintain an 
action in respect of such defective execution of the work. “If 
there has been no beneficial service,” observes Lord Ellenborough, 
“there shall be no pay” (»). And, where a man undertook to 
erect a stove in a shop, and to lay a tube under the door, which 
would carry oil* tho smoko, and the plan entirely failed, and the 
stove could not be used, it was held that he was uot entitled to 
an action in res|>ect of liis work and labour in the erection of tho 
stove («). “ If a man contracted with another to build him a house 
for a certain sum, it would surely no! Ik> sufficient for him to show 
that he hod put together such a quantity of brick and timber; he 
ought to be prepared to show that lie bad done the stipulated 
work according to his contract ” (/>). When a building is so 
negligently constructed as to l»c dangerous and unfit for uso, the 
employer may require I be builder to take down the structure and 
rebuild it; and, if tin* builder neglect* so to do, and refusos to 
fulfil bis part of the contract, the employer may give him notice 
to remove his materials from off the land, and inay resist payment 
of any portion of the price of tho work. If he retains the materials, 
and makes use of them, he will bo bound to pay their fair value ; 
but, if the materials are altogether liscloh*, or the employer bus 
suffered from the breach of contract on tho pail of the workman 
more damage and injury than they are worth, lie is not bound to 
pay auythiug ( 7 ). 

L/wIcm and v nuk'dfnl /iinfcmiionid nr mice 9 .—If a suigeon 
requires his patient to undergo an operation which turns out to 
have l>ecn altogether useless or unnecessary, he cannot make it 
the subject of a pecuniary claim or charge on such patient. If a 
medical man ignorantly and unskilfully administers improper 
medicines, and tho patient, consequently, derives no bcuefit from 

(mi) Ur v. Waller, L. K. 7 1*. 1’. 1” East, 484. 

(*) Fnrnsinnik v. Gar,mil, 1 Cniujil). (§r) TumIaI, C. J., Hilly. PmthavluAr- 
38 ; Dmno v. lkirrrrll, 3 I'unipb. 461. ftouti/i, 6 II. A I*. 611, 548 ; Pammrurth 

{•>) Du trail v. PI mull II, 3 Stark. S: v. thrmnt, 1 Cainpb. 38; l’othier, 
Jtuyvhk* v. Slvjf, 5 Ad. .V K. 161. Lunagr d'ouvrage, No. 434. 

U'J Wane, J., Bust, t v. J/ull<r, 7 
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hi« attendance, the medical man in hot entitled to any remunera¬ 
tion for what he has douo; but, if he has employed the ordinary 
amount of skill in his profession, and has appli-.ni remedies fitted 
to the complaint, and calculated to do good in general, he is 
entitled to.his hire apd reward, ulthough they may havo failed in 
the particular instance, such failure being then attributable to 
some peculiarity in the constitution of the patient, for which the 
medical man is not responsible (*#•). If a surveyor, engineer, or 
architect, from negligence or want of skill, gives his employers a 
grossly incofrcct estimate of the cost of certain works, ami thereby 
leads them int$ unnecessary expenses, lie is not entitled to be paid 
for his plans, estimates and specifications (*). But, if the incorrect¬ 
ness of t\ie estimate arises from the inherent difficulties in the 
work itself, the employer will not be relieved from the obligation 
of payment If a solicitor conducting a suit is guilty of mis¬ 
conduct and negligence, by reason whereof all the previous steps 
taken in the cause become useless, he cannot recover his charges 
for any part of the business lie bus done; hut, if the suit fails 
flora causes over which the solicitor has no control, the case is 
otherwise (/). If a solicitor issues a writ and proceeds thereon iH 
a court of special and peculiar jurisdiction, ho is bound toacquaiut 
himself with tho machinery mid practice of the court, and to sco 
that it is adequate for the purposes of the suit; and, if the suit 
fails from the ignoram*o of the solicitor in this respect, he cannot 
recover his costs aud charges of the abortive piocoedings (s). If a 
parliamentary ageut employed to obtain an act of parliament 
ilmws the claii8csof the hill himself, and frames them so negligently 
and carelessly that one of the main objects of the statute cannot 
ho accomplished, the negligence may deprive him of all right to 
remuneration, or it may go merely in reduction of the value of hi« 
services (y). 

Action* uyninut ao/irUor* ,/or nrt/Hj/cnre. —Every solicitor 
employed by a purchaser of freehold or leasehold property 
impliedly undertakes to exercise reasonable care aud skill in 
the investigation of the title of the vendor. If his client has 
purchased leasehold property under conditions that ho is to havo 
no abstract of tho vendor’s title, and that the lessor’s title is not to 
be objected to, or gone into, this will not exonerate the solicitor 
from the duty of investigating the voudor’s title so tar as to ascer- 


(r) Kan a'll t. McMullen, PttVc, 83; 
II"pc y. l‘hcl)», 2 Stark. 480. 

(*) Monet/penny v. Jlaillund, 2 A 
P. 378. 

«) Brwri, y. Carter, 12 Ail. A K. 373: 
Loiujy. Oni, 13 a B. 815; 28 L J. i \ 
1’. 127 ; Biota r. Tnuaper, 2 Kiy A J. 


232; I'Jtu/tMUH v. Van Toll, 8 EH. A Bl. 
31*8; 27 L J. (>. B. 1. 

It) Cu* V. leech, l c\ B. N. S. 617; 
28 L. J. r. P. 125. • 

(v) Buh r v. Miluxird, 8 Ir. C. L R 
514. 
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tain that there is a lease to him creating the interest he professes 
to sell, and that it has been duly registered wl^re registration is 
necessary (s). But a solicitor is not liable to an action for negli¬ 
gence, at the suit of one between whom and himself the relation 
of solicitor and client does not exist, for giving, in' answer to a 
casual enquiry, erroneous information as to the content* of a 
deed (//). 

A solicitor is liable for the negligence of his agent ( b ), partner (c), 
or clerk (d). The obligation of the solicitor is towards his client and 
not towards a stranger (c). Yet, if he undertakes without authority 
to act for any person he is liable for negligence (/). 

The solicitor having accepted the retainer is in general bound 
to prosecute the matter iutnisted to him to its termination, but 
not if he cannot obtain his fees or security for them, and ho gives 
reasonable notice of throwing up the retainer (</). The retainer is 
at an end when judgment is recovered (A), hut it may be renewed(<’). 
A solicitor who lias been retained to conduct an action, and who, 
after judgment in favour of his client, is authorised to do his 
best for the purpose of obtaining the fruits of the judgment, lias 
control over the proceNS of execution so fur as such purpose is con¬ 
cerned, and may consent to the withdrawal of a fi. fa. (A). He 
may also accept payment of tho debt by instalments if it is for the 
client's advantage to do so, hut ho has no implied authority to enter 
into an agreement on his behalf to post|>one execution (I). 

The solicitor is not liable upon points of now occurrence, or of 
nice or doubtful construction (m), but he must show himself 
acquainted with the ordinary practice of Ids profession (it). 

It is the duty of every attorney and solicitor to act with fidelity 
to his client, and to keep the secrets of the latter; for “ if a man, 
being intrusted in his profession, deceive him who intrusted him, 
or if a man retained of counsel become afterwaid of counsel with 
tho other party in tho same cause, or discover tho evidence or 


(;) Allen v. Chirk, 11 W. R. 301; m 
to tlio ol money Inr investment 

a one of bevei.il sohutors in jMitncr- 
n, m* an/e, i». 365. 

(a) JWi v. Kelly, 17 V. B. N. S. 1l»4. 
(6) Simons v. Host, 31 Ben. 11. 

(r) Norton v. Coo/nr, 3 Bui. k Citf. 
375 ; DnnttonaM r. Muxhrmnn, I* K. 7 
Xu. 604 ; 33 J* J. C’h. 350 ; Jtklfmi v. 
if Any, I- R. 1 Kx. 554 ; 85 L. J. Kx. 
202 . 

(it) Floyd V. Ntmrj/e, 3 Aik. 668; 
Pruticick y. Polnj, IS B. N. S. 806 ; 
34 L. J. l\ 1S9. 

(0 Fish v.oKeVg, 17 (*. B. N. S. 194. 
(/) IVof am if v. 17 L. J. Q. B. 

286 ; w*c Horace Smith on Nejrligeucc, 

p. 128. 


(«/) v. Marshall, 2 Or. k 

J. 065 : JIM, v. JtnUl, 3 B. k Ail 350; 
Van Samian r. Hroicne, 9 Bing. 402. 

(4) Mini v. bofingbrolr, l Rtr. 039 ; 
Jlnulenlauij v. pell, 12 East, 688 ; 
Mm IkH v. EUh, 4 Bing. 578 ; see Hoim e 
Smith oil Negligem-e, \t. 129. 

(i) Puller x. Knight, L U. 2 Ex. 10P: 
36 L. J. Kx. 66. 

(l) Ixrg v. Abhulf, 4 Ex. 688; 19 L. 
J. Kx. 62. 

(/) Lorry rore v. JVhiie, L E. 8 C. P. 
440. 

(m) (Jodrfroy y. Dalton, 6 Bing. 468 ; 
La idler y. BUM, 3 H. & I'. 738. 

(*) Hunter r. CaLlavll, 10 Q. U. 69, 
83; all the cniex of negligence nre collected 
in the editor'* book on Negligence. 
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secrets of the cause; or if an attorney act deceptively, to the 
prejudice of bis .cjiflnt, or make default by collusion with others 
whereby his client is injured, an action lies for damages ” (o). If an 
attorney, when bis client’s deeds are put into his hands, for tho 
purpose' of raiding money, discloses defects of title to the person 
who was abduj to lend, and the client sustains damage therefrom, 
the attorney ^responsible for neglect of duty, and cannot shelter 
himself from the consequences by showing that lie was also em¬ 
ployed on the part of the proposed lender, and was actuated by a 
sense of justice upwards him ; for whenever an attorney finds that 
he has a contacting duty to discharge tow a id* hi* several clients, 
he must at ot#e withdraw from the inconsistent employment, and 
decline to act iu the matter. Whenever the attorney has his 
client's title-deeds put into his hands for any purpose whatever, 
“ he is to consider his lips scaled with a sacred silence as to tho 
wholo of their contents ” (;>). 

It is also the duty of every attorney, by reason of tho emolu¬ 
ment ho receives for the exorcise of his professional skill, to take 
care that his client does not enter into any covenant or stipulation 
that may exposo him to a larger responsibility than the nuturo of 
the business ho is instructed to transact may, in the ordinary 
course of practice, require. If tho stipulations are.more onerous 
in their consequences than usual, tho matter should bo fully 
oxplaincd to tho client, ami the unusual extent of liability be mado 
known to bim (//). 

If an attorney conducting a suit neglects to comply with tho 
practice or orders of the court, aud neglect* to take some neces¬ 
sary stfcp hi tho cause, by means whereof all tho piovious proceed¬ 
ings bdicdiu useless, he will bo responsible in damages to his 
client (r). And the some consequences follow if ho bungs an 
action for his client, within a limited juiisdiction, on a causo of 
action manifestly arising out of tho jurisdiction (s), or negligently 
suffers judgment to go by default when lie is retained to defend an 
action ( t ) ; or fails to instruct counsel properly. And to deliver briefs 
iu sufficient time to enable his couusel effectively to jierform the duty 


(v) Com. Dig. Action oh Uu CW for 
XkitU, A. 5; as to their duty to krop 
accounts, sco Fj. parU h'cnUi, ]* K. 4 
Cb. App. 4H. As to tlu ir duty to **0 
that a chargr nu the piopeity ol a • oui- 
pany is duly legiitercd, as ducctcd l»y 
sect. 43 ol the Companies Act, m-c E> 
pick Valpy ami Chnplu%, L. K. 7 Ch. 
App. 289. No agreement b tween au 
attorney and his client os to the loimer'a 
remuneration made in pmauau* e of tho 
. Attoraaya and Solicitor* Act, 1870 (33 A: 
34 Viet. c. 28), will alwolraancli attorney 


liotu tho ootisupicuus •*! Ins urgligcnco; 
•ec v 7. 

(//) Tnslol, V. J . Tni/lo, v. lihukto it, 
3 II. N. I*. 215. 

( 7 ) .Simmm/ \ rthtkoim, 4 M. A Sc. 
37o ; 10 King. 4'*1. 

(/•) Minify \. t''iit’r, 12 Ad. & K. 873; 
F,o,dla*A r. OJr, 2 ('r. k J. 590; PUt 
v. YtdiliH, 4 Hull. 2063. 

(*) IViUiamM v. tilth, 6 N. & M. 788. 
(/) tloihfioy v Jay, 6 Jl. k P. 297; 
7 Bing. 419. 
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intrusted to him ; or if he is not presont in person, or by his ageut 
at the trial, to see that the witnesses are forthcoming when called 
upon (u). When present at the trial, it-is the duty of the attorney 
not to suffer the case to be called on, unless he has previously 
ascertained that all the necessary witnesses arc in attendance (a*); 
but lie is not bound to search after his counsel, nor is he answerable 
for the non-attemlancc or neglect uf the lattcV (y). If bo has 
received instructions from bis client not to compromise an action 
ho is retained to prosecute, he will he guilty of a breach of duty if 
he does compromise, ami cannot shelter himself from an action by 
showing that it was done under the advice of counsel (c), although 
that circumstance might go in reliction of damages. But in the 
absence of a distinct prohibition to compromise, the general 
authority of an attorney is hiiflicieiit fur that purpose (a). 

“It would be extremely difficult,” observes Tindal, C. J., “to 
define tin* exact amount of skill and diligence which an attorney 
uiidoitakes to furnish in the conduct of a cause. The cases, how¬ 


ever, appear to establish, in general, that lie is liable for the conse¬ 
quences of ignorance or non-obxervanco of the rules of practice of 
bis court (A),*for the want of Giro in the preparation of tho cause 
for trial, or of attendance thereon with his witnesses, ami for the 
mismanagement of so much of the conduct of a cause us is usually 
and ordinarily allotted to his depmtment of the profession ; but he 
is not answerable for error in judgment upon points of now oc¬ 
currence, or of uhv or doubtful construction, or of such as are 
usually intrusted to men in the higher branch of the profession of 
the law, unless he luis thought lit to act upon his own judgment 
and opinion ies|H*eting matters which ought to ha'itjj^)|‘n laid 
before counsel ” (c). "I think it would l>e most said 

Alderson, Ik, *' if an attorney were to Ik.* precluded hum recovering 
his fair ienumeration merely because lie has made a mistake in an 


Act of i’mliamcnt ” {tl). 

If an attorney is employesl to investigate the title to an estate 
or to w-ek out an eligible investment, and obtain good security for 
money advanced, ami the title is obviously defective, or the security 
is manifestly had or iuMifticicut, the attorney will Ik* responsible 


(«) Hah'lius v. //oricntil. E\c||. 
r.OS; ID I. J. Kxch. 33; /*• Eon *>/»!/ 
v. J’cnlc, a Tnunt. 4»3 ; A 'tcautull v. 
Ellis, 8 Alooic, 310: 1 Ming 317. 

(*) Rxo v. 4 B A Aid. 202. 

(y) Lowry \. t/aild/ont, fl l\ A I*. 

234. 

(?) Fray v. Vault*, 1 El. & El. 8:?.'; 
28 L. J. <7. It. 232 ; Butlrr v. Amy///. 
1. K. 2 Kxcli. 101*. 

(a) PruJmtk r. Entry. 34 L. J. C. 1'. 
180 ; Jiutle, v. Knight, supra. 


(/») 1st \. IVtilhr, iintr,] i. ftoii; ami 
mv /W, I'on ton t ol Sale. 

(<7 (ini'J toy v. lb Hon, d Uing. 408 ; 
Vann v. I At iid>l1, 12 Cl. k Kin. 08; 
SAtlcork v. /‘iijniutiM, 7 <\ k 1*. 202 ; 
Kn*p r. /furl, 4 It. & Ad. 131 ; Long \ . 
Ursi, 18 C. It. 610; Cox y. JmtA, 1 V. 
B. N. S. 617 ; Irrmn v. Emrmnn, 3 B. 
k C. 812, 813; TotnUry v. Janet, 8 0. 
JL N. K 2Sl». 

(#0 Elk t nylon t. Holland, 9 M. k \V. 
661 ; is tidier r. Elliot, 3 1L k C. 738. 
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for his uegligenco both at common law and in equity (/>). But he 
is not responsible for an advance on a mortgage which turns out a 
doficieut security, if he has taken the opinion of a competent 
surveyor as to the value of the property (/). He is not justified 
iu relying upon extract from a will furnished to-him by his 
client, unless the latter agrees to take the entire responsibility upon 
himself; but he ought to search for ami examine the original 
will (<j). If he relies upon his own judgment and opinion as to the 
interpretation and legal operation of deeds and conveyances, ho 
does so at his peril. If he draws a wrong conclusion fiom them, lie 
will he responsible in damages to his client. Ho ought, therefore, 
to lay thorn before counsel, if lie wishes to avoid the responsibility 
of acting upon his own judgment respecting them (It). 

If, when retained by a client who is about to advance his 
money on tho security of a mortgage,Ju* has reason to su«poct that 
the intended mortgagor lias bc-ou insolvent, or in emlianasscd 
circumstances, ho will l>o responsible for a breach of duty if he 
neglects to make searches in the projier quarter to ascertain 
whether such intended mortgagor lias over taken the bcuofitof tin* 
Insolvent Act (/); or to make inquiry whether there arc nin 
existing iiicumluaiieos on the proj>crty (/). 

By the Attorneys and Solicitors Act, INTO (/•), ngi cements 
may bo made liotwcen solicitors and their clients with respect 
to tho remuneration of the former; but, by sect. 7, a provision 
iu any agreement that the solicitor shall not l>o li.iblo for 
nogligenco, or that lie shall Ikj relieved from any roqioiisibility to 
which he would otherwise l»e siihjuct as such solicitor, is wholly 
.•’•rid. By sect. «S, no action cau be brought upon any such agree¬ 
ment, but the agreement may be enfonvd in the manner indicated 
in tho section. It has lieen held that this section only applies to 
prevent actions to recover sums iu lieu of co-»ts after the work is 
done, and not to nil action for refusing to allow a solicitoi to do the 
work (m). The uIkjvc statute does not apply to anno) ancing or 
non-contentious business agreements .is to which arc regulated by 

the Solicitors’ Remuneration Act, ISM (u). 

Neyligence of inn rist, iv .—Thcio is no instance of any action 
having been successfully brought against a banister for neglect of 
duty; but if a banister intentionally docs a wrong, and acts with 

0 1 Kvi./ht v. Qftrnh s 4 Moon\ Si-'; t/' ' P»mman, J it 4. C. 813'; 

*2 15 k a Jto; Y. Innlham, 3 I). A K. *99. 

10 Mooxe, 1M; 2 Bin*. 101. //»#"'/ l*> v. 21 L. .1. 

You tut, C 15. k ('. 23»; Chn/amt* \. <» II. 2*12. 

C/uijjiium, I* R. 9 Bi. C\i. -'70. (k/ H'-wmI v. Park,*, I.. U. 11 Ki. 

( f ) Chapman v. rhapiuiu, \*pm ; **J. 71 : IlaU hp< v. Human!, L. K 

to ni» duty to got tho I■•-.t pure tot tli** Cli \|»|» 
property oiitrusteil to lum loi solo, * •• (0 *1 .s 34 Viet, c. 28. 

Morgan r. S/rb/r. L. R. 7 *J. 15. Oil. {at)!'><• «• v. U’lUiano, L. It. 10 Ex. 200. 

(?) tVibm v. Taik'r, 3 St.uk. 150. (*) 44 v ‘5 Viet. c. 44, *s. 8, 0. 
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malice, fraud, or treachery in the discharge pf his professional 
duties he will be responsible, like every other wrong-doer, for the 
mischief thereby occasioned (o). * 

Neyliytnce of surveyors or valuers .—Where the plaintiff 
undertakes to perform work to the satisfaction of the defendants* 
surveyor, payment to be made only, on the certificate of such 
surveyor, if the defendants and tho surveyor colluild to withhold 
the giving of the certificate to prevent the plaintiff from being 
paid for his work, there is abundant authority, both at law and in 
equity, that the defendants cannot shelter themselves by means 
of any such misconduct (}>). But a declaration against the de¬ 
fendant, that his surveyor wrongfully and improperly neglected 
and refused to give his certificate, discloses no cause of action, for 
that would 1 )C to substitute tho opinion of a jury for a certificate of 
the surveyor, which it was the very object of the contract to 
prevent (<j). Where two persons were employed to value between 
the incoming rector and the representatives of the deceased 
incumbent, and the defendant through ignorance of tho true 
principle for the valuation of ecclesiastical dilapidations, valued so 
favourably to the opposite party and adversely to the plaintiff, that 
his valuation was accepted, it was held that he was liable for the 
results of his ignorance (r). 

Nrglitjnnr of Uinler *.—It has never l>ccn decided whether 
there is any legal obligation oil a banker not to disclose the state 
of his customer’s account except upon a reasonable and proper oc¬ 
casion ; but, assuming that such an obligation exists, tho question 
what is a reasonable occasion is clearly o»o for the jury to decide, 
and if the customer sustain any special damage by tho banker 
having disclosed the state of his :iccount, tho banker would, it 
seems, be res|>onsible (#). A banker is not liable for the loss of a 
box left under his care by a customer for safe custody, of which 
tho customer keeps the key, and for which no payment is made, if 
it be stolen by one of the clerks of the bauk, unless the loss was 
occasioned by gross negligence on the part of tho banker (f). But 
if a banker or banking company undertake the custody of 
securities for a customer and charge a commission for the receipt 
of the dividends from them, they would, it seems, be liable for 
negligence, if they left the securities in the uncontrolled power 
of their clerk or manager, who fraudulently disposed of them (u). 

If the customer of a banker, who is desired to keep his chcque- 

(o) Srinf'n r. Ld. ('hehMiJnnl, 5 H. 24 I* J. C. P. 94. 

k N. 918 ; 29 I* J. Etch. 382. (») Hanly v. Vt mey, L. R. 3 Exch. 

(p) Erl.-, C. J., Clarke v. Jl 34 107. 

I- J. C. P. 148. (0 friWiUT. UclTulhn, ante, n. 368. 

(?) Clarke r. Watson, tupirt. («) lie United Sercicc Co., L. R. 6 C1l 

(r) Jenkins r. Pelham , 16 C. B. 168 ; Apjc 212. 
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book locked up, nevertheless negligently leaves it on his table, and 
thoreby enables his servant to get possession of it, and tear out a 
cheque and forge his masted signature to it, and commit a fraud 
upon the 'banters, thfe will not enable the bankers to throw the 
loss upon, their customer, as being the result of his negligent 
keeping of his cheque-book, for it could not reasonably have been 
anticipated tbht the power of obtaining a cheque would induce a 
servant to Commit a forgery (ar). 

Kegligtmce of public officers .—Public officers in respect of 
their judicial or discretionary duties are not liable for negligence, 
but they arc liable for negligence in respect of their ministerial 
duties. Where they perform duties for toward at the request of 
individuals, they are liablo for nogligcncc and are not protected, 
merely because they act bond fide and to the best of their skill 
and judgment, but they are bound to conduct themselves in a 
skilful mannor (y). Public officers who arc servants of the 
Government, are not responsible for the negligence of their sub¬ 
ordinates ; but public officers who act in a qutM public capacity 
at the request of individuals, arc liable for the acts of those whom 
they employ. Thus Commissioners appointed by the Crown aro 
liable for tho negligent acts of persons employed by them (s). 

Negligence of nurgeon*, /r.—After due allowance has been 
made for the difficult nature of the duty undertaken by a medical 
man, any negligence upon his part becomes a serious matter, both 
because he has by undertaking a difficult duty promised to use 
great skill, and because the consequences of his negligence may 
be most disastrous. To render a medical man liablo for negli¬ 
gence or want of due care or skill, it is not enough that there 
lias been a less degree of skill than some other medical men might • 
have shown, or a less degree of care than even lie himself might 
have bestowed ; nor is it enough that lie lias himself acknowledged 
some degree of want of care; there must have been a want of com¬ 
petent and ordinary care and skill, and to such a degree as to 
have led to a bad result (a). 

A medical man having once undertaken a case cannot desert 
it without reasonable cause, just as a solicitor cannot abaudon the 
suit of his client (b). 

(x) Bank of Ireland v. TiiuUei of (=) M>r* y Jhrls r. (Jibbi, L. R. 1 
Evan'e Charity , 6 H. L. 0. 411; .Vmr* H. f* 111. -Vc nl*> /ley. v. Treasury, 
v. North BnL Austr. Co., supra; Taylor L. R. 7 •/. It 387. 

v. Of. Ind. Panins., 28 L J. Ch. 285; (a) Jluh v. PaJprmt, 3 F. 1 F. 35; 

ib. 714 ; see Donald™ r. Qillotl, L. R. aw tlie cases in the juevnt editor's book 
3 Eq. Ca. 274 ; Johnston r. Dado*, L. ou tbo Uw ot Negligence, p. 125. 

K. 9 Eq. Ca. 181 ; He Un>Ud Service Co., [b) Shea! man on iScgligence, a. 441. As 

L. R. 6 Ch. Anp. 212. t*> solicitor, aeo lluby v. Built, Z B. k 

(y) Horace Smith on Negligence, p. Aid. 349. 

133; Jones v. Bird, 5 B. A Aid. 837. 
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Where an action for negligence was brought against a surgeon, 
and it was proved that the plaintiff’s mother sent for the defendant, 
and that the plaintiff’s father paid him, it was hold that the 
plaintiffs submitting to the defendant’s treatment was no sufficient 
proof that the defendant had l>ecn employed by the plaintiff (c). 

If I biro the labour and services and skill of a surgeon, an 
apothecary, a furrier, a solicitor, or any other piofcssioual person, 
he impliedly undertakes for the possession and exercise of ordinary 
skill and knowledge in the practice of his art or profession, and is 
responsible for any injury I nmy sustain from his neglect to exer¬ 
cise such skill (d). In one case it was ruled by Cockburn, C. .T., 
that surgeons who give their services gratuitously (as at hospitals) 
were not liable for the negligence of those employed under them 
t«) ; but it seems that a surgeon who acts gratuitously ought at 
least to take ordinary care (/). Physicians could not at common 
law recover their fees, unless under a special contract ((f), but 
surgeons could (A); ami now by 21 & 22 Viet. c. DO s. SI, physicians 
can recover their fees and mail not show any special contract. 

An tiiiqunlificd person who acts ns a doctor is equally bound to 
bring competent skill to the performance of the duty which he 
has undertaken (AA). 

Wilful selection. of unqiudfitul jtcreon *.— The employer 
himself is hound to exorcise ordinary caution and discrimination 
in the choice and selection of the party ho employs. If he selects 
a common quack or an unauthorised practitioner, the latter is 
responsible only for a reasonable and Itond fide exertion of his 
capacity. Ho is Ism ml to exorcise such skill as he actually pos¬ 
sesses ; and, if lie has done his licst ami failed, ho cannot be made 
responsible for a want of skill; for it was the employer's own 
fault to trust an unlearned and unskilful person, known not to be 
regularly ami properly qualified. If the employer “voluntarily 
employs in one art a man who openly exercises another, his folly,’* 
observes Sir William Jones, “has no claim to indulgence; and, 
unless the latter makes false pretensions or a special undertaking, 
no more can be fairly demanded of him than the best of bis 
ability. The case which Sadi relates with elegance and humour 
in his Gulistmi, or Rose Garden, Is not inapplicable to the present 
subject. ‘A man who lmd a disorder in his eyes called on a 
hinder for a remedy; and he applied to them a medicine com- 

(r) CtaHxrrU v. S/eggall, 8 Sc 67 ; 6 V. K. 982. 

B. N. S. 738. (/) Horace Smith on Negligence, 

('0 Sea re v. rn't (ire. 8 Kant, 352; ]>. 125. 

Slater v. Hakrr, 2 Wi1*. 359 ; Ilanekt v. (?) Chor/ryv. Sol cot, 4 T. R. 

Hooper. 7 C. k P. 84; La*phicr v. (A) Batteraby v. Laicrcncc, C. k M. 

Phipos, 8 C. & P. 479. 277. 

(r) rerionovsli r. Freeman, 4 F. k (AA) lluddock v. Low, 4 F. A F. 619. 
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raonly used for his patients. The man lost his sight, and brought 
au action for the damages;* but the judge said, ‘No action lies; 
for,‘if the complainant had not himself been an ass. he would 
uever have employed a farrier' And Sadi proceeds to inti¬ 
mate that, 4 if a person will employ a common mat-weaver to weave 
or embroider a tine .carpet* he must impute the bad workmanship 
to his own folly * ” (t). 

Arbitrators. —A person who is appointed, ami is acting as an 
arbitrator to determine a matter iu difference betwcon two or 
more persons does not enter into an implied promise to bring to 
the performance of the duty intrusted to him a due ami reasonable 
amount of skill, or knowledge, or care, but only to act honostly 
anti bond fide ; anti this doctrine applies, not only to an arbitrator, 
properly so calk'd, but to every person who has takcu upon him¬ 
self to determine a disputed matter betweeu two persons who 
have agreed to lie concluded by his opinion (/•). Ami although, 
where the matter to be determined by the leferoo is one of value 
only, that is not strictly an arbitration (/); yet, where in ascer¬ 
taining the value of property or the amount of compensation to 
be paid, the matter assumes the character of a judicial inquiry, to 
be conducted upon the ordinary principles of judicial inquiries, by 
hearing the parties and the evidence of their witnesses, that is an 
arbitration, and not merely a valuation (m). Where two valuers 
arc appointed to osccitnin the price to l>o paid for the good-will, 
stock, and fixtures of a business, with a reference to decision of an 
umpire, if they differ; there is no arbitration until the umpirage 
takes effect (n). 

UaUmrut of material* to irorhnrn to Im * mo nufact a red or 
repaired for hire. —When chattels or materials for work have 
beeu bailed or delivered to a workman to bo repaired, made up, or 
dealt with by him in the way of his trade, he is bound to take all 
reasonable and ordinary forethought and precaution for their pro¬ 
tection and preservation ; and, if a loss has occurred from robbery, 
or from fire or inundation, or from waste or decay, he must show 
that he had taken all such precautions as arc ordinarily taken by 
prudent men to guard against the mischief. If clothes are 
delivered to a fuller to be dressed, and he suffers them to l»c eaten 
by mice, he will be responsible for the damage, unless he can 
discharge himself from all imputation of neglect, by showing that 
he had been subjected to some unusual and unexpected visitation 

(f) Bailment*, citing Row. Polit (/) (W/ie* r. 2S L J. Ck 184: 

c. 7. r. li'lJvun, 1. K. 2 Kx. 72. 

(*) Pappa t. to, L. U. 7 i\ 1*. 32, (*) /i Hopper, L. R. 2 Q. B. 372. 

625; 41 L. J. C. J». 187; Tknm t (*) Tnr/ur v. Vmldut, L. K. y C. P. 

Sulphur Co. r. Loftut , I* K. 8 C. P. 1 ; 57 

Stevouo* y. Watson, 4 U. P. D. 118. 
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from such vermin. The very occmr$nce of-the .disaster affords a 
strong prvmd facie presumption of 4 <want oT ordinary caution (o). 
Where a ship, bailed to a shipwright to b 6 repaired, was put into 
a dry dock belonging to the shipwright, and whilst she lay thdre a 
high tide arose, and pressed against the dock, gates; and it 
• appeared that the gates might have been shored up so as to resist 
tho pressure of tho water, but nothing was done, and the water at 
lust burnt open the gates and dashed the bailor's vessel against 
anothor vessel, it was held that the bailee was responsible for the 
injury, as lie might, by proper precautions, Lave guarded against 
the accident (p). Wherever the loss of jthc thing bailed arises 
from the want of the dogrec of care which, from the nature of the 
bailment, ought to be exercised, it is immaterial whether the 
negligence be imputable personally to the bailee or to the servants 
employed by him ( 7 ). 

Nvyliycnt kerpivy of yowls by vrirchouscmen, and de~ 
prmihtri?* fur hire. —All poisons to whom goods and chattels 
aro delivered to bo kept for liiie and reward,^tnd who are paid 
expressly and specifically for the exercise of their labour and care 
in keeping them, and not merely for the finding of a place of 
doposit, aro Ixmud to exercise that amount of care and vigilanco 
for their preset vation, which tho most prudent and careful of men 
exorcise for the protection of their own property (>•). If tho^oods 
aro injured by mice or rats, the warehouseman will be responsible 
for tho damage (#), although he keeps cats to destroy vermin ( 1 1 ). 
It is no auswer to an action against a warehouseman for the non¬ 
delivery of a chattel intrusted to him to keep for hire, to say that 
I 10 has lost it (u); the mere fact of the loss is primd facie proof of 
negligence, and he must rebut this presumption by showing that 
ho laid taken tho greatest cnie of tho thing intrusted to him, and 
bad no means of preventing the loss. A booking-office keeper 
who receives money for booking parcels, is bound to put them 
into a safo place, and if lie leaves them in a public room, or an 
open shop, and they arc lost or stolen, lie will be responsible to 
the owner ( x ). 


(0) In the Roman law proof of such a 
dnumter was hrM to lie proof of negli¬ 
gence. "Si fnllo vestimeuta policmla 
acccperit; enquemines rosenut, ex looato 
tenetur, quia debiut ab hie re carcie :" 
1% lib. 19, tit 2, lox 13, s. 5. 

(p) Lreli v. Ala miner, 1 Ctmpb. 137. 

(7) Ld. Campbell, t\ J., Dnnsey v. 

JticKardson, 3 Ell. & HI. 169 ; 23 L. J. 

11 Ik 228. 

(r) "Quod ai horrearios nomioatim 
rmtodiam mercium in ae reoapit, vide- 
Intur locaaso operas non solum cxactn?, 
svd etiam eractiasimce cuatodi®; w Pan¬ 


dect Just ed. Poth. lib. 19, tit 2, art. 
8,72. 

(*) 1 IW«t. Humphrey, HQ ]}. 44. 

(I) Istwrotii v. Ihury, 8 Rxcb. 166 ; 
sec Kay v. Whethr, L. R. 2 ('. P, 
302. 

(w) Cairns v. Robins, 8M. 4 W. 258 ; 
Rrevc v. Pointer, 5 C. Ik N. 8. 84 :. 
Goodman v. Boycot, 2 B. k S. 1; 81 L. J. 
Q. B. 69. 

(t) Dover r. Mi/ Is, 5 C. k P. 175 ; aa 
to passengers’ luggage deposited m railway 
cloak rooms, see ante, p. 857. 



SECT, t] . WORK. AXD LABOUR. 

. # . * '• *' • • S V 

Zow 0 / chattel* by. uAatfitigri's .—The dutiea and responsi¬ 
bilities of iri jespect of the safe keeping of tho 

goods intrusted to hiip, to be dealt with in the way of his trade, 
are analogous tb those of the waie house man. If he receives direc¬ 
tions to shift' them on board a particular vessel, he does not 
discharge bur d Jty )$y delivering them to one of the crew; but ho 
is bound to.plaoe them in the hands of the captain, or some perfcon # 
in authority qh board the vessel (y). If he is clothed merely with 
the custody of the goods, and the duty of shipping them devolves, 
by usage an£ custom, upon the master of the vessel to which they 
are to be sent, tho wharfinger is discharged from responsibility as 
soon as hfe lias placed them at the disposal and under tho care of 
the master and officers of such vessel, although they arc not 
actually removed from the wharf (s) 

Los* ofeattl $ —LiubUltiei of wjinters of cattle .—A person who 
receives cattle oV horses, or living animals to keep for the owner, 
and is paid oxpresaly for his care and watchfulness in preserving 
them, as well as fpi their sustenance, is bound to take the utmost 
care of them, and he is responsible for damage and injury resulting 
from ordinary casualties, if such donugu might have been averted 
and prevented by tho exoicise of great care and vigilance. Very 
slight evidence of neglect has been sufficient to iuduco juiioR to 
return verdicts in favour of those who have sought coinpensatiou 
for the loss of cattle delivered to liailces to bo kept for reward. 
Thus, where the defendant, a fanner, had received the plaintiff’s 
horse to agist for a certain price, and tho horse strayed and waa 
lost, and never after lieaid of, and the plaintiff gave ovidenoe of 
the gates having been occasionally seen left open, and the fences 
being in parts out of older, but it did not appear directly that tho 
horse had strayed through any defect 111 the folia's, or through any 
of the gates being left open, the jury, nevertheless, returned a 
verdict against the defendant for tho full value of tho horse (a). 

If the bailee suffers his defences to l>e defective, or puts the horse 
into a dangerous pasture, and the animal, by leason thereof, is lost 
or injured, this is a degree of neglect for which ho is uudoubtodly 
responsible (6). Where an agister placed the plaintilfs horse in 
a field where there were heifei\ knowing that a bull was in the 
habit of getting into the field, though lie did not know it was 
vicious, and the bull gored the hoi be, it was held that the scienter 
was immaterial, as he hail contracted to take reasonable care, and 
bad not done so (c). 


<»/) LaifK v. South, 1 C. A l\ 63S, 
641 ; 2 Eep 095. 

(;) Cobban ▼. Dotcxc, 6 Kip 41; Stay 
on bailment*, 293 ; Jonnon JUilrauita, 
Ws 


(<») PrvartmUr v. Blot, Holt, 647. 

\b) Mosley v. 1 Holl Al>r. .4$ 

ScAilil IHI Toits 5th rd by Care, p. 

(c) fiMitfv. Q. a D. 79/ * I 
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Theft by HPrraitf *.—If the subject-matter of the bailment is 
secretly purloined by the bailee’s servant, the bailee will be 
responsible for the loss, unless he can show that lie could not, by 
the exercise of tlu* greatest vigilance, have guarded against the 
theft; but ho will not be responsible for a robl>ery by irresistible 
violence (•/). Where a chronometer, bailed to a watchmaker to be 
repaired for hire, was placed by the bailee in a drawer ii) his shop 
nmongHt a variety of common watches, part of which belonged to 
the bailee, and the rest to Ids customers, which drawer was locked 
at night, and in a recess in the same room stood a strong iron 
chest, in which watches l>olonging to the watchmaker, of the value 
of several thousand pounds, were deposited and locked up, and in 
the night the drawer was broken open by the watchmaker’s servant, 
who slept in the shop, and the chronometer was• stolen by him, 
together with the other watches there deposited, but the watches 
in the iron chest remained untouched, it was held, that as the 
watchmaker had taken more care of his own watches, by locking 
them up in the iron sate, than lie had taken of the bailor’s 
chronometer, lie was responsible for the loss, and Dallas, (\ J., was 
of opinion that the watchmaker “was bound to protect the 
property against depredation bom those who were within the 
house ” (**). 

Distinction /Wiwvi/ ivUtcry tint/ theft .—A very sensible dis¬ 
tinction is taken in the civil law lietwecn a public palpable 
robbery by force and violence, when a house in broken into and 
robbed of its contents, and a theft or secret purloining of goods. 
In the one case, the bailee relieved himself from responsibility for 
tho loss by pi oof of tin- mere fact of the robbery (f), it l>eing con¬ 
sidered that individual care or vigilance could avail but little 
against the open altaek of tlio determined robber; in tho other, 
ho was bound to make good the loss, unless lie could rIiow that lie 
had taken the greatest care of the thing intrusted to him, and 
that it had been purloined, notwithstanding every precaution for 
its safety (#/). Whore an officer in the army, on leaving London, 
delivered a trunk containing divers articles of value to an 
upholsterer to be kept for a shilling a week, and tha trunk was 
returned to the officer emptied of its contents, which were supposed 
to have boon stolen by the upholsterer's servaut, it was held by 
Lord Kenyou, that if the upholsterer had takeu as much care of 

, (if) Wallrrv. Hriti'h ffmiruuhr A*., conjunrti e sm* anient; nyuMiuxIi nijit 
21 !j»w J. <). H. 2<W ; 18 (}. It 277. JsrUi. (Junniobrnn. quircm/*rfo omis- 
(«•) L'farter v. Eumsfuur, (low, SO Kim <li<’it, a tfi/i'/cnfium Mfirai yrobarr. 

(/) Pi* lib. 17, lit 2, lex 52, 53 ; drlst Yin. Co m. ml Unlit. lib. . 1 , tit. 
Instit. lib. 3, tit. 15. s». 2, 3. 15, k 5; Potbier (I'rct a l)sn#r), art. 53; 

(j/) “A«l comi* RtiLem lortuito9 non Abbott. i\ J., iu Jlubin*nT. H’anl, lly. 
sunt referendi flli emms, ijui cum culpa L M. 270. 
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• the articles as.he had taken of his own property, he was not 
responsible for t^e theft committed by his servant (h ); but every 
depositary of chattels to be kept for hire is jirimd fade respon¬ 
sible for a theft committed by his own servants within the house (i), 
and can only discharge himself from liability by showing that the 
theft was committed under such circumstances, or was of such a 
nature, that the greatest care ami vigilance on his part could not 
have guarded against it, or prevented it. 

Louse# occasioned by ike negligence of the bailor .—If the 
owner himself in any way conduces to the loss; if he brings people 
to the warehouse or place of deposit to look at the g«»ods, opens 
packages in which they are contained, See., and the loss is ns likely 
to have arisen from the misconduct of the poisons so introduced, 
or from the carelessness of the owner, os from the neglect of the 
warehouseman or bailee, the latter is not responsible for the loss. 
Thus, where a quantity of ginsengcontained in a box was deposited 
by the plaintiff in the defendant’s warehouse, and the plaintiff was 
in the habit of resorting to the l>ox, and ordering the lid to bo 
taken ofF, for the purpose of showing the ginseng to expected pur¬ 
chasers, who camo to the warehouse to view it on the invitation of 
the plaintiff', and rats at last got into the box and destroyed the 
ginseng, it was held that the defendant, the warelkousoman, was 
not responsible for the loss (/). 

Negligence of h/ifors .—It is the duty of every bailor of 
dangerous, oxplosive, and combustible substances, knowing the 
dangerous nature of them, to take care that the danger is commu¬ 
nicated to a bailee to whom they arc delivered to cany, to take 
care of, or to keep; and if the bailor fails to make I he necessary 
disclosure, lie is responsible if an accident occurs, uud damages are 
sustained by the bailee or his servant (/). 

Fraxuhdent conceal men t of the dangrrou m nature of articles 
deli cere J to a bailee to U wreiowed or carried .—Kvery pci son 
who conceals in boxes and packages articles known by him to be 
of an explosive, corrosive, or combustible and dangerous nature, 
and delivers them to another to be warehoused or carried with 
other goods by land or by sea, and fails to disclose the dangerous 
nature of the articles to the bailee, is guilty of a tortious act, and 
is responsible for all the cousequences of his carelessness, unless 
the bailee knew of the dangerous nature of the articles, and the 


(h'j Finneetu r. Smell, 1 K*»p. 315. 

(0 Ho>ig$on r. Fnl/arinu, 4 T.umt 
787; Dallas C. J., in Clerk* v. Fne 
thew. Cow, 32 ; Campbell. C. J-, aii«l 
Coleridge, J., in Dnmtey v. Rirh»rx/*w, 
3 Ell 4 ni 158-171 ; 23 Uw J. t). tl. 
223-229.; Dc RoOixhiU r. Royal UaJ, 


Ar., Co., 7 Exch. 731; 21 Law J. Erch.’ 
27*. 

to tW/y r. IkiHfi*, 1 Peake, N. P. 
C. 155 ; Add. on Torts, 5th ed. by Cave, 
23-26. 

{!) Parrest ▼. Barnes, 32 L. J. C. P. 
137. 
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danger and risk attendant upon the receiving and dealing with 
them. And it is no answer to aver that the articles were well 
known in trade and commerce, and that the plaintiff knew wbat 
they were, without an express averment that he knew them to be 
dangerous (m). 

" It is clearly a tortious act,” observes Crompton, J., 11 for the 
consequences of which shippers are responsible, to ship goods 
apparently safe and fit to be carried, and from which the ship¬ 
owner is ignorant that any danger is likely to arise, without notice 
of such goods being dangerous, if the shipper is aware of such 
danger. Such shipment when the ncienUi' is made out is clearly 
wrongful and tortious; but it does not seem that there is any 
authority decisivo on tho point as to whether the shipper is liable 
for shipping dangerous goods without a communication of their 
nature, when neither ho nor the shipowner aro aware of the danger. 
It seems very difficult to hold that the shippor can bo liable for 
not communicating what he docs not know. Lord Ellcnborough’s 
dictum (v) would tend to show that knowledge of the party 
shipping is an essential ingredient. I entertain great doubt 
whether cither the duty or the warranty extends beyond the cases 
where tho shippor has knowledge, or the means of knowledge, of 
tho dangerous nature of the goods when shipped, or where ho lias 
boon guilty of somo negligence as shipper, as by shipping without 
communicating danger which lie had the means of knowing, and 
ought to have communicated” («). 

Dqionit of i/oodn under a special contract .—In a contract of 
bailment, the bailee may impose any fair and reasonable terms ho 
pleases upon the bailor, and may mako his acceptance of the 
goods to bo kept and his responsibility for the re-delivery of them 
dependent upon those tcnn9 being assented to aud observed by 
tho parties who deal with him; but if he accepts the goods and 
takes them into his possession, he will not be allowed to imposo 
terms utterly repugnant to, and inconsistent with, any contract at 
all. Where public notice is given of the terms upon which goods 
arc received, or the terms are printed on a paper or receipt deli¬ 
vered to the bailor, and it is sought to hold him to the terms on 
the ground that he has impliedly assented to them, it should be 
shown^that the terms are reasonable and fair, and not devised for 
tho purpose of fraud or extortion, or for the purpose of exonerating 
the bailee from responsibility for his own negligence and mis¬ 
conduct ( p ). 

(/n) Hutchinson V Onion, 5 C. B. N. (©) Brass r. Maitland, 6 £1L & *Bl. 

S. 149; 28 Law J. C. P. 63. 486 ; Gibbon r. Paynton, 4 Bwt. 2298 : 

(») Williams v. East Ind. Co., 3Eatt, Batson y. Donotan, 4 B. k Aid. 38, 37. 
192. (j>) Bjlet, J., Van Toll ▼. S. E. By. 
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Detention of chattels by bailees under a claim of lien .—The 
detention of chattels by a bailee is frequently justified on tbe 
ground that the bailee has a right to hold them in his hands u n t il 
some pecuniary demand upon or in respect of them has been 
satisfied by the bailor. 

The right of lien, when once established, is not destroyed by 
reason of the remedy for the recovery of the debt secured by the 
lion being barred by the statute of limitations ( 7 ). And it will 
exist, although it arises out of an immoral consideration, if tho 
plaintiff cannot recover without relying on the immorality, on 
the principle of in pari delicto potior est conditio possidentis (r). 

Right of lien .—If a defendant, having a lien upon goods, 
refuses to deliver them up on demand, and claims to letain them 
on grounds quite distinct from u claim of lieu* his refusal will bo 
evidence of a conversion, and tho existence of the lien will bo no 
answer to an action for the conversion of the property (*). But a 
person does not waive his right of lien merely by omitting to 
mention it when the goods aio demanded ; and if he claims a 
right to detain them, in respect of two sepaiatc sums claimed to 
be duo to him, and he has a lien only in respect of one of those 
sums, his refusal is no evidence of a conversion, unless tho sum in 
respect of which the lien exists is tendered ( t). “ Where a poreou,” 
observes Alderson, R, “ has no right of piopcrty in goods in his 
possession, but merely a right of lien, he has no right to sell them; 
and «if he does sell the goods he thereby puts an end to his 
lien" (u); but where goods have boeu deposited as socmity for a 
loan of mouey to be repaid ou a day ccitaiu, there is an unpliod 
power of salo in caso of default in payment ou tho day named (x). 
An unauthorised dealing with a pledge will not, it seems, revest 
tho property in the pledgor, though it may gi\c him a right of % 
action for any damage actually caused by such unauthorised 
proceeding (y). And it has been held, that a lender of money on 
the security of railway stock has no right to realiso tho security 
during the currency of the loan, and that, if he does so, tho owner 
may recover from him the price he got for the stock, if it is to his 
interest to do so ( 5 ). 


Co. t 12 C. B. N. 8. 75 ; 31 Jaw J. C 1*. 
245; Pcfk t. NorOi SlaJ. Ry. (V, 10 
H. of L. C 4 . 473 ; than subject h moie 
fully illustrated, putt, Ch. II., * 4, 
Carricis, l‘as±cngtri Lugyofr, ji. 544 
(?) Spmrn v. Uaitley, 3 Esji. 81, He 
Siomnhead, 16 Law J. (j. B. 355. 

(») Taylor r. ChetUi, L. H. 4 Q. B» 
309, 38 L. J. Q. B. 225 
l#) Cannot v Smnton, 8 Sc. N. R. 
714 ; 7 M. k Gr. 9u3 : DirU v. JlxMards, 
6 8c, N. R. 634 ; 4 M. k U». 574; 
IVukt v. Gowk, 6 C. B. N. S. 367. 


(f) .•*«/// % Murt/an, 4 M. A W. 281; 
K'lJu/J v. JtftfM&f, 23 j«tw J. Exoh. 
303 

(*) Mali \. 13 >1. k W. 

60 S. 

(x) Tty* v- CnMy, 15 C. B. N. a 
701 , 33 Law J. C. 1*. 131. 

(y) v SiuLUm/, L R. 1 Q. B. 
585 ; Ihtlhday v. HolgaU, LR3 Exch. 
209 

(=) lanyton v. IVatU, L R. 6 Ko. C*. 
165. 
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Where the plaintiff had agreed to buy of the defendant a stack 
of hay for 80/., to be paid for when token away, and to be removed 
by the 31st of May, and part only of the hay was paid for, and 
romoved by the time appointed, whereupon the defendant, in the 
mouth of August following, cut up and consumed the residue of 
the hay, and the plaintiff afterwards tendered the unpaid purchase- 
money, and demanded the hay, and sued the defendant for con¬ 
verting it to his own use, it was held that the defendant’s lien on 
the hay was determined by the act of conversion; that from the 
moment the defendant used the hay in a manner inconsistent 
with kis claim of lien, his lien ceased, aud a right of possession 
accrued to the purchaser (a). Where, however, some apples which 
had l»ecn sold by the defendant to the plaintiff at an agreed price, 
to bo paid on a given day, were deposited in a kiln in an outhouse 
on the defendant's premises, and flic key of the kiln was given by 
tho defendant to tho plaintiff, but the defendant kept the koy of 
the outi r door of the outhouse, aud, tho day of payment being 
passed, the defendant gavo the plaintiff notice to tako and pay 
for tho apples, and, no attention being paid to this notice, the 
defendant carried them away and resold them, and the plaintiff 
then brought an action for a conversion of them, it was held that 
the defendant was entitled to a vcidict under a plea denying the 
plaintiff’s right of jiosscssion of the apples (A). 

A jterson cannot net up a riff hi of Hen which in at variance 
with the terms or cowl it ions ,, or implied understand ivy, ujhjii 
which he rereiveA thr pnijtcrfy. —Thus, if a livery-stable keeper 
takes in a horse to l>o stabled and fed for hire, upon the under¬ 
standing that tho horse is to be re-delivered to the owner when¬ 
ever he requires it, the livery-stable keeper has no right of lien 
upon the horse for his keep (e), or for money paid by him to a 
veterinary surgeon for blistering the horse according to the owner’s 
directions (<1), the righfof the owner to the jmssession of tho horse 
for the purpose of riding him being deemed inconsistent with the 
right of lion. The livery-stable keeper, indeed, who holds a horse 
at the constant disposal of the owner, is the mere servant of tho 
latter, and has nothing more tlmn the bare custody of the animal. 
This is the case also with the agister of milch cows, who receives 
them to be depastured, agisted, or fed, the owner having a right to 
the possession of the cows whenever lie requires them for the 
purpose of milking (c). And if a trainer of race-horses holds 

(a) Gurr v. Cutkbai, 12 Law J. ExcU. 868. 

3Wt. ' ('0 drthanl v. flarl-stmtc, 19 I aw J. 

(ft) Mitantr v. Kcbhlc, 3 M. k Gr. 100; C. P. 303. 

3 8c. N. K. 358. (e) Jad*>* v. Cumins, 5 M, k \V. 

(«•) v. FMifn'Jge, 1 C. HL 342; Chapman v. Allen, Cro. Cor. 273. 

743 ; York- v. GriHiuujh, 2 LtL Rayro. 

/ 
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them on the understanding that* the owner may send them to 
be ridden by a jockey of his own choice at any race he chooses, 
and the trainer cannot lawfully refuse to delixer them to the 
owner for such a purpose, that state of things is inconsistent with 
the existence of a right of lien (/). If a policy of insurance is 
deposited for safe custody only, the depository cannot sot up a lien 
upon it for an antecedent debt (#). If a person receives a bill of 
exchange to get it discounted, and pay over the proceeds to the 
owner, or apply them in some specified manner, ho has no lien 
upon the bill for money that may be due to him from the latter (/<). 
If a ship-factor receives the certificate of registry of a ship iu 
order to pay the tonnage dues, he has no lien upon it for a debt 
due to him. from the shipowner (i). Whenever goods in the bauds 
of a bailee or depositary are, by the terms of tho contract, to bo re¬ 
delivered to tho owner at some stated period, or “ if by tho agree¬ 
ment the plaintiff is to have the goods immediately, and tho 
payment in respect of them is to take place at a future day, the 
bailoe cannot set up any lion” (/). A lien is wholly inconsistent 
with a dealing on credit, and can only exist where payment is to 
be made in ready money, or security is to be given the moment 
the work is completed (/). “ If security” (such as a hill, note, or 
bond) “ is taken for the debt for which the party has a lien upon 
tho property of tho debtor, such security being payable at a distant 
day, the lien is gone” (m). 

If a person, when goods are demanded of him, rests his refusal 
to deliver them up on grounds quite distinct from any claim of 
lieu, he cannot afterwards, on finding that those grounds fail him, 
put forward a claim of lien as a justification for his refusal. 
Whoro, therefore, a warehouseman, on being applied to for brandy 
which had been delivered to him for safe custody, refused to give 
it up, saying that it was his own property, it was held that ho 
could not afterwards justify his refusal on the ground that ware¬ 
house rent was due to him, and was uot tendered at the timo tho 
brandy was demanded (u), “for it would Ixj absurd to offer the 
expenses of keeping the goods to one who insisted on retaining 
them as his own property" (<>). But a person does not, of course, 
lose his right of lieu by merely omittiug to mention it when tho 
goods are demanded. And if he claims a right to retain thoni for 


(/) Forth v. Sim/unu, )3 <J. U. SSj. 
(7) ifuir v. FLcuunj, D. k JL, X. P. 
C. 30. 

(A) Key v. Flint, S Taunt 23; 1 Moon*, 
451 ; Budtanait v. Fimllay, 9 It &*C. 
749. 

(0 Bun* v. Brown, 2 Stark. 273. 

<*) Cratotluiy v. Uumfrty, 4 13. A Aid. 
52. 


(/) JUiitt v. Mtbhfll, 4 rani nil. 145. 
(wi) //< in* iii v. Go thru, 3 Sc. 298 ; 2 
B. N. U. 759 ; OonkU v. BiinjHon, 16 
Ve*. 280; U»r,o ajtr v. Ptirrnn, 3 B. k 
ALL 497. 

(*) H<firdnuiu v. Bill, 1 Campb. 410, 
h. ; IK«4v v. Goods, 6 t\ B. N. 8. 367. 
(o) l/kite v. Gamer, 9 Moore, 45. 
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two separate charges, and has a lien only in respect of one of 
them, this will not dispense with the necessity of a tender of the 
ono in respect of which the lien exists (j >). 

Parties against whom a lien may be claimed. —A mere 
trespasser or wrong-doer, who gets possession of property without 
the consent of the owner, cannot in general deal with it so as to 
create a right of lien thereon as against the true owner ( q), unless 
the person in whose possession the property is placed is a public 
innkeeper, or common carrier, or common ferryman, or is bound to 
exercise his craft in favour of all who require his services. Where 
tho owner of a pony plmetou entrusted the phaeton to a painter to 
he painted, and tho latter carried it to the premises of the 
defendant, who was in the habit of taking carriages to stand on 
his premises for bin*, and thcic left it, and, tho phaeton never 
having been painted or brought back, the plaintiff, after the 
expiration of three months, made search for it, and found it on the 
premises of the defendant, who claimed a lien on it for the price 
of the standing-room, it was held that the defendant had no such 
lien (r). And whcio a chaise, which had been broken by the 
negligence of a servant, was taken by the latter to a coach-maker’s, 
without tho knowledge or sanction* of tho master, and was there 
repaired, it was held that the conch-maker hail no lien upon the 
chaise ns against the master for the price of the repairs («). It 
would seem also, fiom the adjudged cases, that if a servant is 
diiccted to take a carriage to A. to bo repaired, and he by mistake 
takes it to li., B. would have no lien upon it for the price of 
the repairs, as the servant was not authorised to employ B.- in the 
matter. This may be law*but it is hardly just, and opens a wide 
door to fraud, as it is impossible for the coach-maker to be 
cognisant of the particular directions given by the master to tho 
f-orvant. If the servant has lecoived general diioctiouK to got tho 
carriage repaired, lie may then of course' give a right of lien to any 
coach-makcr ho’ may employ to do the repairs (Q. It has been 
held, that if a person obtains the property in goods by fraud, and 
pawns them, before the seller has avoided tho contract, the pawnee 
is entitled to a lien upon them for tho money advanced as against 
the seller (it). But the possession of tho goods by the pawnor 
must have been obtained by virtue of a contract intended to pass 
the property to him. If a person pawus with another property to 

{p) Scarfe v. Moitjoh, 4 M. A W. (i) Puxtun v. Baughcm, <5 C. A F. 
2M. 674. 

( 7 ) Union v. Hon ft, SAtk. 44 ; I. iw- (** Hnro' r. Omuroad, 4 K»p. 174. 

, 1 dr' v. Ait In,, 2 T. K. 435 ; Cartrlfam (t) H e Ido* v. Could, 3 Ksp. 268. 

v Tlumipsvn, 18 U. 13. N. S. 105. («) Ptnln v. Patrick, 5 T. B. 176 ; 
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which he- has ns colour of title^thej'us teriii may always be sot 
up against the pawnor by the pawnee (r). 

General lien is a right on the part of the manufacturer, or 
workman, factor, broker, or commission agent for the sale of goods, 
warehouseman or wharfinger, into whoso hands goods have been 
placed > to be worked up, repaired, improved, sold, or taken care of 
for hire, in the ordinary course of their trade or employment, to 
retain possession of them, not only until they have received payment 
of the hire due to them for their services iu tho particular employ¬ 
ment, but for the general balance due to them from their 
employer in the ordinary course of dealing for work and services of 
tho like nature bestowed at other times upon other goods of tho 
employer. This right depends cither upon the cxpiesa agreement 
of the parties, or tho custom and usage of tho paiticnlar trado or 
business. The onus of making out and establishing tho right, 
whether it exists by agreement or by custom, lies upon the person 
claiming it. When custom ami usage of trade arc relied upon as 
establishing the right, the usage must be shown to htivo governod 
tho parties in their previous dealings together, or to prevail to such 
an extent that the contracting paity must be supposed to be 
cognisant of it, and to bavo contracted subject to the usage; but, 
as the right is an encroachment upon tho oidinary rules and 
principles of the common law, it is regarded with jealousy by tho 
courts, and requires the strongest proof. 

Where porsons carry ou a timlo or business in which a general 
Hon is recognised, they cannot claim a general lion in respect of 
goods or securities which are, by agicement, held fot a particular 
purpose, or under special conditions inconsistent with the claim of 
a general lion ( y ). A general lien cannot be set up in opposition 
to the terms and conditions upon which the goods weio rcceivod. 
Thus, if a broker or factor receives goods to sell, and applies tho 
proceeds in some paiticular manner, he canuot sit up a lien 
for his general balance, because a lien of this natmc would be 
utterly inconsistent with the terms upon which he aojuiicd posses¬ 
sion of tho goods (z). And if a debtor deposits a bill of exchange 
with his creditor, in eider that the latter inny get tho bill dis¬ 
counted and pay over the proceeds to the debtor, the creditor can¬ 
not set up a lien upon the bill for the general balance due to 
him (a). In some places, dyers, calico-printers, fullers, warehouse¬ 
men, wharfingers, and packers, have been held, in accordance with 

doubted in Pur ▼. I/u>nphi,/, 2 A(l. k (y) Buck v. Ooirt«cn, 2 DoG. F. k, J. 

£. 499 : said to be good Inw by Filler, 431, 30 L»w J. Cli. 41 

B, in Load r. arte*, 16 M. A \V. 219 , (:) HVicr \. HnJi, 6 T. K. 262. 

and Creaswell, J.,in irhiO v. 20 (*) K<9 r. thut, 1 Moore, 461; 8 

Law J. C. 1*. 168. Taunt. 21. 

(as) Chc&unan v. KxaU, 6 Exch. 345. 
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tlie proved usage of their several trades in the particular locality, to 
have a lien on goods sent to them to be dyed, printed, warehoused, 
worked upon, or taken care of, not only for the work done upon, or 
in respect of, the particular goods in their possession, but also for 
their charges of dyeing, printing, warehousing. other goods 
which had previously been delivered back to their owners (0 ): and 
in other pluccs, where no such usage has l>een shown to exist, they 
have been held to have no Mich genera! lien (r). The usage, when 
it exists, must bo shown to Ixj long established, and notorious, 
fair, and reasonable, and not contrary to any established principle 
of law (U). It has been held that a publisher 1ms a lien upon aDy 
ono or more parts or mimbeis of a work, for his charges and dis¬ 
bursements for printing or publishing the various numbers, though 
not consecutive, of an entire work (r); also, that au agent who 
carries on business, in bis own name, on behalf of an undisclosed 
principal, lias a lien oil the business, the stock employed in it, and 
the debts owing to it, to the extent of the liability which he has 
iucurrcd in the conduct and management of the business (/). 

Notice that (/ihh/s v’j// /& held unhjn / to a rje ncivl Hen. — The 
right to retain for a general balance may, with certain exceptions 
presently noticed, Is; created by the express contract of the parties. 
JSvory workman and artificer not lieinga public innkeeper, common 
currier, or common ferryman, and not being l»ouud to exercise his 
calling in favour of all persons who may require his services, has a 
right to prescr'dic tin* terms upon which he will receive goods into 
his possession to ho dealt with in the ordinary course of his trade, 
and may by expires notice icmtvo to himself a general lien, if ho 
tliiiikn tit so to do. Thus, where the dyers, dressers, bleachers, 
whisters, printers, and calender.-rs of Manchester, aud the neigh¬ 
bourhood, came to a public resolution or agreement, at a public 
meeting in Manchester, tlmt they would roceivo goods to be dyed, 
dressed, bleached, &c., on the condition that such goods should not 
only be subject to the debts for the work and labour performed 
upon them, but also fin* the geueral balance due from the persons 
employing them for work and laliour of the same kind performed 
upon goods which they hail already delivered out of their possession, 
it was bold that persons who had scut goods to the dyer or fuller, 
with notice of this resolution, conceded to them a lien for their 
geueral balance (</). 


(6) San If v. flarefinrt, 4 Ksp. 52 ; 
Nnijlvr v. HanqU s 1 ib. 10 # ; S/jrun v. 
Jli'rlh i/, 3 ib. 81; /fw v. Hart, 8 Tnunt. 

Moore, 547 ; ll'.bb v. Foi, 2 
r«N»ke, N. 1*. C. 167. 

«.) (in in v. Fanner, 4 Tlnrr. 2214 ; 1 
W. HI. «I51 ; /fuldnnets v. Collmum, 7 


n. A. C. 216. 

(>0 forth v. Hud field, 0 Euvt, 528; 
IsHckhart v. L'oojnr, 3 Sc. 521 ; 3 H. N. 
C. U9. 

(') Jllidr V. Xicfiidnun, 3 M. i 8, 167. 
(/ ) Fureraft v. IIW, 4 Bim 488. 

(g) Kirkinan v. Sfinurrma, 6 T. B. 14. 
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General lien by mstom of trade — Warehousekecpei — 
Wharfingers. —Where certain public warehousekeepers of the city 
of London claimed a right to retain various bah-s of wool under an 
ancient custom of that city, for all public warehousekeepers to havo 
a general lien upon all goods from time to time housed in their 
warehouses in the name of the merchants or other persons by 
whom such public warehousekeepers were employed, for all moneys 
or any balance thereof due from such merchants to such public 
warehousekeepers for their advances, expenses, and charges, &c., 
it was held that the custom wus bail, as the general lien claimed 
was not coufined to goods the property of the person who employed 
or retained the warehousekeeper. “ The custom,” it was observed, 
“if supportable, would make the goods of a foreign merchant, which 
have been consigned to a London factor for Milo, and by him put 
into the warehouse of the warehousekeeper for safe custody, liable 
to a private debt of the factor for expenses incurred in respect of 
other goods of third persons, which had l>ecn in his hands at former 
times, for charges contracted upon such goods, during any ante¬ 
cedent period of time, aud that to an unlimited extent; which 
would bo unreasonable and unjust, and obviously prejudicial in a 
very high degree to foreign trade, for no foreign merchant would 
consign his goods to this country for sale, if they could Imj mado 
liable, whilst warehoused for custody, to satisfy a debt already duo 
from the factor to the warehousekcejier. in respect of other goods (k). 
Dock companies havo no general lien for wharfage charges, and 
t cannot detain the goods of ono man to satisfy wharfage dues and 
chargos inclined by another (/). If ;i wharfinger lias a general 
authority to receive all goods directed for A. 11., and goods come 
to his wharf directed by mistake for A. 11., the real owner of the 
goods cannot take them away without paying the charges incident 
to those particular goods; but it is equally clear that the wharfinger 
could not set up a lien on such goods for a general balance of 
accounts due from A. B. to him (/.). 

Ext ing nidi me nt of Hen by nlnnn bun unit of /Misses* hm .— If 
a bailee who has a right of lien upon pioperty in his possession 
voluntarily parts with the possession of such property, tho Hen is 
gone ; so that if lie alter words recovers possession of tho property, 
his right of lien docs not revive (/); but if it is stolen or taken 
away by a trespasser or by fraud, and he gets it back again, his 
light of lien is not extinguished (#!•)• Possession of goods and 
chattels may be given up, and the right of lien extinguished, 

(/|) Tind.il, C. J., Lntilhn/r. IL 37: 4 B. k 8. ISO. 486. 

IJ 8c. 631 ; 3 R. N. C. W; #5 Ilrn. «. (i) HvhnnlvM v. Go*s, 3 B. k P. 123. 

33, cited Rt£ V. lluinuhi ry, McClel. K (/» Sunt v. /*»/»», 1 East, 4. 

Y. 193. (.*) Wu v. R. A Jf. 

(0 Drtsscr v. Bvianqiu', 32 Law J. Q. 194. 
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although the goods aud chattels are never actually removed from 
the premises of the party having the lien (n). And, on the other 
hand, as the possession of the servant is the possession of the 
master, it follows that a depositary or bailee who has a right of lien 
upon goods in his possession does not lose his right by placing the 
goods in the hands of his servant or ageut for custody, who is to 
hold them at his disposal. Warehousekeepers and wharfingers to 
whom goods have been delivered by masters of ships for safe 
custody have been held to be the servants of such roasters, holding 
the goods at their disposal, so as to preserve the shipmaster’s lien 
for the freight after the goods have been token out of the ship (o). 

The right of lien being a mere porsoiml right, which cannot be 
parted with, it follows that a bailee who has got a lien cannot sell 
hiB right to another, nor can he transfer, as we have just seen, the 
property over which tho lien extends, to another, without losing 
his right of lien (p), unit"* the piopeity has l»een pledged to 
secure the repayment of money advanced, with an express or 
implied power of sale ( 7 ), for there is a clear distinction in this 
respect between a lien, which is a mere personal right of detention, 
and u pledge deposited to secure the repayment of money (r). An 
inukcoper, consequently, cannot sell the horse of his guest for the 
expense of lus keep, except within tho city of London (s). A 
sheriff cannot sell an interest of this description, and he cannot, 
consequently, seize property covered by the lieu under au execution 
against the party claiming the lien ( t ); but if the execution is 
against the owner of tho goods, lie is ontitlod then to seize them, 
after tendering the amount of the debt for which they arc a 
security. A person may, ns wo have before seen, resorvo to himself, 
by express contract, a right to tike and to hold goods as a security 
for the jMiyment of 11 debt, so that lie will be entitled to resume 
possession of the goods after ho has jjnrted with them, aud to 
re-establish his lien, provided the rights of no third person huvo 
intervened. 

Statutory inner? of sale in discharge of a right of lien .— 
By the Morel rout Shippiug Act, 18(»2, power is giveu to wharf or 
warehouse owners, in certain cases, to sell by public auction goods 
placed in their custody, and apply the proceeds of the sale' in 
satisfaction and discharge of the charges upon them (u). 

Tender of the debt in cxlinguishmeut of the right of lien .— 
Wherever a person has a lieu upou goods for the payment of 

(«) Jan** v. 1rtoor, 2 M. k P. 205. 585. 

(<>) Hiretk v. ('•'/>]» r, 5 11 N. C. 138. {*) Jones v. Pcorlc, 1 Str. 656. 

(;.) Cbrk v. aXrl, 2 R N. C. 367. (I) Tsgg r. Lmss, 6M. * W. 42; see 

{/) John*)* V. S/errr, 33 L. J. C. Yvmhi/ v. Lambert, L R. 3 P. C. Ca. 

P. 130. 142. 

(r) 7 a,k«./,/ v. SKci/i*;/, L. R. 1 Q. R (w) 25 & 26 Viet c. 63, as. 73—76. 
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money due upon them, whether he be an unpaid vendor in poeses- 
■ion of goods sold, or a manufacturer or workman in possession of 
goods that have been worked up or repaired by him, or a pledgee 
holding chattels as a security for a debt, the lien may be at onoe 
extinguished, and a right to the posseadon of the goods created, by 
a tender of the money due upon them (x). Where a lease was 
deposited with the defendants as a security for the repayment of 
ISOi. on a promissory note payable on demand, and tlio defendants 
agreed that they would not enforce their remedy upon the noto so 
long as the maker should duly pay tho interest thereon, the rent 
of the premises, and what might from time to time be due to 
tbem for beer, and if bo failed in any of these 'respects, tho 
defendants were to be at liberty, after notice, to sell the lease and 
to deduct the expenses of the sale, tho principal money and interest, 
and any account then due fiom tho plaintiff to the defendant, it 
was held that the moment the amount of the noto was paid or 
tendered, there was an end of all the stipulations as to what should 
bo done with the lease in the event of the non-payment of the 
note and interest, and that the plaintiff had a right to maintain 
an action of detinue to recover bock his lease (fy 

Tmnafei' of tlif iMtilment .—In all cases of bailment of chattels 
by ono person to anotlici for hire or reward, it is essential that 
the bailee should preserve bis dominion and control over the 
property, and his power of icstoiing it to the owner. If, there¬ 
fore, he parts with the possession of the chattel, and places it 
under the dominion and coutrol of a stranger, the bailment is 
determined, and the owner lias a right of action for tho recovery 
of the thing bailed (:). 

Where, after a bailment of chattels, the bailoi has transferred 
all his interest in the chattels to another, the bailee is entitled 
to havo an order or authority frbm the bailor io deliver them 
to his transferee, or a reasonable time to make iwpiiry and 
ascertain the validity of the new title of the claimant before 
be can be made responsible in damages for the mm-delivery of the 
chattels to the latter (n). Where, for example, goods Iiavc been 
bailed by the owner to a warehouse-keeper, to lie kept, and the 
owner has subsequently sold the goods to a purchaser, the ware¬ 
house-keeper is not* responsible for refusing to deliver the goods to 
the purchaser without the production of a delivery-order from the 
bailor, or some documentary evidence of title to the goods on 
the part of the stranger who demands tbem; but be may, if he 


(r) Rauujf r. Dnvus, Cio Jac 244 
(y) ChiUoH v. Cun****, 15 C. H. 
105. 

(-•) Cooper v. irdhwit, 1 C. B. 632. 


(a) Add. on Tents 5th «L by n. 
465, hf r. Ham, 18.C. B. 607: 25 Ut 
J. a F. 249; Sobaons v. Fum 1 
Kip. 81 
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pleases, ut ouce attorn to the purcliaser, and rely upon the title of 
the latter (/>). 

If the bailee lift* received the chattels upon the terms that he is 
to deliver them to the l>ailor, or to any person authorized by him to 
receive them, a homljit/r purchaser or mortgagee, who is in posses¬ 
sion of a bill of sale, or assignment, or mortgage, executed by the 
tailor, transferring all the tailor's interest in the chattels to such 
purchaser or mortgagee, may, on presenting such bill of sale or 
mortgage to the taileo, lawfully demand possession of the chattels, 
and in ease of the refusal of the latter to deliver them to him within 
a reasonable time alter the demand, may maintain an action for 
the conversion or detention of the property (r), the bill of sale 
or mortgage, signed by the bailor, taing an authority or direction 
to the bailee to deliver up the chattels to the purchaser or 
mortgagee* hut if there 1 m* a men* ora! agreement of sale, and no 
warrant, or authority, oi dinvtion from the bailor for the delivery 
of the goods, the refusal of the bailee to deliver them to the stranger 
would he no proof of a conversion or of a wrongful detainer. It is 
to a case of (his soil, where then* lias lieeu a mere oral transfer of 
chattels bv a bailor, without any warrant or authority from the 
latter to the bailee to deliver them to the transferee, that the 
dictum of Holt, ('. J., nm-t ta taken to apply, that if A. tail goods 
to (\, and after give his whole right to them to It., B. cannot 
maintain detinue for them against (\, because the special property 
that O. acquires by the bailment is not thereby transferred to 
B. (<(). It* the right of property in the subject-matter of the bail¬ 
ment has Ik'i'ii transfer led by de\ iso; the devisee may sue for the 
detention or loss of the property, and it is no answer to the action 
to show that the subject-matter of the bailment was lost in tho 
lifetime of the devisor, and has not been in the possession of the 
bailee since the accrual of the title of the devisee(c). So, if the 
right of property iu title-deeds, or an heirloom, comes to the heir- 
at-law by descent, the heir is the projHT person to sue for their 
detention (/). 

If the bailor is not himself tho owner of the goods, but has 
some special properly therein, or is himself a bailee of them, and 
answerable over to the real owner, he is entitled to maintain an 
action for damage done to thorn, or for the loss of them ( g ). 

A bailee is not estopjssl, us we have seen, from showing that 
the bailor had a defeasible title, and that his title has been 

(!•) <*ilc \. All'ii »•»#, 5 T.iiiiiL 7*«2; (.XI Rich r. Afdmi, 6 Mod. 216. 
('hniiiinii v. Eiall, 6 Kxcli. -Ill ; Add. on l**) Comhiiaii r. Boycvll, 2 B. i S. 1; 
Toils. 5tb rd. b> t*aw, p. 46.'.. 31 La* J. Q. R 69. 

(*•) Pi'ittil'H y v. AVi»fr, 13 11. K W. {/) Bro. Abr. Derm'S, pi. 80, 45. 
481; 1 Roll. Abr. DcriMl. C. 2, 3; yj) Ffiuiii* v. Burk, 1 N. k M. 420; 
A.1,1. on Toil*, Xico/h v. Htdurd, 2 C. M. k R. 660. 
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defeated by matter subsequent to the bailment of to tile recog¬ 
nition of the title by tho defendant (//). He mAY refuse to re¬ 
deliver the goods to the bailor on the ground that they are the 
property of another person who has demanded and received them, 
or who has foibidden the bailee to part with the possession of 
them (i ); but tho bailee cannot, if the possession of the lwiilor was 
a lawful possession, and the bailment was not founded in fraud, of* 
his own accord set up theyn* trrtii (l). He can set up the title 
of another only “ if he defends upon the right ami title and by the 
authority of that person ” ( I ). But if the bailor was a trespasser 
or a thief in possessing himself of the goods, or the bailment wus 
made witli inteut to defraud, the bailee may justify his refusal to 
deliver them up to the bailor, whether the true owner has or lias 
not interposed to prevent delivery. 

Where tho plaiutitf in an action for the de tout ion of plate 
proved that bo lutd pawned the plate with the defendant, aud 
afterwards sought to redeem it and tendered the amount due 
upon it, but tho dofoudaut refused to deliver it up, it was held 
that the defendant might, under a plea alleging that the plate was 
not tho property of the plaintiff, show that the plaintiff had, prior 
to the deposit of tin* plate with the defeudaut, transfeired it by a 
bill of sale to a purchaser, who, nevertheless, allowed the plaintiff 
to continue in jiosses&ioii of it; that the pluto had hcen deposited 
with the defendant in fraud of such purchaser, and that the 
defendant detained the plate by the order and under the authority 
of the latter (vi). 

If tho owner of goods has delivered them to a lmiloc to keep 
for him, so that the bailee has received the goods under a valid 
title, and the bailor, suliscquently to the bailment, has, by bill 
of sale, transfeired all bis interest to a stranger, who demands 
the goods of tho bailee, and the lattei refuses to deliver them up 
until he has had time to receive the directions of the bailor, there 
is no evidence of a conversion (n). In au action fora conversion of 
chattels, it was held by Lon I Kenyon, that where the demand of the 
thiugs for which tho action is brought is not made by the owner 
who deposited them with the defendant, but by another person on 
his account, and the defendant refuses t«> deliver them, on tho 
grouud that he does not know whether tin* things belong to him or 


(fi) Thorne r. Tilbury, 3 H. A X. 534 ; 
27 Law J. Kxclu 4<»7. 

(/) Sht I bury v. Scot *f ml, Vrh. 22: 
JiUltUr v. Jimul, antr, 3S» 

(P) Armory r. lktomtrn, 1 Sti 50.". 
(0 Pollock, C. R, Tho, or r. Tilbury. 
Blackburn, J., Bub Ur v. fbuol, »t «"/' ; 
Bourne y. Fotbrooke, 34 Law J. C. I*. 


1UJ. 

(»*) I 'hn v. Emil, 6 Kx«h. 344. 
1*) \. /&/#»s <’ >L 1**7 ; 25 

I-i« J. C. I*. 241*; Enroj/e H* Auatr. II. 
II. th. x. Ji M. St. P. Co., 30 Low J. 
r P. 247 . Sh'iirbi, v. A' r Quay Co.. 
4 C. X. S. 618. 
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not, and therefore keeps them till that is ascertained, or that the 
person who applies is not properly empowered to receive them, or 
until he is satisfied by what authority he applies, that is not sUch a 
refusal as is evidence of a conversion (o). And if the defendant 
has a bond Jule doubt as to the title of the claimant, it must 
be shown that reasonable time was given him for clearing up that 
doubt (p). But if he *)ts up the title of his bailor, and affirms 
him to be the owner, or gives an absolute, unqualified refusal to 
deliver up the chattels, thcie is evidence of a conversion^). 
Where a pony-clmisc was delivered to a workman to be painted, 
and the latter deposited it iu the hands of a person who 
refused to deliver it up to the owner, unless the latter either 
produced the person who placed the chaise in his hands, or an 
order from him for its delivery, it was held that the owner was 
entitled to tho possession of his property without doing either ono 
or the other (/•)■ 

Joint ond 8t/Hhiitr riffhti of action .—If a chattel has boen 
deposited by two or more joint-owners of it in the hands of a 
bailee, who has agreed to keep it for them, it is not in the power 
of one of them to take it out of liis hands without the consent.of 
the others. If that were not so, each might demand the chattel, 
■md have an action for its non-delivery, and so the bailee might be 
harassed with ns many actions as thcie wore joint-owners (s). But 
if tho bailee thinks fit to dolixer up the goods to one of the joint- 
bailors, a joint-action by all of them cannot afterwards be main¬ 
tained against him, for the one who has got the goods cannot join 
with the others in suing tor the uon-delivory of thorn (J). If 
several joint-owners allow' one of them to deal with their property, 
and place it in the hands of a bailee, the latter is accountable to 
tho owner with whom ho deals (ir), “as if a charter bo made to 
four, and one of them hails the charter to keep, he alone, xvithout. 
the others, may bnug detinue; or .all the owners may be joined as 
plaintiffs, except in the case of deposits of money iu the hands pf 
bankers" (j ). Where two poisons weie severally entitled to 
separate poitions ot the contents of a l>o\ delivered by their agent 
to a railway company, to be earned for both of them, and the box 
was lost, it was held that they might sue jointly for damages^). 

Dec/amt ion* mjainst Uii/cis for ihnmaje to ckaMs .—Where 

(») SiJi'hiuMi V fktu If, 1 |\p xj l/l ftnud<»i r. Scott, 7 Ell. A B1.237 : 

(V) PtIM v. // /At mm*, 32 U . 26 Lir J. I). B. 163. 

Exoh. 201 ; 34 ibid. 22 (#) Mil tin, B., Wald* v. Prom*, 8 

( 7 ) Pillot v. lFilkiRsuu, su/na . Kxcli 862. , 

Wvodlnj v. Coirnti-v, 2 H. A. ('. 1«4 (.) Tliel. Dig lib. il, cap. 47, s. 8 : 

<(r) Bu'rtvti v. Ptuiijhati, 6 C. .V 1 fiiomlUnly Lidicnrd, 11 Aa. A K. £]]. 
674. (*) AfUcnfrc v. Loud. A Bnahto* Kh. 

(s) AUh ooil ▼. E 13 C. H. 883 t’o., 4 C. B. N. S. 319 : 27 Law P. CT1*. 

«•> I — r n to A->r , .« 
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the plaintiff's declaration alleged that the defendant undertook, 
safely and securely, to raise up several hogsheads of brandy of the 
plaintiff then in a certain cellar, and to lay them down again in a 
certain other cellar, and that the defendant and his servants so 
negligently and carelessly put down the hogsheads in the said 
other cellar that, through want of care on their part, the casks 
were. Staved, and a great quantity of brandy was spilt, it was held 
that .tho declaration disclosed a good cause of action, though it did 
not allege that the defendant was a common porter, or that he 
was to have any reward for his pains («). 

. : Re-delivei'y of materials furnished by the employer. —If the 
bailor, before the work has been done, countermands tho order for 
it,.he has aright to the immediate return of the chattel, although, 
by bis having countermanded the order, he may render himself 
liable to an action for a breach of contract («). If the bailee by 
mistake, or in obedience to a forged order, returns tho chattel to 
the wrong person, and the article is lost, he is responsible for tho 
loss (/;). 

. Contlxicts for the performance of work—Building contracts — 

Prevention of performance — Damages. —Where a contract has 
been entered into for the building of a house, and the owner 
refuses to permit tho building to be completed, and-prevents thf 
workman from earning the stipulated remuneration, tho measure 
of damages in respect of so much of tho contract as remains un¬ 
performed is tho difference between what the performance would 
have cost the'plaintiff and the price which tho defendant agreed 
to pu/(c). And in all cases of prevention of performance, where 
the plaintiff has been deprived by the defendant of the benefit of 
tho contract, the plaintiff is entitled to recover what he has lost by 
tho act of the defendant (d). 

When a contract for the performance of work and lubour has 
not been fully carried out by the workman, but the employer has, 
and retains, the benefit of a part performance, and the contract is 
divisible and apportionablc, or the plaintiff has boon discharged 
from his liability to complete the portion unperformed, tho 
measure of the damages is the residue of tho full sum agreed to 
be paid, after deducting such an amount as will enable the defend¬ 
ant £q get the contract completed and carried out according to the 
original intention of the contracting parties {e). If the plaintiff 
has contracted to do the work and supply materials for a fixed 


• (?) Coggs r. Bernard, 2 LA. Raym. 
006. 

• fa) Lilley ?. Barnsley, 1 C. k K. 344. 
(6) Wilson v. Powis. 11 Moore, 643; 

LubboZk r. Inglia, 1 Stark. 104. 

’ (e) Master-ton v. Mayor, Brooke- 


tyre, an/e, p. 402. 

d) Planchi v. Colburn, 1 M. 4 8c. 
Cl ; InrhbaLd v. Wes/, dx., Obffu C9., 
r*M. Discharge. 

(,) Ante, pp. 89*2-402 ; Cutler v. 
Close, 6 a * P. 339. . * 

4 JT s 
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sum, and the defendant afterwards finds some of the materials, the 
defcndaul is entitled to deduct the fair value of his materials from 
the contract price (f). Where a judgment had been recovered by 
the plaintiff against a relation of the defendant, ami the latter 
promised the plaintiff that, if he would forl>car to issue execution 
upon the judgment, the defendant would erect and finish a sub¬ 
stantial house, and cause a lease thereof to be granted to the 
plaintiff, mid the plaintiff promised that such lease, when granted, 
should be in full satisfaction of the judgment, it was held that the 
measure of damages arising from the breach of the defendant’s 
promise was the value of the house, if it had been erected, and of 
tho lease thereof, and not the difference between the value of the 
judgment and the value of the house and lease (</). 


SECTION II. 


MASTKlt AND SERVANT. 

Of continch of hirnoj mid ncrrire. —The contract of letting 
and hiring relates us frequently to human labour and skill, core, 
and attention, as to moveable and immoveable property, realty, and 
personalty; the labour and services of workmen and artificers 
being daily hired to be employed in domestic affairs, in the culti¬ 
vation of land, in the building of houses, in the manufacture of 
materials furnished to he worked up, and upon chattels which 
have been bailed or delivered to the workman to be mended or 
repaired (»/). In order to constitute a contract of hiring and 
service, theio must be either an express or an implied mutual 
engagement binding one party to employ and remunerate, and tl»c 
other to serve, for some dotenniuate term or period (ante, p. .»). 
It lias been said that, if the employer merely covenants to pay so 
long as tho servant continues to solve, leaving it optional, either 
with the servant to serve, or with the employer to employ, there is 
no contract of hiring and service (h). But this decision has been 
doubted (c); aud, if the servant binds himself to serve for some 

(/) Niuduu v. Fooler, 12 If. k \V. 25, 757 ; Tandect Pothic r, lib. 19, tit. 

772. 2, Art 1. 

{g) Stru/t v. Failar, 16 M. & W. 219; (6) IVilliamxH r. Taylor, 5 0. B. 

36L.J. Kx. 81. 175. 

(a) OUnidil dtfni/io, duo n$e genera (c) Eminent v. Elderton, 4 H. L (’. 
I'KOlionis, renm unam, allerum nj*ra~ 624; 18 C. B. 495 ; IVhiUle r. Frank- 
rum atH/adorum ; Vm. Com. lib. 3, tit. larul, 2 B. k S. 49 ; 31 L. J. M. U. 81. 
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determinate term, aud the employer expressly or impliedly cove¬ 
nants or promises to retain the servant in his service for the term, 
there is a contract of hiring ami sen-ice. 

Where the plaintiff covenanted that his son should serve and 
continue with the defendant as his assistant in the art of a 
surgeon-dentist for five years, and should execute aud perforin 
such work and service in the art as the defendant should direct, 
and the’ defendant covenanted with the plaintiff that ho would, 
during the term of five years, in case the son should well and 
faithfully servo, A:c., pay him certain weekly wages, it was held 
that, as there was no express covenant on tho part of the defendant 
to employ or retain the son in the defendant's service for five 
years, the defendant was at liberty to dismiss him whenever ho 
pleaded, mid discontinue the paymeut of the weekly wages («/). 
But this decision is not reconciic.able with other authorities; and 
it is apprehended that, wherever one party covenants to serve for 
a particular ]H>riod, and the other covenants to pay him a salary 
or wages for tho service during the term, tliero is an implied cove¬ 
nant on the part of the latter to retain thu servant in his service 
during the term, provided tho latter serves faithfully, and is guilty 
of no miscouduct warranting a dismissal. Whoru it was agreed 
between the plaintiff and a joint-stock company that tho plaintiff 
should ho the permanent attorney of the company, aud should 
receive and aci-cpt a salary of 100/. a-yenr in lieu of his aunuul 
bill of costs, and should for such salary advise and act for tho 
company on all occasions, it was held that there was an implied 
contract on the part of tho coinpauy to retain tho attorney in theii 
service for one year at least, and pay him the salary ho had agreed 
to accept, hut that the word “permanent" did not confer any 
durable appointment beyond the year, so as to prevent the employer 
from withdrawing the retainer (e). 

Whenever one party agrees to retain or hire, and another 
agrees to serve for a certain term, at a s|>ccified salary, theie is a 
contract of hiring and service, although the servant inuy never he 
called upon or required to do any work. There arc mauy cases of 
hiring and employment of j>arties to serve in some particular 
character or capacity where the servant is bound to serve if called 
upon, and is entitled to his salary by holding himself in readiness 
to servo, although his services ait) not called into requisition by 
the employer. In these cases there is a continuous hiring or 
retainer; and the readiuess and willingness to serve on the part of 
the servant are equivalent to actual service. 


(rf) Dunn v. Saytt t, 5 Q. B. 08 j. 

<«•) E»:,iou v. Kldcr1o,\, 13 C. B. 495 ; 
4 H. L C. 045 : &g. v. We/rk, 2 Ell. A 
BL 302; Hint v. XuUuI'jr, 1 Ell. A BL 


99* Mirth* v. Cu, .iiu'ruft, 17 L. J. 0. 
I*. 64 ; PdlinnUn v. Scott, 15 M. AW 
m ; M'lfit'irc r. Btlchrr, 82 L. J. (J. P. 
254. 
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Authentication and proof of the contract .—A contract of 
hiring ami service need not be authenticated by writing, unless 
tho hiring exceeds a year in duration {ante, p. 170); and, if 
reduced into writing, it need not be stamped, if it is a contract for 
the hire of “ labourers, artificers, manufacturers, or menial ser^ 
vantsand not a contract of apprenticeship (pont, p. 433). In 
the absence of an express contract between the parties, a hiring 
may be presumed from the mere fact of the service, uuless the 
service has been with near relations. If a man, for example, 
serves a striugcr in the capacity of a clerk, or of a menial servant, 
or servant in husliandry, for a continued period, the law presumes 
that the service has been rendered in fulfilmeut of a contract of 
hiring and service ; and, if the party has served without anything 
beiugsaid as to wages, the law presumes that there was a contract 
for customary and reasonable wages (/). But, if the service has 
been with the parent or uncle, or other near relation of the party 
serving, a hiring cannot be implied or presumed from it, but an 
express hiring must be proved in order to support a claim for 
wages ; fur the law regards services rendered by near relations to 
one another as gratuitous ncls of kindness and charity, and does 
not presume that they arc to be paid for, unless there is an express 
contract to that effect (</). And, if a poor person is taken out of 
charity and provided with food, lodging, clothes, and necessaries, 
and set to work, no contract of hiring and service is implied there¬ 
from, however long the party may continue to serve (//). 

Ycurhj hirimjH — ])<nnrh/ic vemtnt *.—When the employment 
of a servant is of a permanent nature, and annual wages ore 
reserved, tho hiring u a yearly hiring ; and, when the servant is 
not a household or domestic servaut, the hiring cannot be put an 
end to by either party without the consent of the other, before tho 
termination of the current year (/). A hiring of a servaut in 
husbandry, for example, is an indefeasible yearly hiring, analogous 
to a yearly tenancy. At the end of each year a new contract 
arises to serve for the year commencing, which will continue ns 
long as the parties may please, and can only be terminated at the 
end of the current year, unless the servant is guilty of miscon¬ 
duct (k). A general hiring of a clerk, foreman, journeyman, or 
traveller, at annual wages," with board in the house,” is, in general, 
a yearly hiring, which can only \>e put an end to by consent, or at 

(/) Lord Ellenboroujrh, C. J. f 15 Bott 209, c. 278; Cald. 521: X. v. 

East, 454 : Phillips v. Jones, 1 Ad. A K. Stolxsley, 6 T. R. 757. 

338. (A) if. v. Wryhill, 1 W. Bl. 206 ; 2 

( y) Dairies r. Darin, 9 C. & P. 87 ; Bott. 207. case 271. 

Gregory Stole* v. Pitt* faster, 2 Bott. P. 1*. (*) Eminent v. Eldnion, ante, p. 485. 

C. 206, case 269 ; R ▼. Soic, 1 B. A (t) X. r. LyOi, 6 T. R. 837 ; 8 ib. 76. 

Aid. 181; X. v. St. Mary Guild/onl, 2 
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the expiration of the ‘cqrrent year (I); and so also is a general 
hiring of a governess at annual wages, with board in the house (m); 
but the duration of the term of hiving will be regulated and con¬ 
trolled by custom and usage and the surrounding circumstances of 
the case («). A general hiring of postillions and ostlers, upon the 
terms that they arc to receive board and lodging in the house, and 
tbo vails or perquisites of the stables in lieu of wages, is a yearly 
hiring (u); and so also is a general hiring of a warehouseman, 
" the employer engaging to pay 12/. 10s. per month for the first 
year, and advance 10/. per annum until the salary should be 
180 /.” (p); also a general hiring of editors, sub-editors, reporters, 
and other persons regularly employed upon old-standing and 
permanently-established newspapers mid periodicals (q). Reser¬ 
vations of quarterly, monthly, or weekly wages arc not inconsistent 
with a yearly hiring. " Whether tho wages be to be paid by tho 
week or the year cannot make any alteration in the duration of 
tho service, if the contract were for a year ” (/•); but, if thcro has 
been no continued service for a lengthened pcriixl, and there is 
nothing in the nature of tho employment, aud no particular 
custom or usage leading necessarily to the conclusion that tho 
hiring was for a year, the payment of weekly or monthly wages 
raisos a presumption in favour of a weekly or monthly hiriug (*). 
A “hiring for twelve months certain, and to continue from time to 
time until three months' notice in writing bogivcu by either party 
to determine tho same,” is :i hiring for a year certain only; and 
either party is at liberty to put an end to it at the expiration of 
tho first year, by giving three months’ previous notice (/). It has 
also been held that an agreement “for twelve months certain, 
after which time either party Bhould be at liberty to terminate the 
agreement by giving the other a three months’ notice,” can 
be determined at tho end of tlio twelfth month without 
notice (it). 

Indefeasible and defeasible geai'lg hiring* — .1 lonlltn warning 
or a month** wage*. —If by the custom or usage of trade tho 
hiring may bo put an end to and the contract dissolved, by notice 
given by either of the parties, the hiring is a conditional or 

(/) BtMon v. Collar, 12 Moon-, 552; (7) v. Jbnhn, 1 Cu. k Kirw. 

Jl v. Uttlsatfon, Bun. Sot Cta 823, 4 ; JUulc, ,b 10 ; Htlhamnv. 

No. 257 ; Turner v. Robinson, 5 B. A JUn*' t 2 N. A J\ 139. 

AiL 789 i 2 N. A M. 829 ; Does v. (») Kruyon, C. J., 4 T. 1L 24fl ; R. v. 

Marshal/, 9W.R 520. Rnifu,t, CM. 440 

(tn) Todd v. Kenich, 8 Kxch. 151; 22 <»> Jl. v P*J.le,h*nli,b hart, 384 ; 

L. J. Rx. 1. Haslcr v. Xu> v, 7 Sc. N. K. 801 ; 6 M. 

(«) Fninnrin v. Onkfotd, 5 H. fc N. k < 0 . W3. 

836; 29 L. J. Ex. 459 : Ci«* v. II 'ugh/, </) R.orA v. Symons, 8 C. B. N. 8. 
1C.P.D.591. 208; » L J. l\ J». 251. 

(0) Barr. Set Cm. 759, No. 236; 2 (a) L.nvjUj,i v. Carl do a, L. It 9 Ex. 

Bott 229, 230, nL 294, 297. W. 

(v) Ibuxdt v. Cash. 6 B. & AO. 908. 
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defeasible yearly hiring, determinable by giving the customary 
notice at any time during the term. By the custom of particular 
trades a general hiring of a commercial traveller is a hiring for a 
year, subject to an implied understanding that either party may 
determine the engagement by giving throe months’ notice (2*). A 
general hiring of menial or household servants, such as cooks, 
scullions, housemaids, footmen, butlers, coacbrncn, grooms, where 
no timo is mentioned for the duration of the service, is a hiring 
f°r « year, and so on from year to year, defeasible by custom and 
usage, at the option of either of the parties, on giving a month’s 
warning, or on the jmit of the master by paying or tendering a 
month’s wages. If the contract is put into writing, the customary 
power of defeasance is impliedly annexed to the express terms of 
tho written agreement, unless the custom is excluded by express 
words (//). A servant may Ik- a menial servant, ami as such clothed 
with this implied power of defeasance, although lie docs not reside 
within tho walls of the master's house. This lias been hold to bo 
the case with a head gardener hired fora year at 100/. wages, with 
a house in the master's grounds, and the privilege of taking in 
apprentices for n year at !.»/. premium (c); also with a huntsman 
engaged at a salary of 100/. a year, with a house to live in and 
perquisite* (< t ). 

When a power of defeasance is vested in the parties, either by 
custom or *|>ecinl agreement, or the contract is made defeasible 
upon the happening of a given event, the hiring is nevertheless a 
yearly hiring ; so that, if the power of defeasance is not exercised, 
and the contract is permitted to tun on, and the service to continue 
for u year, there is a year's hiring and service, which will gain a 
settlement under the ]>nor laws (/»). " Jt is a yearly hiring, not¬ 
withstanding the |Miwcr of determining it, if that is not exorcised 
before the expiration of (he year. The contingency not having 
happened, and the contract not having Ihjcu defeated during the 
y«». *t enures after the year's service as a yearly hiring ” (c). A 
servant may engage himself to servo for a certain determinate 
period, but may giv»- the employer the option of determining the 
contract, and dismissing him at any period of the service. Where 
the engagement of a clerk or a.superintendent was to be for tlm-o 
years, “ at the option " of the employer, at a yearly salary, it was 


(»•) J ftiomr v. J!t4/ 1 at, y Kxcb. .MS; 
23 I,. J. Kx. I3i». 

('/' JJinwa v. BlentniMp, 5 Jui. >70. 
(:j iV"tc/on v. AUrtt, 2 0. U. A U. 
fit. 

-W/ v. Grfftnn, 17 C. II X. 8. 
2/ : XI I. J. f. [». -25!#. 

& '• Itarr. 8 «t. <’*«. 

Ao. .1; 1L t. 1 Si,iU>iouI‘,-IT. U. 


246 ; ! A*, v. F-rlriyk Wallop, ] 11. K 
Ail. 310, 342://. v. jVnr IVimhtor. Ihirr. 
Si t IVuc 2*2, Kn. 7 ]JL v. Gt. Yarmouth, 
f» M. A 8. 114 ; Jl. v. Kor/htcolJ, 2 1). 
& R. 792. 

(c) Jl. T. Hi Mill H rtf, 7 H. 4 C. fit >2; J 
If. A JL 101 ; R. v. Jlylrr, 3 J). 4 K. 
■m ; 2 1L & f. 119 : Jt. v. Lidarp, JUar. 
SrtCM. 1. 
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held that this was a contract binding the servant to serve throe 
years, and giving the employer the option of determining the 
contract at the end of each year by a proper not ice, but not of 
dismissing the servant at anytime; that the option to be exercised 
by the employer was whether the servant wait to remain for one, 
two, or three years, and that, if he was dismissed in the middle of 
a current year, he was entitled to compensation («/). 

Hiring by t/ts month amI arch .—Where a journeyman lnillef 
was hired “ at monthly wages, with liberty to depart ut a month’s 
wages or a month’s warning,” the hiring was held to l>e a hiring 
by the month (r); hut, when the wages arc reserved weekly with 
a proviso for a month’s warning, the presumption is in favour of a 
conditional ami defeasible yeiyly hiring. If there he anything in 
the contract to show that the hiring was intended to be for a year, 
then a reservation of weekly wng« s will not control that hiring. 
But, if the payment of weekly wages he the only ciicumstuiico 
from which the duration of the contract is to l>e collected, it must 
he taken to bo only a weekly hiring (/). "The mere arrange¬ 
ment," observes Bay ley, J., " that the wages shall Ik* at one* rate in 
the summer and at another in the winter does not show that the 
parties contemplated a service to endure through the summer and 
winter, and therefore that they intended a hiring for a year; hut 
shows only that they intended that, if the servant, being hired at 
weekly wages, rdiould remain till the summer, he should then have 
so much per week. The true meaning of such an arrangement is 
merely this: that the servant's wages as a weekly servant are to 
be regulated by the seasons” (g). But, if the nature of the 
employment or the terms of the contract are inconsistent with 
a weekly hiring, the reservation of weekly wages will bo regarded 
merely as a mode of payment, nnd not as an indication of the 
duration of tho contract (//). Thus, the presumption of a weekly 
hiring resulting from a reservation of weekly wages is n‘buttesl by 
a stipulation for a fortnight’s or a month’s notice to quit (i). 

Sfrvlca at inil .—A Imy was employed to woik "for meat, 
drink, and clothes, as long as he had a mind to stop," and served for 
two years upon these terms; and the service* was In Id to be a men* 

(if) Dunn v. J’mt.i, 1) Kwh. 327; *2-1 /kJ/ntot, 2 Hull. 227, p! 2*2; /?. v. 
I* J. Kx. 103. IVa, nnnO.,, Si l». K R. 70; Emus v. 

W R. v. Chn, 2 Hoff. 22V, fL 2 fC. R-, L It 7 P. V. 138. 

if) KHouIkuou^Ii. C. J., /.’. v. Jkn/iln- (ft It. ». I Al. A It. 001 ; 

hill, 3 M. k S. 243 ; Bair. Sit. < av R \. lnM^hill. :! )l. i S. 213 ; R. v. 
280, No. 98 : A. v.PurUnhunl, f» Fast. IsnaMh, I ib. 313. 

384; A v. Hamhnrtf, 2 Hast, 123 ; A' v. (h) tor* v. Manhnll , 0 W. R. 520. 
Mibha*, 12 Rut, 352; Ash«u>t, J.. («» A*, v. llnmmtfsiM, 5 T. R. 208 \ IL 

v. iWnotO'i Tumi I,, 2 T. K. 453 ; R. x. x. St. A*4mr, 1’I ikon, 8 B. k P. 679 
Ot/ihum, ib. 622; lkuhr v. A ’am, 7 St. R. v. Rinfbioobc, 4 T. It, 246 ; R. v. O 
N. R. 801 ; 6 II. A. Hr. 935; A’, r. YanHOHlh, 5 Al. AS. 117. 

Eldack, 2 Bott 227, ]»L 292, JL \. 



440 coxmcis PQR SFRYICES. [BK. II. CHAP. IL 

aervide at will (k) 9o, an aswtatat workman was “ to come 
and go when’he Jiked,” and ag ostler an3 hft master were “ to be 
' at liberty to separate when tbe)~please 4 " the service was held to 
be a seivico at will (J) In these cases theie is m truth no con¬ 
tract of lining at all (m) The tiansaction amounts’ merely to an 
authouty to seivc upon cutam teims If the work is actually 
pei formed and accepted, the law raises dn implied promise of 
remuneration hom the employci to the woikmau; but the former 
is not bound to piovidc the woik, noi is the latter bound to 
execute it 

Rights mul liuhUititi of imittei ami 'timnt— It is the first 
duty of the mistci, aftoi the contnct ot lining and service has 
been entered into, to tike the seiv%nt into his employ, and enable 
him to cam the Inn 01 lewaid igrccd to be paid, and, it he 
neglects so to do, ho undeis lnmsclf liable foithwith to an action 
for a bicach of contnct “The mistci is bound to provide for the 
safety ot his servant m the couisc of Ins employment to the best 
of Ins judgment, information, and belief, but the law does not 
imply, ftom the lueic ldation ot mistei and servant, an obligation 
on the paif of the mastei to t ike more caic of the soivant than ho 
may reasonibly be expected to tike of himself” (w) If the 
servant sustains injury in the corn so of Ins employment fioin the 
negligent* ot the mastei, the latter will be responsible in 
damages (u), although there is no implied agreement by the 
mastei in an ordinary coutioct of huing and service not to expose 
the servant to cxtiaoidiuary nshs in the course of his employ¬ 
ment (p), but the ma.tci is not liable foi suigical attendance and 
medicine reudcicd to a scivaut who lias been injuicd in the 
execution of lus master’*, seivico, unless the snigeon has been 
called in by the mistei’s uidcis ( 7 ), noi foi injunes sustained 
from the unscawortlmiess of a icsscl in which the servant is 
employe d(i), nor foi mjunes which one sonant has sustained 
through the negligence of .mother scivant of the same employer 
(as we shall presently sec), piovided the mastei provides piopei 
machinery (s), and takes eaio that his seivants are persons of 


(l) R \ (An** Ini*, r«ri, 3 11 
ftC 4W, 6D A.R 114 

(/) R \ Ot AC 249 

(m) Jt v Jit J InUhtHt, Ipm iA, 3 T 

R 449 

(n) Rdf if v Baifndalr, SO L J Ex 

87, P'ltUlt, \ tov In, IMiWi, 

/‘nl rv* r 11 allnrr, i M tea JI L l 

748 , Datiar Rn'ihud, Ul. I (J B 
321 as to iu|qi lib horn nnfrnred m uhi 
nan, su* Holms \ Chulr, 10 L J J \ 
111 311 J L\ J54>, 7 H k N 937 

(o) iiku<i (A v Stenutr, 30 L J Q 


II 183 U*iU \ Holun\ 7 H L S 
917 31 L J U l* , Il'tuHs > 
ViithKVM, 4 Mxq H L C 215, MU 
v Skiut, IBIS 437, 10 1. J 
Q B 333 

(p) Rdof t Btucsdalt, 6 H k N. 
415 SOL I Yx 87 
<y) Zlnv/lr Ad*y, 3B ft P 247, 
Cupn » FkiUti S 41 4P 581 
(r) Couth r W. 23 J. J Q B 121 
(«) ixaUv B N 8 

429 , 31 L J t P 106 
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competent skill mm£ pnliflaiy gutfa]aqi a servsnV W»«* 

he engageeto starve a faster, undertakes as between him and his 
master to run all the ordinary risks of the service, including the 
risk of negligence upon the part of a fellow-servant, when he is acting 
in “the discharge of his duty as servant of him who is the common 
master of both ” (it). 

The servant is not bound to risk his safety in the service of 
his master, and may, if he thinks fit, decline unv service in which 
he reasonably apprehends injury to himself; and in most of the 
cases in which Banger may be incurred, he is just as likely to bo 
acquainted with the probability and extent of it as tho master. 
The master, therefore, is not responsible for injuries sustained by 
his servant through the viciousness of the horse which tho servant 
is employed to groom, or through the breaking down of a van or 
carriage in which tho servant is directed by tho mnstci to ride or 
drive, or from the employees keeping an insufficient staff of 
servants for tho performance of the work lie has to do (.r), or 
through the use of dangerous machinery, with the use of which 
the servunt is, or professes to be, acquainted, and which ho has 
voluntarily undertaken to use (y), or for the dangers attendant 
upon the mounting of scaffolds, or unfinished staileases and 
landings, which the workman has voluntarily undei taken to 
mouut, with uh much knowledge of the attendant n&k as tho 
person who employs him (c). 

Whero the master’s coach broke down through the negligence 
of a coach-makcr who had contracted with tho mustei to furnish 
the latter with sound roadworthy coaches, and icpair them, and 
keep them in good working order, and the coadmioji was mutilated 
and maimed for life, it was held that lie had no lcuiedy for the 
injury. The law does not permit him to recover damages from 
his own master and employer. Neither eon ho sue the coach- 
maker, whose negligenco occasioned the injuiy. “It is no doubt 
a hardship upon the plaintiff,” observes Itolfc, B, "to bo without 
a remedy, hut by that consideration we ought not to be 


(/) PofUr y. Faulbvr, 1B.4S.SO0, 
31 L. J. Q. R 30, &*«// t. //*#< 1 
El. &.E1. 385. 

(«) UuU/,xnM,nv. Yo/l , Fckc. * Ik>r 
Jtl/. Co., 5 Kx«h. 343 , 1»L J K. £*, 
Wxgmort v. Jag, ib. 300 ; 6 K\di. 354 , 
(frtjiHOur v. MaUus, 20 L. J W- B 327, 
16 Q. B. 326 ; Lovqroxry L. B A & 
C. Ry. Co., 16 (’. R N. 8 669; 31 L 
J. C. P. 329 ; JValUr v. Tht 8 K lly. 
Co., 3 H. k C. 102 ; 32 L. J. K\ '305 , 

Murphy r. Caralli, 8 H. A C. 462 ; 34 
L. J. Ex. 14 ; TvHTtnj y. Mtdiond Jig. 
Co., L. R. 1 C. P. 291; ■» to *bo aie 


fellow sonants sec llall Johnson, 3 
11 AC :.«9. 31 I, J h\ 222, N. 32; 
tUtl",* x Knyluml h K. 2 Q. U. 33 ; 
36 I. J It. 14, ll'uibiulo* v. Ur>al 
MW,,* Jig. Co, L K 2 Ex. 30 ; 86 L. 
J K\. 9. 

(«) biipp v. bib/. Co. Ry. Co., 9 
Exih. 22 J 

(y) JJywn v. barb, 26 Law J. Excb. 
221 . 

(c) Anuy r. Yu/t, 2 H. k N. 770 ;27 
Law J. Evh. 156 ; Gnjfithi v. Uldiow, 
ib. 404; Rolls y. PlindrU, 9 Ir. C. U R. 
290. 
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influenced ” (if). “There would lx.* uo cud of actions if we were to 
hold that a jHirson having once done a piece of work carelessly, 
should, independently of honesty of purpose '* (or contract), “ be 
fixed with liability in this way by reason of bail materials or 
insufficient fastening ” (/>). 

If a mau employs ignorant, inexperienced workmen in dangerous 
employments, and exposes them improperly to lisks, of which lie is 
cognizant, and which are not known to the ignorant workman, ho 
will bo linble for the consequences of his miscouduct (c). For 
personal negligence of the master, whereby injury^s occasioned to 
the servant, the master will bo liablo ( tl ). Anil where rules arc 
framed by employers for the purpose of regulating the manage¬ 
ment and exercise of a dangerous employment, and these rules are 
carelessly or improperly framed, so as to cause daugers and risks, 
which might he guarded again>t and prevented by proper rules 
carefully pivpansl, the employers will lx* responsible for the con¬ 
sequences of their negligence (r). Where statutory regulations 
exist for the management of a colliery (/), and securing tho safety 
of the workmen, and these rules nru culpably neglected with tho 
knowledge of the owner ol the mine, tho latter will bo responsible 
for the consequence* of his neglect of duty, unless the person 
injured has brought the mischief upon himself by his own negli¬ 
gence (•/). And tho sumo rules apply where machinery is required 
by Act of Parliament to Ik- protected, and tho master will bo 
responsible for the want of Midi protection, unless the accident has 
been caused by tho negligence of tho servant himself ( h ). Whcro 
the dangerous nature of the employ incut is obvious the servant 
must necessarily lie taken to have known it; but even if it bo 
known to the servant yet that does not make him a “ voluuteer " 
so as to exonerate his masters from their liability for breach of a 
statutory duty to protect the servant from the dangerous thiug (Mi). 
Where the Employers’ Liability Act, IMHO, applies, the law, as above 
stated, will l>e modified. Sec provisions of tho Act, yW. 

If a rule established for seoiuiug the safety of workmeu in a 
dangerous employment is habitually violat'd, to the knowledge of 

(") HVjiA Hm/t'ii* v. ICrnjht , 10 M. X lj. II 183. 
w. no ; JViWA* V. F<>\chr, :j M. x W. (.) r.~ r. /**«*. * York. tty. Co., 3 

0 ; Jtiluj v. Jhui WnA, 0 II. x X. 155 ; II.’X X. 728 ; 35 K UO Yic-t. r. 70. 

30 I .aw .1. Kwh. 87; /W/% v. /W (/; A* to ventilation of collimo*, 

OnrliJr. av., Hy. Ok. 2 Liw T. K X. S. It.uHfk v. Ilui,/„vj, L. U. 3 Q. H. 771 ; 

283: J/niirn v. 9 t). II. I). :ini. .i« to ->t.itutory xvgulitions under the 

(b) Per Willi*, J., Col I is v. Srh/.M, l.. Kictury Arts *-c 41 & 42 Viet. c. 10. 

It. 3 (\ 1*. 498. {,,) Cajurrlt r. ICnrfb, 6 Ell. k 111.. 

(r) Itnrtonthill Cunt Co. v. AM, :l *33; Srnwr v. I Cord, 1 Eli. X Ell. 353; 
3Ucm. 295; Mr/full v. finin’, 30 1a* -I. 28 Liw J. Q. II. 189. 

<\ 1*. 333 ; inrwt v. MnUbm^n, 1 (A) 7W, |». 444. 

Haisj. H. L (*. 215; Farmot v. Jlarm (A/») llritloo v. 0 1C. Col Ion Co., I*. 

31 Law J. C. I*. 139. 11. 7 Ex. 150. 

1*0 A'!• mirth v. StantrU, 30 Lnvr .1. 
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the workman liimself, the latter has no ground to recover damages 
from the employer for injuries sustained from the non-obsorvanco 
of the rule (i). 

A declaration allegiug that the plaintiff was the servant of the 
defendant, and that the defendant ordered tlio plaintiff to ascend 
and use certain scaffolding, kc., well knowing it to bo dangerous 
and unfit for use, and that the plaintiff, in obedience to the order 
of the defendant, used the scaffoldiug, See., believing it to be safe 
and fit for use, and not knowing the contrary, and not having the 
same means that the plaintiff had of forming a correct opinion 
upon its sufficiency and safety, and that the scaffolding, See., by 
reason of its being unsafe aud unfit for use, gave way with the 
plaintiff upon it, and precipitated the plaintiff upon the ground, 
See., discloses a good cause of action (/•;. 

If hidden ami secret dangers exist upon the master's premises, 
known to him and unkuown to his workmen, it is his duty to dis¬ 
close them to the latter, that they may take precautions against 
them (/). If a master was to order his servant to tako a lighted 
candle amongst packages known by him, but not known l>y the 
servant, to contain gunpowder, the master would be responsible for 
any iujury sustained by the lnttei from the unknown dangei aud 
unexpected risk to which lie hud l»oen exposed, So ifii servant 
bo employed to cut up diseased cattle (m). it is otherwise if the 
aervnut accepts of tlio employment knowing ol the risk he runs 
(see infra). If the danger is unknown to the master, ami there 
is no negligence on his part, ho eannot he mode responsible in 
damages (a) ; as where a Hour of a waieliouse gave way and 
injured a workman who was thereon (o). So if a i.iilway company 
employs workmen upon its lunnoK ridings, or stations, it is guilty 
of negligouce if it conducts its traflb- so as to e\po-e the workmen 
to unexpected and unforeseen dnugoi\ which they had no means 
of guarding against (y>). 

fixtnitjftion of Ihr muslrr from /inbiHt)/ V'hen the lianycr in 
known to the anoint.—U ut the master is not lesponsiblo for the 
dangerous stato of his premises, if those dangers are knowu to the 
servant, and tho latter has accepted the employment knowing of 
the attendant risks, aud having an opportunity of guarding against 
them by his own vigilance aud care. Where the plaintiff alleged 


(0 Senior v. mini, 1 FJ. A KJ. *85; 
28 L. J. i). U. 180 

(I) nviiami r. Hviifh, J H. A X. 
258; 27 L J. Ex. 325. 

(/) \. Cluwrh, 3 H. A X. 

258 ; 27 Low J. Kxch. 325 ; 

Sham, 1 H. & S. 444 ; A*Am'h \. .V*'*- 

vrir, 30 Iaw J. <2. 11. 18-1. 


(«/) Jhnte t v. Ei>fhiwl, 33 I* J. Q. a 
321. 

(*) hits v. J’oif Cnr/iJr, «(r. Co., 2 
l-»w T It. X. S. 2S3 ; 8 \Y. R. 6*24. 

(.0 /Inuns x. 'laangtoD Cotton Co., 
34 L J Km h. -2«K 
(jt) IW v. I a at. «£• York. Ry. Co.. 2 
II. A X. : 27 Uvr J. Kxclu 249. 
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that he had been hired by the defendant to perform at the 
defendant’s theatre, and that on part of the stage there was a bote 
in the floor, along which the plaintiff had to pass in the discharge 
of his duty as a performer, and that it was the duty of the defendant 
to light the floor sufficiently, so as to prevent accidents to those ^bo 
passed along it, it was held that no such duty was cast upon the 
defendant. 14 A person,” obseives Erie, J., 44 must make his own 
choice whether he will accept employment upon premises in this 
condition , and if he do accept such employment, he must also 
make his own choico whether he will pass along the floor in the 
dark, or carry a light. If ho sustains an injury in consequence of 
the premises not being lighted, ho has no right of action against 
the master, who has not contiacted that the floor shall be lighted.” 
If the sen vant wishes the ptemises to bo kept in any particular 
state with lespcct to lighting and fencing, he must provide for it by 
express contract (q) 

Where the woi hnmi is < mplojed in the use of dangerous 
machine nj furnished by the employer, and is, or professes to be, 
acquainted with *ho use of the machinery, and the care necessary 
to bo taken to guard against accident, and, notwithstanding this, 
sustains injury from his own want of care and caution in the use 
of it, ho has, of course, no ground of action against the employer (••). 
But if an Act of Parliament requites machinery to be fenced, and 
it is left unfenced, and tho servant complains, and tho master 
induces him to continue his woik by telliug him that proper pro¬ 
tection shall be affoidcd, the master takes upon himself tho 
responsibility of any .icculcnt that may occur (s). 

Injuries to vodmen fivm defective hoisting-tackle in mines 
and insecure scaffolding and lathin '*.—It has been held, in a 
Scotch case in the House of Lords, that the owner of a mine is 
bound to exercise oidinnry care and vigilance to keep the shaft of 
the mine in a safe state, and the machinery for lifting people from 
the mine, and ioweiing them iuto it, in secure condition (*). And 
it is in all cases the master’s duty to be careful that his workman be 
not induced to work under the notion that the tackle, scaffolding, or 
rope with which he woiks issecuie, when the master knows,or has 
reasonable ground for believing, that it is unsafe and dangerous. 
If he interfeies in tho conduct and management of the work him¬ 
self, bo is bound to select sound and safe materials; and if he • 

(?) Seymour r. Maddox, 16 Q B. 332; Meoq 204 ; see trailing r. Outlier, L. 
BoUh v Smith, 7 H. * N. 736; 31 Lew R 6 Excb. 73. 

3. Q. B. 201, Soheriton v Adnmvm, 24 (#) Holmei r. Clarke, 80 Jaw J. Exoh, 

Sc. Sese. Cut 1231 ; Polls r. Plunkett, 135 ; 31 tb. 356 ; IVetms v. Mathteson. 

9 lr. C. L R 290. 4 Meeq H. LC. 215. See also BriUo* 

(>) Dyne* ▼. Leach, 26 Lew J Exch. v. G. W. Cot/on Co , ante, p. 442. 

221 , Barton'• Hdl Coal Co. ▼. Bad, 3 (/) Brylon r. Stewart, 2 MaOq. 34. 
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knowingly allows rotten timber, rotten poles, or rotten ropes to be 
used in the construction of a scaffold, and injury is sustained there¬ 
from by his servant* or workmen, he will be responsible m 
damages (%). But if he does not in any way interfere himself, and 
employs a competent foreman to superintend the woik, and select 
the materials, and the foreman selects unsound and unsafe materials, 
« knows that thoee he has selected have become unsafe, which 
oause injury to the workmen woiking under the foreman’s direc¬ 
tions, the master is not responsible, as the default is not iu him, 
hut in the foreman and fellow-6crvant of the injured workman, and 
the case then ranges itself with that class of cases where it hoa 
been held, that the master is not responsible for injuries to ouo 
fellow-servant caused by the negligeuce of another fellow-servant 
in bis employ (*). 

Injuries to one feUow*cr*inl from the negligence of another 
fellow-servant —Where several servants aie employed by tho same 
toaster in one common employment, the master is not 1 (-sponsible 
for injury resulting to one of them fiom tho negligence uf another, 
provided the master has takcu due caio not to expose his seivant 
to unreasonable risks (y ), and lias been guilty of no want of care in 
the selection of proper seivants (s). The punciple laid down is, 
that a servant, when he engages to serve a master, undei takes, as 
between him and his master, to run all tho ordinary risks of the 
service; and this includes the usk of negligence on the part of a 
follow-Beivant, whenover ho is acting in discharge of his duty as 
servant of him who is the common master of both («), and when 
the risk of injury fiom the negligence of the one is so much a 
natural and necessary consequence of the employment which the 
other accepts, that it must be included in the usks which aie to be 
considered in his wag<h. Thu* it has been held that a railway 
company is not responsible for an injury occasioned to one of their 
own servants by a collision on their railway, caused by tho negli¬ 
gence of another of their servants, in icspcct of which iujury they 
would undoubtedly have been liable if the person injured had been 
a stranger travelling as a passenger for hno (6). But the servants 


(«) RoUrU v. SnM, 26 Uw J. Exeh. 
31W; 2 H A N. 213, Sum r 0W, 
28 Uw J. Q R 139; JHfcm. 1 
B. k 8.444. 

t>) Ww«n v. /«¥, 6 K*b 158 , 
f.;lWJ«UT. CW.SH 4 
* 258; 27 Uw J. ExcL 325, Onflk, 
v. Oidlmc, t£. 404: Fanull v. ftafer, 
4* By. Co., 8 U*] 316; Ormoad r. 
Hollaad, HI BL 4 HI 105,&#v. 
(W 24 8c. Sew. Ctt. 780; Aarh v. 
l»Jm* 11C. B. 5.8.428, 81 UwJ. 
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UP. 820; 
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Q B 31 Sw. bo*c\ei, Eoploym’ 
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Swh 153 
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Ihr Aprv 326. 

(«) &• Mmm* r. Vale of NoalX to. 
Co, 33 L J. Q. B 260 ; S C., tn nTor, 
L R 1 Q B 149 

(4) JCtotry r* Waterford, 8 If 0. L 
R. 112; Twu, v. Ry. Co.. 

J-KK. P. 291, in which oh 2m 

pUanff, i Uboum,wu being aaisdoa 
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must be fellow-servants, engaged in a common service (c); for if a 
farmer’s servant, delivering corn at the warehouse of -a com mer¬ 
chant, is injured by the negligence of the com merchant’s servant 
in taking in the sacks, the corn merchant would be answerable for 
the injury (if). And it is not enough that thu servant injured, and 
the servant causing the injury, should be servants of the same 
master; they must be employed iu the same work : for if a gentle¬ 
man’s coachman was to drive over his gamekeeper, the master 
would bo just as responsible as if the coachman had driven over a 
stranger (r). Nor is it sufficient that they are temporarily subject 
to the same superintendent, if they arc not in fact the servants of 
tho Kamo master (/). If a fellow-workuiau in a mine is also a co- 
prupriotor in tho mine, ami therefore ono of the plaintiff’s masters, 
tho common master is then responsible for injury caused by the 
negligence of such fellow-work man (if). But a certificated manager 
of a inino is a fellow-servant with tho miners (h). A fore¬ 
man is a servant, aw much ais the other servants, whoso 
work he superintends (hit). A Milwxmtractor and his servants 
engaged iu doing the common work of a particular contract, 
under a contractor, arc all fellow-servants, engaged in one 
common employment, and they all arc held to undertake, 
as betwocn themselves ami the contractor, to run all the ordi¬ 
nary known risks of the service, including the risk of negligence of 
the other servants (i). So a carpenter in the service of a railway 
company cannot sue the company for the negligence of a porter iu 
their employ (k). 

There aro many cases wliero tho immediate object on which 
tho ono servant is employed is very dissimilar from that on which 
the other is employed, and yet tho risk of injury from a negligence 
of ono is so much a natural and necessary consequence of the 
employment of which the other accepts that it must be included 
in tho risks which are considered in his wages. Thus whenever 
tho employment is such as necessarily to bring the poison accepting 
it into contact with the traffic of the line of a railway, risk:’of 
injury from tho carelessness of those managing the traffic is*one of 
the risks necessarily and naturally iucident to such an employment, 
and is within the rule (l). 

the liue, in pnrsuAnco of his contract of R. 2 E\ch. 30. 

service with the company; Hnndo v. (?) Aahuorthr. SUintciz, 30 Law J. Q. 
Lend. Chat. <fr Deter By. L R. 2) Q. R B. 183. 

439, n, act. (5) Hoville v. Landarc Steel Co., L. 

(c) Lretymrc r. Loud. & Brighton By., B. 10 Q. B. 63. 

J3LJ.C. 1\ 329. [hh) See IVxlson v. Merry, ante , n. 446. 

(d) Abraham v. Brytolda, 5 H. k N. (*) iViggrti r. Fox, 11 Kxdi. 842; 25 
149 j Walter r. S. K By. Co., 32 Uw Law J. Kxch. 193. 

J. Exch. 206. ( k ) Morgan r. Vale gf Neath By., ami. 

(0 Ld. Cranworth, Bortonshill Cool (/) Morgan r. Vale of Neath By. (h., 
Co. t. Reid, 3 Mao<i 294, 307. L. K. 1 Q. B. 149 ; 6 B. k S. 580 ; 83 L. 

(/) Warburton t. GL West. By., U J.& B. 265. 
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Tim must now be understood subject to the Employer's 
Liability Act, 1&80 (m), which renders the masters in some cases 
liablefor injuries caused by defects or by the negligence of a workman 
having superintendence. The amount of compensation recoverable 
is limited (n), and tho action is to be brought in the first instance 
in the County Court (o), and notice of the injury given in 
writing (jj). 

Injuries to voltvntten who a^ist gratuitously in Mirk of a 
dangerous natot'e. —If a person comes forward as a volunteer, and 
offers to assist servants engaged in a difficult or dangerous work, 
and the volunteer gets injured through the negligence of one of the 
servants, the employer is not responsible for the injury; for a 
person, by volunteering bis services, cannot have uny greater rights, 
or impose any greater duties on ilio employer, than would have 
existed if ho had been a hired servant (y). 

Doties of the serixint. —Evciy ‘*crvant, on tho other hand, 
impliedly undertakes to obey the just and reasonable commands of 
tho master, and to bo, careful, diligent, and industrious in tho 
performance of the work intrusted to him to execute. A scivant 
who professes to be capable of undertaking an office of skill 
impliedly represents himself to be possessed of the skill iequi.site 
for the due discharge of the functions of the office; and, if ho docs 
not possess that skill, or if. possessing it* he foils to exercise it, he 
is responsible for a breach of contract. A servant, in tho service 
of a tradesman, impliedly promises to do no act knowingly ami 
wilfully which may injure his master’s trade or uudermino his 
business. He must not attempt to draw away his muster's cus¬ 
tomer*,'; but there is no law which prevents him fiom soliciting 
prospective custom from them at **oinc future period when lie 
hopes to be able to set up in business for himself (r). His 
possession of tho master’s property is, as wo have already seen, tho 
master’s possession. Ho has in contemplation of law the mero 
custody of it, so that, if he is provided with a house or a lodging 
by the master, he may be turned out of it at auy moment without 
any .hptice to quit (#). 

* Indemnifeation of the master by the servant. —If damages 
have been recovered from the master by reason of tho servant's 
negligence in doing the master’s work, or in executing his ordors, 


(m) 43 fc 44 Viet c. 42. 

<») 8. 3. 

« 8 . 6 . 

tP) 8. 4; see Moyle v. Jad,n*, 8 Q. 
B. D. m; Keen v. Milbcall Co., 8 Q. 
B. V. 482 ; Stone r. Hyde, 9 Q. B. V. 
78; Clarkson r. Ahoy rat*, 9 Q B. D. 
388. At to who it in charge of “ * train 
upon a mlwtf," toe Cox v. GL IVeot. Ky. 


Co, 9 Q B. D. 108. A* to woikman 
contacting hiintelf out of tho Act, tee 
(injhth* v EarI Dudley, post, n. 1138. 

(V) VPXJ v- Ky. Co , 1 H. k N. 
77.1; 28 L. J. Kxch. 173; Potter r. 
Faulkner, 1 R k S. 800 ; 31 Law J. Q. 
B. 30. 

(r) <Vfch t r. Martin, 2 Etp. 734. 

(*) May* ' i r. SnUle, ante, p. 288. 
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these damages may be recovered by the master from the 

and the v'erdict and judgment in the action against the master ajffc 
evidence t»f the amount of these damages, but irt>t of the ’ 

stances under which they were recovered (£). If th^aptaitt 
ship engages in smuggling transactions, and thereby causes the 
ship to be forfeited and condemned, he is responsible in dammit 
to the shipowner for causing the latter to lose his property.(tt). . 

Di&niviol if skilM btrvant* for incompeteTtCfa 
labourer, servant, or artisan, professes to be skilled in^ spmq.'par- 
ticular art, craft, or mystery, and lias been hired ah a .'(JfcUlqd 
servant, and is found to be utterly incompetent to do,wfiat‘hb'h*s ’ 
expressly or impliedly undertaken to perform, the employe^ pot 
bound to go on employing him to the end of the tcrm 4 but iday at* 
onco dismiss him (.r). jj*' # / • 

Dtamt'W for misconduct. —If a servant wUfuW^obtfyti'br 
habitually neglects the just and reasonable orders or the master; 
if ho absents himself repeatedly from the service, jpr io 
pci form his work, or to submit to the domestic reguTathoos qf th® 
house, or is guilty of gross moral misconduct, or of frapdul^t 
misrepresentation and deceit in the discharge of his duties, to the 
injury of his employer (y), the contract may be dissolved by the 
master, and the servant dismissed. The following instances 
misconduct and disobedience have been held to warrant a dismissal 
«*f the servant and a dissolution of the contract by the master:— 
Being frequently absent and often sleeping out without kave (*][; 
pregnancy (r/); assaulting a fellow maid-servant with intent tor 
ravish hoi (6); refusing to woik dining the customary boura'of 
labour (c); habitually neglecting to perform tho duties he Bad 
undertaken to discharge (*/); refusing to conform to the hour 
dinner (e); abusing and insulting the master and disturbing tjie 
peace of his family (/); trespassing unlawfully in game pi^serves, 
after having been cautioned and ordered not to enter thorn {g) ‘ f 
enticing away tho master’s servants (/*); becoming the father of a 
bastard (i) ; seducing the master’s maid-servant; repeatedly coining 
home intoxicated (k); making fraudulent or grossly inaccuiate 


Jf) Often v. Ntw liner Co., 4 T. B. 

(a) BUyoitt v. Hill, 13 Km t. 12. 

. (*) Horton v Mi Uxuii y, 5 H. k N. 
867; 29 L. J. Ex. 260. 

(y) Hormer r. Cornelius, 6 C. B. X. 
S. 248 ; 28 L. J. C. P. 85. 

t§) Robinson r. Hindman, 8 E*p. 235 ; 
u to pleeding miKondiut, tetBtrgrur. 
Beaumont, 7 M. & Gr. 982; Lush r. 

JtueseJl, 5 Exch. 20.3. 

(«) JL ▼. Biampton, Cald. 14, 18,17. 


(5) Atkin r. Arton, 4 C. 4 P. 208. * 

(e) LJleyr. Shorn, 11 Q. B. 742 *17. 
L. J. Q. B. 132. 

(»/) Aiding v. Lomar, 24 L. f J. K*. , 
80 . , 

(«) Spain r. AmoU, 2 8Urk. 258. 

(/) Shaw r. Chamtie, 3 0. *K. W* 
(o) Bead ▼. Dunsmon, 9 C M fc PT*88. >, 
(A) Limlcy r. Oye, 2 HI* Still® ; 
Me Bowen r. Hail, 6 Q. B. D. 838# .* 

(«) II r. Wei ford. Cold. 67. 

Wiser. Wilson, 1 C. hJL 
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entries in account-books (Z); absence from the master's ,dwelling- 
hotxae for a' night to visit a rick mother 'against -the will of the 
mutes', and after leave of absence had beeu asked for and 
refused (m) j»the setting op of a claim inconsistent with the rela¬ 
tion of master and servant, such as a claim to be a partner (ft); or 
the assertion of rights and privileges not warranted by the contract 
or the nature of the service, and injurious to the interests of the 
master (o). * And it is apprehended that tho entertaining of guests 
at the-master’s expense, without his knowledge and without any 
express or ( finplied permission so to do, would be a good ground of 
dittnissat. If a justifying cause for the dismissal exists, the master 
may atlil himself of it as a defence to an action, although it may 
not have fipjned the ground of dismissal, and although the master 
may not hatfe known of its existence at the time he discharged the 
servant 

The fojloviing instances of misconduct and disobedience of 
orders.ifavq been held not to constitute a sufficient ground of dis¬ 
missal apd Dissolution of the contract of hmng and service without 
notice :»-Temporary absence without leave, producing no serious 
inconvenience to tho employer (q ); occasional insolence of manners 
*n(f sulkiness; occasional disobedience in matters of trifling mo- 
mentj such as neglecting to come on one or two occasions when 
thefbell rang; stopping at one hotel when ordered to stop 
another (r) ; temporary absence on customary holidays (s), or for 
the purffcee of having a severe hurt attended to (t), or for the 
purpose of procuring another situation, such absence being war¬ 
ranted by custom (u). 

. Warning—Notice to leave .—In the case of a yearly hiring, 
nqt made defeasible by custom or by the agreement of the parties, 
reasonable notice must be given on either side of the intention of 
determining the contract, which notice must expire with the cur* 
rent’year of hiring, as in the case of a tenancy from year to year; 
but the same length of notice is not required in the case of a 
yearly hiring of a servant as is required in the case of a yearly 
hiring of land. A quaiteris notice, given a quarter of a year 
before the expiration of the current year of hiring, would in all 
caies be amply sufficient; and a month’s notice is often all that is 
required by custom and usage to determine tho contract and entitle 


*(£> Batttu v. Kell, 6 Sc 379 ; 4 Bing. 
N. C. 098. 

(m) Timer r. Matem, 14 M k W. 
212 jl4 LJ Ex. 311. 

nfdmofy, Ftaron, 1 P. & D 398 
o) £** T . Odxdduton, 8 C k P. 80. 
If) Spotsvxjod t. Bamnc, 5 Exch. 110; 
19 U « K9. 228. 

•ff) Filled r. -Armetiorg, 7 Ad. * P. 


557. 

(r) Callo r. Brouncln, 4 C A P. 518 J 
Cummt r. Skinner, 11 If. k W. 161. 

(«) Keg v Stoke, 6 Q B. 301 
( 1 ) Chandler v. Onevee, 2 H. BL ^ 
000, n. 

(«) JL r. hlip, 1 8tr. 423; 22. V. 
Pttlcsieoiik, 2 H. k AW. 483. 


a 
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haf been pat an ond to by the exercise of a power of defeasance 
vested in the parties; so that, if the servant dies in the middle of 
the year, his personal representatives will not be entitled to re¬ 
cover a proportionate pan of the salary in respect of the time he 
actually served (Z); and, if he is himself guilty of such miscon¬ 
duct as entities the master to dissolve the contract and dismiss 
him from his service, he will lose all right to wages in respect of 
the portion of the year he has actually served («). But, if tho 
contract is put an end to by virtue of a power of defeasance 
vested in either of the parties by custom or by agreement, the 
wages are appurtionable, and the servant must be paid pro ratd 
up to the time of his departure. If, however, the contract is 
dissolved by mutual consent, and nothing is said of bygone ser¬ 
vices or wages not due at tho time of tho dissolution of the 
contract, no new contract arises by implication of law to pay 
wages pro ixUd ( n ). 

Amount of wages recoverable — Deductions .—If the amount of 
wages to be paid has not been settled and agreed upon by the 
contract, thero is an implied promise on the part of the employer 
to pay wages according to the customary and reasonable rate of 
remuneration. The master cannot doduct from wages money paid 
by him to effect the servant's cure from a dangerous illness (o). 
The wages in certain trades, moreover, cannot in general be law¬ 
fully paid otherwise thau in tho current coin of the realm 
(poet, p. 1107). 

Presumption of payment of wages .—If a servant has left a 
considerable time without claiming wages, tho presumption is that . 
all the wages have been paid (p). And, if it is usual, in the case 
of particular classes of servants and workmen, to pay the wages 
weekly or monthly, and many weeks or months have elapsed 
without any claim or demand on the part of the servant, there is 
a pnmd facie presumption of payment ( 9 ). 

Jurisdiction of County Court and of justices .—The Acts 
empowering justices to deal with disputes between various sorts of 
servants and their master having been repealed by the Conspiracy 

(l) Counit# oj Plymouth r. Throg- Shcin, 37 L. J. Q. B. 135; Poth. 
morion, 8alk. 65 ; 3 Mod. 153; Cutter Louage, No. 174. 

▼. Pouxll, 0 T. R. 326. (*) Lambum ▼. Cruden, 2 Sc. N. R. 

( m ) Cor rien t td due lanqut U Jin de 534 ; 2 M. k Gr. 253 ; Aliler, if there 
Ton, guod nolo, el le eonlrad ed entier, el w no hiring for a year, or the ranter 
ne pod tder eever. Bro. Abr. foL 57 eende the eerrant away ; Bailey r. Rim • 
(Labouk), pL 48 ; «& fol. 170, pi. 31; mrll, 1 M. k W. 506; PhiBipe r. Jones, 
ArroK-noNMENT, 26, pi. 13; Via. Abr. 1 Ad. Ac R. 333. 

(ArroRTlONMEST), 8 A 9 ; Spain r. (o) Se/Ien r. Norman, 4 C. k P. 80. 
AnoU, 2 8tark. N. P. 266; lluttman r. (p) Sellen ▼. Norman, 4 C. k P. 81 ; 
Souinou, SC. it P. 612; Turner r. Stuns r. Birth, 3 Campb. 10; Parko, 
Robinson, 5 R A Ad. 789; Ridpray y. R. Qouohr. Findon, 7 Ercb. 50. 

Nuny. M, Co, 9 JuLkR. 171; LiUeyr. [q) Abbott, C. J., 4 C. A P. 81^ n. 
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and Protection of Property Act, 1875 (r\ an Act wu passed in the 
same session (a), giving power to county courts and justices to deal 
with them. 

Breach of a contract of service involving injury to othsrs .—A 
wilful breath of contract to supply gas or water is subject to a 
penalty, and so is a wilful breach of any contract of service, the 
probable consequence of which will be to do injury to others or their 
property (*). 

Dissolution of the contract by the death of the parties.—A 
contract of hiring and service is dissolved by the death of the 
master or servant (u). If the contract is made with a firm in 
partnership to serve the firm for a certain term, the contract is 
dissolved by the death of one of the partners (x). 

Seamen’s Wages .—By the 17 & 18 Viet c. 104, amended by 
43 A 44 Viet. c. 16, a summary remody is provided for the recovery 
of seamen’s wages which are not to be dependent on the ship's 
earning freight, and, in case of the death of the seaman, are to be 
apportioned and paid in manner therein provided (sa 181—204) (y). 
The master is liable, the ship is liable, and the owner is liable for 
the mariner’s wages (s). When seamen enter into articles to serve 
for a voyage or for a certain term, a oontract by the master to pay 
increased wages for the services they arc by the articles bound to 
render, is nugatory and void (a). A seaman’s contract of servioe 
may be terminated either by final abandonment of tho ship, or by 
discharge given by the master (6). By tho Merchant Shipping Act, 
1876 (c), in every contract of servico between the owner of a ship 
and the master or any seaman, and in every instrument of 
apprenticeship, thero is to he implied an obligation on the owner 
aud master, that the ownor, master and agcnts,and every agent, shall 
use all reasonable means to insure tho seaworthiness of the ship. 

Of contracts of apin'enticeehip .—When the employer exercises 
some trade, craft, or mystery, and it is made a term of the contract 
that he shall teach as well as employ and remunerate the servant 
for some specific period in return for the service rendered, the 


S 38 A 39 Viet c. 86, a 17. 

38 A 89 Viet c. 90 ; with lespect to 
disputes with other aoita of brivant\ 
tho following are aotne of tho statute* 
relating to them • iron trade, 1 Ann. at 
2, c. 22, a 4 ; woolcombers and weavers 
12Goa 1, c. 34 (part ot sect 2 u repealed, 
ae« 38 A 89 Viet c. 86, a 17); cutler*, 
57 Geo. 8, c. 115 ; colliers, 57 Geo. 8, c. 
122 ; drers, hat maker*, Ac., 22 Oeo. 2, 
c. 27; bargeo*, Ac., on Thames, 2 A 3 
Viet. c. 71, • 87; clothiers and weavers, 
30 Geo. 1, c. 12 ; on the interpretation of 
the statute, aee the cases of rvarburton r. 
Hryvorih, 6 Q. B. D. 1; Ommyer r. 


Amsley, 6 Q. B D. 182. 

(0 38 A 39 Viet c. 86, is. 4, 5. 

(a) Farrow r. WxUon, L K. 4 C. P. 
744 ; 38 L. J. C. P. 326. 

(r) Ta*ker r. Shepherd, 6 H. A N. 
575 , SO L J. Kx. 207 
(y) Sec also the 24 Viet c. 10,>d 
the 25 A 20 Viet c. 63, a. 18, d tea. 

(*) The Stephen Wrxght, 12 Jur. 782. 
(«) Ante, n. 4; Uarrit v. Carter, 23 
L. J. Q. R. 295. 

(5) The Warryor, 1 Lush, 470. 

(e) 39 * 40 Viet c. 80, a. 5; see 
Tkomjmm r. Farrer , 9 Q. B. D. 372. 



454 


CONTRACTS FOB 8EBVICES. [BK. II. CHAP. It 

contract amounts to an apprenticeship, a term derived from the 
French word apprtndrt, to learn. Every contract to serve on the 
one hand, and to employ and teach or instruct on the other, 
amounts to a contract of apprenticeship, and must be duly 
stampod (d). If there is an engagement on tho part of the servant 
to sorve-and to loam, but no express or implied engagement on 
the part of tho employer to teach, so that no action can be main¬ 
tained upon the contract against the latter for neglecting to teach, 
tho contract is a contract of hiring and service only, and not a 
contract of apprenticeship (e). It is not nocessary that the words 
" to learn ’ and “ to teach ” should be used by tho parties in 
framing their contract; for an agreement to toko and maintain a 
person “ after tho manner of an apprentice ” will constitute an 
apprenticeship. Nor need the word “apprentice" bo used; for, 
wherever it appears to have been tho intention of tho parties that 
the ono was to teach and the other to learn, the contract will be a 
contract of apprenticeship, whatever may bo the words used to 
express that intention (/). As the contract is always mado to 
last for moro than ono year, it must bo authenticated by writing, 
signed by tho party to 1x5 charged therewith (ante, p. 170). By the 5 
Elil c. 4, a 25, (repealed), the binding of an apprentice for the pur¬ 
pose of oxercising trades was required to bo made by indenture; but 
now, by tho 54 Geo. .*1, c. 9G, a 2, it is enacted that it shall bo lawful 
for any person to tako or retain or become an apprentice, though 
not according to tho 25th, 30th, and 41st sections of ^be statute 
of Elizabeth, and that indentures, deeds, and agreements in writing 
entered into for that purpose, which would bo otherwise invalid 
and ineffectual, shall be valid and effectual; but it is provided that 
the enactment shall not affect tho immemorial customs of towns 
or byc-laws of corporations. It is essential to tho validity of the 
contract that the consideration or premium be duly set forth upon 
tho faco of tho instrument, iu order that tho proper amount of 
stamp duty may be secured thereon (g ). An indenture of apprentice¬ 
ship is sufficiently executed by the apprentice desiring a bystander 
to write his name for him opposite the seal, and by his then taking 
tho deed and delivering it to his master (h). 

Rights mid liabilities of /Kiiiint to iiulcntaree of apprentice- 
ehip.—kn infant abovo tho age of fourteen, and unmarried, is by 
the custom of London responsible upon covenants contained in 
indentures of apprenticeship executed by him just the same as if 

(J) R. v. Jffckr Kn*t>for<i, 1 B. k (,) R. r. Ftp*ham, 5 But, ill ; 
Ad. 726. W.Oiakt r. Adan*, 5 C. B. N. R 248: 

M R. ▼. SkiafM, 14 Ewt, 541; JL 27 L J. C. P. 271. 
r. Burback, 1 M. k 8. 870. (*) R. r. hngwr, 4 B. A Ad. 649. 

(J) R. t. WiAford, 5 N. * M. 540. 
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he were of full age (i); but he is by the' oommon law, where the 
apprenticeship is not within the city of London, exempt from all 
liability ex c&ntractu, by reason of his minority (ants, p. 120). 
Therefore it is that his friends ordinarily become bound for his 
faithful service and good conduct during the period of 'tho appren¬ 
ticeship. The parties who coveuant for the continued sorvico and 
good conduct of an infant apprentice are not responsible upon 
their covenants for trifling and pardonable instances of misconduct, 
such as staying out on Sunday evenings half au hour beyond tbo 
time allowed (k), or for temporary absence aud disobodionoo of 
orders, unattended by substantial injury to the master. But for 
all gross misconduct, and repented or lengthened absence pro¬ 
ducing substantial injury to tho master, they will be held respon¬ 
sible ; and, if an infuut apprentice, who has executed iudeuturos 
of apprenticeship, avoids tho contract on his coming of age, and 
refuses to continue in tho scrvico of his master, they are bound to 
make good whatover daiuogo is sustained by tho latter by reason 
of such repudiation of the contract (/). The sickness of tho 
apprentice, or his incapacity to servo and to learn by reason of 
ill-health or an accident, does not discharge the master from his 
covenant to provide for him and to maintain him, inasmuch as tho 
latter takes him for better and for worse, and must minister to his 
necessities in sickness as well as in health (///). If the matter has 
covenanted to teach threo trades, and cc ases to cany on ono of 
them, he i§ guilty of a breach of contract, and tho apprentice may, 
if ho pleases, refuse to continue to serve (n). 

Profits acquired by a servant or apprentice in tho course of or 
in connection with his scrvico belong to the muster. Where tho 
apprentice of a wateiuion had been impressed and put on board a 
Queen’s ship, wlioio ho earned two tickets, it was held that tho 
tickets bolouged to the master (o). 

Whore tho contract is silent as to the place where tho trade is 
to bo carried on, it has been bcld that the apprentice is bound to 
follow his master wherever his trade is sot up (j>). 

Misconduct of the. appitntice—Dissolution of the contract .— 
The samo amount of miscouduct which, in the case of a contract of 
hiring and service, would authorize tho master to dissolve tho 
contract and discharge the servant, will not release him from 
liability upon his covenant in an indenture of appienticesbip (g), 


(f) Burton v. Balmrr, 2 ltolstf. 192. 
(k) Wright y. Gihvx, 3 C A 1*. 583. 
(0 Cuming v. Util, 3 B. A Aid. 59. 
(m) R. v. Hales (han, 1 Sir. 99 ; Beg. 
y. Smith, 8 V. A P. 153. 

(») BUen y. Tapp, 6 Excb. 424 ; 20 
L. J. Ex. 241. 


(u) BarUr y. Iknuh t 6 Mod. 69 
Am* 12 Mod. 415. 

(y) Jtojptr. Charlton, 8 Q, B. D. 1. 
(?) Wuuton y. Ly,M, 2 1>. & R. 475 ; 
1 li. A C. 460; Woe v. Wdson, 1 C. A 
K. 669; Pfnltip* r. 4 H. At N. 
168; 28L.1 K-. 1H. 
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unless thft cooUtct in exprefc iertii giy^e the master power to 
difmjff the ‘apprentice (r). J*i£, jJ$te apprentice is guilty of such 
an Amount of misconduct as renders it impracticable for the master 
to maintain, employ, and teach him, according to the terms of the 
,indentures, tho master cannot bo sued for neglecting to perform 
*)ri» covenants in that behalf, inasmuch as thq capability and 
willingness of the apprentice to be instructed, maintained, and 
provided for by tho master are naturally conditions precedent to 
‘ the liability of the latter upon such covenants («). If the appren¬ 
tice deserts the masters service and enlists in the army, or contracts 
another relation which disables him from lawfully returning to his 
master, the latter is not bound to receive him back and instinct him 
if ho returns (t). 14 By the custom of London it is a sufficient cause 
for a master to turn away his apprentice if he frequents gaming 
houses,” although gaming may not be expressly prohibited by the 
indentures ( v ). If the fulfilment of tho contract has not been 
prevented by tho wrongful act of the master, the latter is not 
bound to refund any portion of tho premium he has rcccivod (a). 
Tho indentures of apprenticeship of au infant apprentice may be 
avoided by the infant, so far as regards his own personal liability 
on tlio contract, on his coining of ngc; and the master must trust 
for the continuance of the service thereunder to tho covenants of 
those who ongugo for the infant, unless the binding is under the 
authority of an Act of parliament (,y). Tho contract may also be 
dissolved by cancelling the indentures, or by giving them up with 
tho consent of nil parties onimo cancellanili ; likewise by the 
death of tho master or of tlic apprentice (z), or by tho bankruptcy 
of the master (it). If the master dies duriug the term, his repre¬ 
sentatives arc not bound to return any part of the premium, as 
there is only a partial failure of consideration (6); and, if the 
apprentice becomes permanently ill, the coveuant that he shall 
servo during tho terra is discharged (r). 

Divchavge by Conti of Nummary Jmini l id ion .—The Court 
has tho same powers in case of a dispute between a master and 
apprentice as iu a case between employer and workman, and as 
if the instrument of apprenticeship were a contract between 
employer and workman, and may make an order directing the 

(/) Wcstxcick v. Theodor, L. H. 10 Q. (>) Cuff r. Broun, 5 Pr. 297. 

B. 224. (V) Er parte Darts, 6 T. H. 715 ; Ex 

(*) Mercer v. Whall, 5Q. B. 447 406; parte Gill, 7 Ka»t 376. 

14 L. J. Q. B. 287 ; Bnimt ul or Baytuuud (:) Barter r. Barfield, 2Str. 1266 : 32 
v Miutou, U It. 1 Ex. 244 ; 35 I. J. (In. 3, «•. 57. 

Ex. 1M ; Broun v. Banks, 3 Oifll 1 Sh» ( a) 32 k 33 Viet c. 71, a. 33. 

(0 Huqhcs v. Humphreys, 9 D. k 11. '&) IV tunc up v. Hughes, L. R. 6 C. P. 

721 ; 6 B. k C. 680. 78 ; 40 L. J. C. P. 104. 

(k) Woodrofft v. Famham, 2 Vern. (r) Bond v. Firth, L. B. 4 C. P. 1:38 
290. I. J. C. 1\ 1. 
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apprentice to perform bit du&ea, Ma$, if be neglertt, ?rapriiott*btta 
or rewind the instrument of ^apprenticeship, and order the,trbolp 
or part of any premium to be repaid (<J). . 

Damages for rtf using to employ, aiul for wrongful 1 dismissal^' 
—If a master or employer renounces the contract lie bas made with 4 
a workman or servant, and deprives him of the means of earning 
the stipulated remuneration, or refuses to take him into his employ,- 
the jury, in assessing the damages, are justified in looking to all 
that has happened, or is likely to happen, to increase or mitigate ' 
the loss of the plaintiff down to the time of trial (e). If an 
action is brought by a domestic servant for a dismissal without the 
customary month’s notice, a month’s wages are recoverable ok the 
agreed damages (ante, pp. 43C—430, 4.) 11. If the contract is not 
defeasible by giving a month’s notice, but is for a year's set vice, 
and the defendant is improperly discharged before tho end of the 
year, ho may recover for the work actually done by him up to the 
time of his dismissal, and for the damage he has sustained by 
being prevented from continuing his services and earning tho 
stipulated hire (/) The action may be brought as soon as the 
dismissal takes place; and the measure of damages is an indemnity 
to the plaintiff for the loss ho sustains by the breach. If he has 
found other equally eligible employment, tho damages would bo 
small; but, if not, they might far exceed the salary agreed to be 
paid (g). 

Damages against apprentices. —Where an action was brought 
upon a covenant in an apprenticeship deed to recover damages for 
the loss of tho services of the apprentice, it was hold that damages 
were recoverable only up to tho time of action hi ought, ns the 
contract continued in foicc, and tho apprentice might still bo 
compelled to serve (/*). 

Title to clothes by hiring aiul seinjice —Where the plaintiff 
hod been hired as a servant by the defendant, at thirty guineas 
a-y ear and a suit of clothes, and had, on entering the service, been 
provided with the clothes, it was held that they did not become 
his property, and that he could not sue his master for detaining 
them until he had served a year ( i). 


(H) 3S k 39 Viet c 90, • 6, repealing 
20 Geo. 2, c 19, s. 4 ; Fmlfy r Jonh, 1 1 
Ea*t, 248 ; Hr Oran, 3 D. A L 539 
(f) HoihtUr r. Dc La Tonr, 22 L J 
Q. B. 455 ; Lake v. Canubell, 4 Law T. 
K 21. S. 582. 


(f) Aatr, n 45] , Cut Ur >. I'owdt, 2 
Sni'th'a I.1.2U 

(g) HmMCHiv Eldeitnn , 4H L.C 845. 
(A) Jjev is r. PeaJ'ty, 1 H. A C. 518; 

31L J Ex 496 

(i) Crocker r. Afofyneuz, 3 C. k P. 470. 
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SECTION m. 

PRINCIPAL AND AGENT. 

Of agencies and conmimon *.—Whenever one man under¬ 
takes tho management of the business of another without hire or 
reward, and enters upon his task, tho contract between the'parties 
is, as wo liavc before seen, a contract of mandate, o$ & gratuitous 
commission (ante, p. 370). When tho person employed- is to 
bo paid for his services, tho contract is a contract for the letting 
and hiring of work and labour, caru and attention, and belongs to 
tho class lotniio operia faciemli (ante, p. 383). If tho services of 
the party are hirud for a term, tho contract is a contract of hiring 
and service (ante, p. 434). In cither case tho party employing is 
tho principal, and the porsou employed the agent If a coinmuwion- 
ngont is engaged to sell goods for the principal, he paying him a 
certain sum j»er quarter, it docs not necessarily follow that thoro is 
a contract of hiring mid service between the parties (a). 

In all cases where a jiereon is cither actually or constructivoly 
an Agont for other persons, all profits and advantages made by him 
iu tho business beyond bis ordinary compensation, aro to bo for 
the liencfit of bis employer (b). Thus, interest made by an agent, 
by tho use of his principal’s money, belongs to the principal (c), 
and not only interest, but every other sort of profit or advantage, 
clandestinely derived by on agent from deabng or speculating 
with his principal’s effects, is tho property of the latter, and must 
bo accounted for. So that, if an agent who lias purchased goods 
according to order, sells them again to advantago with the view of 
appropriating the gain to himself, although lie should bavo 
answered tho loss, if any; yet bis employer is entitled to tho 
profits (d). Thus, wbero tho captaiu of a ship, in letting 
it to Government for six months, had stipulated with tho Govern¬ 
ment officer by whom tho ship was taken up, that a sum of 
money should lie paid to him for his own benefit, in addition to 
tho fruiglit, it was held that the money belonged to tho ship¬ 
owner (e). So where the master of a ship in a foreign port 
claimed to retain for his own benefit the premium upon a bill 
drawn upon England on account of the ship, on tho ground that 
there had been a usage for masters of ships to appropriate such 
premiums to their own uso, it was hold that the money belonged 

. / 

(a) Butterfield v. 1larler, 3C. 4 K. (rf) PAjr on Principal and AgenU, 
163. p. 51- 

(ft) Story on Agency, a 211. («) Tkomptn v. Eavdork, 1 Cunpb. 

(e) Roger* t. Bochin, 2 Eip. 702. 527. 
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to the owner, and hot to the captain (/). Where an army agent 
and contractor, who had been employed by the plaintiff to "provide 
a reasonable qitffit for her son, debited the plaintiff with the full 
amount of the invoice prices charged by the tradesman supplying 
the outfit^*though discount had been allowed him in each instance, 
it was teMthat the plaintiff was entitled to the discount^). 
Where the defendant represented to the plaintiff that he could 
procuro.hiih some shares in a company at £3 a share, and trans¬ 
ferred certtfit}* shares to tho plaintiff*, and was paid £3 a share, and 
the plaintiff subsequently discovered that tho defendant was him¬ 
self tho owner of tire shares, and liad lately purchased them for 
£2 a share, the defendant was ordered jto pay back tho diffcronco 
in the price (A). Whore the plaintiff authorized tho defondant, as 
his broker, to negotiato for the purchaso of a ship, and tho defend¬ 
ant, without the knowledge of the plaintiff, received £225 from 
the vendor out of tho purchaso-moncy, it was hold that tfio 
plaintiff was entitled to recover tlio £225 from tho defendant (<). 
But where a ship-owner employed merchants to insure for him, 
and they charged him full premiums, but were allowed discount 
by tho underwriters beyond biokeragc, it was held that, as tho 
allowanco was usual, and tho shipowner appeared to have ftccopted 
tho terms, bo could not afterwards recover tho discount (I). 

Revocation of authority. — If no toim of service has been 
expressly or impliedly agreed upon, tho employer may at any timo 
dispense with tho future services of the agont, and revoke tho 
authority delegated to him, so far as it relates to things to bo done 
and remaining unexecuted. If a party is engaged as a “ permanent 
attorney," the word “ permanent ” docs not confer any durahlo or 
special appointment as attorney, and the principal is not prooludcd 
from withdrawing tho retainer; but if ho is retained at a yearly 
salary, he is, in gcuoral, entitled to damages, if ho is dismissed 
before tbo end of tho year (t). Things actually done by tho agent 
in tho execution of his commission will, of course, be binding upon 
tho principal; but the agent cannot, after his authority has been 
countermanded, enter, as between himself anj tho principal, into 
any fresh transaction. If the principal furnishes his agent with 
a sum of money, to bo expended in tho purchase of property, % tho 
principal may at any time, before tho purchase is made and tho 
money expended, revoke the authority, and require the money to 
be repaid to him (m). If goods are intrusted to a commission- 

(/) Divloek r. Blackburn, 8 CampL (*) Baring v. Stanton, 3 CL D. 602; 
43 ond ico O. IT. In*. Co. v. Cunlifc, L. R. 

Ig) Turnbull r. Garden, 38 L J. CL 9 CL 625. 

331. (/) Einmciu r. Eld, rton, 18 C. B. 496 ; 

(A) Zintber r. Barber, L. R. 8 CL 56. 4 H. L. C. 624. 

(») Morneon ▼. Thompson, LB.9Q. («*) Flckbcr r. Marehall, 16 M. k W, 
B. 480. 763. 
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agent for solo, the principal may, at any time before a sale has 
l»een made, require the goods to be returned to him (n); and the 
agent has no right to sell contrary to the express directions or 
instructions of his employer, for the purpose of repaying himself 
his advances (o). But the right to stop money intrusted to an 
agent to l>o paid to a third party; or to stop a sale, or revoke the 
orders or authority given, is always subject to this limitation, that 
the agent is merely an agent, and is not himself interested in, or 
responsible for, the payment of the money according to the 
directions he received when it was placed in his hands ( p ), and has 
not done anything to render himself personally liable to the third 
party in consequence of the orders of the principal (q). But mere 
advances made by a factor do not give him any rights in derogation 
of the right of the principal to give directions as to the time and 
manner of sale, unless such rights arc conferred upon the factor by 
somo express agreement, or by a known usage of trade (r). If an 
agent agrees to act for a firm in partnership for a term of years, 
the eon tract is dissolved by the death of ono of the partners during 
the term ( h). 

When the agent'* authority is irrevocable. —-An authority 
coupled with an interest canuot bo revoked. Where, therefore, a 
debtor handed to his creditor a power of attorney, authorizing him 
to sell certain lands of the debtor, and pay tho debt out of tho 
proceeds of the sale, it was held that this power of attorney could 
not be revoked (0- 

A ccouni*.— It is the duty'of an agent to keep regular accounts 
and vouchers (a): and, if he refuses to account, after demand is 
made, he will he responsible in damages (x). If goods havo been 
intrusted to nu agent to sell, ami lie renders no account of them, it 
will bo presumed prhnd facie, that they have l>ecn sold, and the 
money received (y). If an agent mixes up his principal’s property 
with his own, he must show clearly what part of the property 
l>elong8 to him ; and, if he fuils in doing so, it will be treated os 
tho property of the principal ( 3 ). An agent who stands in a 
fiduciary relation to his principal cannot set up the Statute of 
Limitation in bar of a suit for an account by his principal (a). 

Liabilities of Inkers, factors uiul commission-agents, to their 


( n) Raleigh v. Atkinson, 6 M. k \\\ 
670. 

( 0 ) Smart v. Saurian, 3 f. It. 380 ; 16 
L. J. C. P. 39 ; Chi*nock v. Sahttbunj, 
30 L. J. Oh. 409. 

(«) Yates v. Hoppe, 9 C. It. 641. 

(o) M'Brcn v. Wood*, II y. It. 13; 
17 L. J. Q. R 207. 

(r) De Comas v. ProU, 2 Moo. P. C. 

J7. 8. 168. 

(f) Tasker v. Shrphml, 6 H. A 27. 


675; 30 L J. Ex. 207. 

(/) Cautsm r. Horton, 10 B. k C. 731; 
Clrrk r. Jjxorit, 2 H. k N. 200. 

(#) Kcunilly, M. H., Stainton ▼. The 
Cairo* Co., 24 Hear. 353. 

(») Tophatu v. Braddick, 3 Taunt. 
575. 

(*) Hunter v. Welsh , 1 Stark. 224. 

(=1 Storey's Kq. Jur., a. 468. 

(a) Burdick r. Garrick, L. R. 5 Ch. 
23 J. 
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principals .—All persons are brokers who contrive, make, am! 
conclude bargains and contracts between merchants and tradesmen, 
for which they have a “ fee or reward ” ( b ). Ever} broker and 
commission-agent who is employed to make purchases, or to sell 
on behalf of his principal, impliedly promises to execute the com¬ 
mission intrusted to him in a careful, skilful, and diligent manner, 
and to obey the orders and directions he receives. If he is 
ordered to purchase an article of first-rate quality, and he buys an 
inferior commodity, he is guilty of a breach of contract, and is 
responsible to the principal in damages (c). He is bound to 
exercise his judgment and discretion to the best advantage for tho 
benefit of his principal, to render just and true accounts, and to 
keep the property of his principal uumixed with his own property, 
or the property of other parties ( tl ). He has, in general, an 
implied authority to sell at such time and for such prices as ho 
may, in the exercise of his discretion, think best for his employer • 
he may sell on credit, if it is customary so to do, or if he acts under 
a del credere commission ; and he must account for the produco of 
all sales effected by him when called upon so to do (e). He cannot 
himself become the purchaser of the property entrusted to him to 
sell, unless he deals for it with the principal, oponly and fairly, " at 
arm’8 length,” ami after a full disclosure of everything ho knows 
concerning it (/); nor can he purchase his own goods for his 
principal ( g ). Where an agent employed to sell land sold it to a 
company in which he was interested ns a share-holder and director, 
it was held that he was entitled to no commi«»siou from his employer 
in respect of the sale (/*). 

If money has been paid by a principal to his brokers to enable 
them to carry out a contract which he had authorized, and which, 
at the time of such payment, ho believed them to havo entered 
into on his account, whereas, in truth, the authorized contract had 
never been made, the principal may recover the money from tho 
agents (t). 

A mere forwarding agent is not bound to see whether the 
quality of goods, which he is employed to ship or to forward, 
corresponds with a contract which he has been instrumental in 
negotiating ( k ). 


(6) Ald/cord v. llujhn, 16 M. 1 W. 

177 

<c) Min waring v. B/andon, 2 Moore, 
126. 

(d) Clarke t. Tipping, 9 Bear. 284; 
Thom r. Biqland, 8 Kicb. 725 ; Crag 
r. Haig, 20 lWv. 238. 

(e) Croukey r. MilU, 1 C. M. 4: R. 298; 
Boorman v. Brown, 3 Q. R, 615, 527 ; 
Boden r. French, 10 C. B. 886. 

(/) Murphy v. CfSKca, 2 Jonc* k 


Lit 422 , Tnulyan v. Charter, 9 Bear. 
140. 

[g) Bentley v. C/aien, 18 Rrav. 76. 

(4) SafonuiH* y. FtH.hr, 8II. AC 639; 
34 L. J. K\. 95. 

(/) Jtodud. v. Jardine, 3 H. k C. 700; 
34 L. i Kx. 142. 

(frl Zuilthcnbarf v. Alexander, 1 B. k 
8. 234 ; 29 L. J. Q. B. 236 : SO lb. Q. B. 
254. 
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Liability of principals to brokers, factors and agents. —The 
principal is not bound bj the unauthorized acta of his agent, but 
he is bound where the authority is pursued, or so far as it is 
distinctly pursued. But the question may often arise whether* in 
fact, the agent has exceeded what may be deemed the substance of 
his authority. Thus, if a man should authorize an agent to buy 
100 bales of cotton for him, and he should buy fifty for him at one 
time of one person, and fifty at another of a different person, or if 
he should buy fifty only, being unable to purchase more at any 
price, or at the price limited, the question would arise whether 
the authority was well executed. In general it might be answered 
that it was, because, in such a case, it would ordinarily be implied 
that the purchase might bo marie at different times of different 
persons, or that it might be made of a part only, if the whole 
could not be bought at all, or not within the limits proscribed (Q. 
Thus, where a principal gave an order to his agent to purchase 
ono hundred bales of cotton, ami ho purchased ninety-four, that 
being all he could puchaso, exercising all diligence, it was held 
that he had fulfilled his contract (m). And where the principal 
ordered fivo hundred tons of sugars, and tho agent could only ge^ 
from several different persons, four hundred tons, it was held that 
the principal was bound to accept tho four hundred tons (n). Tho 
question is one of the interpretation of tho contract limiting tho 
authority of tho agent. Tho agent is bound to use due diligenco 
to fulfil his duty or authority given to him (o). 

Del credere commissions. —When the agent, in consideration of 
an additional commission, guarantees to his principal tho payment 
of all dobts that become due through his agency to tho principal, 
he is said to act under a del crolere commission, a phrase derived 
from tho Italian word credor, to trust ( p ). Every person accept¬ 
ing and acting under a commission of this sort for the salo of 
goods makes himself responsible for the solvency of his vendees, 
and becomes absolutely liable to tho principal for the payment of 
the price of the goods he sells (7). Factors and commission-agents 
for sale, who receive and sell goods for foreign principals, or for 
parties residing at a distance, usually conduct their agency under 
a dd credere commission, guaranteeing the solvency of the buyers 
or undertaking for the due payment of the price realised on sales 
effected by them. Their contract, however, is not a contract or 
promise, as we have seen {ante, p. 1C8), to answer for the debt or 

(I) Story on Agency, ■. 170. ( 0 ) Irrland ▼. Livingston, supra, 

Im) Johnston y. Kershaw, L. R. 2 Ex. (p) (Irene r. Duboit, 1 T. R. 12. 

82. (!) HaeixnHc r. Scott, 6 Bro. P. C. 

(») Ireland y. Livingston, L. B. 5 H. 291. 

L. 895. 
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default of another within the meaning of the Statute of Frauds, but 
an original independent contract, and only another form of selling 
good* (r). Where a factor having a del credere commission has 
made advances to his principal, and has sold goods ou account <rf 
the latter, ho cannot, whethor he has received the proceeds of the 
sale or not, recover from the principal so much of the advances a* 
is covered by the price of the goods, unless there is an expresB 
agreement between them, making the advances payablo imme¬ 
diately, ami postponing the time of payment of the price of the 
goods (a). A person to whom goods arc sent to bo $pld, and who 
is at liberty to sell thorn at any price he pleases, ho paying a 
fixed price for them to the owner, is not an agent (/). 

Liabilities of insurance-brokers to their jtrincijxds.—l{ an 
insurance-broker neglects to attend to the orders of his principal, 
or is guilty of misconduct and negligence in effecting an assurance, 
he will be responsible for all tho damage that has been sustained 
by his employer, and may be clothed with all the responsibilities 
which would have devolved upon tho underwriter had tho insur¬ 
ance been regularly effected. He may be compelled to pay to his 
principal tho full sum ordered to Ihj insured, or a total or averago 
loss, as tho case may be ; but, when ho is proceeded against for 
losses by perils which ho ought to have insured against, ho is, of 
courso, entitled to every benefit and objection which tho under¬ 
writer himself could have taken advantage of if the nssuranco had 
been duly effected, such as fraud, deviation, non-compliance with 
warranties, or the like ( 14 ). He is bound, moreover, to exercise a 
reasonable and proper amount of care, skill, and judgment in tho 
execution of his duty (a*). If a merchant abroad has effects in the 
hands of his correspondent here, he has a right to expect that the 
latter will obey an order to insure, because he is entitled to call 
his mouoy out of the other’s hands when and in what manner ho 
pleases; and, although ho has no effects, yet, if tho courso of deal¬ 
ing between them be such that the one has been used to Bend 
orders for insurance, and the other to comply with thcn\, tho former 
has a right to expect that his orders for insurance will still bo 
obeyed, unless he receives notice to the contrary. If the merchant 
abroad sends bills of lading to his correspondent here, he may 
engraft on them an order to insure, as the implied condition on 
whioh the bills of lading shall be accepted, which tho other must 
obey if he accept them, for it is one entire transaction ( y ). If the 


(r) Couturier r. Hcutir, 8 Exth. 40*; 
mcJAatn r. Wickham, 2 Kay k J. 478. 
(a) QraJiam r. Jekroyd, 10 Haic, 202. 
(0 White, ex pm te,L. R. 6 Ch. 397. 
(«) Park y. Hammond, 2 Marah. 191; 
llougk r. Barber, 4 Campb. 150; 


Turpin r. BtUon, 6 Sr. N. R. 447. 

(x) Chapman v. Walton, 10 Bing. 67 ; 
3 If. It 8c. 389 ; Cahill v. Bawooni 28 
L. J. O. I\ 253. 

(y) South r. laeetllee, 2 T. R. 189 
Cui/cit r. Oar’on, 8 Oftmpb. 472. 
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broker finds that he is unable to affect' an insurance upon the 
terms offered by the principal, it is his duty to give the latter 
notice of the fact If he makes the insurance on terms different 
from those prescribed, he will be responsible to the principal (z). 
But, if insufficient orders are sent, and the agent or broker does 
all that is usual to get the insurance effected, that is sufficient (a). 
The insurance-broker is agent for both parties: first, for the assure^, 
in effecting the policy, and in everything that is to be done in 
consequence of it; then he is agent for the underwriter as to the 
premium, but for nothing else. If he neglects to pay the premium 
to the underwriter, the latter may maintain an action for its 
recovery, unless circumstances have occurred entitling the insured 
to a return of the premium, in which case it is the duty of the 
broker, if he has notice thereof, to retain tho money and return it 
to the insurer (6). If he has acted as the agent of the underwriter 
in paying tho loss upon the policy, the payment by the broker is a 
payment by tho underwriter himself (c). It is the usage amongst 
merchants, insurance-brokers, and underwriters, in the city of 
London, to set off the general balance of accounts between the 
broker und the underwriter, at tho time of the loss, against tho 
loss, and for tho broker then to debit himself to that amount in his 
account with the assured, and the underwriter is then considered 
to be discharged of his debt to the assured; and, when the assured 
is cognizant of this course of dealing, and assents to it, the passing 
of the accounts between the broker, the underwriter, and tho 
assured, operates os a payment to the latter, and os an extinguish¬ 
ment of the underwriter’s debt (a). The broker now keeps two 
accounts with underwriters, called tho credit and the cash accounts, 
into which tho premiums received from the principals of the 
oroker go, and the balance on which is due from the broker to the 
underwriter, and in no way from the individual assured, whose 
particular premium has gono into that account (e). The authority 
given to a broker wheu he is to effect a policy of insurance docs 
not extend to warant him in cancelling it (/). 

Share-bi'okers and stock-brokers .—If a share-broker, directed to 
buy shores, buys what is ordinarily bought and sold in the stock 
market as shores, he has fulfilled his commission, and cannot be 
made responsible for the fraud or misconduct of parties who may 
have issued the shares without authority. There is no warranty 

«*) Callender v. Oclrichs, 6 So. 761. (r) As to broker's nccounts, see Bril- 

(a) Smith v. fUoyan, 2 T. R. 188, u. %ith v. Bylin, 8 El. A Bl. 688 : 27 J. J 
(ft) Bhte v. Clark**, 12 Fast, 507, Q. B. 162 ; and Xenon r. Wickham, 14 
(c) Eilgar v. /lumMrad, 1 Campb. 410 ; C. II N. 8. 460 ; 33 L. J. C. P. 19. 

Jumie*m t. SmiuMonc, 2 tft. 547, n. (/] Xenon ▼. Wickham . L. R. 2 H L 

2J (<0 Sfxvnrt v. Alerddn, 4 M. k W. 296; 36 L. J. C. P. 816. 
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or undertaking, either on the part of a broker employed to buy 
shares or scrip, or on the part of the principal who employs him, 
that the article, which merely passes through the broker’s or the 
principal’s hands, is anything more than what it purports on the 
face of it to be, and what it is generally understood to be in the 
market (g ). Every principal who employs a stock-broker or share¬ 
broker to transact business for him in the stock or share market is 
bound by the rules of the Stock Exchange and the established 
mode of transacting business, whether he knew of the usage or 
not ( h ), unless the rules are unreasonable (hk). If a share-broker 
sells pursuant to his authority, and the principal neglects to deliver 
the shares, and the broker is consequently obliged to buy other 
shares in the market, he is entitled to recover from his employer, 
all the damages, costs, and expenses, besides the customary remune¬ 
ration for his trouble and loss of time (i). And, generally, whenever 
the share-broker has been compelled by the custom of the Stock 
Exchange to mako good the default of the principal, he has a 
remedy over against the latter. Therefore, if he pays calls on 
shares which he has purchased for his principal, he may recover the 
amount from the latter (&). 

Solicitors are, as we have already soen, bound, in common witfi 
all professional men, to act faithfully and diligently, and exercise a 
reasonable degree of care and skill in tho conduct and manage¬ 
ment of the business intrusted to them to execute (ante, p. 407). 
Gifts and purchases by a solicitor from his client are, as we shall see 
(post, p. 1179), invalid, unless tho confidential relationship has been 
determined as regards tho particular transaction, and some disinte¬ 
rested advice has been taken and acted upon by the client (l ); but 
the validity of the purchase cannot be impeached by a stranger (m). 
If a solicitor discontinues proceedings in an action which he haa 
commenced by direction of his client, he is bound to show a 
reasonable and satisfactory ground for such discontinuance; and 
he must, in general, give due notice to his client of his intention 
to discontinue; and, if he improperly throws up a cause, he has no 
right to be paid jrro raid for his work and labour (n). If a cause 


(a) Lamsrt r. Heath, 15 M. A W. 488; 
15 L. J. Ex. 298 ; AliUkcU r. Knchall, 
15 M. A W. 808 ; 15 L. J. Ex. 292 ; 
Westropp r. Solomon, 8 C. B. 878. 

(A) Sutton v. TrUham, 10 Ad. & E. 
27 ; Boxolby r. Bell, 8 C. B. 284 ; Poliotk 
r. Stables, 12 Q. B. 774; Coles r. Brts- 
totos, L H 4 Ch. 3 i Nlckalls v. Me/ ry, 
L. R. 7 H. L. 580; see however, ante, 
p. 204. As to Stock Exchange Kales 
not being binding upon outside creditors, 
see Ex parte Safferu, 3 Ap. Css. 218 ; Bx 
parte Orant, 18 Ch. D. 667. 


(**) Pi arson v. Scott, 9 Ch. D. 198, 
and Robinson v. AfolU.lt, an/c, p. 204. 

(i) Baylifer. Butlerxoortk, 1 Exch, 425. 
(I) Dayley r. Wilkins, 7 C. B. 899 ; 
Taylor r Stray, 2 C. B. N. S. 175; 20 
L. J. C. P. 287. 

(l) Holman v. Loyncs, 18 Jnr. 839 ; 
Simpson r. Lamb, 7 Ell. A BL 84; Oibbs 
r. Darnel, 4 Gift 1. 

(m) Knight v. Boicyer, 26 L. J. Ch. 
769. 

0») Kick oils r. Wilson, 11 M. A W. 
106. 
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' which he is retained to conduct fails through his negligence, he 
cannot recover from his client money expended by him subse¬ 
quently to such negligence. “ If he is not entitled to charge for 
his labour, he cannot charge for his money ” (o). A solicitor is 
responsible to the client for all sums received by him in the 
conduct of the business entrusted to him, and must render a true 
and faithful account thereof when called upon so to do. Where, 
on a sale of real estate, the solicitor of the vendor receives the 
deposit os agent of the vendor, he has not, in the absence of any 
stipulation to that effect, any duty, like that of an auctioneer, to 
the vendee, but must pay it over to his principal, the vendor, on 
demand (p). He is responsible also, as we have already seen, for 
the safe investment of all moneys intrusted to/and accepted by, 
him for investment (auk, p. 371)). But tho town agent of a 
country solicitor is not responsible to tho clients of the latter for 
money received whilst conducting their causes or legal proceedings. 
Tho privity of contract is solely between the .town agent and his 
principal aud employer, lire country solicitor; he knows nothing 
of tho clients of the latter, aud is bound to account only to his 
principal (see jxW, p. 470). But the court will, as before men¬ 
tioned, sometimes interfere summarily for tho protection of tho 
client. Tho solicitor must, in general, one month before action 
against his client, deliver his bill of costs, signed by him, to his 
cliont ( 9 ); and, when his bill has been paid, I 10 is bound to deliver 
up, if called upon, all papers and documents in his hands belonging 
to his client, in good order and properly arranged (r). 

Sheriff'*8 officers, oxprcssly employed by a solicitor to execute 
process, may maintain an action against tho latter for tho recovery 
of such fees as arc usually allowed on the taxation of costs by the 
course aud practice of the courts, and aro not bound to resort to 
the clients of the solicitor for remuneration («). 

Duties of '•state amt house agents .—A house-agent employed 
to procuro a tenant for a house is bound to use due care and 
•caution in the letting of the house, and to make all proper and 
neccfesary enquiries touching the respectability and solvency of the 
tenant. If, therefore, he lets the house to a notoriously insolvent 
person, or to one whom he knows to be insolvent, he will be 
responsible in damages to his employer (<). 

Receipt of money and goods by agents on account of tJteir 
principals.—It is a settled rule that an agent shall not, after 


<«) Lcicis y. So,niut, 8 Q. B. 635. 
^(£) L. K. 1 C. P. 80; 

(?) Phivpi v. Daidanj, 16 y. D. 514 ; 
S,nUh y. Poto Irr, 22 L J. Ch. 545. 

(r) Noi-lh- Wrrt ffy. Co. v. Sharp, 13 


Jot. 864. 

(•) Foster v. Blakelock, 8 D.vfc R. 48. 
(t) Hey* y. Tindall, 11). k R 296 ; 80 
L. J. Q. B. 362. As to commission, see 
lx* P- 472. 
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accounting with his principal and receiving money in his capacity 
of agent, afterwards say that he did not do so, and did, not reeeive 
it for the benefit of his principal, but for some other person (ft)# 
unless there has been a mistake and a void payment ab initio, so 
that the money never was in truth receivod for the principal. But, 
if the agent effects a contract of sale at a high price in consequence 
of a fraudulent misrepresentation made by him, and receives such 
price, but is afterwards compelled to refund the money to the 
purchaser, the principal cannot maintain an action for money had 
and received against the agent, to recover the price, inasmuch as 
the sale is avoided by the fraud of tho agent, and the money 
received under it becomes tho property of the purchaser, and is. 
not money had and received for the uso of the principal (*). And 
although an agent has received goods from his principal to hold on 
account of the latter, or although he has received goods from a 
third party,and has agreed to hold them for his principal, he may, 
under cortain circumstances, set up a jus tortii. Thus, if an 
auctioneer has received goods for public sale from a person who is 
not the owner of them, and lias no light to sell them, and tho real 
owner intervenes and forbids tho sale, or claims the monoy 
realised by the sale, the auctionoer may set up the title of such 
real owner against the claims of the fictitious owner from whom he 
received tho goods (y). But, although in many cases a bailee may 
set up against a claim by his bailor the jus Urtii, yet, if the bailee 
has accepted the bailment with full knowledge of an adverse claim, 
he cannot afterwards set up the existence of such a claim as against 
the bailor (o). So, where a wharfinger received notico that goods 
deposited at his wharf weio marked with a fraudulent imitation of 
a trade-mark, and that the owner of the trade-mark was about to 
apply to the Court of Chancery for an injunction to prevent the 
sale of the goods, and, after tho injunction had been granted, but 
before the wharfinger had notice that it had been granted, he 
refused to deliver the goods to the owner, it was held that he was 
justified in such refusal (a). 

Where a managing owner of a ship, or “ship’s husband,” 
employed certain agents for general purposes, and amongst others 
to receive and pay monies on account of the ship, and kept a 
general account with them, and also a separate account as 
managing owner or ship’s husband of the ship’s disbursements and 
earnings, and, in order to obtain the freight earned by the vesse. 

(h) Dixon r. Bamond, 2 B. A Aid. 813; (y) BMU v. Baud, C B. & S. 225; 84 
Have* v. WaUon, 2 B. k C. 540 ; Edgell J* J. Q. B 137 ; Htudtmm ▼. Wikock, 
t. Dav, 35 L. J. C. P. 7; L. R- 1 C. T. 9 Bing. 382. 

80. (t) Ek parte Da*i •. 19 Ch. D. 86. 

(.«) Parke, R, Murray r. Mann, 17 (a) Bunt r . Man,',. 33 Bear. 157; 

L. J. Ex. 256 ; 2 Kxch. 541. 34 L. J. Ch. 142. 
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from the East India Company, it was necessary that a receipt 
signed by the managing owner, and by one or more of the other 
owners also, should bo given for the money due, and, upon a receipt 
of this description, the agents received 2,000/., which was placed 
by them to the credit of the managing owner in his account with 
them, it was held that the money was received by the agents as 
agents of the managing owner, and that the transaction was in 
effect the same as if the other joint-owners and the managing 
owner had received the money, and it had been then handed over 
to the managing owner, who had then placed it in the hands of 
the agents, as his bankers, on his own account, and that the 
joint-owners could not treat the agents as their debtors (6). 
But, where the plaintiffs were owners of a ship, and one of them 
was ship’s husband, and the latter instructed the defendant 
at Quebec to charter the vessel from thence to England, and 
the defendant effected a charter-party, making the freight 
payable to himself at Quel»oc, and received the freight, and 
claimed to retain it in liquidation of a debt due to him from such 
ship’s husband it was held that the contract between the ship’s 
husband and the ship agent with respect to the management 
and chartering of the vessel was a contract which belonged to all 
the shipowners, and that the defendant was bound to pay over to 
them the money received under that contract (<•). 

Receipt of 'money by mib-oyenh .—Every agent is responsible 
for money received by a sub-agent employed by him for tho 
purpose of receiving the money, whether the principal had, or had 
not, reason to suppose that there was any necessity for the employ¬ 
ment of a sub-agent. Thus, if the customer of certain bankers 
hands them a bill, in order that they may receivo the money due 
upon it, and they send the bill to their correspondents at a distant 
place, and the bill is presented by them, and the amount paid, the 
payment to the sub-agent employed by the bankers for the purpose 
of receiving the money is a payment to the bankers to whom the 
bill was delivered by the customer, and they are responsible to 
him for the money, although it never reaches their hands and is 
never passed by them to the credit of the customer ( d ). The sub¬ 
agent so employed to receive liioucy is accountable only to the 
agent, his employer, and cannot be sued for the money by r the 
principal («). But, if he is not strictly a sub-agent, as, for example, 
if he has received direct instructions from the principal, or is in 

t b) Sims t Brittain, 4 II. & Ad. 375. 17 L. J. C. P. 248; Stephnu V. BadrocL 

(c) IVat she y. Prvrav, 8 Exch. 843. 3 B. A Ad. 354 ; Cartwright r. Uatcly, 

yi Markers ay r. lUiviwyt, 9 CL A 1 Ves. jan. 282 ; Storey's Agency, ». 
Kin. 845. 203. 

(r) Inland v. Thompson, 4 C. B. 149 ; 
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any respect the agent of the latter, bo will bo accountable accord¬ 
ingly. Thus, where a creditor employs a country solicitor to recover 
a debt, and the country solicitor employs a London solicitor to set 
the legal machinery in motion, and the debt is paid to the London 
solicitor, thq latter is accountable to the client for the jnoney, and 
cannot retain it in satisfaction and discharge of a debt due to him 
from his immediate employer, the country solicitor (/). 

Payment by one agent to another agent. —Where an agent who 
receives money for his principal pays it over to another agent of 
that principal, he is bound to pay it in such a way as shall enable 
the agent to perform his duty to his principal, i.e., he must pay in« 
cash, and not merely settle it in account between that agent and 
himself; or, if he does so settle it, he takes it on himself to show 
an authority from his principal, and that there was an account 
between tho principal and that agent, on which the principal was 
indebted to the latter (g ). 

Purchases by the agent with the money of the jn'inrijxd .— 
Tho property of a principal intrusted to his factor or agent belongs 
to the principal, notwithstanding any change which the property 
may have undergone in point of form, and even though the agent 
may have mixed tho proceeds with his own money. Where, there¬ 
fore, a draft for money was intrusted to a broker to buy exchequer bills 
for his principal, and the broker received the money and purchased 
American securities with it, and absconded, and was taken on his 
way to America, and surrendered tho securities to his principal, it 
was held that tho principal was entitled to tho securities so pur¬ 
chased as against tho assignees of tho broker, who had become 
bankrupt (/*). But tho rule docs not apply where there is no 
fiduciary relation between tho parties (i). 

Fmiuls by agents on their jjrincijkds. —Agents are in a sense 
trustees, and they owe to their principals a similar duty to that 
winch trustees owe to their cestui qne trust. Therefore, when two 
agents concur in a fraud, both are liable in equity, although ono of 
them only has tho benefit of the fraud. Where two confidential 
agents of a partnership conspired together to obtain for themselves 
the shares of tho partners at an undervalue by keeping the accounts 
of the firm fraudulently so as to conceal from the partners the true 
value of their shares, it was held that their misconduct might bo 
treated as a breach of trust (k). 

An agent cannot, without the knowledge of his principal, be 

» 

(/) HanJajr. Cumin. 11 Jiir. 1088; Jhurii v. Truman, 7 Q. B. D. 340; 9 
Kx part? Rlxcanh, 8 Q. B. D. 282. *). B. D. 26», l*. A. 

(<l) AUereon, B., ib. (!) New ZcaLon* and Mu! rat inn land 

(/<) Titular v. Phoarr, 3 M. AS. 562; Co. r. Wafwn, 7 Q. B. 1). 374. 
bee In rc I/aJ/ctt's EUate, 13 Cb. D. 696 ; (*) h'a/skcimr.^, Vum, 83 L. J.Ch.68. 
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allowed to make any profit out of the matter of his agency beyond 
his proper remuneration as agent; and this rule applies with 
peculiar stringency to the directors of joint-stock companies, who 
are the agents of the company for effecting the sales or purchases 
made by the company (7). 

Payment of commission. —If the amount of commission is 
named by the principal in his letter of instruction to the agent, 
and the agent declares that it is quite inadequate, but nevertheless 
acts upon tho instructions, ho will be bound by the specified com¬ 
mission. If he accepts tho retainer, he must take it in its entirety, 
* and cannot adopt part and repudiate part, and sue for a reasonable 
remuneration for his services (m). A commission-agent, employed 
to negotiate a sale upon the terras that lie is to be j»aid a com¬ 
mission on the amount of purchaso-moncy, or on tho happening of 
a certain event, will not be entitled to any commission until the 
purchase-money has l>cen received, or tho event has happened 
unless there has been fraudulent delay or wilful neglbct on the 
part of tho employer (n). In the ordinary course of commercial 
dealings a compensation is impliedly understood to be due to 
every person who undertakes tho duties and services of an agent, 
the amount being generally governed by the usago of trade; but 
parties who sell as mortgagees or trustees are not entitled to com¬ 
mission, in the absence of any express contract or agreement to 
pay them for their services (ante, p. 3#7). Where a broker took 
an assignment of several cargoes in trust to sell on their arrival, 
and out of the proceeds to repay the amount of his advances, and 
somo of tho cargoes were received and sold by him under tho 
power in tho deed, whilst tho rest were sold under an order made 
in a suit instituted by him to enforce his security, it was held that 
in the latter sales he was entitled to his ordinary commission, but 
not in tho former, as he sold, as regarded them, as a trustee (o). 
The fact that a party has agreed to sell goods on commission may 
be proved by oral evidence, though tho terms as to the payment 
of such commission have been reduced into writing ( p ). An 
authority to sell upon certain terms and for certain commission is 
revoked by the death of the principal before the authority has 
been acted upon and executed; and, if the agent sells after tho 
death of the principal, he will not be entitled to the agreed com¬ 
mission, unless the personal representative lias renewed tho 
authority with knowledge of the contract (q). If the commission 

• 

(0 May's case, I. R. 10 Ch. 593. (o) Arnold r. Gamer, 2 Plu 231. 

<») Moore v. Maxwell, 2 C. A K. 554. (j>) WltUfidi v. Brraxd, 16 k W. 

I*) Bull y. Trice, 5 M. k P. 2; 7 282. 

Hing. 237 ; Abler y. Hoyh, 4 C. li. (?) Campamri r. Woodbum, 15 C. B. 
° 35 - 400; 24 L. J. C. P. 18. 
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is to be paid on the * net proceeds,” it is payable only on the actual 
sum which reaches the pocket of the principal after deducting all 
charges and expenses (r). 

Extra work by agents .—For all work done by the agent in 
discharge of bis business as agent he is paid by his commission, 
and can make no extra charge; but for work done by order of the 
principal, beyond his duty as an agent, he is entitled to make an 
extra charge, provided the work was done under circumstance!* 
fairly giving rise to an inference that he was to receive an extra 
remuneration (s). 

Rights of ship-brokers to coinmission. —Ship-brokers are 
usually entitled, by the custom and usage of trade, to 51. per cent, 
commission upon the freight payable upon charter-parties ob¬ 
tained and entered into by their aid and exertions; and, if the 
amount of freight is uncertain, they may, if they think fit, sue for 
a reasonable remuneration upon a quantum mcmit. The right 
to the commission does not depend upon the fact of the ship’s 
earning freight; and the claim is not liable to be cut down by tho 
loss of the vessel, or her failure to get a cargo ( t). When a ship- 
broker has introduced tho captain of a ship and a merchant to 
each other, and they by his means onter into sorao negotiation for 
a voyage, the broker is, in general, by usage of trade, entitled to 
his commission if a charter-party is effected between them for that 
voyage, even though they may employ another broker to prepare 
the charter-party, or may write tho charter-party themselves. 
And, if a broker, authorised by both parties, and acting as the 
agent of each, communicates to tho merchant what tho ship¬ 
owner charges, and also comrauuicatcs to the ship-owner what tho 
merchant will give, and ho names tho ship and tho parties, so as 
to identify the transaction, and a charter-party is ultimately 
effected for that voyage, this broker is entitled to his commis¬ 
sion ; but, if he docs not mention tho names, so as to identify the 
transaction, he does not get his commission to the exclusion of 
another broker who afterwards introduces the parties personally 
to each other: for, if the ship and the parties arc not named, the 
brokers might change the ship, and put in another, pending the 
negotiation (u). 

Where a ship-owner employed A., a ship-broker, to procure a 
charter for his ship, and A. employed B., another broker, who pro¬ 
cured the charter, evidence of a usage of trade was admitted to 
show that the second broker, who actually procured tho charter* 


(r) Caine r. Horsfall, 1 Exch. 510. (0 HOI v. Kitdung, 3 C. B. 306. 

(«) Marshall r. Parsons, 9 C. k P. (k) BunuU v. Bouch, 9 C. Ic P. 524. 

ess. 
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was entitled to hi* commission from the ship-owner (x). But to 
render the ship-owner responsible upon an implied contract with 
the second broker, it must be shown that the ship-owner was 
cognizant of the employment of the latter, and knew, at tho time 
he accepted tho charter, that it had been obtained through his 
instrumentality (y). A usage of trade cannot be given in evidence 
to impose on the party who has entered into the contract another 
and wholly different obligation, and to show that, because he has 
agreed to consign the ship to the charterer’s agents on the out¬ 
ward voyage, he is therefore liable to pay tho agent’s commission 
on the homeward cargo (z). 

Right to commission of policy bwlcrs. —By the 30 Viet. 0,23, 
8 . 1G, the principal is not to be liable to pay tho broker's commis¬ 
sion upon effecting a policy of sea insurance, or any premium paid 
by tho broker, unless the policy is duly stamped; and any sums 
so paid aro to bo deemed to havo been paid without consideration, 
and aro to remain the property of the principal. 

Right to con) mission of travellers for oilers .—When a com¬ 
mission-agent, employed by a manufacturer to obtain orders, is to 
receive a commission “on all goods bought” by persons from 
whom ho obtains orders, the commission is earned os soon as a 
valid bargain of purchase and sale has been made between the 
manufacturer and the purchaser introduced by such agent, whether 
tho goods are at the time iu existence or not in existence, and 
whether the contract is, or is not, ultimately carried into effect, 
and whether it turns out to l>c a bad bargain, productive of loss, or 
an advantageous transaction (a). 

Commi*sion of house-agent*, cslnte-agent», ami auctioneers .— 
If a man having a house or estate to sell or let, places it in tho 
hands of several house-agents, with instructions to secure a pur¬ 
chaser or tenant, tho successful agent is alono entitled to commis¬ 
sion, unless instructions have been given to tho other house-agents 
to advertise the house, or render some particular or special services 
in the matter, entitling them by the custom of the trade to some 
remuneration (/>). But if tho relation of buyer and seller is really 
brought about by the act of the agent, he is entitled to his com- , 
mission, although tho actual sale was not effected by him (c). 
Where A. promised to pay B. a sum of money if lie would procure 
him a tenant at a certain rent, it was held that B. was entitled to 
the money as soon as a party introduced by him had been accepte 

,/') Smith v. Bouleher, 1 C. it K. 674. (a) locJncoocl r. Lecick , 8 C. B. N. S. 

lVitsw'.VrW/iV/v. Tomhuxi i.STiunt 603 ; 29 L. J. C. P. 340. 

117 ; Pou/Om y. Jones, 2 H. k N. 564. ( b) PridcrU v. Badger, 1 C. B. N. 8. 

<") th v JUmtehu, UUK. 576. 296 : 26 L. J. C. P. 33. 

(:) n.^ v. Bruxrd, ] H. it N. 27 ; (e) Green v. Bartlcit, 14 C. ft N. 8. 

-y u J. Lx. 233. G 35 . 
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by A., and a binding agreement for the tenancy had been entered 
into (d). In a great number of instances house-agents go to a 
great deal of trouble on the terms that, if they get no purchaser 
they shall have no claim; and, if upou the contingencies which 
have happened nothing was to be paid, nothing can of course be 
recovered (e). Where an auctioneer was employed to sell ground- 
rents by auction, on the terms of receiving one per cent, commis¬ 
sion on the sale, and, after ho had advertised the sale, but before 
the day of sale, the employer sold the rents by private contract, it 
was held that a notorious custom in tho trade, for the auctioneer 
to receive his full commission in such a case, might be engrafted 
upon the contract (/). But the usage must be so universal that 
every one in the trade must be taken to know it ( g). 

The right of the agent to be r+imbnr*et/ upon the revocation 
of hie authority depends upon the terms of the contract by which 
his services were retained, and the custom and usage of the trade 
in which he is engaged. When an agent is employed to sell or to 
let, on tho terms that he is to bo paid a certain percentage on tho 
price or the rent, the general understanding is that he takes his 
chanco of a large remuneration in case he finds a purchaser or a m 
tenant, but gets nothing if ho fails in so doing; but, if trouble 
and expense have been properly incurred by the agent in endea¬ 
vouring to cany into effect the instructions of the principal, and 
tho latter revokes the authority, aud prevents tho agent from 
reaping tho expected reward, tho principal is bound to remunerate 
him for his trouble and expenses in the matter (A). 

Where an estate-agent, employed to sell at a given price, suc¬ 
ceeds in finding a purchaser, but the principal then declines to 
sell, the agent is entitled to sue for a reasonable remuneration for 
his services; and tho amount of his commission on the prico would 
seem to be the sum to which he is fairly entitled; but, if the 
authority is revoked before it is executed and a purchaser has 
been found, it does not follow that he is entitled to sue upon an 
implied contract for remuneration for his work and labour in 
endeavouring to find a purchaser or a tenant (i). If it is the 
practice of house-agents to charge a fee for entering property to be 
let or sold in their register book, and the employer has notice of 
this, or it is proved to be a known custom of the trade, the em¬ 
ployer will be bound to pay this fee, although the authority may 
be revoked, or the agent may have failed to render any beneficial 


(d) Hor/ordr. IVihon, 1 Taunt 13. 
(e> Crutt v. IThUs, 30 L. J. C. P. 
348. 

(/) Rainy v. Yen on, 0 C. k P. 559. 
(g) Wood v. Wood , 1 ib. 60. 


(A) Su*/*o* v Lnmb, 17 C. B. 616. 
(<) Prulrtf v. Rad(/tr, 1 C. B. N. 8. 
296 ; 26 L. J. C. P. 33 ; Cainpanari ▼. 
Woodburn, 16 C. B. 4C7 • 24 L. J. C. P 
13 . 
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service. This registration fee is all that the house-agent is entitled 
to charge for ordinary services,Jin the absence of any special in¬ 
structions for advertisements ( k ). 

Where a public company employed a broker to dispose of their 
shares, on the terms that he should be paid 100J. down, and 400Z. 
in addition upon tho allotment of the whole of tho shares of the 
company, and the broker disposed of a considerable number of 
shares when the company was wound up, it was held that tho 
broker was prevented from earning tho 400J. by the act of the 
company, and was therefore entitled to ano them for damages (l). 

Lien of factors and brokers. —Factors and brokers to whom 
goods aro consigned to be sold have a lien for the general balance 
duo to them from their employers or principals in the ordinary 
course of thoir business as factors, and for their acceptances on 
behalf of such employers, upon the goods whilst they are in their 
possession, and on the monies realised by the sale of them (m). 
This right exists universally by tho custom of tho trade. It is 
part of the law mcrcliant, nud as such is judicially taken notice of 
by tho courts, no proof boiug ever required as a matter of fact 
that such general lien exists. Tho lien docs not extend to a col¬ 
lateral dobt not growing out of tho relationship of principal and 
factor, such as a dobt due for rent (n), nor to goods which have 
uot actually reached the hands of tho factor (o), and come into his 
possession with the consent and direction of tho owner; conse¬ 
quently, if goods liavo been left at the factor’s place of business 
by mistake or inadvertence (ji), or have been taken possession of 
by him without the authority of the owner, ho cannot set up a 
lien upon them for his balance (q). And, if the party from whom 
lie receives tho goods is only an agent, ho cannot retaiu them as 
against the true owner for a debt that was duo to him from the 
agent at the time the goods were put into his hands, and which 
was not contracted on the credit of the deposit of the goods; but 
it is otherwise if ho has made advances on the credit of the deposit, 
not knowing the depositor to be an agent (r). The factor can only 
claim a lien for his general balance upon goods which come to his 
hands as factor. A factor, therefore, who effects a policy of 
insurance, not as factor, but as an insurance-broker, is not entitled 
to a general lien on a policy in his hands for a balance due to him 
in his character of factor (s). 

(*) fUmpm v. Lauib, 17 C. B. 016. Ml. 

(0 inchbatd r. lVeU>r% Nrilaherry, (*) Houghton v. Malhaes, 8 B. A P. 
d Vo., 17 C. R. N. S. 733 ; 34 L. J. 485. 

C. P. 15. (o) A'inloch v. Craig, 3 T. B. 128. 

(w) Krugci v. JVilcot, Ambl. 252; (j>) Lucat v. Dorrien, 7 Taunt. 278. 

v. Granger, 5 It & Aid. 31 ; (?) Taylor r. Robinoon, 2 Moore, 780. 

U a *"„Ki v. Barclay, 2 East, 227 ; In (r) PuUney v. Ktymtr, 3 Esp. 181. 

if Fary„ Fatctl PeheJ Co., 1 Ch. 1). (<) Dixon v. SlamJLdd, 10 C. B. 898. 
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Lien of packers. —A packer is entitled to a generaf lien on 
the goods of his customer which are in his hands (2), although they 
do not now so frequently make advances to their customers as 
they used to do ( 14 ). 

Lien of insurance brokcH. —Insurance-brokers havo also, by 
the general usage and custom of trade, a lien for the general 
balance due to them from their employers upon all policies effected 
by them for such employers, and r left in tlicir hands, aud upon all 
monies received by them upon such policies from the underwriters, 
unless the party for whom they effected the policy was himself 
only an agent in the matter, in which case the extent of the lien 
will depend upon tho disclosure or concealment of tho agency, 
and the degree of credit they may have given to tho agent, under 
the impression that ho was the party really interested in the 
policy. The lien does not extend to a collateral debt not incurred 
in respect of brokerage business. If a policy-broker is employed 
by an agent, and there is no disclosure of the agency, and nothing 
to lead the broker to think that any third party is interested in the 
policy, and the assurance is accordingly effected in the narao of 
the agent as owner, and a loss occurs, and tho policy is allowed, 
after the loss, to remain in the broker’s hands, aud the latter then 
permits tho agent to get into his debt, not knowing him to bo an 
agent, the broker will have a lien as against tho principal upon 
the policy, and upon tho money he receives thereon from tho 
underwriters, to the extent of the debt due to him from the agent 
as well as for his commission and charges for effecting tho 
policy ( x ). But, if there is the slightest indication of the agency 
to the broker, such as a declaration by a British subject in time of 
war that the property is neutral (y), or a statement that the 
assurance is to be effected “ for a correspondent in tho country” (s), 
or that the property to be insured belongs to a merchant abroad, 
who has consigned it to the agent with full power of disposition 
over it, and with authority to indorse the bill of lading (a), the 
broker will have a lien only for his commission and charges for tho 
insurance, and not for the balance due to him from the agent 

Lien of solicitors. —Solicitors also have a lieu upon all money 
recovered by them in the actions and suits in which they are 
employed, and upon all the deeds and papers and other articles of 
their clients which come to their hands in their professional capa¬ 
city, for the purposes of business, not only for the costs of tho 


(0 Often y. Fanner, 4 Bur. 2214 ; Ex 
parte Deeze, 1 Atk. 228. 

(u) In re IFiU, 2 Ch. D. 489. 

(*) Mann y. Forrctter, 4 C*»pb. 61; 
Watwocd y. Bell, xb. 365 ; Olive v. 


SmUJi, 6 Taunt. 56. 

(»/) Maautt y. Hrmlenon, 1 Eaat 337. 
(=) Snook r. Davidson, 2 Campb. 218. 
(o) Lanyon y. Blanchard, ib. 597. 
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particular cause or matter with which such deeds or papers are 
connected, but for the costs due to them generally from their 
clients (//). But the lien docs not attach while the suit is still 
pending; and the parties may compromise the dispute and thus 
deprive the solicitor of his lien, if the compromise is bond fide ( c ). 
By the 23 & 24 Viet. c. 127, s. 28, the Court may charge the 
client’s property recovered or preserved ( d ) through the instru¬ 
mentality (r) of the solicitor with the payment of his costs (/). If 
the solicitor discharges himself during the suit he loses his lien, so 
far, at any rate, as relates to papers necessary for the successful 
prosecution of the suit; but it is otherwise if he is discharged by 
his client (y ). A solicitor has no lien upon the will of a client for 
the costs incurred in the preparation of it, and cannot therefore 
refuse to produce it after his client’s death until his costs have 
been paid. And, where deeds are delivered for a spocific purpose, 
the right of lien is extinguished as soon as the particular purpose 
has been accomplished; and it may be superseded altogether by 
tho attorney’s taking from the client security for his costs (/*). A 
solicitor hold tho title-deeds of a mortgagor. He was also acting 
for the mortgagee, and continued to hold tho deeds. The mort¬ 
gagor filed a petition for liquidation, and tho solicitor acting for 
tho trustee sold the equity of redemption and received the 
purchase-money. It was held that he had a lien upon it for costs 
duo to him from tho mortgagor (/). A solicitor to a former 
trustee in a bankruptcy lias a lien upon documents, tho fruits of 
his own labour or expense, as against a new trustee (fc). A solicitor 
cannot sot up tho lien of his London agent on tho papers of his 
client against the claims of that client, the client having paid his 
solicitor’s bill (/). The town agent of a country solicitor has a lien 
only as against the clieut upon the money recovered, and upon the 
papers in his hands in the particular cause iu which he is engaged, 
for the amount due to him by the solicitor in that particular 
cause. Ho cannot set up a claim of lien os against the client for 
the general balance due to him from the country solicitor who 
employs him, and cannot retain tho money or papers of the client 


(ft) strr.„v>„ V. HMrlork, 1 M. k S. 
ft 35 ; Jjimbcrt v. Bnckmalir, 2 II. k C. 
(S1H ; Hhim/ni v. Insert, 2 Dru. A \\\ 
405: Frisuntt v. King, 15 Siuj. 191; 
Bvbins T. Cohihvjhun, L It. 13 Kn. 
440. 

(r) Morrison, Ex parte, ]* R. 4 Q. B. 
153 ; A. C. Sullivan v. Pearson, 38 L. J. 

B. 05; Mi reer r. Graves, L. R. 7 Q. 
M. 49D; 41 I.. J. Q. B. 212. 

(if) Jbifcv. Bade, infra; The Hein¬ 
rich, U It. 3 Ad. k K. 505. 

<0 Sv ® Twynom v. rorier, I* R. 11 


Kq. 181 ; Heinrich v. SnUon, L. R. 6 Cli. 
805 ; Be National las. Ass. L It. 7 Cli. 
221 . 

(/) Jtcrric v. Ilowilt, ]* R. 9 Eq. 1: 
Be Keane, L. R. 12 Eq. 115 ; Bails r. 
Haile. L. It. 18 Eq. 497 ; Jones y. Frost, 
L. R. 7 Ch. 773. 

( g ) Faithful, /« rf, L R. 6 Eq. 825. 
(A) Ueagea y. tienges, 18 Ves. 294; 
Bulch y. Lymes, Turn, k It. 92. 

(») In rc Messenger, 3 Ch. D. 317. 

(k) Ex parte Holden, 4 Ch. D. 129. 

{1) In re Andrew, 30 L. J. Ex. 403. 
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to satisfy his general debt ( m ). And his lien is limited to the 
debt actually due from the client to the country solicitor, so that 
if the country client pays the country solicitor the lien is dis¬ 
charged, for the country solicitor can give the town agent no lien 
which he does not himself possess (w). But the London solicitor 
has a general lien against the country solicitor upon any money 
recovered in an action, for all costs for agency business, and dis¬ 
bursements due from the country solicitor, whether in the parti¬ 
cular action or in any other proceedings; but as between the 
London agent and the client the lien extends only to the costs of 
the particular action (o). 

A solicitor cannot set up a general lien for the balance duo to 
him in respect of services not rendered by him as a solicitor; nor 
can he detain deeds and papers which do not come to him in his 
professional character. He has no lien, for example, where ho acts 
or holds papers as town clerk (p), or steward of a manor ( q ); ho 
cannot set up any lien which is inconsistent with the nature of his 
employment, or the terms or conditions, or express or implied 
trust upon which ho received tho papers (/•). His right, moreover, 
is dependent upon tho rights of his clients ; and he cannot acquire 
more extensive powers over tho papers in his hands than the 
client himself possessed at the time ho deposited them with him(s). 
If a solicitor transacts business for a firm in partnership collec¬ 
tively, and also manages the private business of tho members of 
the firm individually, he has no lien, upon the private securities, 
deeds, and writings of one partner in respect of the business dono 
for the firm (f). 

A solicitor acting for mortgagee as well as mortgagor thereby 
loses his lien on-tho deeds for costs duo to him from tho mortgagor, 
unless such lien is expressly reserved, even although tho mort¬ 
gagee may have known that the solicitor had such a lien (a). 
Where the plaintiffs in a suit mortgaged their interest in the 
estate to tho defendants with the sanction of the solicitor, and 
nothing was said about costs, it was held the solicitor's charge, 
under the 23 & 24 Viet. c. 127, s. 28 (supra), ought not to bo 

(mi) Miter. R. Ex. Ass. Co. t 7 Moore, Ch. D. 319. 

249; Moody v. S/Kncer, 2 D. i K. 6 ; (r) Latam v. Dickenson, 8 MoL 307; 

Anon., 2 Dick. 802. see Rr FaUh/tJ, L. K. 6 Kq. 324 ; Sim- 

(») Waller v. Holmes, 1 J. k JI. 139 ; mmtds r. Grctl East. By. Co., L. R. 3 
30 L. J. Ch. 24; Re Andrew, 7 H. 4c N. Cl». 797. 

87; 80 L. J. Ex. 403 ; Beat/eld v. («) Hollis v. Clorige, 4 Taout. 807; 
Barlow, 38 L. J. Ch. 311 \ Er parte EniaileY. Ore* ham, 3 B. k. C. 229 ; Light- 

Edwards, 8 Q. B. D. 262, C. A.; mm fool r. Keene , 1 M. 4 W. 745; Moles- 

ante, p. 469. worth r. Bobbins, 2 Jones 4c Lat 358. 

(o) Lawrence r. Fletcher, 12 Ch. I). 868. (0 Steadman y. Hockley, 16 M. k W. 

l p) Cham pen to ten r. Scott, 6 Mad. 93. 553; Turner r. Deane, 8 Exch. 836; 

lq) Rex r. Sankey, 6 Ad. 4c E. 428; ** Re Moss, L. R. 2 Kq. 345. 

Newington Local Board r. Eldridgt, 12 (k) In re Snell, 6 Ch. •>. 105. 
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postponed to the mortgage, as the defendants must have known of 
the rights of the solicitor (x). 

Lien of shqmarten ,—An agent cannot in general acquire a 
lien upon the property of his principal for work done by others 
whom he has employed and paid. But a shipmaster has a lien on 
thc'frcight, not only for his wages, but for any expenditure which 
lie may make in the ordinary discharge of his duties as master, 
and which Is necessary for the performance of the voyage (y); and 
whore he makes a special contract, in itself ultra vim, in order to 
fulfil which ho incurs special expenses, if the owner adopts the 
benefit of that contract, lie must .also bear its burthens. Where, 
therefore, the master of an ordinary seeking ship entered into a 
charter-party, under seal, to carry troops from the Mauritius to 
England, and stipulated, on his own responsibility, in the charter- 
party, that he would make certain alterations in tho ship, in order 
to enable him to carry the troops, and at the Cape of Good Hope 
ontcred into another charter-party, not under seal, to a similar 
effect, and made the specified alterations, and paid money and 
drew bills to meet the expenses necessary to the making of these 
alterations, and tho voyage was performed, it was held that, in 
equity, tho master was fip.t entitled out of tho freight earned 
under these charter-parties, to be rc-poid the sums advanced, and 
to be indemnified against tho bills, and that the owner (or his 
mortgagee) wns only entitled to the nett freight after deducting 
theso charges (z). At common law the master has a possessory 
lien on the cargo, not only for freight, but also for general 
average («). The captain of a ship or his agent has a lien upon 
tho cargo which he has saved for tho expenses of doing so, although 
such expenditure was not with the owner's consent nor for the 
purpose of enabling the owner to earn freight, but for the purpose 
of saving tho cargo (If). 

Lien of ships husband .—The right of a ship’s husband to be 
repaid out of the freight for advances made on account of the ship 
is a right of lien or retainer, and not in the nature of a charge on 
the freight; and, therefore, if he is removed from his offico bgfofe 
he is in a position to receive the freight an assignee of his interest 
cannot maintain a claim to it as against the owners (c). 

Lien of shipwrights .—A .shipwright has a lien on a strip in 
his dock where he is to be paid in ready money as soon os the 


(*) Faithful y. r.irrp, 7 Ch. ]). J 95 . 
(y> The Fninui, L. K. 2 Adiu. 65: 
a 7 L. J. Adm. 60. 

(?) BnUf,o v. IITuiaum, 9 II. L. (*. 
{rt) Cleat j v. if'1*dsnc, 2 Moo. P. C. 


N. S. 216. 

(t) JfivpbM v. Wendt , 1 Q. B. D. 
367. 

(r) Kenyon r. Oodden, 8 Ex. 1). 263, 
C. A. 
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repairs are finished and no credit is given (d), and so has a con¬ 
tractor who agrees to furnish engines, &c„ to a ship, and even if 
part of the price is paid he retains his lion for the remainder (e). * 
Indemnification of agents .—The principal is bound to indem¬ 
nify his agent in respect of all payments which may be made by 
the latter in the due course of his employment (/). If the agent 
has necessarily incurred liabilities and expenses in following out 
his instructions bond fide, he may sue the principal upon an 
implied promise of indemnity (g); but ho cannot resort to the 
principal for an indemnity against tho consequences of his own 
default, wrongful act, or want of skill and caution iu tho execution 
of his commission (/i), although a general indemnity against all 
charges and expenses he may be put to in executing his commis¬ 
sion may have been given to him by his employer (i). Nor is ho 
entitled to be indemnified in respect of loss caused not by reason 
of his having entered into contracts which he was authorised to 
enter into by his principal, but by reason of his own insolvency (k). 
If the agent, in the execution of his commission, has been com¬ 
pelled to pay money on behalf of the principal, ho is entitled to 
recover the amount from tho latter, whether the principal has or 
has not been relieved from liability by tho payment (/). If A. 
employs B. as a broker to buy shares in a company, according to 
the rules of tho Stock Exchange, for a certain account day, and B., 
in accordance with such rules, pays for and takes a transfer of tho 
shares on that day, A. is bound to re-pay B. tho amount so paid, 
although before such account-day the company is being wound up 
under the 25 and 2G Viet c. 89, a 159, which enacts that every 
transfer of shores shall then be void, unless the Court otherwise 
orders (m). By the Roman and Continental law, it is laid down 
that there results from all agencies, mandates, and commissions, 
an implied contract on the part of tho principal or employer to 
indemnify the agent for all his disbursements and expenses, and 
for all the liabilities incurred by him in tho execution of his 
commissiop (n). 


( (l) BaiU v. Jfitclull, 4 Oram. 146 ; 
Franklin v. Hosier, 4 B. k A1.L 341. 

(e) Ex parte Willoughby, 16 Clu D. 
604. . 

(/) RUbourg x. Bruckner, 3 C. R. N. 8. 
823 ; 27 L. J. 0. P. 90 ; Taylor r. Stray, 
2 C. B. N. S. 176 ; WeArojpv. So/omo*, 
8 C. B. 869 : Johnstone v. Usborue, 11 
Ad. & E. 649. 

(0) Adamson r. Jarvis, 4 Bing. 71 ; 
12 Moore, 241; Betts v. GMam, 2 Ad k 
EL 67 ; 4 N. k M. 64 ; Bavlisgs r. Bell, 
1 C B. 960. 

(A) WoplU x. Grant, 7 Sc. 641 ; Fare- 
brother r. Anstey, 1 Cainp. 347. 


(!) I /belt r. fte hi Salle, 30 I* J. Ex. 

44. 

(k) Duncan x. J/,11, L. R. 8 Ex. 242: 
42 L J. Kx. 179. 

(/) Britain v. Lloijd.li 1L A W. 762; 
15 I* J. Ex. 43; Spurrier v. Etdcrton, 
5 fen. 1 ; Pitt iman v. Kcblc, 9 C. B. 
701. 

( in) Chapman v. Shepherd, L R. 2 
C. P. 228 ; 36 U J. C. P. 113 ; Bieder- 
wane v. Stone, 36 L. J. C. P. 198; L. R. 
2 C. P. 504. 

(*) Dig. lib. 17, tit L lex 12, s. 9; 
Poth. mandat, No. 68-75: Domat 
lir. 1, tit. 15, a. 2. 
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Btwch of warranty of authority by agents .—Whore an 
agent pretended to be authorized by a specified firm to purchase a 
sliip on their behalf, and it turned out that he had no authority, 
and the shipowner was obliged to look out for another purchaser 
of the vessel, and lost 250/. on the re-sale, it was held that the 
250/. was the measure of damage in an action against the agent 
for a breach of an implied undertaking or promise that the 
authority which ho professed to have did in point of fact exist (o). 
Where an agent pretended to be authorized to grant a lease, and it 
turned out that he had no such authority, it was held that the 
intended lessee was entitled to recover the value of the lease and 
all costs paid and incurred by him in endeavouring to enforce 
specific performance down to the time when the agent disclosed 
the fact of his want of authority, but not the damages and costs 
arising out of the re-sale by the intended lessee of his lease (p). 
So, where the defendant, the joint owner of an estate, contracted, 
without authority from his co-owners, to sell it to the plaintiff, 
and on their failure to complete the sale, the plaintiff sued them 
and failed, it was held that the plaintiff was cntitlod to recover 
from the defendant all costs up to tho time when it appeared 
that the defendant bad no such authority, as well as the ex¬ 
penses he had incurred in the investigation of the title, and 
the difference between the contract prico and tho market prico 
of tho estate, but not losses he had incurred on re-sale of 
stock bought for the purpose of stocking the land, as that was 
not shown to have been in tho contemplation of tho parties at tho 
time of the sale (q). If a man puts money into the hands of 
another to purchase goods, and he neglects to make tho purchaso, 
and is sued for a breach of his undertaking in that behalf, tho 
proper measure of damages is the value of tho goods' to tho 
•employer if they had been duly purchased, not the value of tho 
money ( r ). 

Negligence of bank-managers .—It is no breach of duty on 
the part of the manager of a bank to discount bills for companies 
in which he is interested, provided the advances are made within 
the scope of his authority and in tho ordinary course of business, 
and no allegation of nuda fides cun be sustained, nor is he, it 
seems, under any obligation to disclose to the directors the fact 

(«) Simons r. Putchrtt, 17 Ell. A Bl. (p) Spalding r. NtrcU, L R. 4 C. P. 
60S, 26 L. J. (J. II. 195; and bee 212 ; 38 L. J. 0. P. 133; Godwin v . 
fmther, a» to d-imagea recoverable for Frauds, L. R. 5 C. P. 296 ; 39 L. J. C. 

I also representation of authority by P. 121. 

amenta, toller ▼. iVright, 8 E1L k BL (q) Godwin v. Francis, L. R. 5 C. P. 
«fiii; 27 L. J. Q. B. 216; Unghes v. 295 ; 39 L. J. C. P. 121. 

Gramr, an' 1 , p. 65 ; Pow r. Dons, ante, (r) Ehrcnsperger r. Anderson, 3 Exch. 
P- 65. 158. 
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that he is a shareholder in companies keeping accounts with the 
bank (s). 

So it is the duty of the shareholder who has sold shares to 
execute a transfer of them, although the company is winding up, 
and he will be liable to his broker, who has been obliged by the 
rules of the Stock Exchange to buy other shares for the purpose of 
delivery to the purchaser accordingly (t). 

Damages for breach of warranty of authoi'ity.—Costs of 
previous legal proceedings. —A defendant is responsible in damages 
for the natural and ordinary consequences of the wrong done. 
Where, therefore, the defendant, who was employed as architect tq 
superintend the building of a church, ordered stone for the church 
from the plaintiffs in A.’s name, and on his account, and the 
plaintiffs supplied tho stone, and afterwards sued A. for the price, 
but failed in their action, and had to pay A.’s costs and tho costs 
of their own attorney, becauso it was proved at tho trial that the 
defendant had received no authority from A. to order tho stone in 
his name, and the plaintiffs then brought an action against tho 
defendant to recover the damages they had sustained by reason of 
his false assumption of agency and pretence of authority for tho 
order he gave, it was held that tho plaintiffs were entitled to 
recover from the defendant not only the value of tho stone ordered 
by him in A.’s namo, but also the costs they had incurred and paid 
in the former action (#a). So where a land agent professed to have 
authority from a landowner to let land, and signed an agreement 
for a lease, and tho landowner repudiated the Ieiu»o and denied the 
authority, and the intended tenant, relying on the representation 
of the agent, filed a bill in Chancery against the landowner for a 
specific performance of the agreement, and notice of tho suit was 
given to the agent, and the latter failed to withdraw his assertion 
of authority, ho was held liable to pay the costs of the Chance# 
suit (x). But no person relying on a pretended authority of this 
sort ought in prudenco to take legal proceedings against tho 
supposed principal without giving notice to the pretended agent, 
and giving him an opportunity of withdrawing or verifying his 
assertion of authority (y). 


(j) Bank of Upper Canada r. Brad - 
•kayo, L. R. 1 P. U 479. 

(0 Budeman r. Stone, L. R. 2 C. P. 
604, 

(u) Randell v. Trimen, 18 C. B. 786 ; 
26 Law J. C. P. 807. 


(r) Collcn r. IVriqht, 7 K1L & Bl. 
811; 8 ib. 617 ; 2fl I/iw J. Q. If. 147 ; 
27 ib. 216; SpuUtmg v. B'tocU, L. H. 
4 C. P. 212. 

(y) Wightman, J., in Cullen r. U'right, 
20 Law J. Q. B. 151. 
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SECTION IV' 

CONTRACTS FOR CARRIAGE. 

Of contracts for the carriage of merchandise.-— Every person 
who accepts goods and chattels for conveyance to a particular des¬ 
tination for hire or reward, paid or agreed to be paid him for the 
carriage of them, impliedly lets out his labour and caro iu return 
for tho hire or reward agreed to be paid to him. The contract, 
therefore, belongs to the class LOCATIO OPKRIS. It was styled by 
the Roman jurists LOCATIO operis mercium vehendarum, or the 
letting out of tho work of carrying merchandise. The owner who 
delivered tho goods to the carrier to be carried was the letter of 
tho work of carrying; and ho was also at the same time the hirer 
of tho labour and services of the carrier; whilst the carrier, on tho 
other hand, was both the hirer of tho work of carrying and the 
letter of his own labour and services, care, and attention, to be 
employed in and about the conveyance and transport of tho mer¬ 
chandise. Such l»eing the nature of the contract between the 
parties, tho carrier may make a breach by negligently or wilfully 
omitting to take care, and an action may be brought for the 
breach of contract; or such negligent or wilful act may be treated 
as a " tort,” regarding it as a breach of duty imposod by law upon 
the carrier. The cases upon the subject arc somewhat conflict¬ 
ing (a). Of course the parties may, and in most cases praotically do, 
enter into a specific contract of carriage, and their rights are then 
governed by the express terms of such contract, and the implied 
terms which the law will infer; but apart from any special con¬ 
tract, thorc is in every case of carriage for reward a contract 
between the parties. 

Contmcts of affreightment — Charter-parties. —When goods 
and merchandise are carried by sea from one place to another, they 
are usually shipped on board a vessel under a charter-party or a 
bill of ladiug. A charter-party is a contract whereby the shipowner 
or tho shipmaster covenants or agrees for the use of the ship by 
the charterer for some specified period of time, or for a particular 
voyage or adventure. Tho contract derives its name from the 
Latin term charta partita, there being anciently as many divided 
parts of the contract as there were parties to it, each party having , 
his part of the contract as a security against fraud or mistake. 

(a) Sec AUun r. Midland R*.. 19 C. 442 ; Jlerringn v. QL Eastern Hy, t 48 
B. N. S. 213 ; 34 L. J. C. P. 292 : L. J. C. P. 400; Fleming v. M. 8. d L. 
Marshall v. Y. A N. R,j. t 11 G H 665: Ry., 4 Q. B. D. 81; Foulkes y. Met. Rv. 
Austin y. 0. ir. Ry., L. 1L 2 Q. B. 4 G P. 1). 267 J 5 a P. D. 157. 
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The cuatomazy stipulations on the part of the shipowner or master 
are, that the ship shall he tight and staunch, and well equipped 
and manned, and furnished with all the necessaries for the voyage; 
that she shall be ready by a day appointed to receive the cargo, 
and shall wait a certain number of days to take it on board, and, 
after lading, shall sail with the first fair wind for the destined port, 
and there ( b ) deliver the goods in proper order and condition to 
the order of the charterer; and, further, that during the continu¬ 
ance of the voyage the ship shall be tight and staunch, and fur¬ 
nished with sufficient men and other necessaries, to the best of the 
owner’s endeavours. The charterer, on the other hand, usually 
covenants to load the ship after she shall be ready to receive her 
cargo, and unload her within a certain number of days, and to pay 
freight at so much per ton according to the tonnage of the vessel, 
or according to the quantity of goods shipped on board, or accord¬ 
ing to tho time of the ship’s employment. Primd facie , the law 
of the place where a contract is made is that which the parties aro 
to be presumed to havo adopted as the footing upon which they 
dealt; and such law ought to prevail in the absence of circum¬ 
stances indicating a different intention. But a contract of affreight¬ 
ment made between a charterer and shipowner of different na¬ 
tionalities in a place where they arc both foieigners may, under 
some circumstances, be construed by the law of tho nation of tho 
ship (c). But where an English merchant insured goods with 
English underwriters in a French ship, it was held that the policy 
was not to bo construed accoiding to French law (d). 

When the contract operates as a demise or bailment of the 
ship .—Although tho shipowner, by tho charter-party, expressly 
grants the vessel to bo used by the chaitercr, the conti act will, 
nevertheless, not amount in general to a demise or bailment of the 
ship to tho charterer, so as to clothe him with tho possession of 
the vessel, but simply to a contract for the use of the ship, to¬ 
gether with the services of the master and crew, for the con¬ 
veyance of merchandise, i.e., to a contract for the letting and 
hiring of the work of carrying merchandise. If the end sought 
to be attained by a charter-party can be accomplished without 
a transfer of the possession of the vessel to the charterer, the 
courts will not givo effect to the contract as a demise of the 
ship, although there may be express words of grant and de¬ 
mise^). If, however, the nature of the service and the due 

(b) Sometimes the teims are to proceed L R. 1 Q. B. 115; 3G L. J. Q. B. 74. 
to a port or so near thereto as the ship (rf) Greer r. Fools, 5 Q. B. D. 272. 

may safely get, see Capper r. Wallace, G (e) Cknatia ▼. Lewis, 5 Moore, 258 : 

Q. B. D. 168; Dahl y. If Jam, 6 Ap. 2 B. A B. 410; SavOU y. Campion, 2 
Caa. 88. B. 4 Aid. 610 ; Dean V Logo, 4 M. ft 

(e) Lloyd y. Guibart, 6 B. ft 8. 100 ; 8c. 196. 
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attainment of the object sought to be accomplished require the 
vessel to be absolutely under the control, and subject to the 
orders and directions, of the charterer; if she is to be em¬ 
ployed in warfare, or in the fishing or coasting trade, or as a 
general ship for I he conveyance of merchandise by the charterer 
for third parties, and is to be at the general disposal of the latter 
to sail upon any service that ho may require, the courts will give 
effect to the contract as a demise of tho ship(/). In this case the 
contract is a contract for the letting and hiring of a chattel, and 
belongs to the class LOCATIO RKl (ante, p. 34.1). Tbe services of 
the master and crew pass as merely accessorial to the principal 
subject-matter of the contract; they attorn as it were to the char¬ 
terer, and become temporarily the servants of the latter, bound to 
obey his orders. 

Parties to cltatlfr-paHifs .—If the parties have contracted by 
deed, the contract is with those who have executed tho instru¬ 
ment, and covenanted therein in their own names, or by some 
known title or description. If the charter-party contains cove¬ 
nants both on the part of the owners aud the master for tho con¬ 
veyance of tho cargo, and has been executed by both, either the 
owners or the master are responsible at the election of the cove¬ 
nantee. If it has been entered into and executed by the owners 
alone, they alone arc liable upon it; whilst, if the master is the 
only executing party, tho contract is with him alone, although the 
deed may bo expressed to be made by him for and on behalf of 
his employers, tho shipowners. If the master covenants in his 
own name, the contract is exclusively tho contract of the master. 
He constitutes himself in such a case the carrier of the goods, and 
becomes personally responsible upon tho express covenants con¬ 
tained in tho charter-party, and also upon all such implied cove¬ 
nants and engagements as result from the contract and the nature 
of the employment (<j ). 

When a charter-party of affreightment operates as a demise or 
bailment of the ship to the charterer, and the vessel is employed 
by the latter as a general ship for tho conveyance of merchandise, 
the charterer becomes the carrier of the goods shipped on board, 
and the master is his servant and agent whilst procuring freight 
and contracting with third parties for the carriage of merchandise, 
and not the agent of the registered owners of the vessel, and the 
latter, consequently, cannot be made responsible for the loss of, or 
injury to, the goods shipped on board under such contracts (h). 
But, when the charter-party operates merely as a contract between 

if) Trimly lien,at. v. Clerk, 4 M. AS. (A) James t. Jones, 8 Esp. 27 ; Majorr. 
265, 299 ; Hutton r. Bragg, 7 Taunt 14. White, 7 C. ft P. 41; ante, p. 68 ; Kao- 

{g) HonUy v. Rush, cited 7 T. K. 209. berry v. Colvin, 1 C). ft T. 288. * 
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the charterer and the shipowner for tho conveyance by the latter 
of goods and merchandise to be shipped on board by the charterer, 
the registered owners are then the carriers of the goods, and will 
be responsible to the charterer for the non-conveyance of them, 
according to their contract. And, if the ship is put up as a 
general ship, without any intimation that she is under charter, 
and third parties ship goods and take bills of lading from tho 
master, the owners will be responsible for the proper stowage and 
safe carriage of the goods so shipped. If in such a case the 
master refuses to sign bills of lading, except “as per charter- 
party, M the shipper cannot bo compelled to accept such bills, 
but may insist on having his goods returned (i). Although tho 
shipowners aro not parties to a charter-party under seal, en¬ 
tered into by tho master in his own name on their bohalf, yet 
they aro responsible for a breach of those duties ami obliga¬ 
tions which attach to them in their character of carriers, inde¬ 
pendently of tho charter-party. Thus, where the plaintiff had 
shipped a cargo of oranges on board a vessel, of which tho de¬ 
fendants were tho owners, to bo carried for hire from St, Michael’s 
to London, but the defendants employed an unskilful master, 
through whose negligence the oranges were lost, it was hold 
that the shipowners were responsible for tho loss, although the 
goods had been shipped on board by virtuo of a charter-party of 
affreightment under seal executed by the master, by which tho 
latter had covenanted to convey tho cargo to its destination (!•). 
When the contract of affreightment is not under seal, the action 
for tho breach of such contract, and of the implied promises and 
engagements resulting from the acceptance of goods to be carried 
for hire, may be brought, either against tho owners who appoint 
the mastor to the command of the vessel, and constitute him their 
agent for tho employment of the ship, or against the master who 
has accepted the goods to bo curried, whether the contract is ex¬ 
pressed to be made, or whether the goods have been accepted 
by him, in his own name only, or for and on bohalf of his 
principals and employers; but, when tho plaintiff has elected 
to proceed against and has sued one, the other is discharged (l). 
An agent is not ordinarily liable, as we have seen (ante, p. C3), 
upon simple contracts entered into by him in a representative 
character on behalf of his principal; hut the master of a ship is 
considered to be something more than a mere agent, and is made 
responsible accordingly (m). 


(0 Peek y. Larsen, L. R. 12 Kq. 378 ; 
40 L. J. Ch. 763 ; *ee Jones v. Hough, 5 
Ex. D. 115, C. A. 

(t) Leslie v. Wilson, 6 Moore, 429 ; 3 
B. & a 171 ; FIrish'r v. BmrMrk, 5 B. 


k 1*. 1 86 ; Fenton x. Dub. 9. P. Co., 8 
Ad. k E. 843. 

(/) Priestley r. Femir, 3H.4C. 977; 
34 L. J. Ex. 172. 

(*) FMis r. Tur. 8 T. R. 533; 
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Performance of the terms and conditions of the contract .— 
If, by a charter-party of affreightment, a shipowner agrees that his 
ship shall sail to a “ safe port ” to take in a cargo, the naming of a 
“ safe port ” is a condition precedent to the shipowner's liability to 
send out the vessel (n). The voyage begins from tho time the 
vessel breaks ground to proceed to her place of loading; so that, 
if the charter-party contains the usual exception of dangers and 
accidents of seas, rivers, and navigation during tho voyage, and 
the vessel is delayed or hindered by foul weather in getting 
there, the delay is within the exception (o). If the shipowner 
agrees that tho vessel shall leavo England on or before a par¬ 
ticular day to bring back a cargo from a foreign port, or that 
she shall arrive ait a foreign port by a particular day and shall 
be ready to receive cargo, the departure or arrival of the vessel 
at the time specified may constitute a condition precedent to 
the freighter’s liability to provide tho cargo, and use tho ship, 
and pay freight (/>). Whether it will do so or not depends on the 
iutention of tho parties, to bo gathered from the language they 
havo used, and that intention may bo inferred from the conse¬ 
quences of tho breach; so that, if tho delay entirely defeats the 
object of tho freighter in taking up the vessel, tho agreement for 
departure or arrival by a certain day will be a condition prece¬ 
dent (q). Where, by charter-party, tho freighter covenanted to 
pay freight for a vessel at so much a ton per month until her final 
discharge, so much of such freight as might bo earned at the time 
of the arrival of the ship at her first dcstiued port abroad to be 
paid within ton days next after arrival there, and tho remainder 
of tho freight at specific periods, it was held that the arrival of the 
ship at her first destined port abroad was a condition precedent to 
tho owner’s right to recover any freight (r). A shipowner by en¬ 
tering into a charter-party impliedly undertakes that the ship 
shall bo reasonably fit for tho carriago of a reasonable cargo of 
any of the kinds of goods specified in the charter-party; and if 
the ship is not so fit, and cannot be made so in such a time as not 
to frustrate the object of tho voyage, the charterer may decline to 
put a cargo on board, and may maintain an action against the 
shipowner (s). 


Boson v. Saxd/oirf, 1 Show. 104 ; Morse 
v. Slue , 1 Ventr. 190, 238; Liver Alkali 
Co. v. Johnson, L. Jt. 7 Ex. 267; 9 Ex. 
338 ; 41 L. J. Ex. 110 ; 43 L. J. Ex. 
21S. 

(n) Roe r. Uackelt, 12 M. k W. 724 ; 
13 L. J. Ex. 216. 

(«) porker r. M'Andrew, 18 C. B. N. 
8 . 7501 34 L. J. C. P. 191. 

Jf) (Jlakolm r. Hayes, 2 Sc. K. R. 
471; Shm/Jorth r. ILgyin, 3 C*mpb. 


385 ; LoraU v. Htunilton, 5 M. k W. 
644; Oliver r. Fieldcn, 4 Kxch. 135; 
CroockarU r. Fletcher, 1 H. k N. 912: 
26 L. J. Ex. 153 ; Behn v. Bunco, 3 
J3. k 8. 759 ; 32 L. J. Q. B. 204. 

( 7 ) HcAndrrw r. Chappie, L. R. 1 C. 
P. 643. 

(r) Graves r. Legg, 9 Exch. 717; 23 
L. J. Ex. 281. 

• (*) Stanton r. Richardson, L B, 7 C. 
P. 421; 9 C. P. 890. 
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Representations in chaitef-parties .—If a vessel is described in 
a charter-party as A1, it is a warranty that she is A1 at the time 
the description is given, but not that she shall continue so, or 
retain the same letter on her arrival at the port of loading (t). A 
representation in a charter-party that tho ship chartered is “ now 
at sea, having sailed three weeks ago," is a warranty (u ); and 
describing her as "the steam-ship H.” is a warranty that the 
principal motive power is steam (x); but a representation that 
she is 180 tons when she is 200 is mere description and not a 
warranty (y). A statement in a charter-party that the ship is 
expected to bo at Alexandria about tho loth of December is a 
warranty that sho is then in such a place and under such engage¬ 
ment as that she may reasonably bo expected to bo at Alexandria 
about the day named (c). Whenever a descriptive statement in a 
charter-party was intended to be a substantive part of tho contract, 
it will be construed as a warranty. Such a statement is moro or 
less important, in proportion as tho object of tho contract moro or 
less depends upon it. In sorao case**, if not performed by tho 
party making it, it will enable the other to repudiate tho contract 
in toto. In other cases it gives only a claim to compensation in 
damages for a breach of contract (a). 

Substantial performance of conditions pi'eccdcnt. —Where tho 
plaintiff covenanted to let his ship to freight to the defendants, and 
take a cargo on board, and proceed therewith to Naples and rnako 
delivery thereof to tho agents of tho defendants, and, having so 
done, reccivo on board a return cargo, and tho defendants, in con¬ 
sideration of the promises, covenanted that they would provide a 
complete homeward cargo and pay freight, and the plaintiff received 
tho cargo and proceeded with it to Naples, where it was seized by 
tho Neapolitan Government, it was held that tho material part of 
the covenant was tho letting of the ship and tho making of tho 
voyage, and, os that bad been performed, the defendants were 
bound to provide the return cargo and pay the freight ( b ). And, 
'where the plaintiffs let a ship to the defendants, and covenanted 
to take on board at Havre six pipes of brandy, with such other 
goods as the captain might procure on freight, and proceed there¬ 
with to Terceira, and there take a cargo on board and proceed 
therewith to London, and the defendants, in consideration of the 

(0 Hurst V. Uibor, i, 18 C. B. 134; 26 (y) /later r. Wiadle, 6 El. t BL G74. 

L. J. C. P. 209 ; Roxth v. Jfacvnllan, (:) Corkhng r. Haney, L. B. 8 C. P. 

33 L. J. Ex. 38 : 2 H. k C. 760 ; FrtvK 395; 42 L. J. C. P. 153. 

r. Ntvga* ., 3C. P. D. 163, C. A. («) Bek* r. Burnett, 3 B. k 8. 758 ; 

(u) Olhve r. Booker, 1 Exch. 418. 32 L. J. Q. B. 204; Nedl r. Whitworth, 

(z) Frater v. The Telegraph Couth ur. 34 ift. <\ P. 155 ; 18 C. B. N. S. 485. 
lion Co., L. R. 7 Q. B. 566 ; 41 L. J. Q (6) Storrr v. Cordon, 3 M. * 8. 308. 

B. 249. 
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completion of the voyage, covenanted to pay freight, and guaranteed 
the ship a complete cargo home, and it appeared that the voyage to 
Terceira had been performed, and that the ship was ready to 
receive the return cargo at that place, it was held that the covenant 
relating to the taking on board the brandy at Havre and carrying 
it to Terceira was not a condition precedent to the liability of the 
defendants upon their covenant to provide the homeward cargo, 
but a distinct and independent covenant, for the breach of which 
the plaintiffs were liable in damages (c). 

Time of performance .—If the vessel is to proceed to a particular 
port and thcro load a full cargo, the loading must be completed 
within a reasonable timo; and, if unusual and extraordinary circum¬ 
stances arise preventing the merchant from doing what he has 
undertaken to do, he must make compensation in damages, as he 
ought to have provided against tlio unforeseen contingency by his 
contract (tl). Where, however, neither party is ready to perform 
his undertaking because both are prevented by some superior 
power, neither party can maintain an action against the other (e). 
An engagement to load with “ the usual dispatch of the port ” is 
absolute, and admits of no qualification to dispeuse with perform¬ 
ance oven wliem the performance is hindered by a casualty which 
tho charterer could not prevent (/). Such an engagement covers 
the wholo period from tho time when the vessel is placed at 
tho disposal of tho charterer at the port in a condition to 
receive her cargo (</). If parties by advertisement hold out that 
they are ready to givo a guarantee that a vessel shall sail on a 
particular day, and an intended passenger takes a berth on tho 
strength of the assurance, the time named will be of the essence of 
the contract (//). But this is not the case, if merchandise is shipped 
on board, ami the vessel carries it to the place of destination. 
Where, by charter-party, the plaintiff let his vessel to freight to 
the defendant, and covenanted that the vessel should sail with the 
oicu't wind on a voyage to Cadiz, and the defendant covenanted 
that if the ship went the intended voyage, and returned to the 
Downs, tho plaintiff should have so much by way of freight for 
the voyage, the substance of tho covenant was considered to be 
that the ship should perform the intended voyage, that being the 


(r) Fo//irrrjillv. JFu/lon, 8 Taunt. 576; 
2 Mnoic, 630 ; 8/nrn^ v. Curlitty, 3 Sr. 
740 ; P*< v. Jk»rir, $1 l fc J. IJ. IL 172 ; 
31 ib. 127 ; 5 II. A H. 20 ; r. Pur- 
ante, p. 487. 

(<0 Adams v. Jloi/al Mail. dr., f. C. 
n N. S. 497: 2* L. J . C. V. S); Fort 
v. rat'SH.rtb, L R. 5 <). B. 544 ; 39 I* 
. . i). IL 1S8; /Juki v. Nelson, 12 Ch. 
l> iOS, C. A. ; 6 Ap. r«s. 38, see /W, 


p. 510 

(«•) Cunnisyham v. Dunn, 3 C. P. D. 
443, C. A. ; Ford v. Co/rsicorth, supra. 

(/) Kcaron r. Pearson, 7 H. k N. 
386; 31 I- J. Ex. 1. 

( g) Ashcroft v. Crow Orchard Colliery 
Co., L K. 9 Q. B. 540 ; eeo however the 
i-iwee, post, p. 511. 

(A) Cranston v. Marshall, 5 Excli. 
395; 19 L.J. Ex. 340. 
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primary intention of the parties, and not merely that she should 
sail with the next wind, which might change every hour, and that' 
this was shown by the covenant of the defendant, who was to pay 
so much for the performance of the voyagp, and not merely for 
sailing with the next wind (i). And, where the covenant was that 
the vessel should proceed with the first convoy to Spaiu and 
Portugal, and there make a delivery of the cargo, &c., in considera¬ 
tion whereof the defendant covenanted to pay freight, it was held 
that the main object of the contract was the performance of the 
voyage, and that the sailing with the first convoy was not a con¬ 
dition precedent to the plaintiffs light to recover freight for tho 
voyage actually performed, but a distinct covenant, for the breach 
of which he was liable in damages (/•). So, where the covenant 
was that the ship should sail on freight to Dcmcrara on or before 
the 12th of .February, and the vessel did not sail until the 12th of 
March, Lawrence, J., held that, as the voyage had been actually 
performed, and tho cargo conveyed to the destined port, and the 
profit of it gained by the defendant, there could be no foundation 
for Baying that tho defendant should not pay tho freight for it 
according to the covenant, and that he might bring a cross action 
to recover damages for the not ^ailing in time, if he had sustained 
any (f). And, where tho plaintiff' let his vessel to the defendant, 
and covenanted forthwith to make her tight, staunch, and strong, 
and well and sufficiently manned and victualled, &c., foi a twelve- 
months’ voyage, and the defendant covenanted to pay freight so 
much per ton per month, and the vessel was taken into the ser¬ 
vice of the defendants, who used her for several months, and then 
refused to fulfil their covenant to pay freight on the ground that 
the plaintiff had not manned und victualled tho ship, and made 
her tight and strong, according to his covenant, it was held that, 
as tho defendant had not repudiated the ship because slio was not 
forthwith made tight, staunch, and strong, hut had taken her into 
his service and navigated her, lie had no right to insist that 
the forthwith making her tight, A:c., was a condition precedent to 
his own liability upon the covenant (m). But where the plaintiff 
agreed to charter a ship at the completion of her then voyage, and 
she was detained as unseaworthy, and the repairs not fiuished for 
two months; it was held that the plaintiff had not got a ship rea¬ 
sonably fit for the purpose for which it was hired, and that ho 
might abandou the charter-party (n). 

Reasonable time of performance .—If a shipowner covenants 


(0 Covtable v. Cloberu, Palm. J07; (/) Hall v- Coxnove, 4 East, 477. 

Burnmann v. Toole, 1 (’arupb. 377. (*h) J/avr/ocL v. Geddt\ 10 East, 564. 

(k) Dacuison v. <}io>j»tu, 12 East, (*) Tally r. l/oiohnj, 2 >' B. D. 182. 

380. 
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generally that a ship shall sail to a particular port, and there take 
on board a cargo to. be provided by the charterer, the sailing of the 
vessel direct and without any deviation or delay to the appointed 
port is not a condition precedent to the charterer’s liability to 
provide and ship the cargo ; but, if the delay has been unreason¬ 
able, and the charterer has thereby lost all the benefit of the 
voyage, and been prevented from procuring tho cargo, he will then 
be released from his liability upon tho contract (o). 

Waiver of time of performance. —If a shipowner agrees that 
his vessel shall leavo England for a foreign port on or before a 
particular day to bring back a cargo, the departure of the vessel at 
tho time specified is so far of the essence of the contract that the 
charterer or freighter will not bo bound to provide the cargo and 
use tho ship and pay freight unless the vessel sails at the time 
appointed (ante, p. 486), and proceeds by the direct and usual 
courso to tho place of destination, if the fuilure to depart at the 
time specified is such or the deviation is so long and unreasonable 
as to have put an end to the whole object the freighter had in 
view in chartering the ship ( p): but, if the vessel sails after the 
time, and tho charterer nevertheless ships the cargo on board and 
u8os tho ship, the time of tho vessel’s sailing from England is no 
longer of the ossenco of the contract, and ho cannot refuse to pay 
freight and to fulfil his part of the engagement, because the vessel 
did not sail on the exact day specified. If it is covenanted by tho 
shipowner that tho ship shall bo at a particular port by a day 
named ready to take a cargo on board, the charterer or freighter 
may not be bound by his covenant or agreement to ship a cargo 
on board and pay freight, if tho vessel is not ready at tho place 
appointed by the day named; but, if, after the day has passed, tho 
cargo is shipped on board pursuant to the covenant, the timo of 
shipment cannot bo relied upon as a condition precedent to tho 
payment of the freight (ante, p! 488). 

Mode oj performance— Complete cai'go. —Tho performance of 
a contract that a vessel shall sail to a foreign port, and there load 
a particular cargo, is to be regulated, as regards the loading of tho 
cargo, by tho custom and usage of the port where the cargo is to 
be taken on board (q). If tho charterer has agreed to load the 
ship with a full and complete cargo, ho is bound, in certain cases, 


(o) CtijmMatn v. Vtrtuc, 5 Q. B. 265 ; 
TarrabocAia r. Hiekte, 1 H. AN. 183 ; 
‘ 2 rt L. J. Ex. 26, Hurst r. Vibome, 18 
U. B. 144; 25 L. J. C. P. 209 : Jackson 
v. Union Manns In*., L. H. 8C. P. 572 ; 
10 C. 1*. 125; sw Dahl v. Nelson, 6 Ap. 
I’m. p. 53, per Lil. BlAokbum. 


(p) Freeman v. Taylor , 1 M. ft Sc. 
182; 8 Bing. 124; OUivc r. Booker, 1 
Exch. 421. 

(?) CvXhberi r. Cumnung, 11 Exch. 
408; 24 L. J. Ex. 310; Hudson r. 
CUmcntson, 18 C. B. 218. 
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to fill up interstices with broken stowage (r). In some cases he 
may load a full cargo of the lightest commodities; and, if any 
ballast is then wanting, it must be put in by the master (s). It is 
the duty of the owner of a vessel to stow the cargo with as much 
skill as a competent stevedore can do; but he is not responsible 
to the charterer, when the stevedore is appointed by the latter, 
although it is provided that he is to act under the master’s orders; 
for such a provision only means that the master is to have a 
general control over the stevedore, so as to secure the proper trim 
and safety of the ship (Q. 

Impossibility of performance—Contracts to procure and 
carry cargoes and merchandise .—We shall hereafter see that it 
is a rulo of law that, whenover a party enters into an absolute and 
unqualified contract to do some particular act, the impossibility of 
performance occasioned by inevitable accident, or by some unfore¬ 
seen occurrence over which he had no control, will not release him 
from the obligation of his contract (it). Therefore, if a shipowner 
has covenanted to procure and ship on board a cargo of guano, 
corn, or timber at a specified port, the circumstance that no guano, 
corn, or timber, was to be procured at that port (x), or that its ex¬ 
portation had been prohibited(t/), or that the loading of it on board 
was prevented by an embargo ( z ), or by want of water (a), or by 
the plaguo (6), will not constitute an answer to an action for the 
non-performance of the contract. 

Implied authority of the agents of ship-charterers.—The 
agent of the charterer of a ship, to whom the ship is addressed for 
loading under a charter-party, has no implied authority to substi¬ 
tute a different voyage from that which is stipulated for by the 
charter-party, and cannot by agreement with the shipmaster sub¬ 
stitute a different port of loading, or a different quality or descrip¬ 
tion of cargo, from that prescribed by the charter-party (c). 

Shipment and carriage of merchamlise under bills of lading. 
—When the use of an entire vessel, or a certain amount of stowage 
therein, is not contracted for, but tho raerchaut or owner of the 
goods merely sends certain parcels or packages of goods on board, 
to be conveyed to tho port of destination, the master or comman¬ 
der of the vessel, or some person acting for him, usually gives a 
receipt for them, and the master afterwards signs and delivers to 


(r) Cole v. Meek, 15 C. B. N. 8. 795; 
33 L. J. C. P. 183. 

(s) Irving r. Clegg, 1 Bing. N. C. 53 ; 
Moor eon r. Page, 4 Carapb. 103. 

(t) Blaikie r. Stcmbndgc, 6 C. B. N. 
8. 909; 28 L. J. C. P. 829. 

(u) Poet, p. 1195. 

(*) HUU v. Sughrue, 16 M. k W. 261; 
Kirk v. Gibbs, 1 H. & N. 816; 28 L. J. 


Ex. 209. 

(y) Blight r. Page, 3 B. k P. 295, n. 

(z) Sjoerds v. Luxombc, 16 Etxt, 201. 

(a) Srhitunr. Derry, 4 Ell. & Bl. 886. 

(b) Barker r. Hodgson, 3 M. & S. 267; 
Marquis of Buie r. Thompson, 13 M. k 
W. 487. 

(e) Sickens r. Irving, f » . B. H. S. 
165; 29 L. J, C. P, 25. 
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the mercliant sometimes two and sometimes three parts of a bill of 
lading ( \)oet, p. 935), of which the merchant commonly sends one 
or two to his agent, factor, or other person to whom the goods are 
to 1)C delivered at the place of destination : that is, one on board 
the ship with the goods, another by the post or other conveyance, 
and one he retains for his own security ( d ). The bill of lading is a 
written or printed memorandum, signed by the master, acknow- 
lcdging the shipment of the goods on board, and promising to 
deliver them at the port of destination to a person named as tho 
consignee, or his assigns, on payment of freight, primage, and 
average, “ the act of Go<l, the queen’s enemies, fire, and all and 
every other dangers and accidents of the seas, rivers, and naviga¬ 
tion of whatever nature and kind soever excepted.” Tho mastor, 
who thiiR acknowledges the receipt of the goods, and promises to 
carry and deliver them, is personally responsible for tho -fulfilment 
of his engagement (?); and the shipowner or charterer, who re¬ 
ceives the fruit and earnings of the ship, is also liable upon the 
bill of lading, although he is not named therein (/). Delivery to 
the ship-owner’s servants alongside the vessel is equivalent to a 
delivery on Ixiard (//). Tho duty to deliver tho goods under a bill 
of lading arises on presentment of the bill; and, if it is not pre¬ 
sented to the master on the arrival of the ship at her place of 
destination, the master is not lxmnd to keep the goods for an inde¬ 
finite time on board his ship, but inny deliver them to any trust¬ 
worthy person to be kept until the bill of lading is presented (h). 
A hill of lading signed by tho master in his own name is not 
conclusive upon the shipowner as to the shipment of the goods 
mentioned therein (t), But it is so in the hands of a consignee or 
indorsee for valuable consideration, as against the master or other 
person signing the same, notwithstanding that such goods, or some 
part thereof, may not have been so shipped, unless such holder of 
the bill of lading shall have had actual notice at the time of re¬ 
ceiving the same, that the goods had not been in fact laden on 
l>oard. But the master or other person so signing may exonerate 
himself in respect of such misrepresentation by showing that it 
was caused without any default on his part, and wholly by tho 
fraud of the shipper, or of the holder, or of some person under 
whom the holder claims ( j ). The person actually putting the 

(J) Alibutt on Shipping, by Serjt. (A) I/oirard v. Shepherd, 19 L. J. C. 
Sln-H, 279. I\ 255 ; 9 C. B. 821; tad see tho 25 L 

(r) Doniftt, lib. 1, tit. IS, •. 2. 26 Viet. c. 63, s. 67, post , p. 602. 

(/) Cannon v. Aft alum, 8 Mt ore, (i) Grant r. honrap, 10 C. B. 688 ; 

127 /hd>bentey v. Ward, 8 Exch. 334 ; Jesse) 

(</) British Columbia tl Vanes>nrer v. Bath, L. It. 2 Ex. 267 ; 36 L. J. Ex. 
Island Spar, Lumber, and Senc-iatll Cn., 149 ; lirtvn v. J'oiccU Coal Co., L. K. 
l»n. v. NeWr/Jnp, L. K. 3 C. P. 499: 10 C. P. 562. 

»7 L J. C. 1\ 237. (j) 18 * 19 Viet c. Ill, s. 3. 
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goods on board is the shipper, and the expression “ wholly,” &c., 
only means that the master or other persons signing must not in 
any way be mixed up with the fraud (fc). The consignee has no 
right to deduct from the freight payable on delivery of goods the 
value of articles which, though mentioned in the bill of lading, turn 
out not to have been put on board (2). 

Countermand of the shipment — Re-delivery of the gixxln to the 
consignor. —When goods have been shipped by a charterer or con¬ 
signor on board a vessel to be carried and delivered to the con¬ 
signee, pursuant to a contract of sale, or under bills of lading, or 
under any contract by which the ownership and light of property 
in the goods have been transferred to the consignee or some third 
party, the consignor’s power over the goods is gone, and he cannot 
lawfully countermand the consignment and require tho goods to 
be delivered back to him. He cannot, alter he has ceased to bo 
the owner of them, stop them in transitu, and preveut their de¬ 
livery to the consignee, unless tho latter his become bankrupt 
(post, p. 956). But, if tho goods are merely addressed to tho con¬ 
signor’s agent for sale, or under circumstances which do not divest 
tho consignor of his ownership and right of property in the goods, 
he may countermand tho consignment and require the goods to be 
returned to him, subject to the following qualifications and restric¬ 
tions. If the ship is a general ship, carrying other goods besides 
those of the consignor, the goods must be demanded back a con¬ 
venient timo beforo tho period appointed for tho ship’s sailing, 
and the demand must be accompanied by a tender of the freight, 
and of the reasonable costs and charges of the re-shipinent and 
re-delivery of tho goods, and the demand must appear to have 
been rnodo at a time when it was reasonably in the power of the 
master to comply with it, without injury to the cargo or the pro¬ 
perty of other parties on board, and without creating delay in 
sailing. If the entire vessel has been chartered, the charterer 
may demand back the goods, on tendering all tho reasonable 
charges and lawful claims of the shipowner and master upon them, 
together with the expenses of re-shipment (in). By the Spanish 
commercial code every person who embarks goods iu a general 
ship may unload the goods shipped, paying half freight, the ex¬ 
pense of loading and unloading, and all the damage to the other 
shippers, unless these last oppose the unloading, in which case 
they are entitled to the goods, and must take them upon them¬ 
selves, paying the contract price (n). An owner of goods shipped 

(A) Valicri v. Boy!and, L. R. 1 C. P. (»*) Thompson v. Small, 1 C. B. 326 ; 
382 ; 35 L. J. C. P. 215. 14 L. J. C. P. 157. 

(1) Meyer v. Dresser, 16 C. R.V.S. (*) Cod. de Cora. 765, Art cited 1 
646; 33 L. J. C. P. 289 ; a*U, p. 197, C. B. 355. 
post, p. 966. 
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to proceed to a foreign port has a right to have them re-delivered 
to him when the vessel, having commenced her voyage, meets 
with a disaster, whereby the goods are damaged bo much that they 
cannot be profitably carried to their destination (o). 

Loss of 07' damage to goods by the way .—Whenever a party 
has absolutely contracted to carry cargoes or merchandise from one 
place to another, subject to certain express exceptions,' he has im¬ 
pliedly contracted to carry them safely (p); and the circumstance 
that he has been prevented from fulfilling his Contract by some 
casualty or inevitable accident will constitute n q answer to an 
action brought against him for the recovery of damages for the 
breach of contract, if the casualty has not been expreasjy provided 
against by tho contract. Therefore, where the defendant agreed 
to carry tho plaintiff’s goods by ship from Gibraltar to London, 
calling at Cadiz, and tho goods were seized by the revenue autho¬ 
rities at Cadiz, and condemned and sold, it was held, that such 
seizure and sale formed no answer to an action for the non¬ 
delivery of tho goods (g). If the vessel becomes disabled, pod 
gets to port in a sinking state, the master is bound to tranship 
and forward the cargo, if he has tho means of transhipment at 
hand (r), and is allowed a reasonable timo to do so («); but, if 
tho vessel is wrecked, and the master has no means of tran¬ 
shipment^), and no prospect of obtaining any, or if the cargo 
is of a perishable nature, and cannot be transhipped and for¬ 
warded to tho place of destination without risk of serious injury 
or total destruction, he is then clothed with an implied autho¬ 
rity from the owners of such cargo to do the best he can with 
it for their benefit; and, if, being unable to communicate with 
the owner, ho acts bond fide with ordinary diligence, fore¬ 
thought, and prudence, he exempts his employers, the shipowners, 
from all liability for tho loss (w). But where there is no urgent 
necessity for selling the goods, and the master can communicate 
with the owners, he must not sell without leave of the owners (x), 
and if ho does such sale is void (y). There is a duty on the 
master of a ship as representing the shipowner to take reasonable 

(o) Blasco r. Fletcher, 14 C. B. N. S. Skipton r. Thornton , 9 Ad. it E. 387: 

147 : 82 L J. C. P. 284. OibU r. Orry, 2 H. k N. 80; 28 L. J. 

(p) Rogers r. Head, Cro. Jac. 262; Ex. 286 ; Mathews r. Oibbs, 2 E Ik HI. 

Mafthrics v. Hopping, 1 Keb. 852. 282 ; 80 L. J. Q. B. 6ft ; but see The‘ 

{q) Spencer. Chadwick, 10 Q. B. 517 ; Hamburg, 82 L. J. Adm. 161. 

16 L. J. Q. B. 813 ; Irani y. Hutton, (u) The Oratitudine, 3 Rob. 261 : 

5 8c. X. R. 670; 2 Dowl. N. & 600; Ireland r. Thompson, 4 C. B. 168; 17 
Costing y. Higgins, 1 C»raj»b. 450. L. J. C. P. 241 ; The Australasian Steam 

(r) ('annaii r. Meabvru, 8 Moore, 127. Co. r. Morse, L. H. 4 P. C. 222. 

(#) The Soblumstcn, L. R. 1 Adra. 293; {*) Acntos v. Bums, 3 Ex. D. 282, 

86 L. J. Ailm. 5. C. A. / 

(I) As to the duty of the master to (jr) Atlantic Mutual Ins. Co. v. Hath, 
trsnahip and forward the goods, see 16 Ch^D. 474. 
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care of the goods entrusted to him, not merely in doing what is 
necessary to preserve them on board the ship during the ordinary 
incidents of the .Voyage, but also in taking active measures when 
reasonably practicable under all ‘'the circumstances to check and 
arrest the loss or deterioration resulting from accidents, for the 
necessary and immediate consequences of which the shipowner is 
not liable by reason of exceptions in the bill of lading; and for 
neglect of this duty by the master, the shipowner is responsible to 
the shipper (z)i But he is not entitled to carry on goods in an 
unfit stato against the express wish of the shippers in order to 
earn the freight (a). Damage dono to a cargo by rats is not a 
danger or accident of the seas; and therefore, if a ship is greatly 
infested by rats and serious damage done to the cargo, the under- 
' taker of the work of carrying is responsible for tho injury, although 
he may have kopt cats on board for the express purpose of de¬ 
stroying the rata (6). 

Of‘tilt implied promise to carry safety. —Whenever goods have 
been bailed by one man to another upon the faith of an express 
or implied, \mdertaking by the latter to cairy them to a distant 
part, it is no answer to an action brought agaiust him to recover 
damages for tho breach of his engagement, to say that the goods 
were lost by the way, the very fact of the loss affording jn'imd 
facie evidence of neglect and want of care(r). If the goods have 
been stolen, or consumed by fire, or destroyed by accident, with¬ 
out fault or neglect or want of care and caution on tho part of the 
undertaker of the work, tho latter stands excused, and may avail 
himself of tho robbery or the unavoidable accident as an answer to 
an action brought against him for tho non-delivery of the goods 
to the consignee. “He is only,” observes Holt, C.J.,“ to do the 
best he can; and, if ho be robbed, &c, it is a good account; for it 
would be unreasonable to charge him with a trust further than 
the nature of tho thing puts it into his power to perform it ” (d). 
A loss by theft or secret purloining of goods is primd facie' evi¬ 
dence of negligent keeping; and the carrier must rebut this pre¬ 
sumption by showing that he had taken all such precautions as 
appeared to be necessary to guard against it In an action against 
the commander of a ship of war for the loss of two casks of 
dollars which had been delivered to him to be carried from the 
river Plate to London upon freight for hire, it appeared that 
on the arrival of the ship in the Thames the two casks had 

4 

4 

It) Notara r. HtutUrxm, L. R. 5 Q. ( b ) Lavnmu v. Drury, 8 Exch. 170; 
B. 240 : 7 Q. B. 225 : 41 L. J. Q. B. 22 L J Ex. 2; Kay v. WhetUr, L. K. 
158. 2aP. 302 ; 36 L. J. C. P. 180. 

(o) Koiara v. Hcndencm , L. R. 5 Q. (c) Pairy r. Hobeit* 3 Ad. k E. 120. 

B. 246; 7 Q. B. 225: 39 L. J. Q. B. (<0 Holt, C. J., 1 Smith's L. a 5th 

167 ; 41 *5. 158. ed. 181,182. 
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been opened and plundered by the crew; and it was held that 
the very occurrence of the loss w P8 ptimd facie evidence of 
negligent keepitig on the part of the defendant, and that he was 
responsible for the loss («). In W\e contract of a shipowner to 
carry goods shipped on board his vessel there-is an implied condi¬ 
tion that the vessel shall be seaworthy (/), except as to latent 
dofeefs. 

Limitation of liability byejtecial contract.—There are certain 
cases; as we shall presently see, where a carrier oontracts for the 
conveyance of very perishable or fragilo articles, Jo which he may 
aoofcpt the goods and contract to carry them on tljp express terms 
that he shall not bo responsible for damage done to them in the 
transit {poet, p. 541). Generally speaking, however, it is not com¬ 
petent to a party to enter into a contract for the performance of a 
particular duty, and by the same contract to stipulate thfct he shall 
be exempt fiom all legal responsibility if lie neglects to do what 
he has undertaken to perform. “ We cannot,” observes Lord 
KUenborough, "construe a contract for the carriage of goods 
between the owners of vessels carrying goods for litre ami the 
persons putting the goods on board, so os to make the owners 
say we will not bt> answerable at all for any loss occasioned, by 
our own misconduct; for this would in effect be saying, /“WewilL 
bo at liberty to receive your goods on board a vessel, however 
leaky; we will not bo bound to provide a crew equal to tl\e navi- 
gation of her; and, if through these defaults the goods ire tost, 
wo will pay nothing ’ ” (y). . * 

A stipulation in a bill of lading that the shipowner [b not'to 
Bfc accountable for leakage or bieakage* absolves him from respon¬ 
sibility for leakage and breakage the result of mere accident, 
where no blame is imputable, or for leakage the result of b*d 
stowage, where tho shippers havo themselves superintended 'the 
stowage (A), but docs not exempt him from the obligation wbioh 
the 'law imposes upon him of taking reasonable care of goods 
entrusted to him to be carried (i). And an exception in a^ill-of 
lading of “accidents or damage of the seas, rivers, and steam navi* 
gation of whatever nature or kind soever,” does not protect* tho 

shipowner from liability for damage aiisiug from a collision caus&d 

• 

.'l 

(') Hodgson v. Fullarton, 4 Taunt. r. Turner, 8 T. R. 631 ; tet however, 
M7 ; Uatchuxll v. Cooke, 0 Taunt 577. The Duero, L. R. 2 A. A K. 298 ; *8 It 
(/) Kvyxloff r. Wilton, 1 Q. B. D. J. Adni. 69. 

S I 7 ; but we ScAlo" v. Hi not, 14 C. B. (*) Ohrloff v. Sntcall, L. KIP. C. 
i. 8 . 69; 32 L. J. C. P. 211; *beietho 231; 35 L. J. P. C. 63. 
coutuiy was held (although it was (*) Phillips v. Clark, 2 C. B. 4 N. S. 
adimtnd that an action would lie for 164 ; 26 L. J. C. P. 168 ; Czech v.' The 
neahgenre), and which does not appear Central Starve Navigation Co., L.' R. S 
t*3 havo been cited in Kopitoff r. Wilton. C. P. 14; 37 L. J. C. P. 3.' 
it) Lyon y. Mtlh, 5 Kusr, 438 ; Edit • . 
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by gross negligence of his ship's master and crew (k). An excep¬ 
tion of ioss bjrAhieves n^eam primd fade persons outside the 
ship, and not'belonging to it (/). • ' • v • . 

lose by the ad of Ood , dap/gM and accidents ofVie sifts. fivers, 
and navigation*—From losses occasioned by the act of Goo, by the 
Queen’s eneixtfrfe and the dangers and perils of the sea and pf 
navigation, ttte^nier by water U, and always has been, exempt by 
the Common fyw*; but lie is not exempt, nor does the exceptici in 
the bill of lading or other contract of affreightment exempt him, 
ftwir ifccidimt^pccasiCned by his own negligence and misconduct 
or want of fjdjl, or the negligence, misconduct, or want of sk)U of 
the -perkOB8 whom he has entrusted with the navigation of,the 
vessel (m); vTjio expression “ act of God ” denotes natural acci¬ 
dents, sii6h*.aa Jightning, caithquako, and tempest, and not acci¬ 
dents oriiingfrom the negligence of man. And the term " dangeis 
and accidents of the sea and of navigation ” denotes the daggers 
and.adcidpqt^ peculiar to the ocean and to navigation from poit In 
pOrt.whichjho human care or skill can guard against, or surmounf,* 
such*os 'Otfcufcnts resulting fioni the irresistible violence of^tlio 
wjnd% and waves, and fioni tides and currents (n) ; the destruction 
of ^'pcrrsbable caigo or ol living animals from the rolling of a snip ' 
in..w stoim(o); jettison of goods fiom irresistible necessity to 
lighten ttie ship and save hoi horn foundenng (p); the grounding 
oF miessel o* the hard and uneven bottom of a dry liaibour, in 
which\he had been obliged to take refuge (*/), or on a suftkep* 
rofk or sand-bank not generally known, and not markod on tho 
ordinai^gjityts or maps; irrcsistiblo attacks by piiates (••); tho 
accidental breaking of tackle by which the vessel is moored fn 
port (i) ; or accidental collisions in fogs or stoims, where no blame 
ig Imputable to either of tho vessels striking together (/). 

• When a loss occasioned by negligence or misconduct is not*u 
loss from peril of the sea, though the sea does the mischief. —Tho 
gpneial rule in cases of insuranco is, that tho immediate and uot 
tjie remote cause of loss is to be considered : but this rule does WOt 
apply as between the owner and carrier of goods. Thus, if a vessel 
deviates from its proper course, and sails unnecessarily through 
dangerous straits and channels, or into seas infested with piiatea» 
and’js wrecked or plundered in consequence of such deviation, 


Lloyd r. Otic Iron Scrac Col. Co . 
3]H k 0. 284 , 83 1. J Fa 260 

(0 Taylor r. Liverpool tb O/eat Wrs- 
Un» Steam Co., L. R. 9 Q B 64b 
(m) lUabfield, C. J., 1 Don* 278, 
Sicfik v. hall, 1 M. k P. 661 
<*) Jiodgso* y. Malcolm, 2U.tr N. 
B* 313. 


(o) Lawrence v. Aba dew, 6 B. k All 
110 

Ip) Bird r Ad rock, 2 BoUt. 280 4 

(q) Fletrka" r. Inqhs, 2B.4 Aid. 3l5 

(r) PteUnng r Barclay , Stylo, 132. 
(j) Lauiu r. Douglas, 15 M. k W. 

746 

(4) Bullcr r. Bnher, 8 E»p. 67. 
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tho loss, though proximately caused by what is usually termed u a 
peril of the sea," is deemed to have been occasioned by the miscon¬ 
duct of the master or commander, who had improperly gone out of 
his way to meet the danger. A collision arising from the negli¬ 
gence of the crew of the ship is not a peril of the sea within the 
meaning of an exception of lass arising from perils of the sea in a 
bill of lading ( 5 ). If the cargo is seriously damaged or destroyed 
by rats, the loss is not the result of a danger or an accident of the 
seas, but of neglect and want of care on the part of the master and 
crew (a). If a vessel becomes unseaworthy, and the owner neglects 
to avail himself of an opportunity to repair her, and thereby causes 
the loss of the cargo, the loss is the result of negligence (h). If the 
vessel at the time of the commencement of tho voyage is unsea- 
worthy—if the hull is worm-eaten or gnawed by rats, or the 
timbers arc rotteu, and the vessel is shaken to pieces and founders 
in a gale which a stout and seaworthy ship would have withstood 
in safety, the loss, though proximately caused by the violence of 
thd winds ami waves, has not, in contemplation of law, been occa¬ 
sioned by perils of the seas, hut by tho negligence and misconduct 
of tho owner of the ship, who is responsible to the owner of tho 
cargo for tho loss of the goods shipped on hoard (r). Whcu, on tho 
other baud, from the rolling and labouring of a ship in a storm a 
number of horses, though properly stowed and secured on board at 
the commencement of the tempest, broke loose and kicked each 
other to death in tho hold of the vessel, tho loss, though proxi- 
matoly caused by their own hoofs, was deemed to have been 
occasioned by peril of the sea (J). 

“ If a ship perish in consequence of striking against a rock or 
shallow, the circumstance uuder which that event has token placo 
must be ascertained iu order to decido whether it happened by a 
peril of the sea, or by the fault of the owner, carrier, or master. 
If the situation of a lock or shallow is generally known, and the 
ship is not forced upon it by adverse winds, or storms and tem¬ 
pests, the loss is to be imputed to the fault of the master. And it 
matters not, iu such a case, whether the loss arises from his rash¬ 
ness iu not taking a pilot, or from his own ignorance or unskilful- 
nc8s. On the other baud, if the ship is forced upon such a rock or 
shallow by adverse winds or tempests, or if the shallow is occa¬ 
sioned by a recent and sudden collection of sand in a place where 
ships could before sail with safety, or if the rock or shallow is not 


(z) Grill r. 'The Or arm l Iron Seme 
Col. Co., k K. 1 V, P. 000; xh. 3 C. J* 
476 ; 35 L. J. U. V. 321 ; 37 k J. C. T. 
205. 

(a) Laveroni r. Drury, ante, p. 495. 


(b) Worm t v. Storey, 11 Exch. 430 > 
25 k J. Ex. 1. 

(r) Hu liter ▼. ruts, 4 Campb. 202. 

(d) Ualay v. Lloyd, 3 B. & C. 70S. 
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generally known ; in all these cases the loss is to be attributed to 
the act of God, and it is deemed a peril of the sea n (eX If the 
carrier by water overloads his vessel, nud so causes it to founder in 
a gale of wind, the loss is occasioned by the negligence of man ; 
but it is otherwise, if tl^o boat has not been surcharged, but 
sinks solely through the violence of tho wind* and waves (/). If 
a lioymau shoots a bridge in tempestuous weather or at a danger¬ 
ous period of the tide, and the hoy is sunk, the loss is occasioned 
by the nogligencc of the hoyman ; but, if he has shot the bridge at 
a proper time and in’ proper weather, but the hoy has been taken 
aback by a sudden gust of wind, and has been diiven against tho 
abutmeuts of tho bridge and sunk, and the goods on board lost, 
the loss is deemed to have been occasioned by the act of God, and 
♦ho carrier, consequently, is exempt from responsibility in respect 
thereof (g). 

Proof that the low wa* occasionetl by negligcmv and not by a 
peril of the sea.—In order to determine whether tin- loss has or 
has not been occasioned by the negligence or want of skill of tho 
servants of the shipowner, M tho established rules of nautical 
practice, the usages and regulations of particular poits and rivers, 
tho state of tho wiud, the tide, and tho light, tho degree of vigi¬ 
lance of the master and crow, ami all other circumstances bear¬ 
ing upon the conduct aud management of the vessel must bo 
considered ” (It). 

Loss by fire—Limitation of the resjHmsibilily of owners and 
part owners of ships by statute .—By the 17 & 18 Viet. c. 104, 
h. .503, it is enacted that no owner of any sea-going ship or share 
therein shall be liable to make good any loss or damage which may 
happen, without his fault or privity, to auy goods or merchandise 
taken <m board such ship by reason of any fire happening on 
board, or to any gold, silver, diamonds, watches, jewels or precious 
stones taken on board, by reason of any robbery, cmbczz.lemcnt, 
making away with, or secreting thereof, uuless the owner or 
shipper thereof has at the time of shipping the same inserted in 
his bills of lading, or otherwise declared in writing to the master 
oV owner of such ship, the true nature and value of Midi articles (/). 
And by the 25 & 20 Viet c. 63, s. 24, the owners of any ship, 
whether British or foreign (/•), shall not in cases where all or any 
Of the following events occur without their actual fault or privity, 
that is to say :—(1) where any loss of life or personal injuiy is 

(') Abbott, by Shee, 389, 8 th ed. (i) The nature of the article* muit l* 

(/) 22 Assiz. 41: Williams r. Lloyd, desf rilwd, ami their money value stated; 
Jones’s Rep. ISO. Williams v. A/rir. St. Sh : p Co., 1 H. h 

(a) Anna r. SUtens, 1 Str. 128. N 302: 28 L. J. Kx. 61). 

(A) Abbott, ut sup. 207 ; Tnffr. War- (*) The Amalia, 32 I* J. 4<lm. 1*1. 
man, 6 C. 11. N. 8. 573. 


K K 2 
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caused to any pereon being carried in such ship; (2) where any 
damage or lass is caused to any goods, merchandise, or other things 
whatsoever on board any such ship; (3) where any loss'of life or per¬ 
sonal injury is by reason of the improper navigation of such ship 
as aforesaid caused to any person carried iu any other ship or 
boat (/); (4) where any loss or damage is, by reason of the im¬ 
proper navigation of such ship as aforesaid, caused to any othor 
ship or boat, or to any goods, merchandise, or other things whatso¬ 
ever on board any other ship or boat—be answerable in damages 
in respect of loss of life or personal injury, cither alone or together 
with loss or dumugo to ships, boats, goods, merchandise, or other 
things, to an aggregate amount exceeding lSZ.for each ton of their 
ship’s tonnage; nor in respect of loss or damage to ships, goods, 
merchandise, or other things, whether tlicro be in addition loss of 
life or personal injury or not, to an aggregate amount exceeding HZ. 
for each ton of tho ship's tonnage. By tbo 17 & 18 Viet. c. 104, 
s. 51G, nothing contained in the Act is to take away any liability 
to which any master or seaman, being also owner or part owner of 
the ship to which he belongs, is subject in his capacity of master or 
seaman. 

The limitation of liability under tho Act of 1854 does not 
extend to the owner of any lighter, barge, boat, or vessel, used 
solely in rivers or inland navigation, or to any ship or vessel not 
duly registered (m). Tho Acts, it will be seen, embrace two 
descriptions of losses, the one a loss or damage to the cargo laden 
on board tho ship occasioned by tho negligence of the master or 
mariners, and rendering the shipowner liable, ex contractu, at 
common law to the extent of the value of such cargo; and the 
other a loss or damage to the ship or cargo of some third party, 
occasioned by the negligence or misconduct of the master, in 
respect of which the owner is liable ex delicto, but not upon any 
contract. To an action ex deHcto in respect of an injury to the , 
property of a thin! party, both the shipowner and the master are 
liable—the owuer, as the employer, responsible for tbo wrongful 
act done by the servant in the course of his employment, and the 
other as the party actually committing the injury ; and it is this 
liability ex delicto to which the Act of 1854 refers, when it 
provides that nothing therein contained shall lessen or take away 
any responsibility to which any master or mariner might then by 
law be liable, notwithstanding such master or mariner might be 
an owner or part owner of bis ship or vessel. If the master be a 

(0 As to the mode of procedure in 512. 
esse of Joss of life or personal injary, (m) ifomrood t. Poliak, 22 L J. Q. 
aw the 17 A 18 Viet. c. 104, sa 607- B. 250 ; 3K1L A Bl. 743. 
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part owner, his responsibility, if ho is sued (ex delicto) in his cha¬ 
racter of master, and not as one of several part owners, will 
not be limited by the Act; but, if he is sued as one of the part 
owners with the other part owners, the circumstance of the loss 
being occasioned by his fault, and with his privity, will not take 
away from the other part owners the protection which the statute 
intended to give them (»). Jf the ship is sunk by a collision with 
another vessel, the shipowner is not released from liability by the 
loss of his vessel (o). 

Lowe* occasional by the negligence of licensed pilots .—The 17 
& 18 Viet c. 104, s. 388, further exempts the owner and mastor 
of a ship from liability in respect of losses or damage occasioned 
by the neglect or incapacity of a licensed pilot iu charge of the 
vessel. “ Tho shipowners arc not responsible when they take a 
pilot by compulsion ; but in all other cases they are responsible 
for the acts of the pilot ” (j >). “ It is tho duty of the master to 
look after tho pilot in the case of his palpable incompotcncy, or 
intoxication, or of the loss of his faculties. Tho taking of a pilot 
under the Act does not relieve the shipowner from tho ordinary 
legal consequences resulting from tho negligence of the mastor and 
crew ” ( q ). 

Delivery of goods by shipowner *.—There is an implied engage¬ 
ment on the pait of every undertaker of the work of carrying, to 
proceed by the usual and ordinary course to the port of destination 
or place of delivery without delay, and without unnecessary de¬ 
viation (r). If it is customary for tho carrier by water to carry 
merely from port to port, or from wharf to wharf, and for tho 
owflcr or consignoo to fetch the goods from tho vessel itself, or 
from the wharf, a 9 soon as the arrival of the ship has been re¬ 
ported, tho carrier must give such owner or consignee notice of 
the arrival of the goods on board, or at tbc customary place of 
destination, in order to discharge himself from further liability as 
a carrier. He cannot at once discharge himself from all responsi¬ 
bility by immediately landing tbc goods without any notice to tho 
consignee, but is bound to keep tho goods on board or on the 
wharf, at his own risk, for a reasonable time, to enable tho con¬ 
signee or his assigns to come and fetch them (a). Tho Merchant 

(n) Boylcy, J., Wif*m v. Dirkwn, 2 Jur. 298; The U„kr of Minrhssfrr, 10 

R k Aid. IS. Jur. 86.'.; T/u Iron Mr, ft Jur. 476 ; 

(o) Brow* v. Wxllintos, 15 M. k W. Tl« /oho, L It. 1 I’. <'. 4, 20; The 

391 : 16 L. J. Ex. 84 : The Mellon*, 12 Vrlamnuz, h. R. 1 1’. C. 4!'4 ; 36 L. J. 
Jur. 271. Adui. 19; Th t Qut'*, R It. 2 A. k B. 

(p) The Enemy, LR.3AftK.48; 354 ; 38 L. J. Adin. 3ft. 

3U I* J. Adm. 25 ; The Ooas IKctcc, L. (r) lktcinw Cat nil, 4 M. k P. 540; 
K. 8 T. C. 205 ; T/u Calabar, L. K. 2 P. a Bing. 716. 

O. 238 ; The Lion. L. R. 2 P. C. 525; (,) Bourne v. Ml iff, 3 Sc. N. tt. 44 ; 

38 L. J. P. 57. 8 ib. 604 ; 11 Cl s Fw. 45. 

( 5 ) Dr. Lu»bingtoD, The Eden, 10 
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Shipping Amendment Act, 18G2 (25 <fc 2G Viet c. 68, ss. G7, et 
*eq.), empowers the shipowner to enter and land goods in default 
of entry aud landing by the owner; and, notwithstanding the 
landing, the shipowner may, by giving notice for that purpose, 
preserve his lien for freight. After part of the goods have been 
lauded by the shipowner, the consignee may interfere and claim 
the remainder, if the shipowner can deliver the remainder to him 
without any further loss or injury than would have been the case 
if the consignee had l>een ready before any of the goods were dis¬ 
charged (/). The Act also provides for the sale of the goods, if 
they arc not claimed by the owner (i/). 

Losses on Loiiril 11 ijhters conivyimj yootl* from the xhip to the 
shore .—When the vessel is not able to discharge at a wharf, but 
the goods are placed in lighters to be conveyed from the ship to the 
shore, and arc lost on their passage through the neglect or want 
of skill of the lighterman, the loss will full on tho owner of the 
goods, if the lighterman is jwid and employed by him (s) ; but, if 
lie is employed ami paid by the shipowner or carrier, ho is then 
the servant of the latter, expediting tho goods in the further prose¬ 
cution of the voMge to their place of destination, aud tho carrier, 
consequently, must make good the loss. Generally speaking, the 
task of discharging the cargo in the port of London is accom¬ 
plished through the medium of public lightermen, whose lighters 
arc entered at Waterman’s Hall, and who arc public officers em¬ 
ployed and paid by the merchants and owners of the goods. 
The lightermen are responsible, in their character of common 
carriers, to the merchant who employs them ; and the shipowner 
is discharged as soon as the goods have Ikjcii safely loaded on 
board such lighten*. Hut lie is not, by the custom of the river 
Thames, exonerated from liability until the loading is complete; 
and he is not discharged from his obligation to guard the portion 
of the cargo that has been placed in the lighter, by telling the 
lighterman that he has not sufficient hands on hoard to take care of 
it. He is, on the other hand, bound to tako care of the lighter and 
its contents until it is fully laden, ami is ready to leave the side of 
the ship (y). The protection afforded by the 17 & 1»S Viet. c. 104, 
s. 508 (ante, p. 400), to owners of sca-guing vessels in respect of 
loss or damage by fire to goods or merchandise shipped on l>onrd, 
does not extend to the case of a fire happening on board lighters 

(0 WiJgnu V. /junta*, Kalin*, amt 1 (*. 1*. 61. i 

Adriatic SUam Nar. Co., L K. 1 C. 1*. (j) Sparmie v. (V rratker *, 2 Str. 

lit ; 35 L J. C. 1*. 9. 1236 ; &n*y v. Nataliy, 4 B. & 1*. 

(«) Bnrtfont v. Montgomerie, 17 C. 16-19. 

». N. 8. 379 ; 34 I. J. C. P. 41; Wit- (y) Catley v. JVblriagham, 1 Peak*, 
Mn v. fjjHifort, Italian, and Adriatic 202; Rdbiorao V. Turpin, iO. £03, n. 
iVcm Nat. Co., 35 L. J. C. 1\ 9; L. R. (•). 
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employed by the shipowner in carrying goods from the shore to be 
laden on board the vessel (j). Therefore, if goods are set on fire by 
reason of the negligence of such lightermen, the shipowners are 
responsible for the damage. 

Payment of the freight or hire .—If a charter-party amounts to 
a demise of the ship to the charterer for a certain term at a certain 
hire, and the vessel is bailed to him pursuant to the contract, he is 
responsible for the payment of the hire at the expiration of the 
term of hiring, although the vessel may have been lost; but, if the 
shipowner merely grants the use of the vessel, retaining the pos¬ 
session of it through the medium of his own seamen and servants, 
the shipowner loses his right to the hire, at the same time that the 
charterer is deprived of the use and enjoyment of the vessel. When 
the charter-party amounts mcroly to a contract by the shipowner 
or shipmaster for the conveyance of merchandise to a specified 
destination, the fulfilment of the covenant or undertaking to carry 
the goods, or the shipowner's readiness and willingness to fulfil it, 
is a condition precedent to the payment of the hire, so that tho 
plaintiff must of necessity show the work done, or that he was 
ready and willing to do it, and was hindered from doing it by the 
defendant, before ho can demand the money (a). Ordinarily, the 
right to the freight docs not arise until the goods arc not only 
conveyed to their destination, but also delivered (6); or, in tho 
case of a charter-party, until tho charterers have had the full uso 
of tho ship for tho purposes for which they chartered it (c). The 
freight may, however, by the special contract of the parties, be 
made payablo on the delivery of the goods on board ('/), on tho 
sailing (e), or on the final sailing of the vessel from the port of 
loading(/) prior to the performance of the voyage, or at any other 
period of timo which they may choose to appoiut; but, in all cases 
of doubtful construction, the courts will adhere to the maxim that 
the freight is not due until it has been earned by the performance 
of the work for which it is to be paid (g). Where part of the 
cargo was justifiably sold for repairs before arrival at the port 
of destination, and sold for more than it would fetch at tho 


(*) Morcrcood v. Pollok, 22 L. J. Q. 
B. 250; 1 K)L k HL 743. 

(а) Talc v. Meek, 2 Moore, 291 ; Cam¬ 
pion v. Colvin, 3 Sc. 350; 3 Bing. H. C. 
17 ; Pothier, TraiU de la ehartre-partie, 
part 1, b. 3 a. 2 ; Cleary v. Jf'Aiulrcw, 
2 Moo. P. C. N. S. 216; The. Sob- 
lomskn, L. R. 1 A<lm. 293 ; 36 L. J. 
Adru. 5. 

(б) Colo v. Irving, 5 DcO.t S. 210, 
224 ; 21 L. J. Ch. 675. 

(c) Brown r. Tanner , L. R. 3 Ch. 
597 ; 3*L. J. Ch. 923. 

(d) Andrew ▼. Mocr house, 5 Taunt. 


438 ; 1 Morali. 122 ; J)c Sibah v. Ken¬ 
dall, 4 M. & 8. 42; AUimsn v. Bristol 
Marine Ins. Co., 1 Ap. Can. 209. 

(«) Thompson v. Gillespy, 5 K1L k Bl. 
209 ; 24 L. J. Q. tt 340; llwlson v. 
BiUon, 6 Ell. k HI. 665 ; 26 U J. Q. B. 
27. 

(/) RotUuuU* v. Harrison, 9 Exch. 
444 ; 23 1,. J. Ex. 169. 

07) Mashikr v. Bailer, 1 Compb. 84 ; 
Abbott, C. J., Manficld r. Maitland, 4 
B. k AliL 585; Vlierloom v. Chapman, 
13 1L k W. 230. 
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port of destination, and the proceeds paid to die charterer, it 
wa9 yet held that freight could not be claimed iii' respect of 
such part of the cargo ( k ). Where the freight was to he paid 

u within three days after the arrival of the Ship £nd. before der 
livery of any portion of the goods,” and the ship arrived in port, 
but was sunk and the goods destroyed within the three, day^t ; 
was held that the freight was not payable (t). If freight is pai<fr 
in advance and the cargo is lost, the freight so paid cannot be re¬ 
covered back (k), unless the loss has been occasioned by negligence, 
or misconduct, or want of skill in the navigation of the vessel. If 
by the occurrence of an accident on the voyage delay is occasioned, 
the master may claim a reasonable time to carry on the cargo, 
either in the same ship when repaired, or by transhipping it into 
another vessel ( l ). 

When the use of the entire vessel is bargained for(m), and the 
charterer covenants or agrees to provide and ship a full cargo, and 
pay freight therefor at so much a tou, mid the shipowner sends 
out the vessel, the circumstance that the lading has been prevented 
by some unforeseen cause or inevitable accident does not release 
tho charterer from his cuntract. And, when the goods have been 
shipped on board, the charterer cannot abandon them and refuse 
to pay the freight on tho ground that they have been damaged or 
destroyed by perils of the sea (n), or by the fault of the master 
and crew («) ; nor can ho deduct from the freight the voluo of 
missing articles (p). When the charterer merely covenants to 
pay freight at the rate of so much a tou, etc., for the goods actually 
shipped on board, and docs not covenant to furnish any particular 
quantity of goods, he is only liable for the quantity of goods 
actually shipped; but, if he contracts for the use of the entire 
ship, or part of a ship, or for a certain specified tonnage, the 
payment of freight must be proportioned to the amount of tonnage 
space, or accommodation he has contracted for. If he covenants 
to ship on board a full mid complete cargo, and to pay so much a 
ton for every ton loaded on board, ho is bound to put on board 
and to pay freight for as much as the ship will hold and safely 
cany, whatever may be the amount of the burthen and tonnage of 

(A) Hopper v. Burnett, J 0. F. D. (0 Cleary r. M'Andrac, 2 Moo. P. C. 
137. N. S.216. 

(t) Du/hie r. Hitbm, L H 4 C. P. («) Aft to putting caroo in the cabin, 
138 ; 38 L. J. C. P. 93. wo MUe/uson v. Hicol, 7Excb. 929 ; and 

(A) Saunders v. Drew, 3 R. k Ad. on deck, sec SeOl v. Jlidlcy, 9 Excb. 
450; Byrne r. Schiller, J* K. C Ex. 680. 

• 319 ; 40 L. J. Ex. 177 ; Alii** r. (#) Abbott on Shipping, 380, 381. 

Brittol Marine Ins. Co., taunt. This is (°) Jhttm v. Oxley, 15 C. B. N. 8. 

. contrary to tho law iu other Europran 646; 33 L. J. C. P. 115. 
countries and in America. Byrne v. (?) Meyer y. Dresser, 16 C. B. N. 8. 
Schiller, tvpra. 646 ; 33 L. J. C. P. 289. 
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the vessel mentioned*In the charter-party. A misdescription of 
the abip’e burthen'does not in such a dase exonerate the charterer 
from the liability to ship on board, aud to pay freight for, a full 
and complete , 6argo, provided the charterer has had an oppor¬ 
tunity of examining the ship, and forming his own judgment of 
her capacity, andfhere has been no fraudulent misrepresentation 
or concealment of the truth ( q ). Although the charterer has taken 
the whole ship, and covenanted to provide and put on board, and 
pay freight«for, a “full and complete cargo,” yet the shipowner 
may take on board merchandise as ballast, provided it occupies no 
larger space than the ballast would have done, and does not inter¬ 
fere with tho proper shipment and carriage of the cargo (r). 

Calculation of the freight .—When freight in covenanted to be 
paid at the rate of so much per ton the freight is to l>e calculated 
and paid on that quantity alone which is put on board, carried 
throughout tho whole voyage, aud delivered, at tho uml of it, to 
the merchant. If, therefore, a cargo ot corn increases in bulk and 
weight during the voyage, or after tho cargo is taken out of the 
vessel, the freight is payable only ou the quantity actually shipped 
on board, and not on tho increas'd quantity delivered; for such a 
cargo may be increased in hulk and deteriorated in quality by the 
negligence of tho master and crew dming the voyage (s). 

Payment pro ratil.—If tho covenant or agreement of tho ship¬ 
owner or master l>c entiro for the conveyance of a full cargo of 
merchandise for a specific sum, the charterer is not bound to 
accept and pay for half a cargo; but, if the chaitcrcr loads less 
than a full cargo, or if part of the cargo is lost without auy default 
on the part of the shipowner, the whole of the Mini is payable (<). 
And, if he agrees to pay by the bale or cask, or at the rate of so 
much a ton, he is bound to accept and pay for what has been 
actually brought and tendered to him (vj. Jfe must pay, also, in 
all cases, for such goods as he actually accepts ; and, if he volun¬ 
tarily accepts goods short of the port of destination, so as to raise 
an inference that further carriage of the goods was dispensed 
with (x), lie is liablo upon an implied contract to pay pro rdta 
it inert* pemeti. This apportionment usually happens when the 
ship, by reason of some disaster, goes into a port short of the place 

(?) Uutter v. Fry, 2 11. L AH. Skipjnny t'a. r. Aumlngc, T* R. 9 Q. B. 
424 ; Thomas y. Clarke, 2 Stark. 4C0 ; W ; JJIohJuI v. Ttoull * Lluntwit CM. 
Barker v. Windie, 6 Ell. k BL 675. Co., 1* R. 9 Ex. 77 
(/•) Tome r. Hmdnson, 4 Kxch 893. (k) Cindy v. 1 Taunt. 314 ; 

(i) Gibson v. Slurge, 10 Kxeh. 622; Bitch h v. Athama, 10 East, 295, 310. 

24 L. J. Ex. 121: Buckle v. K>uxy, L. R. (r) The SM*>J. *, I* R. 1 Adm. 293'; 

2 Ex. 125, 333; 36 L J. Ex. 49, 223. 36 L J. Adm. 0 , but as to when this 

(*) Rubin son v. Knights, I*. R. 8 C. P. infeirncc aiiset we Metcalfe v. Britannia 

465 ; 42 L. J. C. P. 211; The Noncay, Iron IForki Co., » V. B. D. 618 ; 2 Q. 

3 Moo. T. t\ X. 8. 245; Merchant B. D. 423 C. A. 
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of destination, and is unable to prosecute and complete the 
voyage (y). The shipowner is not entitled to freight pro rutd 
where goods have been sold on the voyage at an intermediate port 
without leave from the owners, where such leave was obtainable ( z). 

Time freight.- —When the charterer engages to pay so much 
per month, week, or day of the voyage, or of the ship’s employ¬ 
ment, and no time is fixed for the commencement of the computa¬ 
tion, his liability to the freight will begin on the day that the ship 
breaks ground and commences the voyage, and will continue 
during all unavoidable delays for provisions, repairs, Ac., not 
occasioned by the negligence or misconduct of the master or 
owners (a). The month is always uuderstood to be a calendar, 
and not a lunar month (/>); and the freight becomes due in 
general at the expiration of each month, or other interval of time 
limited by the parlies for its payment, whether tho ship does or 
docs not ultimately arrive at her place of destination. But, whero 
the freighter covenanted to pay freight for a vessel at so much a 
ton per month until her final discharge, so much of such freight as 
might 1K) earned at the time of the arrival of tho ship at her first 
destined port abroad to be paid within ten days next after her 
arrival there, and the remainder of the freight at specific periods, 
it was held that the arrival of tho ship at her first destined port 
abroad was a condition precedent to tho owner’s right to recover 
any freight (r). 

Shipowner'8 lira for the freight—Payment of freight by the 
consignee. —If the shipowners havo by the charter-party divested 
themselves of the possession of the vessel in favour of the charterer 
they havo, of course, no lien upon the goods shipped on board, and 
cannot take possession of them and detaiu them as a security for 
the rent or hire agreed to l»o paid for the use of the vessel (d). 
But, if the charter-party does not amount to a bailment of the 
ship, but the shipowncis keep possession of tho vessel, and contrast 
merely to carry merchandise for the charterer for certain freight, 
the delivery of the goods and the payment of the freight constitute 
mutual conditions to bo performed at the same time, so that the 
shipowner may retain the cargo until he is tendered payment of 
the freight (e). When, however, by the terms of the contract 
credit is given for the payment of the freight, as, for instance, if it 


(y) Vlicrboom v. Chairman, 13 11. k 
W. 239. 

(z) Acatos r. Burnt, 3 Ex. D. 282, 
C. A. 

(а) Havelock x. Gullet, 10 East, 566 ; 
Ripley v. Sen i/e, fi R. k C. 169. 

(б) Jolly v. Young, 1 Esp. 186. 

(r) Gibbon x. Medici, 2 B. k Aid. 17 ; 


Smith x. Wilton, 1 East, 437. 

(«/) Hutton v. Jlmyy, 7 Taunt 14. 

(e) Savillr x. Campion, 2 B. & Aid. 
503 ; Campion x. Colvin, 3 Sr. 3883 
Ring. N. C. 17 ; Talc r. Meek, 2 Aloorc, 
293; PaynUr x. Jama, L. R. 2 C. P. 
318. 
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is to be paid a month or three months after the arrival of the ship, 
the carrier must forthwith deliver the goods, and rely on the sub¬ 
sequent performance by the charterer of his contract to pay (/) ; 
and, if the letter becomes bankrupt prior to the arrival of the 
vessel at the port of destination, the indorsee of the bill of lading 
is entitled to demand the goods, and the shipowners cannot claim 
any lien upon them for freight \g). If the muster does not think 
fit to insist on his right of detention, but delivers the goods to the 
consignee, and the latter afterwards refuses to pay the freight, or 
pays the master by a bill of exchange which turns out to be 
worthless, the master may resort to the consignor or shipper for 
payment (//), unless he has for his own convenience and accommo¬ 
dation preferred a bill when he might have hail cash (i). Payment 
to the shipowners on their demand is a discharge against any 
claim by the master; and, on the other hand, payment to the 
master, in the absence of any notice from the owners to withhold 
it, is a valid payment as against them (£). The consignee in 
jyi'imd facie the owner of the goods, and as such is liable for the 
freight; but, if lie be not the owner, he is not liable for freight 
simply as consignee, except on a new contract to pay tho freight. 
If the goods have always l>cen delivered on payment of freight by 
the defendant, that is reasonable evidence that in the particular 
case he agreed to pay the freight (f). 

Of the liability for freight resulting from the acceptance of 
goods under 1/iUs of lading. —It has been held that, if a poi-sou 
receives goods under a bill of lading in which it is expressed that 
tho goods arc to l>o delivered to him, lie paying freight, he, by 
implication, agrees to pay freight (t»i). The law does not, however, 
imply any contract for the payment of the freight from the delivery 
and acceptance of less than the whole cargo (n), or from the mere 
fact of the acceptance of the goods; but it is for a jury to say 
whether the acceptance, coupled with the particular terras of tho 
bill of lading under which the goods were received, establishes the 
existence of a contract on the part of tho consignee to pay tho 
freight (o). Tho words “he paying freight" are not essential, 
“freight for the said goods” are sufficient {p). Though freight 


(/) Alsagc.r v. SL k’alh. Dock Co., 14 
M. ft W. 794; 15 U J. Ex. 34. 

{g) Tamvaco v. .Vwh/wm, J,. K. 1 C. 
I*. 333 ; 35 L. J. C. I’. 196. 

(A) Tapley v. Martens, 8 T. R. 453 ; 
Shepard v. Ik Bernales, 13 East, 572 ; 
Domett v. Bcckfortl, 5 B. k Ad. 521. 
i) Strong v. Mart, 0 B. i C. 160. 

k) Si/iiOt r. Plummer, 1 I). k Aid. 
675; Atkinson ▼. Cotlesvutih, 3 15. k C. 
648. 

(1) Coleman r. Lambert, 5M. k W. 505. 


(m) Cock v. Taylor, 13 Kant, 403; 
WiinjA r. Kyma-, 1 M. k S. 157; Bell 
v. Kymer, 5 Tnunt 477 ; Cumu, r. 
Tyrir , 33 L. J. Q. D. 97 ; 34 ib. 124 ; 6 
B. k S. 299. 

(*) Young v. .1 fueler, 5 Ell. k Bl. 762; 
8. ('. non. MOUer v. Young, 25 L. J. 
Q. B. 94. 

(o) Ztcifchenbartr. Henderson, 9 Exch. 
722; 28 L. J. Ex. 234. 

(p) IVcgnelin ". '-dlier, L. R. 6 II. 

L. 286. 
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may not be payable in respect of a man’s own goods conveyed ill 
his own ship, yet it becomes so if he makes third persons con¬ 
signees of the goods under the bill of lading ( q). If the consignee 
receives the goods without any disclaimer of his liability, and 
there is no reference on the face of the bill of lading to any 
charter-party whereby the consignor has contracted to pay the 
freight, the presumption is that the consignee has agreed to pay 
it; but, when the bill of lading provides for the payment of the 
freight as per charter-party, and the consignor has contracted by 
such charter-party for the payment of the freight, it does not 
necessarily follow that the consignee, by accepting the goods under 
the bill of lading, has himself contracted to pay it, although he is 
generally considered so to do. The contract for tho payment of 
the freight inserted in the charter-party does not run with the 
property in the goods, and is not transferred with it so as to throw 
the burthen of performance upon the parties into whose hands the 
goods come by indorsement of the bill of lading. But it has been 
so much tho practice for tho indorsee of tho bill of ladiftg to pay 
the freight which the consignor or charterer has, by the charter- 
party, contracted with the shipowner to pay, that tho acceptance 
of tho goods by such indorsee without any disclaimer of his 
liability is evidence of a new contract aud a now agreement for the 
paymeut of the freight mentioned therein, the consideration for 
which is the delivery of the goods to him at his request (r); and, 
if such new contract is established, the remedy for the freight on 
the bill of lading against the cousignco or his assignee co-exists 
with the remedy against the original consignor or charterer upon 
the charter-party («). Where a charter-party, stipulating for 
freight in a lump sum of 2,NU0/. in full of all charges, contained 
the following clause, “ The captain to sign bills of lading at any 
rate of freight without prejudice to this charter," it was held that, 
.so long as the goods shipped remaiued tho property of the charterers 
fir of their agents, they were liable to the lump freight, and the 
shipowners had a lien lor it, but that the shipowners might be 
bound to deliver the goods to a Loiul fide holder for value of the 
bill of lading upon payment of the freight mentioned in the bill of 
lading (£). The master lms no authority to draw bills of lading 
making the freight payable otherwise than to the owner (u). If 
the amount of tho freight is specified on the face of the bill of 
lading, it is in general conclusive between the parties (s). Where 

(q) Weguelin ▼. Cellier, tupm. (k) Reynolds v. Jet, 34 L. J. Q. B. 

(r) Sanders r. Vanzdler, 4 Q. B. 295 ; 251. 

Kemp v. Clark, 12 Q. B. 647. [?) Foster v. Colby, 3 H. k N. 715 ; 28 

(») Christy v. Row, l Tannt 300; L. J. Ex. 81; Shand v. Sanderson. 4 
Shepard v. Ds Bernales, 13 East, 565. H. L S. 389 ; 28 L. J. Ex. 2/8. 

CO CUdstarus r. Allen, 12 C. B. 202. 
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therefore a mere nominal rate of freight waa provided to be paid 
by the bill of lading, the shipowner being also owner of the cargo, 
it was held that a subsequent mortgagee of the ship and freight 
could not charge the assignee of the bill of lading the current rate 
of freight, but was confined to the nominal freight specified on the 
face of the bill of lading (y). If the receiver of the goods appears 
on the face of the bill of lading to be an agent acting on behalf of 
a known principal who is the consignee, the principal and not the 
agent is then liable for the freight (z). But, if the agency is undis¬ 
closed, and the principal has given the agent no authority to 
pledge his credit for the payment of the freight, and the goods 
never reach the hands of the principal, the latter cannot be mado 
responsible for the amount of the freight (a) ; aud the agent who 
actually received the goods under the bill of lading is then the 
party to be proceeded against (5). If the consignee of goods 
indorsed the bill of lading to A. with the words " looking to him 
for all freight, dead freight and demurrage; without recourse to 
us,” and the shipowner accepted the indorsement, and in pursuance 
of it delivered the goods to A., tlm consignee is exonerated from 
liability for freight (c); but the consignee, at all events where A. 
is his agent, is bound to prove an assent on the part of the ship¬ 
owner discharging him from liability; and he does not prove such 
an assent by showing that the indorsement was pn the bill when 
presented to the captain without also showing that the captain in 
fact assented to it (d). • Where a bill of lading represented the 
freight of goods to have been paid, when in fact it had not been 
paid, it was held by the court that, though such representation 
was not conclusive as between the shipper of the goods and tho 
shipowner, yet, ns against on indorsee for value of tho bill of lading 
without notice, the freight must bo held to have been paid ( e). 

Where, by the terms of the charter-party, the ship is let for a 
particular voyage, and tho charterers are to pay the shipowners 
a lump freight for tho whole voyage, and tho master, at the re» 
quest of the charterers, is to make bills of lading at any rate and 
payable in any manner the charterers may choose, without pre¬ 
judice to the charter, this gives to the charterers the direct 
management as to the terms on which the bills of lading arc to be 
signed. And, when it is once shown that the master was in 
fact acting for the charterers, and this is made known to the 


(y) Brovm r. North, 8 Exrh. 1; 22 
L. J. Kx. 40. 

(*) Amot r. Tcmvcrley , 8 M. k W. 
806. 

(a) Tobin r. Cravford, 8 M. A. W. 
718. 

(8) Dougal r. Kemble, 3 Bing. 383; 11 


Moor?, 250. 

(e) Lnci* r. McKee, L. R. 2 Ex. 37. 
(cl) Lends v. McKee, I,. R. 4 Kx. 58. 
(t) Howard r. Tucker, 1 B. k Ad. 
712; Kirchncr v. Fcwi«, 12 Moore, P. C. 
399. 
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shippers, the charterers are entitled to recover the freight under 
the general authority which the shipowners have conferred upon 
them (/). 

Stipulated payments in lien of freight extinguishing the light 
of lien. —When it is stipulated that a certaiu specified sum of 
money shall be paid in respect of goods shipped on. board a par¬ 
ticular vessel within a certain specified period after the sailing of 
the vessel, whether the goods shall then have been conveyed to 
their place of destination or not, or whether they shall ever be so 
-conveyed or not, and to secure this arrangement the amount is made 
payable by the shipper, the sum stipulated to be paid is not freight, 
but a payment in lieu of freight. In this case there is no lien upon 
the goods to secure the payment, neither the consignee nor his 
goods being liable for the payment of the sum stipulated to bo 
paid, which is held to be not freight, but a remuneration for re¬ 
ceiving the goods with a qualified contract for conveying them, 
and not a reward for actual conveyance (g). But partios who have 
by special contract superseded the rights and obligations which the 
Jaw attaches to freight in its legal sense may, if they think fit, 
create a lien on the goods for the performance of the agreement 
into which they have entered; and they may do this, cither by 
express conditions contained in the contract itself, or by agreeing 
that, in case of failure of performance of that agreement, the right 
of lien for what is due shall subsist as if there had been an agree¬ 
ment for freight; and tho usage of the place where the contract 
was made may be annexed to tho contract so as to create a lien, 
provided both parties were cognizant of the usago at the time they 
iuado their contract (li). 

Payment of demurrage on chartcr-paHics and bills of lading. 
—Where the charter-party is silent as to the time to be occupied 
in tho discharge, the contract implied by law is that each party will 
use reasonable diligence iu performing that part of the delivery 
which, by the custom of the port, falls upon him ; and there is no 
implied contract by the shipowner to allow his vessel to be kopt 
there the usual time, if, by reasonable diligence on the part of the 
merchant, the cargo might be sooner taken away; and no implied 
contract by the merchant to take the cargo out within such usual 
time, if he could not by reasonable diligence do so. The contract 
implied is that each should use reasonable dispatch in performing 
his part. Where, therefore, delay happens without fault on either 

(/) Marquand v. Banner, 6 E1L A (g) Mow r. Kirtkner, 11 Moore, P. C. 
Bl. 245 ; 25 L. J. Q. B. 313; Ken r. 25. 

IInlander, 10 C. B. N. S. 205 30 L. J. (A) Kirthnrr r. Venue, 12 Moore, P. 
C. 1*. 297. C. 398 ; Fisher r. Smith, 4 Ap. Cm. 1. 
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side, the loss must remain where it falls (i). The charterer 
usually covenants or promises to load or unload the vessel within 
a certain time, or, if he fails so to do, to «pay so much }ter diem 
during the delay. This payment, as well as the delay itself, is 
called iii mercantile and legal phraseology, demurrage. The char¬ 
terer cannot escape from liability upon his express covenant or 
promise to pay demurrage, by showing that the delay was occa¬ 
sioned by some unforeseen event not provided for by the contract, 
such as the delays of other consignees in unloading (&), tho crowded 
state of the docks, the delays of Custom-house officers, or the in¬ 
clemency of tho weather ( l ), or l>ad weather (m), or even a perma¬ 
nent obstacle (n), or the neglect of the holders of the bill of lading 
to present it and claim the goods (o). But, if the delay is occa¬ 
sioned by the wrongful aud unauthorised interference of tho 
shipowner himself with the unloading of the cargo, tho detention is 
not then the detention of tho charterer, and the shipowner cannot 
claim demurrage iu respect thereof (p). When a port is named iu 
the charter-party as the port to which the vessel is to proceed, tho 
lay days do not commence upou the arrival of the vessel in tho 
port, but upon her arrival at tho usual place of loading in the 
port, not the actual berth at which she loads, but the dock or 
roadstead where loading usually takes place (q). If when she 
arrives there the place is so crowded that she cannot load, the 
loss must fall on the charterer; tho shipowner has done all ho 
was required to do when he has taken his vessel to the usual 
place of loading in the port (r), aud ho is not bound to wait 
an unreasonable time till the port is cleared (h). A stipulation 
that the vessel shall proceed to A., and tlicro load a cargo "in 
the usual aud customary manner,” applies to the mode of load¬ 
ing, whether by a lighter or at the wharf, and not to tho place 
to which the shipowner undertakes that the ship shall pro¬ 
ceed (t). Where a charter-party provided that tho cargo should 
bo " discharged with all dispatch according to the custom of tho 
port,” and the custom was to unload by lighters in turn, and 
delay arose while waiting for the turn, it was held the jury were 


(») Ford V. Cot (worth, L. R. 4 Q. B. 
127 ; 5 Q. B. 544 ; 39 L J. Q. B. 188 ; 
Cunitujham y. Dunn, 3C. P. P. 443, C. A. 

(4) Slraler v. Kidd, 3 Q. B. D. 223 ; 
Portcn* y. Walncy, 3 Q. B. D. 534. 

</> Blight v. Page, 3 Jl. k P. 295, n. 
Barret v. Dutton, 4 Ownpb. 333. 

(m) Thiis v. liners, 1 Q. ». D- 244. 

(n) Dahl y. Nelson, 12 CIi. D. 568; 6 
An. Cas. 38. 

(o) Krirksm r. Ba rlcieorth, 3 H. 4 N. 

894 ; 28 L J. Ex. 95. 

(j») Benson v. Blunt, 1 Q. B. 870. 


(q) Tapxott y. Balfour, infra ; sec, 
however, Dories r. MeVr/tijh, 4 Ex. D. 
265, C. A. ; Dahl v. Nelson, 12 Ch. D. 
508; 6 Ap. (as. 38. 

(r) TajtKoll r. Balfour, L. R. 8 C. P. 
46; 42 L J. C. P. 16 ; Ashcroft v. 
Crow Cofliery Co., LR.9Q. H. 540. 

(«) Dahl y. Nelson, 6 Ap. Cm. 38. 

(i) Tapscrjtl y. Balfour, supra. See Kay 
r. Field, 8 Q. B. D. 594, the mode of 
loadiug may tw connected with tho place 
of loading; Coverdale v. Grant, 8 Q. B. D. 
600. 
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rightly directed, that if the defendants had used the existing 
means at the port with reasonable dispatch, according to the 
custom, the'jury werei to find for the defendants (u). When 
neither the shipowner Dor the charterer is to blame for delay, the 
number of days runs from the time when the ship is in a dis¬ 
chargeable stato; and, if no period is mentioned, the cargo is to be 
discharged in a reasonable time, to commence from the time when 
the ship is in a state to begin delivering( 0 ). Where £5 per diem 
demurrage was stipulated to l»c paid, “ to reckon from the time of 
tho vessel being ready to unload, and in turn to deliver,” it was 
held that the words “ in turn to deliver " applied to the public 
rules and regulations of the port of discharge, and that the char¬ 
terers were not liable for the payment of demurrage until their u turn 
to deliver ’* had come, in conformity with the regulations of the 
port(j-). If,'after the loading has been completed, the vessel is 
detained by a sudden frost ( y ), or by foul weather and contrary 
winds, no right to deniunago arises by reason of such detention ( 2 ). 

Tho days mentioned in the clause of demurrage are understood, 
it is said, by the custom of the port of London, to be working days, 
and do not, consequently, include Sundays and Custom-house holi¬ 
days^). There does not, howover, appear to be any general 
custom to this effect (/#). Tho lay days allowed are, moroover, to 
be reckoned from the time of the ship's arrival at the usual place 
of discharge, and not from her anival at the entrance of the port, 
although for the purposes of navigation she may have discharged 
a portion of her cargo at the entrance of tho port (c). It is com¬ 
petent for the consignee to show that there is a custom at tho 
port of unloading that the lay days commence at some particular 
period (</). If the parties, by mutual consent, substitute a new 
port for the port mentioned in the rontiact of affreightment, tho 
freighter will be entitled to the lay days, and the shipowner to tho 
demurrage, stipulated for by the oiiginal contract (e). In the caso 
of demurrage, a fraction of a day counts os a day (/). If a con¬ 
signee accepts goods under a bill of lading, at the bottom of which 


(*) Posllflhunile v. Freeland, I F.x. 
D. 156: 6 Ap. fas. 599. 

(v) Brtncn r. Johnson, 1 Cur A M.udi. 
440 ; 10 JL A W. 331. 

(*) Robertson v. Jackson, 2 C R 412 ; 
16 L. J. C. P. 28 ; Taylor v. Clay, 9 Q. 
B. 713 ; Leidrmann v. Schultz, 14 C K. 
61 ; 23 L. J. C. P. 17 ; but eee Lauson 
T. Burn**, 1 H. A V. 396. 

(y) Pringle v. Motiftf, 6 M. A W. 83. 
is) Jamieson v. Laurie, 6 Bro. P. C. 
474. 

(») Cochran r. Rclbenj, 3 Kip 121; 
m " dispute h-moncy” was to bo 
on any time saved in loading, 10 *. 


C hour, and nine days were saved, it was 
1 that theae days 24 hours each, 
not twelve, Labig v. Mollray, 8 Q. B. 
1>. 437. 

(6) Brown r. Johnson, 10 M. A W. 
334. 

(e) Brcrrlon v. Chapman, 7 Bing. 659 ; 
Kill v Anderson, 10 M. A W. 498; 
RaUt/ell v. Lloyd, 1 H. A C. 888 ; 81 L. 
J. Ex. 113. 

(d) Nordrn Steamship Co. T. Dimp&y, 
1 C. P. D. 654. 

(e) Jackson r. Qalloicny, 6 8c. 792. 

(/) Commercial Steamship Co. -V. 
Boulton, L. K. 10 Q. B. 846. 
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is a memorandum, to the effect that the ship is to be cleared 
within a certain time, and that demurrage, at the rate of so much 
p&r diem, is to be paid after that day, he will be liable for the 
payment of such demurrage, and may bo sued therefor by the 
master (g ); but he is not responsible to the master for demurrage 
if no such clause is contained in the bill of lading (h), or if the 
delay is caused by the master’s improperly refusing to deliver the 
whole cargo (t). Where, by the bill of lading, the vessel is to be 
unloaded in her regular turn, the consignor is liable for her deten¬ 
tion beyond her regular turn, although there is no express contract 
for demurrage in the bill of lading ( k ). 

Whore the phraso in the charter-party is general, viz., “ tho 
charterer’s liability to cease when the cargo is shipped,” this in¬ 
cludes all liability as well past as future (l ); but whero the clause, 
was that the liability should cease " as soon as the cargo is shipped, 
loading excepted,” it was held that the charterer was liable for 
delay in loading (m). Where the stipulation is that tho ship is to 
be brought to a particular place, " or as near thereto as she may 
safely get,” this refers to any permanent obstacle as well as to any¬ 
thing endangering her safety (n). 

It is not unusual for the charter-party to give the shipowner a 
lien on tho cargo for demurrage, and to provido that the char¬ 
terer’s responsibility is to cease on shipment of tho cargo. Such 
an agreement is, of course, binding, and, if that is the intention of 
the parties as collected from the instrument, will relievo the char¬ 
terer from responsibility for demurrage at the port of loading as 
well as at that of discharge (o). But such a construction should 
not bo adopted, unless the intention of tho parties is quite clear; 
for the safer and justcr conclusion in tho case of doubt is that it 
absolves the charterer, when once cargo of sufficient value is on 
board, from all liabilities, which, but for it, he might incur in 
respect of anything happening after the sailing of the ship, or 
more properly speaking, after tho bill of lading is given, as it were, 
to replace the charter-party ( p). And even where the charterer is 


(g) Jesscn x. Solly, 4 Taunt 54 ; Stindt 
v. JtoUrts, 17 L. J. Q. B. 166 ; 12 Jnr. 
618 ; Wegener r. Smith, 16 C. B. 285 ; 
24 L. J. C. P. 26. 

(A) Brouncker r. Scott, 4 Taunt 1 ; 
Smith v. Sietcking, 5 Ell. k BL 589 ; 24 
L. J. Q. B. 257 ; Chappel x. Comfort, 
10 C. B. N. 8. 802; 31 L J. C. P. 58. 

(i) Young r. Moeller, GYM k BL 762; 
8. C. nora. Holler V. Young, 25 L. J. 
Q. B, 94. 

(A) Cawthron y. TriektU, 15 C. B. N. 
8: 754 ; 83 L. J. C. P. 182: and aeo 
Shadforthx. Cory, 32 L. J. Q. B. 879. 

(0 Bannister r. Breslauer, infra ; Kish 
v. Cory k L It. 10 Q. B. 653 ; french v. 


Gerber, 1 C. P. D. 737 ; 2 C. P. D. 247, 
C. A. 

(m) Lister v. Van Jlaansbcrgcn , 1 Q. 
B. D. 269. 

(n) Dahl r. N4son, 12 Cli. D. 668, C. 
A. ; 6 Ap. Co*. 38. Sec Capper r. Wal¬ 
lace, 6 Q. B. J>. 163. 

(o) Bannister r. Breslauer, L. E. 2 C. 

P. 497 ; Kish v. Cory, L R. 10. Q. B. 
653 : Sanauinetti v. Pacific Steam Nav. 
Co., 2 Q. B. 1). 238. 

(p) Brrtt, J., Gray v. Car.-, L. R. 6 

Q. B. 522, 537 ; Cristofferscn v. Hansen, 
L. It. 7 Q. B. 569 : Lockhart v. Falk, 
L. K. 10 Kx 132. 

L L • 
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discharged, it does not necessarily follow that the responsibility is 
transferred to the holder of the bill of lading (g). 

Primage and average ,—The freighter whose merchandise has 
been conveyed to the port of destination is also liablo for the pay¬ 
ment of certain customary charges called primage and average. 
The first is a small customary payment to the master for his 
trouble, and the second consists of several petty charges, such as 
towage, beaconage, pilotage, «fcc. (r). 

General average anil contribution .—By the ancient laws of 
the Rhodians, it was provided that, if several persons had laden 
goods on board a ship to be carried for hire, and the goods of one 
of them were thrown overboard in a storm to lighten the vessel 
and save her from perishing, the loss incurred for the sake of all 
should be mado good by the contribution of all (a). This equitable 
rale of law was adopted by the Romans, and has been introduced 
into the maritime code of continental Europe. It is said to have 
been engrafted upon our own common law by the Normans, and 
has certainly existed as a custom amongst merchants in this 
country from a very early period. The obligation to contribute, 
which is deemed by the common law to be tacitly entered iuto by 
the shipowners and owners of the cargo, is called general or gross 
average; and the parties subject thereto are bound to contribute 
ratcably according to the valuo of their several proportions of tho 
property saved. The law of contribution is thus explained by 
Domat in his Treatise on the Civil Law:—“ When, in order to 
lighten a ship in peril of shipwreck, part of the cargo is cast into 
the sea, and the ship by that means is saved, this loss is common 
to all those who have anything to lose in that peril. Thus the 
master of the ship, all those whose merchandise or effects liavo 
been saved, and those whose goods have been thrown overboard, 
will each bear their share of the loss, in proportion to the share 
they had in the whole. If, for example, the ship and the wholo 


( 7 ) An intention to charge the holder 
of the hill of lading with demurrage attho 
port of loading, woe held not to ho ex¬ 
pressed in Smith v. S if viking, 4 E. & It. 
945 ; 24 L. J. Q. B. 257; by tho words 
“ paying for tho said goods as per charter- 
party.’' The words “paying freight as 
per charter-party,” Were held in Charnel 
v. Com/or/, 10 C. B. N. 8 . 802 ; 81 L. J. 
C. P. 58, not to make the holder of tho 
bill of lading liablo for demurrage at tho 
port of discharge; and in Fry v. Chartered 
Bk. of India, L R. 1 G P. 689, not to 
mako the holder of the bill of lading of a 
part of tho cargo liable for the eutiro 
freight In IVcgncr v. Smith, 15 C. B. 
285; 24 L. J. G P. 25, words making 
the goods “deliverable to order against 


payment of the agreed freight and other 
conditions as per charter-party,” were held 
to mako the consignee liablo for demur¬ 
rage at the port of delivery, Kcm v. 
Dcslandcs, 10 C. B. N. S. 205 ; 80 L. J. 
G P. 297; tire words “ paying freight 
for the said goods as usual,” were held to 
introduce a claim of lien from the charter- 
party into the bill of lading; but this 
caso has boon doubted; per Brett, J., 
Gray r. Carr, L. R. 6 Q. B. 540. 

(r) Abbott, 404 ■; Pothier (Avaries), 
No. 147. 

(a) Dig. lib. 14, tit 2, lex 1 , De lege 
JUiodid; Pothier, Traite des Avarios, 
Partie 2, od. Dupin, 871; Code de Com¬ 
merce, liv. 2, tit 12, Des Avaries. 
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cargo were worth 100,000 crowns, and that which was cast over¬ 
board was worth 20,000 crowns, the loss being a fifth, each will 
contribnte a fifth part of the value of what he has saved, which. 
will make in all 16,000 crowns; and by this contribution, those • 
who lost the 20,000 crowns, in recovering 16,000, will remain 
losers only of a fifth part, like the rest ” (t). 

Everything saved pays contribution according to its value ; the 
shipowner contributes in proportion to the value of the ship and 
furniture, except tho provisions of the passengers and crew (u), and 
the passengers and owners of goods shipped on board in propor¬ 
tion to the value of the property they save, excepting the clothes 
on their backs, but not excepting their wearing apparel and jewels- 
deposited on board (x). The freight and earnings of the ship, after 
deducting the wages of the master and crew and other expenses of 
the voyage, likewise form tho subject of contribution and general 
average; and, if a ship be chartered out and home for one entire 
and indivisible sum for the use of the ship out and home, tho 
entire freight for the outward and homeward voyage must, when 
ultimately earned, contribute to the loss, whether tho loss has 
occurred upon the outward or tho homeward voyage (y). Goods 
stowed upon tho deck of tho vessel, and thrown overboard-during 
a storm, are excluded from the benefit of general averago and con¬ 
tribution. Where a deck cargo was loaded on deck with the con¬ 
sent of tho cargo-owner on a general ship, and thero was no alleged 
custom bearing upon the case («), the other cargo owners were held 
not liable as for general averago in respect of jettison of the deck 
cargo (a). If goods are so loaded without the consent of the cargo- 
owner, the ship-owner is himself liable (b), and if it is agreed 
between the cargo-owner and the ship-owner that a deck cargo 
shall be carried, and the ship-owner and cargo-owner get the whole 
of the benefit from the jettison, it seems the ship-owner is liable (c). 

To establish a claim for general average, it must be shown that 
tho goods were thrown overboard in a moment of distress and 
danger, with a view of preserving the ship and cargo ; if they havo 
been washed out of tho ship by the violenco of the waves, or havo 
been damaged or destroyed by lightning or tempest, or have been 
unnecessarily cast overboard by the master, or crew, or passengers, 
the loss will not support a claim for general average ( d ). If tho 

(0 Domat, lea Loia Civile®, liv. 2, tit (*) Seo Miller r. Tiikcrington, 80 L. 

9, m. 2, 6 . J. Ex. 217 : 31 L. J. Ex. 363. 

a Brown v. Stapyleton, 4 Bing. 119. («) Wright v. Afarvood, 7 Q. B. D. 

Pothier, Avarice, art. 3: by tho 62. 

civil law, wearing apparel was made to (6) Ih. ; this case practically overrules 
contribute towards tue general average ; Mihcard r. Hibbert, 3 Q. B. 120. 

Dig. lib. 14, tit. 2, lex 2, s. 2. («) lb. ; Jofmaon v. Chapman, 10 a B. 

„ (V) William y. Land. A. Co., 1 M. k N. S. 663. 

8- 526. {(^Mouse’s ease, 12 Ca 63; Dobson 

U L 2 
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roasts and cables of the vessel have been cut away for the purpose 
of preventing shipwreck, the owners of the cargo must contribute 
towards the loss of the shipowner; but, if they are blown away, 
or injured in consequence of the necessity of carrying a great and 
unusual press of cauvas to escape a threatening danger, or if the 
ship was not seaworthy at the commencement of the voyage, and 
the loss was occasioned by reason of such uuseaworthiness, the 
loss is not the subject of contribution aud general average (e). If 
a mast is cut away with a view to saving the whole adveuture, but 
at the time when it is cut away it is certain to be lost in any 
event, then there is no “ sacrifice ” of the mast, and therefore no 
claim for general average (/). If a ship accidentally runs foul of 
another ship in a fog or storm, and the master is compelled to cut 
away his rigging in order to preserve the ship and cargo, and is 
obliged to put into port to repair and renew that which has been 
sacrificed, the expense of rc-landing and warehousing the cargo, of 
pilotage, and of the repairs, so far as they nro absolutely necessary 
to enable the cargo to be forwarded, form the subject of general 
average (#). In order to give rise to a charge os general average, 
it is essential that there should he a voluntary sacrifice to preserve 
moro subjects than one, exposed to a common jeopardy ; but an 
extraordinary expenditure incurred for that purpose is os much a 
sacrifice, as if, instead of money being expended for tho purpose, 
money worth wero thrown away. It is immaterial whether tho 
shipowner sacrifices a cable or an anchor to get the ship off a 
shoal or pays tho worth of it to hire those extra services which get 
her off (/t). If part of the cargo has been taken out and put into 
lighters, to enable a stranded vessel to be got afloat and sent into 
port for repairs, the whole expense of the operation, which is for 
the common benefit of ship, goods, and freight, forms the subject 
of general average (•); but not, as a general rule, expenses in¬ 
curred, after the cargo has been safely discharged and warehoused, 
for the purpose of saving the ship alone (k). So long as tho ex¬ 
penditure by the shipowner is merely such as he should incur in 
the fulfilment of his ordinary duty as shipowner, it cannot be 
general average; but the expenditure in raising a submerged 


r. IVileon, 3 Canipb. 436 ; Pothicr, Part 

2, a 2, art 1 . 

(«) Birkley v. Presgrove, 1 East, 220 
Covington r. Roberts, 6 It. I P. 379 
Power r. UHtitmore, 4 W. & 8. 149 
Sehloss v. JlerivU, 14 C. 11. N. S. 8!»: 32 
L. J. (!. P. 211 ; Dig. lib. 14. tit. 2, lex 

3, lex 6 ; Dotnat. lir. 2, tit 19. a. i 11. 
(/) Shepherd v. KoWjcn, 2 C. P. D. 

685, C. A. 

(</) Plummer r. Wihiman, 3 M. k S. 
482, qnalifiod by ilalUU v. IKigram, 9 


C. B. 601; 19 L. J. C. P. 288 ; Hall v. 
Janrun, 4 Ell. k 1*1. 508 ; Harrison v. 
Rank of A ustralasia, 1#. R. 7 Ex. 30 : 41 
L. J. Kx. 36 ; Allwood v. Seller, 6 Q. 11. 

D. 286, C. A. 

(A) Per Blackburn, J., Kemp v. Haiti, 
flay, 6 II. k S. 723; 34 L. J. Q. B. 233. 

(») Moran r. Jones, 7 Ell. k BL 533: 
26 L. J. Q. B. 187. 

(fc) Job r. LangUm, 6 Ell. k Bl. 702 ; 
26 L. J. Q. B. 97 ; fPaltkew v. Mavro- 
jani, 7.. It. 5 Ex. 116; 39 L J. Ex. 81. 
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vessel with cargo is extraordinary expenditure, and is, if incurred 
to save the cargo as well as the ship (which primd facie is the 
object of such an expenditure), chargeable against all the subjects 
in jeopardy saved by this expenditure (Q. So also the expense of 
hiring extra hands to pump (m), and the burning of spars and 
cargo as fuel for the engine to work the pump (n), and throwing 
water on the cargo in case of fire (nn), has been held to be general 


average. 

The American courts have enlarged the limit of general average, 
and have included within description of extraordinary expenses in¬ 
curred for the common benefit, the expenses of repairs rendered 
necessary by extraordinary perils, and made at an intermediate 
port for the purpose of prosecuting the voyage (o). 

If it is necessary to lighten the ship to enable her to get into a 
port of safety, and a portion of the cargo is taken out for the pur¬ 
pose and put into lighters, and the lighters perish ere they reach 
tb^shore, the loss will bo common, and the owners of tho residue 
of the cargo must contribute thereto, as it was for the general 
benefit that the discharge was made. But, if the ship is cast away 
and tho lighter gets safe to port, there is then, it is said, no contri¬ 
bution, but each must bear his own loss. If a ship that has been 
saved from one danger of shipwreck by throwing some of tho 
goods overboard is afterwards sunk in another place, and a por¬ 
tion of the cargo is recovered from the wreck, tho owners of the 
cargo so recovered must contribute to make up the loss of thoso 
whoso goods wore thrown overboard for the purpose of avoiding 
tho first peril, as tho goods recovered might then have perished 
but for the sacrifice of the things thrown overboard to escape it. 
But, if he whose goods were thrown overboard at first happens 
afterwards to recover them, ho shall not contribute towards tho 
subsequent loss, ns that loss has in nowise contributed to tho safety 
of the goods so recovered. If by reason of a jettison of goods 
some portions of the residue of the cargo have been exposod and 
injured, this injury must, by the civil law, be made good by contri¬ 
bution. The owner of the damaged goods himself contributes 
towards the total loss according to the actual value of such goods 
after the injury, and is then entitled to contribution in respect of 
his own partial loss (p). 

Salvage paid to recaptors, money or goods given as a compo¬ 
sition to pirates to save the rest, and expenses incurred in 
reclaiming the ship, or defending a suit in a foreign court of 


(0 Per Blackburn, J., Kemp v. llalli - 
day , 6 B. A 8 . 72S ; 34 L. J. Q. B. 233. 

(m) Wilson r. Bank of Victoria, L. 1L 
2 Q. B. 208. 

(n) Robinson y. Price, 2 Q. B. D. 295. 


(»») Wkxtceross Wire Co. r. SaaU, 8 
Q. B. I). 653. 

(o) Bovill, C. J.. Waltketo r. ilavro • 
(py$ ig! lib. 14, lit. i. lex 4, as. 1, 2 , 
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Admiralty, and obtaining her discharge from an unjuBt capture or 
detention, are all the proper subjects of general contribution (q). 
It has been held that the expenditure of ammunition in resisting 
capture by a privateer, the damage done to the ship in the combat, 
and tho expense of curing the wounded, are not the subject of 
contribution and general average. Tho correctness of this de¬ 
cision, however, may be doubted, opposed as it is to the opinions 
of 6omo of tho most eminent writers on maritime law, and to the 
acknowledged principle of contribution (r). “ A practice formerly 
prevailed in this country to value the goods at their invoice price 
or prime cost, if tho loss happened before half tho voyage was 
performed ; but, if it happened afterwards, then to value the goods 
at the clear price which they would have fetched at the place of 
* destination. The last valuation is now adopted in all cases where 
the averago is adjusted after the ship's arrival at the plaoo of 
destination. But, if tho ship is compelled to return to its port of 
lading, and the average is immediately adjusted, tho goods o*ly 
contribute according to tho invoice prico”(s), or even less, if in all 
probability they would have arrived ih a damaged state ; the 
general rulo being that tho value of goods jettisoned is to bo 
taken to bo tho sura which it may fairly be assumed they would 
have been worth to tho owner at the port of adjustment (t). As 
soon as tho average has been calculated and the oxact amount of con¬ 
tribution ascertained, an action may be brought for its recovery (u). 

Where there has been a general average loss, the shipowner 
must take 6uch steps as are necessary upon his part to procure an 
adjustment of the general average and secure its payment (x). 

Transfer of bills of lading .—Tho contract evidenced by a 
bill of lading is transferred by the indorsement and delivery of 
the instrument to the indorsee, so as to enable tho latter to 
maintain an action, or bo sued, upon it (y). If the consignor 
under a bill of lading, making the goods deliverable to order or 
assigns, indorses tho bill in blank, and deposits it as a security for 
an advance of money, and on re-payment of the advance the bill 
is re-indorsed and re-delivercd to him, he is remitted to all his 


7 ; Donut, liv. 2, tit. 9, a. 14 (A varies), 
No. 145 ; Pothier, dcs Avaries, art. 4. 

(g) Marshall on Insurance, 4th ed., by 
Mr. Justice Shee, p. 425, tho leading 
principle is thus stated : Omnium conin'- 
tnUionc sarciatur quod pro omnibus datum 
cat. 

(r) Taylor r. Curtis, 6 Taunt 608 ; 
tft. 638—643 ; Phillips on Insurance, 
837 ; Benecke, 280; l’othier (Avaries), 
s. 2, No. 144. 

(•) Ahbou, Contribution. 

(t) Fletcher v. Alexander, L. R. 3 C. 


P. 375; 37 L. J. C. P. 193. 

(w) liirkley v. Presgrave, 1 East, 220 ; 
see the form of declaration, Schloss v. 
Heriot, 14 C. R N. 8. 59 ; 32 L. J. C. 
P. 214. 

(x) Crooks v. AUan, 6 Q. B. D. 38. 

(y) 18 k 19 Viet c. Ill ; see Dracaeh; 
v. Anglo-Egyptian Navigation Co., L. R 
3 C. P. 190 ; Smurthwaite v. Wilkins 
13 C. B. N. S. 842 ; 31 L. J. C. P. 214 ' 
The Figlia Maggion, L R. 2 A. & E 
106 ; 37 L. J. Adm. 52 ; The Freedom 
L. R. 3 P. C. 394 ; 24 Viet c. IQ, a. 6 
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rights under the original contract as against the shipowners, and 
may sue them for a breach, whether occurring before or after the 
re-indorsement (a). 

Damages for breach of charter-parties. —The measure of 
damages for the breach of the ordinary contract or covenant in a 
charter-party to procure and ship a cargo aud pay freight (ante, 
p. 482) is to bo ascertained by calculating the freight to bo 
oamed, and deducting the expenso which the shipowner would 
have been put to, but did not incur, in earning it, and also what 
the ship earned (if anything) during the period which would have 
been occupied in performing the voyage if the charter-party had 
been fulfilled (a). If, subsequently to the breach of contract, the 
shipmaster has been offered a cargo and has refused it, or lias 
ueglectod an opportunity of receiving cargo and earning freight, 
the measure of damages will be the amount of freight agreed to 
bo paid, minus what the shipmaster might have earned if ho hud 
thought fit (b). When goods shipped on board have been sold at 
an intermediate port to defray expenses necessarily incurred in 
repairing the vessel, the shipper is not entitled to claim the prico 
they might have realised at the port of delivery unless tho ship 
and cargo arrivo there in safety (c). 

Restrictions on the carriage of dangerous goods. —By tho 
3G & 37 Viet. c. 85, s. 25, tho master or owner of any vessel may 
refuse to tako on board any package or parcel which ho suspects 
to contain goods of a dangerous nature, and may requiro it to bo 
opened to ascertain the fact. By s. 2G, where any dangerous 
goods (d) or any goods which, in the judgment of tho master or 
owner of tho vessel arc of a dangerous nature, have been sont or 
brought ^aboard auy vessel without being marked or without 
notice being given as required by the Act (c), the master or owner 
of the vessel may causo such goods to be thrown overboard, 
together with any package or receptacle in which they aro con¬ 
tained ; and neither the master nor the owner of the vessel will be 
subject to any liability in respect of such throwing overboard. 

Carnage of passengers and merchandise by land by parties 
not being common carriers—Injuries to passengers and goods .— 
All persons who undertake the work of carrying pttssengers by 

(*) Short t. Simpson, L. R. 1 C. P. nitro glycerine, petroleum, or any other 
248 ; 36 L. J. C. P. 147. goods of a dangerous nature, soct. 23. 

(a) Smith v. Jf'Cuirt, 3H. AN.567 ; See also 38 Viet c. 17, }*d, p. 527. 

27 L. J. Kx. 465 Wilson v. Hicks, 26 (r) lty *«t 23. tho nature of the gooda 

ib. 242. must 1» marked on the outaido of the 

(5) Harriet v. Edmonds, 1 C. & K. package, and written notice of their 
686 . nature aud of tho name >‘.nd address of . 

(o) Atkinson y. Stephens, 21 L. J. Kx. the sender or carrier must bo given at or 
333. beforo the time of sending tue same to 

(rf) That is, aquafortis, vitriol, naphtha, be shipped, or taling the same on board 
benzine, gunpowder, lucifer matches, the vessel. 
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land for hire impliedly Warrant their vehicles, horses, harness, and 
equipments to be roadworthy, in good travelling order, and rea¬ 
sonably secure and sufficient in strength for the accomplishment 
of the journey, so far as that condition of things can be secured 
by the exercise of skill and foresight; but the carrier does not 
warrant that they shall be perfect for their purpose; and, there¬ 
fore, ho is not responsible for a defect in the vehicle, the existence 
of which no skill, care, or foresight could have detected (/), but 
ho ought reasonably to examine the vehicle (g ). As the work of 
driving is a work of skill, the carrier or coach-proprietor impliedly 
* undertakes, if he drives himself, that ho is possessed of, and will 
exercise, competent skill aud knowledge of driving.-' If, on the 
other hand, ho accomplishes the work through the medium of 
inferior agents and servants he impliedly undertakes to provide 
fit and proper persons to execute the office. If the driver over¬ 
loads tho carriage, or drives with immoderate speed, or with 
defective reins, or with reins so loose that he cannot readily 
command his horses, or if he passes uuncccssarily along unsafe 
parts of the road, or through narrow gateways or dangerous pas¬ 
sages, or takes the wrong side of the road, and a collision occur?, 
the proprietor of the carriage will l>e nnswcrablo for injuries sus¬ 
tained by the passengers (/t). And, if, from the negligence or 
recklessness of the driver, or defects in tho carriage, harness, or 
equipments, the passenger is placed in so perilous a situation ns to 
render it advisable for him to leap to the ground to avoid a 
greater peril reasonably to l>c apprehended, and he sustains an 
injury in so doing, the coach proprietor is responsible (*). In deter¬ 
mining the question of negligence in cases of collision, the law or 
custom of tho road as to passing vehicles is to be taken into con¬ 
sideration ; but it does not follow that a person who neglects that 
custom and is on tho wrong side of the road when a collision takes 
place, is necessarily guilty of negligence. “Circumstances may 
frequently arise, where a deviation from what is called the law of 
the road would not only be justifiable, but absolutely neces- 
sary" (i). 

Carriers of passengers by railway contract that all persons 
connected with the earning and with the means and appliances of 
the carrying, such as the carriages, the road, or signalling, shall uso 

(/) Burns r. Cork Bandon By. Co., Aston r. Heaven, 2 Em 535. 

13 Ir. C. L. R. 546 ; Christie r. Urm, (?) Itichnrdaon v. 0. E. By. Co., L R. 
2 Campb. 81 ; Sharp r. Urey, 9 Bing. 10 C. P. 480, reversed-on the tindinga on 
457 ; 2 M. & 8c. 820; Readhead r. The appeal, 1 C. P. D. 842. 

Midland Ry. Co., L. R. 4 Q. B. 379 ; 38 [k) Aston v. Heaven, 2 Em 585 : 

li. J. Q. B. 160 ; Francis r. Coekerr/l, L Brtmner r. Williams, 1 C. A P. 414. 

R. 5 Q. B. 184 ; ib., 501 ; 39 I* J. Q. B. (i) Jones r. Boyce, 1 8tark. 498. 

291: an overloaded c*»ch is not road- (*) Wayde v. Lady Carr, 2 D. It R. 

worthy, Israel r. Clarke, 4 Jtap. 259; 256. 



• SECT. IV.] * CARRIERS. -. . 521 

care and diligence; but they do not contract that other railway 
companies who may be entitled to use the railway shall not be 
guilty of negligence in the management of their trains ( l ). 

Every carrier of passengers for hire, whether he be or be 
not a common carrier, is bound to exercise the greatest care 
and forethought for securing the safety of his passengers, and 
is answerable for the smallest negligence on bis own part, or on 
the part of his servants and agents (m), but not for unforeseen 
accidents and misfortunes, which care and vigilance could not have 
provided against or prevented. Ho “ does not warrant the absolute 
safety of his passengers. His undertaking as to them goes no 
further than this, that as far as human care and foresight can go, 
he will provide for their safety." “ When everything has been 
done that human prudence can suggest, an accident may happen. 
The lights may, in a dark night, be obscured by fog; the horses 
frightened ; or the coachman may be deceived by a sudden 
alteration in the position.of objects near the road by which he had 
been used to be directed in former journeys; and if, having 
exerted proper skill and care, he from accident gets off the road, 
the proprietors are not answerable for what happens from his 
doing so." But the breaking down or overturning of- a coach is 
primd facie proof of negligence on the part of the driver, and ho 
must rebut this presumption, if it ho unfounded, by showing that 
“the damage arose from what the law considers a mcro acci¬ 
dent ” (n). When the carriage is by railway, the railway company 
is bound to keep the railway itself in good travelling order, and fit 
for use, and to provide roadworthy engines and carriages, skilful 
drivers and engineers, and all things necessary for the safe con¬ 
veyance of such passengers; and by the 31 & 32 Viet. c. 119, s. 22, 
to provide in certain cases for means of communication between 
the passengers and the guard. But the company is not bound, at 
its peril, to provide a roadworthy carrioge, and will not be 
responsible to a passenger, if the defect in the carriage is such 
that it could neither be guarded against in the process of construc¬ 
tion, nor discovered by subsequent examination (o). 

If the driver of a railway-engine drives at a dangerous speed, or 
from negligence or unskilfulness causes the train to bo thrown off 
the rails, or to come into collision with another train, the railway 
company is responsible for all damages and injuries that may have 


(l) Wright v. Midland Ry. Co., L. R. 
Ex. 137 ; 42 L. J. Ex. 89. As to this 
see pent, n. 563. 

(»*) Jackson v. TUldt, 2 Stxrk. 3S; 
Dullcy v. Smith, 1 Campb. 169. 

(») Crofts v. fFaicrkoHsr , 11 Moore, 


137 ; 3 Bing. 321; Sharp v. Grey, 2 M. 
& Sc. 620; 9 Bing. 460 ; Harris v. Cos¬ 
tar, 1 C. & P. 637. 

(o) Read head r. Midland Ry. Co., L. 
R 2Q.B. 412 : S C. (Kxch. Ch.), ibid. 
4 Q. II. 379. 
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been sustained by the passengers ( p ). But if a railway-train runs 
off the line in consequence of the wilful and malicious act of a 
stranger, who has placed a stone on the railway, then, as there is 
no negligence on the part of the railway company, they are not 
responsible for the consequences (q). 

A railway company will bo responsible for an injury sustained 
by a child between the ages of three and twelve, travelling with 
its mother, although no separate fare was paid for the child, at all 
events in the absence of fraud on the part of the mother (r), and 
the company cannot shield itself under the contract with the 
mother (a). The contract seems to be made by the invitation to 
take the seat in the train and the acceptance of it, and it is im¬ 
material whether the traveller himself took a ticket or paid the 
fare ( t ). But where a servant has taken a ticket for himself, the 
master cannot sue, because the tort arises out of a contract to 
which tho master is not a party, and there is no duty towards the 
master (u). It scorns, however, that where the servant has taken 
a ticket from ono company and has been injured by tho ncgligcnco 
of another, tlu; master may huo that compauy with whom neither 
has contracted (x). These cases do not appear to bo satisfactory; 
but it seems that, though generally speaking an action against a 
railway company for a tort in form is substantially for a breach of 
contract, where thoro is a contract express or implied betwoen the 
parties, yet there is, beyond the contract, a duty which tho law 
imposes upon all, namely, to do no act to injuro another ( z). 

When the venj occurrence of a railway accident ia primd 
facie proof of meyligcncc. —When both the railway itself, and the 
carnages in which tho passengers arc conveyed, are under tho 
exclusive control of the company carrying the passengers, tho very 
fact of a train’s running off the line has been held to bo primd 
facie proof of negligence on tho part of such company, or its 
officers, and throws upon them the burthen of explaining how it 
happened, ami of showing that it occurred without any fault or 
neglect of duty on their part (a). And it is not sufficient to show 
that other companies had running powers over their line, without 


(p) CollcU v. Loral 4 A'. W. Ry. Co., 
36 Q. B. 084 ; Skinner v. Lund., Rr. 
4c. Ry. Co., 6 Exch. 787. 

(a) Latch v. Rumner Ry. Co., 27 Law 
J. Exch. 166. 

(r) Austin v. QL West. Ry. Co., L. R. 
2 Q. B. 442. 

(s) 8. C. 

(0 Marshall r. Y. 4 N. Ry. Co., 11 
C. H. 655 ; Austin v. 0. W. Ry. Co., 
supra. 

(u) Alton v. Midland Ry. Co., 19 C. 
B N. 8. 213; 34 L. J. C. P. 292. 


(*) Derringer v. Ot. Rut. Ry. Co., 48 
L. J. C. P. 400, per Lopoa, J. 

(=) Fleming r. M. S. 4 L. Ry. Co., 4 
Q. B. I). 81; Foulkcs r. Met. Dist. Ry. 
Co., 4 C. P. D. 267 ; 6 C. P. D. 167. 

(a) Carpuc v. Loud. 4 Rr. Ry. Co., 5 
Q. B. 761 ; Latch v. Sumner Ry. Co., 
supm ; Duttxun r. Maneh. 4c. Ry. Co., 
5 Low T. R N. 8. 682; sco SeoU v. 
Load. Dock Co., 34 I aw J. Exch. 17 \ib. 
220 ; m to interrogatories in cases of 
collision, sc* Bcekervaisc r. Ot. West. 
Ry., L. R. 6 a P. 36. 
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showing affirmatively that it was through the negligence of such 
other companies that the accident occurred (6). But if the acci¬ 
dent is primd facie caused by the negligence of some third 
person, for whom the defendants are not responsible, e.g., a con¬ 
tractor engaged in placing iron gilders over the defendant’s line 
for some third person, it must be shown that the accident resulted 
from, or might not have occurred, but for, the defendant’s omitting 
to take some precaution usually adopted in such cases (c). If it 
appears that the train went off the rails when travelling at a 
moderate speed, and that the wheels of the carriages and engine 
wore properly constructed, and the railway itself was properly 
made and in good order, and that the departure of the engine and 
carriages from the rails might have been occasioned by the 
malicious trespass of a stranger (ante, p. . r »22), thero will be 
nothing to establish even a pi imd facie case of negligence against 
the company ( d ). ’ But if the railway bridges or viaducts have not 
been properly constructed, or havo not been carefully maintained 
and repaired, so as to onable them to resist the violence of storms 
and floods which may be expected occasionally to occur, and 
injuries are theroby caused Co passengers (c), tho railway company 
will bo responsible in damages, although they may havo employed 
competent engineers and workmen, and have used tho best mate¬ 
rials in tho work (/). 

The 8 Viet. c. 20 8. 68, imposes no duty on a railway company 
towards their passengers to keep up fences so as to prevent cattle 
straying from adjoining lands on to tho line. Neither aro tho 
company bound, at common law, to maintain fences sufficient to 
keep cattle off the line under all circumstances; hut they aro 
bound to use every reasonable caro to prevent them straying on 
tho line (g ). 

Every person who receives goods to bo carried from one place 
to another is bound to provide tarpaulins and proper “ covering to 
protect the goods from injury by rain ” (A). 

Loss of goods or money by the way .—A person who receives 
things to bo carried by him for hire to a certain destination can¬ 
not set up a mere loss of them by tho way as an answer to an 
action for the non-delivery of them according to his contract (ante, 


(b) Ayles r. South-East. Ry., L. R. 8 
Exch. 146. 

(c) Daniel v. Metropolitan Ry., I*. R. 
8 C. P. 216 ; 3 Ibid. 591; 5 KngL k It. 
App. 45. 

(d) Bird r. Gt. Northern Ry. Co., 28 
Law J. Exch. 3. 

(*) GL IFtsL tbe. of Canada v. Fawcett, 
1 Moore’s P. C. N. 8. 101. 

(/) Grots r. Chester & Holyhead Ry. 
Co., 2 Exch. 255. 


{g) Buxton v. North Eastern Ry. Co., 

L. If. 3 Q. 1). 549 ; they are bound to 
foncc for the benefit of the occupier, so 
ss to prevent his cattle from straying, 
even although tho owner of the land has 

to taJco money in lieu of fencing, 
v. O. W. Ry., 7 Q. B. D. 822. 

(A) Webb v. Page, 6 8c. N. R. 957; 
6 M. t Gr. 204 ; Walker r. Jackson. 10 

M. k W. 168. 




524 


CONTRACTS FOR SERVICES. [BK. IL CHAP. II. 

p. 494). Where the plaintiff delivered to the defendant 3i., to be 
carried to Southwark, for reasonable hire and reward, it was held 
that the law would imply a promise from the defendant “ safely 
to convey ” the money, although he was not a common carrier, 
and although no sum certain had been agreed to be paid him 
as the price of the carriage (/). And, where a traveller hired a 
cab for the conveyance of himself and his luggage to a railway 
station, and the luggage was placed on tho outside of tho cab, 
it was held that the law would imply from the acceptance of 
the ljggagc by the cabman to be carried, together with the pas- 
senger, for hire, a promise from him “safely and securely” to 
carry it, and that he was responsible for the loss of a portion 
of it by the way (k). This promise to carry safely, which tho 
law implies from nil persons who undertake the carriage of 
goods for hire, is not understood to mean that the goods shall 
be carried and delivered safe at all events, but that they shall bo 
kept safe from all such hazards and contingencies as might have 
been foreseen and guarded against by the exercise of vigilanco 
or skill. Tho contract is “a contract to cany safely and se¬ 
curely as fur as regards the neglect # of the carrior himself and 
his servants, but not to insure the safety of tho goods ; ” and tho 
carrior therefore would not lie liable for losses by robbers, or any 
taking by force; but he is primA facie responsible for a secret 
theft of them, and am only discharge himself from liability by 
proving his own care and watchfulness and blainelessuess in tho 
matter {ante, p. 495). 

Where tho defendant received eleven boxes of gold dust, under 
a special contract to carry them and deliver them at the Bank of 
England, " robbers and dangers of the road excepted,” and one of 
the boxes was secretly stolen, it was held that the defendant was 
responsible for the loss; that a secret theft or pilfering was not 
within tho exception as to robbers, nor was it a danger of the road 
within the meaning of the contract (l). If the owner accom¬ 
panies the goods to take care of them, and loses them himself, the 
earner is not responsible for the loss (tn). 

Who is to he deemed a common carrier .—Every person who 
plies with a carriago by land, or a boat or vessel by water, between 
different places, and professes openly to carry passengers and goods 
for hire, is a common carrier. Such are railway companies, who 
profess to carry passengers, parcels, and merchandise, stsge-coach 
and stage-waggon proprietors, lightermen, hoymen, barge owners, 


(*) Rogers v. Head, Cro. Jac. 262; 
MaKheuu v. Hopping, 1 Keb. 852. 

(*) v. Hill, 2 C. B. 877 ; 15 I* 
J. C. P. 182. 

(1) Dt RrtktcHild y. R. M. SI. P. Co., 


7 Kxch. 734 ; 21 I* J. Ex. 278. 

(») Brind v. Dale, 8 C. k P. 209, 211} 
2 11. k Rob. 80; see also cases as to pas¬ 
senger's luggage, pool, p. 544. 
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canal boatmen, and the owners and masters of ships and steam¬ 
boats employed as general ships trading regularly from port to 
port for the transportation of all persons offering themselves or their 
goods to be conveyed for hire to the port of destination (n). The 
owner of a cart or carriage who does not ply regularly for hire to a 
particular destination, but merely lets out a private carriage, with 
horses and driver, by the hour, day, or job, to proceed to any 
destination ordered by the hirer, is not a common carrier. A 
London cabdriver or hackney coachman, for example, is not a 
common carrier (o), nor is a furniture.remover (oo); but a barge- 
owner is, although he does not ply between any fixed termini, and 
only lets his barges for a single voyage to oue person nt a time, 
if he lets out his vessels for the conveyance of the goods of any 
person who applies to him (p). Railway companies are, apart 
from statuto law or special contract, common carriers, aud tho 
Railway Clauses Act, 1843 (q) t provides that they shall not be 
liable to any greater extent than common carriers; but their 
rights and liabilities are further regulated aud limited, as wo 
shall sec, both by statuto and by special contracts. It 
is tho duty of all who hold themselves out to tho world as 
common carriers to carry, for every person who tenders, them tho 
proper charge, all goods which they have convenience for carry¬ 
ing, and in respect of which they hold themselves out as carriers, 
without subjecting tho person tendering the goods to any unrea¬ 
sonable or unusual conditions (r). By many of the railway Acts 
it is expressly enacted that railway companies shall act as common 
carriers, that they shall convey passengers and goods by locomo¬ 
tive ongines, and that they shall provide for all persons conveying 
and sending goods by their railway every reasonable convenience 
and facility for the loading and unloading of goods («). 

Duties of the common carrier. —Every common carrier is 
bound to accept and carry all such things as ho publicly professes 
to carry for all persons who are ready and willing to pay him 
his customary hire, provided he has room in his cart or carriage 
for their conveyance, and has declared his iutention to set out on 
his accustomed journey ( t ). He is bound to carry them to and 
from the places to which he professes to carry, although one of 
those places may be without the realm (n ); for whenever a man 

(n) Lncftt r. Hobbs, 2 Show. 127 ; 9 Ex. 338 ; 43 L. J. Ex. 218. 

Robinson v. Dantnore, 2 B. k P. 410 ; ( q ) Sect. 89. 

Lava-oni v. Drury, 8 Exeli. 160 ; Crouch (r) Garto* r. Rrirt. «{• Ex. Ry. Co., 1 
r. LotuU & North- West. Ry. Co., 23 L II k 8 . 102 ; 30 I* J. Q. B. 294. 

J. C. P. 73. (*) I’cgbr v. Jlom/u Ry. «£e. Co., 6 H. 

(o) Rrind ▼. Dab, 8 C. k P. 207; k N. C44 ; 30 L. J. Ex. 249. 

Ross v. UUl 2 C. B. 887 : 15 Law J. C. «) Ike. Abr. Carriers, B. ; Pick/ord 
P. 182. * r. Grand Junction Ry. Co., 8 M. k W.372. 

(oo) Scaife v. Farrant, post, p. 640. («) Crouch v L>nd. and Nortk-Wut. 

(j>) Liver Alkali Co. w Johnson, I- B. Ry. Co., 14 C. B. 2Ut ;28 Law J. C. P. 73. 
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undertakes the public office or profession of a common carrier of 
goods he undertakes a public trust for the benefit of the rest of bis 
fellow-subjects, and is bound to serve the subject in all the things 
that are within the reach and comprehension of such an office, 
under pain of an action against him ( x ).' A carrier is not bound 
to carry goods by the shortest route, but only by the route by 
which he usually carries them, and which he professes to go (y). 
If he journeys by a particular roundabout road between one 
place and another, he is not bound to carry by a shorter rouje; 
but he is bound to uso reasonable dispatch and to deliver 
within a reasonable time (*). If he limits his enterprise and busi¬ 
ness to the carriage of particular classes of merchandise or chattels, 
he can only be compelled to carry the things he publicly professes 
to carry, and is in the habit of carrying. If the carriage of certain 
commodities is attended with inconvenience or some peculiar risk, 
he may refuse to receive and carry such articles as a common 
carrier (a), but may, nevertheless, accept and carry them under a 
special contract throwing the risk of damage to them from ordi¬ 
nary accidents during the transit upon the owner or the consig¬ 
nor (h). In the absence of a contract to deliver at a particular 
time, the duty of a common carrier is to deliver at a reasonable 
time, looking at all the circumstances of the case; and, since his 
first duty is to carry safely, he is justified in incurring delay, if 
delay is necessary to secure the safe carriage (c). He is not re¬ 
sponsible for the consequences of delay arising from causes beyond 
his control. Where, therefore, the defendants, a railway com¬ 
pany, were prevented by an unavoidable obstruction on their lino 
from carrying the plaintiffs’ goods within the usual time, and the 
obstruction was caused by an accident resulting solely from tho 
negligence of another company, who had, under an agreement 
with the defendants, sanctioned by Act of parliament, running 
powers over their line, it was held that the defendants were not 
liable to the plaintiff for damage to his goods caused by the 
delay ( d ). 

As regards dogs and live animals, if the carrier does not, by 
his public profession and practice undertake to carry them, he 


(x) KoiJvrey, 60, pi. 4. 

(y) Per Willes, J., Myers r. lond. *fc 
South-West. Ky., L. R. 6 C. P. 8. 

(s) Males y. Lond. ti N. IF. Ily. Co., 
4 B. k S. 66 ; 32 L. J. Q. B. 292 ; In re 
(Made v. The North Eastern Ry. Co., 15 
C. B. N. 8. 680. 

(а) Johnson v. Mid. Ry. Co., 4 Exch. 
871 ; McManus r. Lane. & York. Ry. Co., 
411.AN. 327 ; 28 L. J. Ex. 353. 

(б) Peek j. North Staff. Ry. Co H 32 L. 


J. Q. B. 241 ; Philips y. Edvards, 28 
L. J. Ex. 62 ; 8 H. 4 N. 818 ; Austin v. 
Manch. Ry. Co., lfl Q. B. 600; 10 C. B. 
454 ; Carr v. Lane. <fc York. Ry. Co., 7 
Exch. 707 ; Marlin r. Gt. Indian Pen 
Ry. L. R. 3 Kxcli. 9. 

(c) Taylor v. Great Northern Ry. Co., 
L. K. 1 C. P. 385; 85 L. J. C. P. 210. 

(rf) Taylor ▼. Great Northern Ry. Co., 
supra. 
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may decline to receivo and carry them except' upon certain 
special conditions, and under a special contract regulating and de¬ 
fining the nature and extent of his liability (e). But in the case 
of a railway or canal company the conditions or special contract 
must be just and reasonable, must not exempt the company from 
liability for their own neglect or default, and must be in writing 
signed by the consignor or his agent (/). Where carriers by sea 
give public notice that they receivo goods for shipment on the 
condition and agreement only of the ship sailing under a bill of 
lading in the form ordinarily adopted, they are not bound to 
receive and carry otherwiso than in accordance with their pub¬ 
lished terms ( g ). 

The mere posting up at a particular railway station of a list of 
bolls taken by the company for the carriage of coals, amongst other 
things, will not constitute the company common carriers of coals 
from that particular station, if it appears that they have no accom¬ 
modation there for receiving coals, and do not, in point of fact, 
carry them from that spot, although they carry them over other 
parts of their line (h). 

By the 38 Viet. c. 17, the carriage of dangerous goods is regu¬ 
lated (i). If a carrier is employed to carry an article of such a 
dangerous nature as to require extraordinary caro in its convey¬ 
ance, tho fact must bo communicated to him, or tho consignor will 
be responsible for any injury that may result to the carrier or his 
servants from the want of such communication (k). 

The Privy Council may make orders on pen*ons carrying 
animals for hire to cleanse and disinfect the vessels, vehicles, 
&c., used for such purpose (/). Every railway company is 
also bound, on tho written request of the consignor or person 
in charge of any animals carried by them, to provide the 
animals with food and water at such stations as the Privy Council 
may direct, and will have a lien for the reasonable expense of sup¬ 
plying such food and water on the animals so supplied, and also 
on any other animals carried for the same consignor (m). 

Every common carrier of passengers with luggage is bound to 
take the customary quantity of luggage with each passenger, con- 


(«) Harrison r. Loml. «fc Hr. J!<J. Co., 
29 L. J. Q. B. 218; 31 L. J. Q. R 113; 
2 B. k 8. 122. 

(/) 17 k 18 Viet c. 31, s. 7 ; post, 
p. 555. 

(f7) Phillips y. Edxoaris, ante, p. 526 ; 
Wilton y. lioyal Atlantic Hail SL Packet 
Co., 10 0. B. H. 8. 453 ; 30 L. J. C. 1’. 
369. 

(A) Oxladc v. North E. Ry. Co., 15 C. 
B. N. S. 680; Jo/Cnson r. Mid. Ry. Co., 
4 Kxch. 372. 

(0 Harbour authorities Mid railway 


and canal companies* may make bye-laws 
as to tho carriage, as. 34, 35, and the 
Secretary of Stato os to other carriers, a 
37 ; as to specially dangerous explosives, 
see s. 43 ; and as to exemption of carrier 
where consignor or consignee is in fault 
a 88. 

(*) Fanrant r. Homes, 11 C. B. N. 8. 
553; 31 L. J. C. P. 137. 

(f) 41 k 42 Viet c. 74. a 82, xxl, a 
62; see Coxy. (It. East. Ry.,post, p. 491. 

(m) 41 k 42 Vht c. 74 , a 83, Si , ... 
66 , 5. 
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sisting of such things as a traveller, according to the wants of the class 
to which he belongs, usually carries with him for his own personal 
convenience, either with reference to the immediate necessities, or to 
the ultimate purpose, of the journey, but he is not bound to carry 
merchandise or articles wholly unconnected with luggage, unless he 
professes to carry merchandise, or unless the traveller tenders or is 
ready to pay the customary hire for merchandise (n), or unless 
the carrier knows the luggage is merchandise (nn). Deeds and 
money carried by on attorney in his portmanteau for use in the 
causes in which he may be engaged are not “ ordinary luggage ” 
for which a railway company is responsible (o), nor is a child’s 
rocking-horse ( p ), nor sheets and blankets intended for the use of 
the passenger’s household when permanently settled (q), but a 
chronometer is, it seems, luggage for a master mariner (r). 

Of the public profession of milway companies made through 
the medium of their time-tables. —A railway company by the 
publication of a time-table, represents that a train will run at or 
about the time specified, and the company will be responsible in 
damages to all who tender themselves for conveyance at the ap¬ 
pointed time and find that no train at all lias been provided (s); 
but railway companies do not by their time-tables guarantee the 
arrival of their trains at intermediate stations, or their departure 
from them, at the exact time fixed. All they undertake to do is 
to carry the passenger without any unreasonable and unnecessary 
delay (t). But the sticking up of a table of tolls at the different 
stations does not imply that the company carries all the things 
mentioned therein from each station ( u ). The mere taking of a 
ticket is not sufficient evidence of a contract to convey a passenger 
to a certain place within a given time; the time-bills must l»o 
produced to prove the contract ( x ). 

Booking places in cixtchcs.—U four ladies, wishing to travel 
together, take “the whole inside of a coach,” the coach-proprietor 
and his servants have no right to separate them, and do not 
fulfil their contract by furnishing a double-bodied coach, and 
tendering three inside places in one division and one in the 
other (y). " If a person takes a place in a stage-coach, and pays at 

(n) Gnat Northern Ry. Co. v. Shep- Ry. Co., L. B. 1 Q. B. 54. 

herd, 8 Excli. 30 ; 21 Law J. Kxch. 114; («) Denton v. Ot North. Ry. Co., 6 

os to paaaengera’ luggage generally, iee HI. k BJ. 868 ; 25 L. J. Q. B. 120 ; two 
w»t, p. 544. of the judge* thought there wo* a con- 

fan) Cahill v. L. I N. W. Ry. Co., tract, and all three that there watatort. 

10 C. B. N. S. 154 ; 31 L. J. C. P. 271. (0 Unrd r. GL Wat. Ry? Co., 19 C. 

(o) Phelps y. Loni. * North WaL Ry. B. N. 8. 310; 34 I* J. C. P. 284. 

Co., 34 Law J. C. P. 259. («) Oxladc r. North Ead. Ry. Co., 15 

(v) Jfudstim v. Midland Ry. 38 L. J. C. B. N. & 680 ; 33 Law J. C. P. 171. 

Q. B. 213; L K. 4 Q. B. 368. (*) Hurd v. GL Wed. Ry. Co., 84 

(?) Macrow v. GL Water n Ry., L. R. Law J. C. P. 265 ; and see Robinson v. 

« y. B. 612. GL WaL Ry. Co., 35 Law J. C. P. 123. 

(r) U ConUur v. Lend, d South West (y) Long r. Home, 1 C. & P. 611. 



CARRIERS. 


8ECT. 1Y.] 


520 


the time only a deposit, as half the fare, for example, and is not at 
the inn ready to take his place when the coach is setting off, the 
coacU-proprietor is at liberty to fill up his place with another 
passenger; but, if at the time of taking his place ho pays the whole 
of the fare, in such case the coacb-proprietor cannot dispose of his 
place, but the passenger may take it at any stage of the journey he 
thinks fit (s). 

Implied undertaking of railway comjxmLe* to forward 
passengers or goods without unnecessary delay. —Every railway 
company also which has sold tickets to an intended passenger im¬ 
pliedly undertakes to provide means of conveyance and forward 
him to his place of destination with reasonable Rpced (a), and is 
responsible in damages if the passenger suffers serious personal in¬ 
convenience from a breach of this undertaking (b). But pecuniary 
loss sustained by the passenger by reason of his not being able to 
get to a place, which bo could otherwise have arrived at in timo to 
moot persons with whom lie had apjx>intments, is too remote (c). 
Tho principle is that, if ono party does not perform his contract, 
the other may do so for him as reasonably near as may be, and 
chargo him for the reasonable exjKJnse incurred in so doing; and 
a. proper test of what is reasonable is to consider whether, accord¬ 
ing to the ordinary habits of society, a |ieraon delayed on his 
journey would have incurred tho cxjieiidituro in question on his 
own account (if). 

If railways are blocked up and irajicded by snow, tho company 
is bound to use all reasonable exertions to forwaixl the j>assengers, 
though oktra ex|>cnse must be incurred by the company in so 
doing, which they have no means of recovering from their pas¬ 
sengers ; but the owners of goods mid cattlo have no right to 
complain that extraordinary efforts which arc made to forward 
passengers arc not used to forward cattlo and goods. “ If a snow¬ 
storm occurs which makes it impossible to forward cattle except 
by extraordinary means, iuvolviug additional expense, tho company 
are not bound to use such means and to incur such expense " («). 
So if there be delay in delivering goods by reason of an accident 
occurring on the defendants’ line, such accident being caused 
wholly by the negligence of another milway company, which hqd 
naming powers over the defendants’ line, the defendants, in the 


absence of a special contract to deliver within a certain time, are 
not responsible (/). 

( 2 ) Ker v. Mountain, 1 E*p. 20. 

(«> Gt. North. Ry. Co. v. JIaucroft, 21 
I* J. i). B. 179. 


(b) Hobbs v. Jotubr.i * South H'cUrrn 
Ry. Co ., L. R. 10 Q. B. Ill ; Burton v. 
Pinkerton, L. H. 2 Ex. S40. 

(c) HaviHn v. Great Northern Ry. Co., 


1 11. k N. 408 ; 26 L. J. Ex. 20. 

(f/) Is Blanche v. L. k N. IV. Ry. Co., 
1 C. P. D. 280, C. A. 

(e) Bruldvn v. Great Northern Ry. Co., 

29 U J. Bx. 51. 

( f ) Taylor v. Great Northern Ry. Co.. 
L. 1L 1 C. P. 88t. 


M M 
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Netjligence, of common cam-levs—implies I umlcrtakivg. —Com¬ 
mon carriers are bound by the mere fact of their having received 
passengers, independently of any contract, to take the utmost care 
for their safe conveyance (c/); and, if an accident arises causing 
injury, a common currier can discharge himself only by proving 
that the accident was inevitable (//), that is, that it did not occur 
from the want of due caro, not only on the part of himself and his 
servants, but also on the juirt of any independent contractor who 
may have been employed by him to construct the means of con¬ 
veyance (/). The carrier, however, is not bound, as we have seen, 
ante, p. 521, at bis jieril to provide a carriage absolutely road¬ 
worthy at the commencement of the journey ; and, if the carriage 
turns out to lx? defective, he is not liable to a passenger for the 
consequences, if the defect was of such a nature that it could 
neither be guarded against iu tlio process of construction nor 
discovered by subsequent examination (/•). Where a |»assenger 
stood up and looked out of the window, and, by reason of the door 
being unfastened, fell out and was injured, it was held that there 
was evidence of negligence by the mil way conqwny for which they 
were liable (/). ihit a |>assengci may, by special agreement, con¬ 
tract to be carried at his own risk, so an to exempt the company 
from responsibility for even the gross and wilful negligence of 
their servants (m); and in such a case the company will be 
exempt from liability not only during the transit, but while the 
passenger is leaving the company's promises (»<•). Such a special 
agreement will protect not only the company with which it is 
made, but also any other company on whose line the passenger 
may be carried in the course of the journey (o). 

A common carrier of goods is not* in the absence of a special 
contract, bound to carry within any given time, hut only within a 
time which is reasonable, looking at all the circumstances of the 
case, and lie Is not responsible for the consequences of delay 
arising from causes beyond his control. Thus, when a railway 
company were prevented, by an unavoidable obstruction on their 
line, from carrying the plaintiff’s goods within the usual (a 


(y) Austin r. Great WesUm By. Co., 
L. R. 2 Q. B. 44*2. 

(h) Burns v. Cork A Iiandon By. Co., 
infra. 

() Grotc v. The CUnder and Holyhead 
By. Co., 2 Kx. 251 ; Burns v. Tin Cork 
A Bandon By. Co., 13 Ir. f. L. K. 5*3 ; 
Francis r. CorkcrrU, L. K. 5 Q. B. 184, 
501 ; 39 L. J. Q. B. 291 ; John v. Boron, 
L. R. 5 C. P. 437 ; 39 L. .1. C. I*. 365. 

(*) Beadh rad v The Midland By. Co., 
L. It. 1 Q. B. 379 ; 38 L .1. Q. B. 189; 
Richardson v.Jjft. E. By. 1 C. 1*. D. 342. 


(/) Crr v. Mchv{H>lituH By. Co., L. H. 
8 Q. B. 161, commenting on Adams v. 
L. A Y. By., L. K. 4 C. P. 739. 

(m) Mcl'ntclcy v. Furness By. Co., L. 
R. 8 Q. B. 57; 42 L. J. Q. B. 4. 

(h) Collin v. Jxmdon A Forth Western 
By. Co. L. R. 10 ll B. 212. 

(o) Hall v. North Eastern By. Co., L. 
R. 10 Q. B. 437 ; ns to how far this 
applies to iurringc of goods, her post, 556, 
Railway and Canal Act, reasonable con¬ 
ditions. 
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reasouable) time, and the obstruction was caused by an accident 
resulting solely from the negligence of another company, who had, 
under an agreement, sanctioned by Act of Parliament, running 
powers over their line, it was held that the first-named company 
were not liable to the plaintiff for damage to his goods caused by 
the delay ( p ). 

An invitation to passengers to alight on the stopping of a 
train, without any warning of danger to a passenger, who is so 
circumstanced as not to be able to .alight without dangor, such 
danger not being visible aud apparent, amounts to negligence ( 5 ). 
The opening of the carriage door is an invitation to alight (r); 
and so is the bringing up of a train to a final Htaud-stiU, for the 
purpose of the passengers alighting, after such a time lias elapsed 
that the passenger may reasonably infer that it is intended he 
should get out, if he purposes to alight at the ]mrticular station (*). 
If the plaintiff, exercising his own discretion, chooses to get out of 
a train which has overshot the platform, the company arc not 
resjwnsiblo (t), efijxscinlly when the station is well kuown to the 
plaintiff (it). Calling out the name of the station before the train ' 
has come to a stand-still, is not an invitation to alight; nor is 
merely over-shooting the platform negligence ( 0 ). But if the 
porter has called out the name of the station, and the engine- 
driver has overshot the platform, and the train has come to a 
stand-still, and no warning is given not to alight, Iho jury may 
very projierly say that a passenger is not guilty of negligence in 
getting out (x). Similar considerations arise in cases where the 
door of a railway-carriage is slammed by a jjortcr upon the hand 
of the plaintiff, and which may or may not be the negligence of 
the company or of the plaintiff, according to circumstances (y). 

Loan of goods hy common currie j*.—"T he law,” observes Holt, 
C.J., “charges every person exercising the public employment of a 
common carrier, common hoyuiau, or master of a ship intrusted to 


(t>) Taylor v. Orrat Northern lift. Co, 

L R. 1 C. I\ 385; 35 L. J. <*. I*. 210. 

(7) Coddc v. L. ct -E Hy. Vo, L R. 
7 1\ 321. 

(r) Fmtjcr v. Bristol r(* Fetter Hy. Co, 
24 I* T. 5f. 8. 105 ; L. * .V. IV. Hy. 
v. Ifel/airell, 26 I* T. N. 8. 557 ; Hill 
v. O. E. Hy., 26 L. T. N. 8. 945. 

(*) Cockle y. L. *£• S. K. Ry.Co., .«#/»*»; 

Fridge* v. L. <b N. H‘. Hy., L K. 7 H. 
I- 215; Rooe.v. N. E. Hy., L R. 2 Kx. 
U. 248 ; Nichols v. HI. Southern Co., 7 
lr. C.X. 40 ; 21 W. 1 L .187. 

(1) Sitter v. Q. W. Hy., L R. 4 Kx. 
117 ; 38 L. J. Ex. 67 ; but.** jKrBvrlt, 
!*• J., on thiscas« in Roh*m v. JV. E. Hy., 
I* R. 2 Q. B. D. 86; 46 L J. Q. R 50; 
■ml aeo Weller v. L. B. «£* S. C. t 


ami Rose r. N. R. Hy., * 11 pm. 

(n) Ixieit y. L. C. & J). Hy., L. R. 9 
(J. B. 06. 

\r) IxsrinY. London, Chatham & Dover 
Hy. Co., L. K. 9 Q. B. 06 ; Cockle v. 
.South Eaoiem Hy. Co., 1* R. 6 C. P. 
408, 7 C P. 821. 

(/•) Wdlrr y. landon, Brighton A 
South Coast Hy. G>., ). H. 9C. P. 120. 

(y) VonUmm v. L. IS. A S. C. Hy., L. 
R. 4 C. P. 619; 38 L. J. C. P. 324 ; 
Richardson r. Md Hy., 37 L. J. 11 P. 
176; Maddox. Y. L C. * D Hy., 38 L 
T. N. 8. 458; Coleman v. S. E. Hy., 4 
1L & C. 6y0 ; Jackson r. Met. Hy., L. K. 
10 a P. 40; Mil. Hy. Co. r. Jackson, 3 
Ap. Cm. 193. 


mm 2 
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carry goods, against all events but acta of God and enemies of the 
king. For though the force be never fn great, as if an irresistible 
multitude of people should rob him, nevertheless he is chatgcabla ■ 
And this is a politic establishment contrived by the policy of the 
law for the safety of all persons, the necessity of whose affair* 
obliges them to trust these sort of persons, that they may be safe in 
their dealings. For elso these carriers might have an opportunity 
of undoing all persons that had any dealings with them by com¬ 
bining with thieves, &c.; and yet doing it in such a clandestine 
manner as would not be possible to be discovered. And this is 
the reason the law is founded upon in that point” (z\ 

By the term “ act of God * is meant something in opposition to 
the act of man, such as storms, lightning, tempests, and inevitable 
accidents not resulting from human agency. If the danger or the 
accident, though unavoidable, has been occasioned by the act of 
man, the carrier cannot avail himself of it as an excuse for the non¬ 
delivery of the goods (a). Thus, where an action was brought 
against a common carrier for not safely carrying and delivering a 
quantity of hops, and it appeared that a fire broke out in a building 
adjoining a booth under which tlio carrier had placed the hops, and 
burnt with inextinguishable violence, and extended itself to the 
hops, and consumed them, without any neglect or default on the 
part of the carrier himself, it was held that, inasmuch as the fire 
had not been occasioned by lightning, but by the act of man, the 
occurrence of the disaster constituted no answer to the action (6). 
If the goods have been destroyed or swept away by rains and floods, 
the circumstances attendant upon the loss must be regarded, in 
order to determine whether it has been occasioned by the act of 
God or the act of man. If tho common carrier has neglected to 
provide proper covering for the goods; if he has gone out of his 
way to meet the danger; if he has travelled by unusual roads, or. 
crossed a plain subject to inundations when he might have kept 
the high ground and been safe, tho loss occasioned thereby is a loss 
from the act or negligence of man, aud the common carrier is 
consequently responsible therefor (c). 

If a barge-owner who carries goods for hire on a canal accepts 
certain goods to be carried for hire, and rats gnaw a hole in the 
brfrge, and cause a leak, and the goods are injured, the barge-owner 
is responsible for the damage (d). He is not, of course, responsible 
for any deterioration in the value of the goods resulting from the 

negligence or want of care of the owner or the consignor, such as 

• 

{*) Cone v. Bernard, 2 Ld. B*ym. Hyde r. Trent Nav. Co., 6 T. R. 899. 

. 909 ; 1 Smith’s L. 6th ed. 177. (e) Doct k Stud. Dial. 2, ch. 38 ; Not, 

(a) OakUy y. Ports, kc., Steam Packet cb. 48. 

Co U-faeb. 622 ; 28 Uw J. Exch. 99. (rf) Date v. Hall, 1 WiU. 281. 

. W forward v. PiUard, 1 T. H. 33; 
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defective packing, nor for losses occasioned by an inherent defect 
in the article] 'causing its destruction. If, however, the defective 
packing of goods is patent and visible, and easily remedied, and be 
accepts the goods for conveyance, be is bound to take all reason¬ 
able means to provide against the defect, and secure their safety. 
Where a dog, with a string about his neck, was delivered to a 
common carrier to be carried, and was tied by tho string in a 
watch-box, and shortly afterwards the dog slipped his head through 
the noose, and escaped, and was never seen afterwards, and an 
aotion was brought to recover tho value of the dog, and it was 
contended that the owner ought to havo taken care that the cord 
was properly secured round the dog’s neck, it was held that as the 
common carrier had the means of seeiug that the dog was insuffi¬ 
ciently secured, he ought to have locked him up or taken other 
proper means to secure him, and that he was responsible for the 
loss («). Where, however, a greyhound, secured in the way ordi¬ 
narily adopted and obviously intended by the owner to bo used, 
viz., by a collar and strap, was delivered to a railway company to 
be carried, and the greyhound during tho journey slipped his head 
through the collar and was lost, it was held that tho company was 
not responsible (/). 

Common carriers are not responsible for the “ inherent vice ” of 
the goods which they carry, so that where animals arc injured by 
their own acta and without any negligence on the part of tho car¬ 
rier, the carrier is not liable (g). 

If a cargo or load of goods weighing a certain weight bo 
delivered to a common carrier to be carried for biro, and the cargo 
on its arrival at its destination is deficient in weight, there is a 
'primul facie presumption of negligence on the part of the carrier, 
which the latter must rebut by showing that tho deficiency of 
weight arose from causes over which he had no control (ft). 

If the accident or casualty causing the loss of the goods is 
occasioned by the misconduct of a third person, and not by any 
fault or neglect on the part of the common carrier himself, the 
latter is, nevertheless, responsible to the owner for the loss, as ho 
has himself a remedy over against tho offending paity. Thus 
where the ship of a common carrier by water drove on an anchor 
in the river Humber, and was sunk, and the goods on board were 
injured, and the accident was occasioned by the neglect of a third 
peison in not having his buoy out to mark the place where his 
anchor lay, it was held that the common carrier was nevertheless 


(e) Stuart y. Crawley, 2 Stai k. 824. 
(/) Richardson r. North East. By., 
L. R. 7 0. P. 75. 

(g) Blower r. Q. W. By., L R.7G 


P. 655 ; Envied v. L. & S. W. Tty., I* 
H. 7 Ex. 873; Qdlr. Manchester, S. A 
L. By., L. B. 8 Q B. 186. 

(A) Hatches r. Bu Uh, Car. & M. 72. 
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bound to make good the loss (t). But if the misconduct of the 
third person is caused by the orders of the owner of the goods, the 
carrier of course will not be responsible (k). 

If a man professes to be a common carrier of passengers 
merely, and only receives occasionally, and at his own option; 
some trifling articles of luggage with such passengers, to be carried 
gratuitously for the accommodation of the latter, hd cannot be 
charged as a common carrier of goods for the loss of them. 'He is, 
in such a case, a gratuitous bailee of the goods, and chargeable 
only with the liabilities and responsibilities of a person who gratui¬ 
tously undertakes to cany goods for another. Such is on omnibus 
proprietor, who professes only to carry passenger* and receives his 
hire solely therefor, but occasionally receives and carries gratui¬ 
tously small bundles aud parcels for the accommodation of bis 
pussongers. As be docs not profess to carry goods for hire, ho 
cannot bo compelled to receive them as a common carrier of goods, 
neither can he be charged except as a gratuitous bailee for the loss 
of thorn. And if luggage is carried free, upon tbo express terms 
that the passenger shall himself take charge of it, and that it shall 
be taken at his risk, lie cannot make the carrier responsible for the 
loss of it (/). If however, tho carrier or coach-proprietor professes 
to carry both passengers and luggage, he is clothed, as regards the 
conveyance of<ho luggage, with the obligations and responsibilities 
of a common carrier of goods for hire (m), whether the hire is paid 
by the jiasscuger or by some other |>crson on bis behalf or for his 
benefit (71). 

Contributory negligence .—If goods delivered to be carried arc 
lost or stolen by the way, and the conduct of the bailor or con¬ 
signor himself lms conduced to the loss, ho has no ground at 
common law for seeking compensation at the hands of the common 
carrier ( 0 ). Thus, where a man hid one hundred pounds sterling 
in some hay in an old nail bag, and delivered it to a common 
carrier to be carried to a banker, aud the money was lost, it was 
held that the common carrier was not responsible for the loss, as 
the consignor bad neglected to inform the carrier of the exceeding 
value of the bag, and had thereby prevented him from taking 
proper care of it {p). 

So, where the consignor concealed a quantity of guineas in an 
ordinary brown paper parcel tied with a string ( 5 ), and a number 

(t) Trent Afar. Co. v. IPunt, 3 Kap. (**) Brooke v. Pick'tick, 4 Bing. 218. 
330. (») Monthall v. York and Nnrnutlc 

(k) Bullmcvrth v. Browntow, 34 Low By. Co., 11 C. B. 655; 21 Law J. C. P. 

J. C. P. 267. 24. 

{1) Stcxcnri v. Irmd. <L North Weti By. (o) BnUervxnth r. Brownlotc, supra. 

Co., 33 Law J. Excb. 199 ; as to pas- (p) Oibbon v. Paynlun, 4 Barr. 2298. 

tengers’ luggage generally, see post, p. (?) Clay r. Wiilan, 1 H. Bl. 298. 
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of sovereigns in a packet of tea (r), and several hundred pounds’ 
worth of bank-notes and gold in an ordinary school-boy's box, and 
the money so sent was lost by the way, it was held, that the 
common carrier was not responsible for the loss of it (s). ' And if 
glass, or china, or fragile articles requiring groat care for their safe 
conveyance, arc put into boxes and packages and delivered to a 
Carrier to be carried, and no notice is given to the latter of the 
peculiar nature of the contents of such packages, and of the addi¬ 
tional care required for their safe conveyance, and tho things ore 
damaged in the course of the transit, the carrier is not bound to 
make good the damage, as the consignor has himself directly con¬ 
tributed to the injury by coucealing tho peculiar nature of the 
articles, and the amount of care requisite for their safe conveyance. 
Contributory negligence, it must be borne in mind, is that sort of 
negligence which being a cause of the injur/, is of such a character 
that its effect could not have been counteracted or avoided by the 
ordinary care of the defendant(Q. Contributory nogligenco in 
actious against carriers is frequently set up where the plaintiff 
alleged that he was injured iu alighting from a train (u), or in 
getting his hand trapped upon entering tho carriage (x), or while 
travelling from the flying open of the carriage door (y). 

Limitation of the liability of common carriers by public 
notice.—Carriage of gold and filter, jewellery, title-deeds, glass, 
silk, ctc. —As the common carrier was responsible at common law 
for the safe carriage of 
make good losses by robbery, he was allowed to charge a rate of 
carriage proportioned to the risk he ran. This risk naturally 
depended upon the valuo of the articles he carried ; and, therefore, 
when a common carrier was required to carry a bag of gold across 
Hounslow Heath, it was thought that he was justly entitled to 
charge more than the ordinary rate of remuneration for mer¬ 
chandise («). “ His warranty and insurance,” observes Lord Mans¬ 
field, “ arc in respect to the reward be is to receive; and the 
reward ought to be proportionable to tho risk. If he makes a 
greater warranty and insurance, he will take greater care, use 
more caution, and be at the expense of more guards and other 
methods of security; and therefore he ought in reason and in 
justice to have a greater reward.” “A higher price ought in 


goods and merchandise, and was bound to 


(r) Bradley v. Water house, 3 C. A P. 
318. 

(a) BeiUoa y. Donovan, < B. i Aid. 
37: May hew y. Eames, 3 B. A C. 601 ; 
6 D. A K. 487. 

(() See Horace Smith on Negligence, 
150 ; Radley r. L. dr X. W. By., 1 An. 
Caa. 764; 46 L. J. 673 ; aa to the negli¬ 
gence of a third party, see the above 


work, and Aylee r. S. B. By. Co.. L. K. 
3 Kx. 140 -, Daniel v. MeL By., L. R. 6 
H. L. 45. 

00 See tlic casca, ante, p. 531. 

(x) Sec the canes, anle, p. 531. 

(y) Adauu v. L. Y. Bu., L. R. 4 C. 
P. 739 ; dec v. J Id. By., L R. 8 Q. B. 
Ml. 

(x) Tyly t. M.m e, Carth. 480. 
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conscience to be Jiaid him for inltjring the safety of money, jewels, 
and valuable things, thaa fot insuring common goods of small 
value ” (a). Hence, whdtf packages were brought to common 
carriers For conveyance, it became usual for the latter to ask the 
value, and to charge accordingly, and it was held that the oWner 
was, in all cases, bound by his representation of value, and could 
not give evidence of the falseness of his own statement in ordej* 
to throw an increased responsibility upon the commoft carrier* 
But the owner was not bound to declare the value of the parcel 
unless he was asked ; if the common carrier asked no qyestionj* 
and there was no fraud or intentional concealment to grvte'the 
case a false complexion, ihe common cairici was respohsible* far 
the safety of the parcel, whatever might be its value (b ).' ' 

To obviate the inconvenience of asking questions in each cafi®, 
and tho difficulty of proving the statements made on each 4 occa- . 
sion, common carriers icsoited to the expedient of advertising in 
newspapers, and jx>sting on tho walls of their booking-offices, 
public notices, to the effect that they would not be liable for the 
loss of monoy and valuables enclosed in packages and parcels, 
unless they received notice of their existence, nor for the loss of 
ordinary goods and chattels licyond a coit&in amount, unless the 
value of such goods was declared and entered at the office, and an 
innoosed rate of remuneration paid for their conveyance. So long 
n9 theso public notices and advertisements were used with the 
bond fide intention of protecting the common carrier against fiaud 
on tho part of persons sending packages of great value and small 
bulk foi conveyance, and ot securing to him a lato of remuneration 
propoitioned to the value of the paicel and the risk he ran, they 
were encouraged and supported (r) ; but when they were used, as 
thoy soon wcie, for the pnrpose of enabling the common carrior 
altogether to shako off his common law responsibility, and of con¬ 
cealing and favouring fiaud towards Ins customers, and shielding 
him from the consequences of lus own negligence and misconduct, 
they were condemned and discouiagcd. All sorts of difficulties at 
last arose with respect to these notices. On some occasions they 
weie held to be inoperative, because the party bringing the 
goods to the office where thoy were posted up was unable to read, 
and the notice consequently affoided him no information (d), or, 
being able to read, he never did read the notice (f); and it was 
sometimes held that the attention of the consignor of the parcel 
ought to be drawn to the printed terms of conveyance in such a 


(<*) Allot, J , 4 Bnir. 2802, 2803 
(b, Rxley % Home, 2 M. k P. 340. 

(r) Gibbon r Paynton, 4 Burr. 2J01; 
Harm t. Paehcood, 8 Toont. 264 ; 


Hat»h v. Hotm, 5 B. ft C. 826. 

(rf) v. WtUon, 2 Stork 28a 
(0 Knr t. Willax, \b. 44; Butler r. 
Beam, 2 Ctrapb. 416. 
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way that, if he remained in ignorance of then*, aucBignorariW 

wilful or attributable to his own’ negligence (f). 

' The contradictory decisions upon tlie ■proof &u<t effect of these 
notices, and the confused state of the law respecting them, at last 
rendered the interference of the legislature necessary in order to 
.protest th$ common carrier, on the one bond, from fraud and con¬ 
cealment on t^e part of the consignor of parcels and packages, and 
to,prote’ct the consignor, on the other, from fraud, negligence, and 
,misconduct on the part of the common carrier. 

Compton Can'icr’s Act—Declaration of value by consignors. 
~->ThS*ll *Geo. 4 and 1 Wm. 4, c. G8, commonly called tho 
. (Vrier's Afct, by sect. 1, exempts common comers by land from 
liability^ fof the loss of (#), or iujury to, gold or silver, precious 
stapes, jewellery, watches, clocks, trinkets, bills, orders, notes, or 
accuritifs for payment of money, stamps, maps, writings, title- 
deeds, jJaintings (A), engravings, pictures (/), plated articles, glass (A), 
china, silks (t), ih a manufactured or unmanufactured state, furs, 
lace (m)l wrought up -or not wrought up with other mate¬ 
rials (n), contained in any pm cel or package which shall have 
been delivered oither to bo carried for liiie or to accompany the 
person of any passenger in any public convejauce, when the value 
of such articles or property contained in such paicel or package 
shall exccod the 6um of ten pounds, unless, at the time of tho 


delivery thereof for the pui pose of being cairied or of accom¬ 
panying the person of any passenger, the value and nature of such 
articlos or property shall have beeu DECLUlfcD by the jniiboii 
sending or delivering the same, and the incicased chaigc therein¬ 
after mentioned (sect. 2), or an engagement to pay the same, 
accepted by the poison receiving such paicel oi package. 
Pictures placed in a waggon with wooden sides, but without a 
top, so that they could be secu to be pictuies, but their exact 
character could not be seen, were held to bo contained in a parcel 
or package (o). Mere mention of the value to a station-master is 


(/) CInyOm r. Hunt, 3 tb 27 ; (hniq-r 
v. Jolly, Holt, 317 ; llVlti r. 

10 M. k W 178; Bnwke r Bitlwuk, 4 
lling. 222 ; mo cases as to thoM poiu to, 
jxM, p. 544, Passenger a’ luggage. 

(<7) Iteamr. I/md. <5 S.lK. By. Co, 
10 Bxch. 801: 24 L. J. Ex. 180. 

(A) I.4., painting* which are works ot 
art. aee Woodward r. L. it N. W. By. 
3 Ex. D. 121. 

(4) Where framed pictures aio sont by 
a carrier, the frames asm ell oa the putui es 
are within the Act; Hcndoxm v. 

A Norik WttUm By. Co., L. R. 5 Kx. 
90. 

(A) Aa to a glass frame, aee Trutdmn 


v (If DNu*tty t 1, K 3 C. P 808. 

(/) .silk guilds iml silk dresses arc m- 
clrrded nmler tiro trim silks, Bcr/uiem 
v &».»*./*/', bC K N S 259; 28 L. 

J C J* 285 , orei iuhiig/A*vei/ v. Mown, 
Cor k M 50 , so, also, is elastic silk 
webbing, made *s drv.nbod in Jlrnnt v. 
7*/ M•dlnml Ry. Co , 2 H. k C. 889 ; 33 
J. J. h\ 187. 

(er) Hy the 28 L 29 Viet r. 94, a. 1, 
tin* teutt ‘‘hue” is not to include 
machine-male lace. 

(h) See Bi unf \. Mul By , aupra. 

(o) WhatU r. L. L Y. By. Co.,U R. ’ 
9 Ex. t>7. 
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no declaration of value within the meaning of the Act, if it was 
not intended to operate as a declaration of value (p). When the 
declaration is formally made, the carrier is entitled, if the value 
exceeds 10/., and he has a notice of the increased rate of charge 
for parcels exceeding the value of 10/. stuck up in his office, to 
demand the increased rate of charge; but, if he does not think to 
notify the increased rate of charge, he cannot demand it; and, if 
lie has notified it, hut fails to demand it, ho must be taken to 
have received the goods subject to his common law liability as an 
insurer of their safe conveyance, and will not be entitled to the 
protection of the statute (7). Tho consignor is bound by his 
declaration, and cannot afterwards show that the value of the 
goods exceeded that declared (#•). If the journey is to bo per¬ 
formed partly by land and partly by sea, the contract is divisible, 
and the carrier is entitled to the protection of tho Merchant 
Shipping Acts, as far as the journey is to Ihj performed by sea (a), 
and to the protection of the Carrier’s Act so far as it is to be 
|>erformed by land (/); ami be will not lose such protection by 
having received the goods under u.special contract, unless its 
terms are inconsistent with the goods having been received by him 
in his capacity of a common carrier (u). 

Of (he fixing vp of no!ire* ivt/uiiwl /»// the xlatate .—By 
(s. 2) when any parcel or package containing any of the 
specified articles shall ho delivered, and its vulne and contents 
declared, and such value shall exceed ten pounds, it shall be 
lawful for such common carriers to demand and receive an 
increased rate of charge, to l»c notified by some notice affixed in 
legible characters in some public and conspicuous part of the office, 
warehouse, or receiving-house where such parcels are received by 
them for the purpose of conveyance, statiug tho increased rate of 
charge required to be paid over and above the ordinary rate of 
carriage ns a compensation for the greater risk and care to be 
taken for tho safe conveyance of such valuable articles, and all 
persons sending or delivering parcels containing such valuable 
articles at such office shall Iks bound by such notice, without 
further proof of the same haviug come to their knowledge. By 
(s. 3 ) when the value shall have been so declared, and the 
increased rate of charge paid, or an engagement to pay the same 

( «) IbMnmm V. S. IK. Jiff. «... 19 C. I- K. 8 Cli. 241 ; 42 L. J. Ch. 33". 

B. N. S. 61 ; 34 L. J. C> I*. 236. (0 U CoxU.Hr v. 1/wimx A S. IV. Jl>,. 

(») lirkrcn* r. tit. North. Ihj. Co., 30 Co., 0 H. k 8. 961; 1* It. 1 Q. B. [>i • 
L. J. Bx. 153 ; 3i L. J. Ex. 299 ; 7 II. 35 I. J. Q. K. 40. 
k N. 950. (k) Jtozcnibilc r. The Great Eastern 

(,} M'Caorr r. Lon>l. A M IV. Eg. Jig. Co., L K. 4 Q. B. 244 ; 38 L J. Q. 
Co.. 3 II. k ('. 343 ; 34 I* J. Ex. 39. 11. 137. 

I*) London A S. IV. Jig. Co. r. James, 
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shall have been accepted, the person receiving such increased rate 
of charge, or accepting such engagement, shall, if required, sign a 
receipt for the parcel, acknowledging the same to have been 
insured, which receipt shall not be liable to any stamp duty ; and 
if such receipt shall not be given when required, or such notice 
shall not have been affixed, the common carrier shall not be 
entitled to any benefit or advantage under the Act, but shall be 
responsible as at common law, ami be liable to refund the increased 
rate of charge. No public notice or declaration is (s. 4 ) to limit, 
or in anywiso affect the liability at common law of any such 
common carriers. 

Every office, warehouse, or receiving-house, which shall be 
used or appointed by auy common carrier, for the receiving of 
parcels to be conveyed, is (s. .">) to be deemed and taken to bo the 
receiving-house, warehouse, or office of such common earner. 
And where any parcel shall have been delivered at auy such office, 
and the value and contents declared, and the increased rate of 
charge paid, and such parcel shall have been lost or damaged, the 
party entitled to recover damages in respect of such loss or damage 
shall also be entitled (s. 7 ) to recover back such increased charges, 
in addition to the value of such parcel. 

Nothing in the Act is (s. <») to annul or affect any special 
contract between such common carriers a ml any other parties for 
the conveyance of goods and merchandise ;—but this section only 
applies to contracts, the provisions of which arc inconsistent with 
the exemption claimed by the currier under the first section (u) ; 
nor (s. 8) to protect auy common carrier for hire from liability to 
answer for loss or injury to any goods or articles arising from the 
felonious acts of any coachman, guard, book-keeper, porter, or 
other servant in his employ, nor to protect an)'such coachman, &c., 
from liability for any loss or injury occasioned by his own personal 
neglect or misconduct. 

The fourth section of tho Carrier’s Act (cited *n/>ra) enacts 
that no public notice or declaration shall be deemed or construed 
to limit, or in anywise affect, the liability at common law of any 
common carriers in respect of any articles or goods to be carried 
or conveyed by thorn, but that they shall be liable, as at common 
law, to answer for the lass of, or injury to, auy articles and goods in 
respect whereof they may not he entitled to the benefit of that 
Act, any public notice or declaration by them made and given 
contrary thereto, or in*anywiso limiting such liability, notwith¬ 
standing. But nothing contained in the Act is (s. (j) to annul or 
iu anywise affect any special contract between common carriers 


{?) JtiurutW' v. 6V. Eastern ]{i/. t 
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and any other parties for the conveyance of goods and merchandise. 
This statute is confined to public notices, such as were very 
common before the Act—notices addressed to the public at large, 
raising a question in every case whether the notice was brought 
home to the particular person. It is not applicable to a notice 
specifically delivered to form the basis of a special contract with 
him (y). Where the common carrier is not a common carrier of 
the particular description of goods tendered him for conveyance, 
and has the option of receiving them or rejecting them at his own 
good will and pleasure, he may prcscril>e his own terms of con¬ 
veyance; and, if the party delivering goods to be cayried has 
been personally served with a notice of the terms on which the 
common carrier carries goods, ami after seeing the notico sends the 
goods, he must be taken to agree that they shall be carried on 
those terms, and there is then a special contract between him and 
the common carrier for their conveyance (z), unless the carriage is 
by railway or canal so as to necessitate a signed special contract 
under the Rail way and Canal Traffic Act (a). But this is not the case 
with regard to such articles its the common carrier is bound by his 
public profession and employment to carry. With regard to them, 
the owner has a right to insist that the common carrier shall 
receive the goods subject to all the responsibilities incident to his 
employment (It). “If the delivery of goods uuder such circum¬ 
stances authorises an implication of any kind, the presumption is 
os strong, to say the least, that the owner intended to insist on his 
legal rights, as it is that he was willing to yield to the wishes of 
the carrier” (c). A remover of furniture for hire Is not generally 
as it should seem a common earner, and at all events where a 
special contract is entered into between the owner of the furnituro 
utid the carrier, it would exclude any question of liability os a 
common carrier (</). Special contracts with railway and canal 
companies must, as wc shall presently sec, bo authenticated by a 
signed writing (jtotd, p. 555 ). If the consignor of packages ex¬ 
ceeding 10/. in value, containing the valuable articles specified in 
the Carriei’s Act, objects to pay the atl mlorem rato of carriage 
or premium of insurance, and wishes to have the parcel carried as 
a parcel of ordinary value, at the ordinary rate of carriage for 
parcels of similar bulk aud weight, the common carrier may, if he 
pleases, waive his right to the increased remuneration or premium 

(y) Walter v. York A forth 3lhl. Jty. 270. 

Co. , 2 Ell. k Bl. 761; Van Toil v. South ( e) HoUittrr v. Note!**, 19 Worn!. 
Eastern lly. Co., 31 L. J. G. 1*. 241. 247 ; New Jersey St. for. Co. v. A/crcht*. 

(*) Wnrutumn, J., 2 Ell. k Bl. 700. Bank, 6 How. 344 ; Crouch r. Loudoti A 
(«) Post, p. 655. North West. Ry. Cv.. 23 L. J. C. P. 73. 

(6) Ld. Kenyon, Kxrkmnn r. Skatr. (rf) Scai/c v. Farrant, L R. 10 Ex. 
cross, H T. R. 17 ; Carton v. BrisL A Kr. 358. 

Ry. Co., 11U8. 162 ; 30 L J. B. 
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of insurance, and agreo to carry for a smaller sum, upon the terms 
that he is not then to be responsible upon the extended customary 
liability of a-common carrier as an insurer against robbery abd 
the dangers and accidents of the road. “This limitation,” observes 
Parke, B., * it is competent for a common carrier to make, because, 
being entitled by common law to insist on the full price of carriage 
being paid beforehand, he may, if such price be not paid, refuse to 
carry upon the terms imposed by the common law and insist upon 
his own terms” (e). 

Common carriers may protect themselves by special contract 
from loss by fin and sea risks, and may carry goods on the terms 
that they are not to be held responsible at all for such losses (/), 

Stipulations exempting common carriers by water from loss 
of luggage, unless a bill of lading has been signed for it — 
Where the Atlantic Mail Steam Navigation Company issued pas¬ 
sengers’ tickets on which was printed a notice or condition "that 
the ship will not be accountable for luggage, goods, or other 
descriptions of property, unless bills of lading have been signed 
therefor, each passenger allowed twenty cubic feet of luggage free," 
it was held that tho company had a right to impose this condition 
on their passengers, provided it was imposed upon all alike; that 
the passengor, therefore, was bound to get a bill of lading for all 
the luggage for which he intended to make the ship accountable, 
but that he had the option of taking luggage under his own 
personal control without any bill of lading, carrying it, in that case, 
at his own risk (g). If the company does not impose the same 
terms upon all passengers alike, or the passenger offers to sign a 
bill of lading and is unablo to obtain it, the company caunot avail 
themselves of the condition as protecting them from liability (It). 

When the carrier may by special contract exempt himself 
from all responsibility for damage to ceiiain classes and 
descriptions of goods in transitu.—Whenever a man enters into a 
contract for the carriage of goods, he impliedly grants or lets out 
some labour and care for the accomplishment of the work of 
carrying, in return for tho hire paid or agreed to be paid him; and 
it was formerly held tliat he could not enter into the contract, and 
at the same time say that he would bestow no labour or care at all 
in and about tho performance of what he had undertaken to do, 
and for which he received hia hire. " It is impossible,” justly 
observes LordEllenborough, “without outragingcommon sense, so 

It) Wuld r. Pidford, 8 M. k W. 453. Co., 10 C. B. X. S. 453; SO L J. C. P. 
(/) Mating v. Todd, 1 SUrk. 74; 389. 

Colliiu v. Brut. & Ex. Kg. Co., 11 Exch. (A) OL Wed. fy. Co. r. Qccdmon, 12 
790 ; 7 H. L C. 205. C. R 313 

(g) Wilton r. Royal Atl Mail SL Mat. 
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to construe ;i special contract for the carriage of goods, as to 
make the carrier say, ‘ We will receive your goods; but we will 
not be bound to take any care of them, and will not be answerable 
at all for any loss occasioned by our own misconduct, be it ever so 
grass and injurious' ” (/). “ If the carrier should perchance refuse 
to carry the stuffe, unless promise were made unto him tliat ho 
should not be charged for any misdemeanour that should be 
in him, the promise were void ; for it were against reason and 
against good manners; and so it is in all other cases like ” (&). In 
the case of articles of a ]>erishable nature, such as fish, or of a 
very delicate anil fragile nature, such as statuary, sculptured 
alabaster, or marble, which the common carrier does not com¬ 
monly profess to carry, and which may be rciidily injured, nobody 
knows how, the common earner may, as wc have seen, refuse to 
receive ami carry such articles, except under a special contract 
exonerating him from all responsibility for damage done to them 
in hxi unfit not occasioned by the neglect or default of himself or 
his servants (/). So, with regard to horses, it is said to be very 
reasonable that common carriers by railway should be allowed to 
make agreements for the purpose of protecting themselves against 
tin* |s.‘culiar risks attendant upon the carriage of horses by railway, 
arising from the rapid motion and strange noises, which aro calcu¬ 
lated to alarm horses ami cause them to kick and breuk the 
carriage, and do themselves injury. It was, therefore, held, before 
the passing of the Railway and Ounnl Traffic Act (po*t, p. 555)/ 
that railway companies might, by special contract, throw the risk 
of the conveyance of a horse by railway upon the owner of the 
horse, so that, if the horse was injured in the transit from any 
ordinary railway casualty, the owner would have no remedy 
against the company for the loss (««*). 

The notices commonly given by common carriers before the 
passing of the (‘arriera Act, that they woulu not he responsible for 
the loss of or damage to jKircels above a certain value, unless the 
value was declared and a premium of insurance }Kiid, were held U> 
apply only to the rosjionsihilitics and liabilities of the carrier as an 
INSURER of the safety of the goods, and did not and could not 
exempt him, in the absence of fraudulent concealment of value or 
risk on tlio part of the consignor, from the consequences of his own 
misconduct or negligence, or from the misconduct and negligence 


(0 Lyon x. Jfrl/*, 5 hist. 43S. 

(k) l>oct k Mtiul. J)inl. 2, rh. 02; 

Noy’a Maxim*, eli. -Cl, 02. 

{L) Il'nl v. Smith Ckrom Jin. Co .. 5 H. 
k N. S75; 20 I,. J. Kx. 44] : M v. 
North smff. tlj. Co., 32 L. J. Q. B. 241; 


fsswn v. Holt, 1 Stark. 186 . 

(»*) Carr v. Jm,\c. York. Jit/. Co.. 7 
Kxcli. 714 ; Jlarrioon v. Inond. Jfr. «{• S. 
Co. Ky. Co., anU. p. 754. over-ruled by 
Perk v. North Staff. Jly. Co., 32 L. J. Q. 
B. 241. 
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of bis servants and persons in his employ (?»). “By understanding 
the terms of the notice in this limited sense,” observes Bayley, J., 
the common carrier will be exempt from those peculiar liabilities 
which attach to him only in his character of common carrier, but 
not from the consequence of his own mLsfcazance, for which every 
bailee is responsible ” (o). Having, by notice or special contract, 
divested himself of his customary liability of an insurer against rob¬ 
bery and fire and the dangers and accidents of the road, “he still,” 
observes Parke, B.," undertakes to carry from ono pluce to another, 
and for sorao reward in resjicct of the carriage, and is therefore 
bound to use ordinary care in the custody of the goods, and their 
conveyance to, and delivery at, the place of destination, and in 
providing proj*er vehicles for their carriage "(/»)• Where a cask 
of brandy of the value of t ‘70 was acceptor by a common carrier to 
be carried for hiro, and the cask began to leak on tho road, and the 
carrier's servant was told that the brandy wan escaping, but he 
made no attempt to stop the leak and save the brandy at any of 
he stages at which lie stopped, although ho might easily have dono 
so, and the brandy was consequently lost, it was held that tho 
carrier was not protected from the consequences of the negligence 
of 11is servant by having given notice to the consignor that he 
would not be answerable for any goods of what nature or kind 
soever abovo tho valuo of £», if lost, stolen, or damaged, unless a 
special agreement was made and an adequate premium paid over 
and abovo the common carriage ; for here the goods were of largo 
bulk and known quality, and the value was obvious as well as the 
degree of care reasonably requisite for their conveyance (//). 

Void limitation* of li/itrility .—A pcn>on who undertakes tho 
public employment of a common carrier of merchandise or of 
passengers and luggage has no more light, it is apprehended, 
to engraft U]K>u his contract or employment the terms that “all 
merchandise received by him to be carried is carried at llie risk 
of the owners,” or that “all luggage delivered to him by his 
passengers is carried at the risk of the iiasscngcrs,” and that 
“he will not be responsible if it is lost or damaged by the 
way,” than a common innkeej>er has to refuse to receive guests, 
except on the terms that he shall not be responsible for the 
safe keeping of their goods and luggage dcjwsited in his inn. 
The cousignor of merchandise or the iwwscnger has a right to 
reject these terms, and to insist that merchandise, such as is 


(n) Birktt r. WiUnn, 2 R. k AM. 356; 
Duffy. Butfd, 6 Moore, 477. 

(o) Carncit v. WiUau, 5 B. k Aid. 
57. 

(p) Wyld v. Pickfurd, 8 M. & W. 4G1; 


Smith v. JTorne, 8 Taunt. J44 ; 2 Moore, 
18 . 

(?) Berk v Evans, 16 Em t, 247 ; Smith 
v. Hum*, 8 Taunt. 1 44; 2 Moore, 18. 
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ordinarily carried by the common carrier, or the customary allow¬ 
ance of luggage for a passenger, shall be taken at the common 
.carrier’s risk, provided the consignor makes the'declaration of 
value, and is ready to pay the premium of insurance, in those 
cases where the declaration and payment are, required by law. 
‘‘The tiavoller,” observes an American judge^ “is under a sort 
of moral duress, a necessity of employing the common carrier; 
and the lattci shall not be allowed to throw off ^ia legal liability. 

4 He shall not bo privileged to make himself a coitotnoil carrier for 
his own benefit and a mandatary or less to his employer. -He is 
a public servant, with ccrtaiu duties defined by 'law; and, as 
Ashurst, J, said of the duties of iunkee]>ers, they£*C 
But in our own law, wlieie the carriage of particujur articles is 
attended with any |»eculiar or extraordinary risk, .the , common 
carriur is entitled, as we have seen, to reluse to recede'anj cany 
such ai tides, unless the nature and value of tho articles are de¬ 
clared, and an increased charge paid for insurance ;^but hq may, 
at the same time, receive oud carry them under a sjfccial contract, 
providing that they shall Ik* canicd at tho risk.of the owner tft a 
lower rate of chnigc (ante, ]». 540). And, if he is a common carrier 
of pa*songeis merely, and docs not profess to carry ngd does toot 
receive for carnage luggage with his j»assengcnj, but allows them 
to cany with them, under thcii own care, a small qi^itity of per¬ 
sonal luggage, he is not responsible for the loss of it («). Where 
the carrier seeks to sot up a R|>cci.il contract limiting hjp liability, 

. he must show that tho teims of it have been brought to the con¬ 
signor's notice. The most frequent illustrations of thisvuo to be 
found in the conditions printed u]»on luggage tickets (1), where 
the luggage is left in the cloak-room, the railway company 'bojng 
'no longer caintrs but warehousemen Where a passenger tobk /v 
ticket in tho form of a book of coupons, and inside the book Was a’ 
condition limiting the resj>onsibility of the company to tlein own 
trains, ami the }»nssengoi was injured in France, the jury found 
that the condition was not brought to his notice; but itfield 
that the whole book was the contract, and was accepted Trf.tho 
•passenger, and he was bound by the condition (u). , ' 

Loss of iKtAseiiyeis' luggage hy railway cumjxinies. —.im¬ 
possibility of travelling without the accompaniment of a certain 
quantity of luggage for the jiersoual comfort and conveniince of 
the traveller, has led from the earliest times to the practice,the 


(r) Cowen, J , Coir r. G’oWitj*, 19 
"Wend. 281; UoUoJrr v. 1You leu, A 
284, Angoll ou Comets, App. xmu., 
.xx ui. 

(*) S<*e infra. 


(0 flee ivfra. * • . 

(h) Durkt r. 5. E 5T. P. V. }, 
dutiiiffuuhuig HewUrtoon y. Simciuvn, 
L. R. 2 H. L. Sc. i70. % * 
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part of the carriers 6f passengers for hire, of carrying, as a matter 
of course, a reasonable amount of luggage for the accommodation 
of the passenger, apd of considering the remuneration for the 6a?-' 
riage of such .lilgg^ge' as comprehended in the fare paid for the 
conveyance Of the passenger. 

Under the older system of travelling by stage-coaches, cAnal- 
boats, or 6ther ^essels, the amount of luggage to be thus carried' * 
free of ch^rgcf was commonly made part of the contract by express * 
stipulation or notice from tbe carrier. Under the modern system 
of railway conveyance, it is fixed and regulated by the various 
Acts of Parliament under which railways have been established. 

By these Acts ‘flie right of the passenger is expressly limited to 
ordinary luggage, which must he taken to mean tbo personal 
luggage t bf t^e traveller; and the amount which he is entitled to 
take free of charge is ascertained. Whatever the passenger takes 
with him for his personal use or convenience, according to the 
habits or'wapts of the particular class to which bo belongs, either 
with reference to the immediate necessities or tho ultimate pur¬ 
pose of tbe journey, must he considered as personal luggage; this 
woyld include not only all articles of apparel whether for use or 
ornament,-but also the gun-caso or the fishing apparatus of tho 
sportsman, tho easel of the aitist on a sketching tour, or the books 
of tjie student, and other articles of an analogous cliaiactor, the 
use of which is personal to the traveller, and the taking of which 
has arisen from the fact of Ids journeying (s). On the other 
hand,, what is carried for tho purposes of business, such as mer- 
chandis6 or the like ( y ), or for larger or ulterior purposes than 
those of the journey, such as articles of furniture or household 
goods <*), will not come within the description of ordinaiy 
luggage; unless the company (with knowledge) choose to take 
without extra payment that which is not oulinary luggage, in 
which case they will be responsible for the loss (a); so also upon 
any (fuut in point of weight, if the company choose to allow a 
pas^fepger to carry more, they will be liable (</). The liability of 
compion carriers in respect of articles canicd as passeDgci’s 
luggage, is that of camera of goods as distinguished from that as 
of carriers of passengers. Most of the Railway Acts provide that l# 
Wlifcput extra chaige.it shall he lawful for every passenger l y 
railway to take with him ordinaiy luggage or articles of clotbii g 


{rlJfimtM, v Cunt Wnlnv fly Co., 
L,.K/*Q. B. 612; 40 L. J Q. B. SCO. 

(y) Cahill v. Lev dm d 1ftrth H t*nn 
fly. Co., IS t\ B. N. S. 818; 31 L. J. 
C. I»* 271 ; Clrtnt Morlhtm fly. Co. r. 
AArjdiad, 8 !*th. SO ; 21 L. J. Kx. 286 ; 

C* . 


AilfoU <£ Ja?I$mc*a fly. Co. v. Knr, 
0 1J. L C. 566 

(r) J/vJyfoi t V. Midland 1!y. Co., L. B. 
4 g. n. 3» 6 ; 88 J. J. Ql B. 218. 

(a) Vnat fl’cilAnv Hr. Co. t. SArp- 
kud, 8bik 20 . L. J. Yx. 271. 

M 31 
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of a certain weighty and dimensions, and that the company shall 
not be responsible for the safe carriage or custody of, or for any 
loss of or injury to, articles carried upon the railway with, or ac¬ 
companying the person of, or belonging to, any passenger, or 
delivered for the purpose of being carried, other than suoh pas¬ 
senger’s articles of clothing. But these enactments do not prevent 
railway companies from running excursion trains for passengers 
only, without luggage ( b ). If a railway company starts an excur¬ 
sion train for passengers merely, but allows teach passenger to 
carry with him a small quantity of luggage free at his own risk?' 
and passengers avail themselves of the privilege, and the luggage 
is lost, the company is not responsible for the loss of it (c). 
Where a railway company made a bye-law to the effect, that 
they “would not bo rcs|>ousiblo for the care of luggage, unless, 
booked and paid for,” it was held that the bye-law was null 
and void ((/). Railway companies are responsible for the acts 
and omissions of their ]>ortorH in the management and delivery of 
passengers’ luggage (e). But, if a jyaiwcngcr packs .merchandise in 
caq»ct-bags and portmanteaus, and i>asscs it off as luggage, he can¬ 
not recover for the loss of it, as lie is guilty of an unfair conceal¬ 
ment towards the company, in preventing them from making the 
charge they would bo entitled to make for the carriage of merchan¬ 
dise (/). A railway company is, in general, liable for the Joss of 
a passenger’s luggage, though carried in the carriage in whiclf he 
himself is travelling ( y ). But the jKtsscngcr must take ordinary 
caro of it; and, therefore, where the passenger left the carriage in 
which his luggftgc was for another in the course of the journey, 
aud his portmanteau was stolen, it wus held that the company was 
not responsible (h). 

Where the passenger retains his own personal control over the 
luggage, the company arc no longer insurers of its safety, but aro 
liable for negligence only (t). Where luggage is received as 
luggage of a servant, but it turns out to be tbe master’s, who is 
following by another train, the conq>any are not liable for the 


(0) R uniat y v. North Easter* J ?y. Co., 
14 C. B. N. S. 461 ; 32 Law J. C. P. 
244. 

(c) Stewart v. land. «t- A'. tVest. By. 
Co., 33 L. J. Ex. 199; 3 H. k V.. 135. 

(d) Williams v. Ol. West. Ry. Co., ]0 
Exch. 15; Munster v. & K. By.,4C II. 
N. 3. 698. 

(e) Mid . Ry. Co. r. Bromley, 17 C. B. 
375 ; 25 L J. C. 1*. 94. 

(/) Cahill v. land <t North- West. By. 
Co., 13 C. B. N. S. 818 ; 31 L. J. C. P. 
271 ; 30 ib. 294 : Belfast <t Ballymena 
By. Co. v. Keys, 9 II. L. C. 656 ; Great 
Northern By. Co. v. Shepherd, 8 Exch. 
30 j 21 I* J. Ex. 286. 


[g) Le Contenr v. London South 
Western Ry. Co., L. B. 1 Q. B. 54; 6 B. 
A S. 961 ; 85 L. J. Q. B. 40. 

(A) Talley y. Great West. By. Co., L. 
R. 6 C. P. 44; 40 L. J. C. P. 9; with 
rrapeet to luggage deponited in a cloak 
room, sec Burke r. S. S. By., L. K. 5 C. 

P. 1). 1; 49 C. P. D. 107. 

(*) Talley v. <7. W. By., LR.CC. P. 
44; 40 L. J. C. 0. 9; Bergheim y. Gt. 
Eastern By., 3 C. P. D. 221 j seo as to 
where luggage is in his control, Richards 
y. L. B. f S. C. By., 7 C. B. 839; Kent 
v. Mid. By., L. R. 10 Q. B. 1; 44 L. J. 

Q. B. 18; Mid. Ity. Co. y. Bromley, 17 
C. B. 372 
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loes(^. Upon the arrival of the passenger at the station, the 
company must deliver his luggage on the platform, allowing him a 
reasonable time to come and receive it ( 1 ). If a railway porter, at 
the request of a passenger, calls a cab, and places the passenger’s 
luggage on a cab, and there leaves it, and comes away without 
having the means of identifying the vehicle, and the cab-driver 
goes off with the luggage before the passenger has taken his seat 
m the vehicle,'the railway company will be responsible for the 
loss-(m). Passeoger’s luggage is within s. 7 of the Railway and 
Cfmal Traffic Act ( n ). 

Charge /or luggage by excursion trains. —Where a passenger 
by an excursion train, knowing that the railway company did not 
allow passengers to carry luggage by such trains, nevertheless 
secretly put luggage into the train, it was held that the law would 
imply a promise from the wrongdoer to pay tho compauy for the 
carriage of it (6). 

When a declaration of value is a condition precedent to any 
liability on tfje part of the common caiTier. —The Act, it will bo 
observed, applies solely to common carriers by land. Where, 
however, the contract for carriage is divisible, and applies to 
carriage partly by water and partly by land, and the loss occurs 
during the carriage by land, tho carrier is entitled to tho benefit of 
the statute ( p ); and where the contract is to carry by land and 
sfa also, it is divisible, so as to afford a defence to tho carrier if tho 
loss in fact occurs during the carriage by land (q). The effect of 
the Act is to prevent the owner or consignor from recovering from 
the common carrier the value of any of tho enumerated articles 
when the value of the contents of the ]fiirccl or j>ackago in which 
they arc inclosed exceeds 10 1., and the value has not licen declared, 
and the increased rate of charge paid by tho consignor pursuant to 
the statute. The declaration of value must be made by the con¬ 
signor, whether the common carrier lias or has not a notice or tariff 
of charges for the increased risk of conveyance of such articles 
stuck up in his office, and whether tMe articles are delivered at the 
office of tho common carrier, at the sender’s house, on the road, or 
anywhere else. The Act requires the person who sends the goods 
to take the first step, by giving that information which he alone 
can give, and if he does not take that first step, then he cannot 
maintain an action for the value of the lost article by reason of the 


(k) Beecher v. O. E. By., L. E. 5 Q. 
B. 241; 39 L. J. <* B. 122. 

(0 PaUcheider v. 0. W. By , 3 Ex. D. 
153. 

(m) Butcher v. Bond. A South West 
By. Co., 16 C. B. 13; 24 Law J. C. P. 
13/ ; Richard* r. London, Brighton it 
South Coast Ry. Co ., 7 C. B. 839. 


00 Cohen v. S. E. By., 2 Ex. D. 263; 

Bfo post, p. 660 . 

(o) Rumsey v. N. E. Ry., 32 L. J. C. 
P. 245 ; 14 C. B. a 641. 

(p) iiaxautale v. QU Eastern Ry. Co., 
ante, p. 638 

($) U C'onUur y. Loud, and South - 
Wni. Co., ante, p. 640. 

* ***** A * ' • 

mm2 
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first section of the statute, which expressly says that the common 
carrier shall not be liable unleas the declaration is made (r). As 
soon, however, as this has been done, the common carrier is entitled 
to demand and to have an increased rate of lemuncration, which is 
in the nature of a premium for insurance, provided he has a tariff 
or notice stuck up in his office of the sums he charges above the 
usual rate of charge for the carriage of the articles. If there is no 
tariff, he has then no right to charge the increased rate, and he loses 
(provided the declaration of value has l>cen duly made by the 
consignor) the protection of the Act (*). The declaration of value 
having been made, the common carrier has no right to know the 
exact nature of the contents of the iwirccl, unless he has reason¬ 
able grounds for believing that it contains articles of a dangerous 
character (/). And if, after the declaration has been made, ho re¬ 
ceives the goods without demanding an increased rate of charge, 
he is not protected by the statute (u). However, the mention 
of the value incidentally is no declaration of value within tho 
statute (*). 

lly whom the declaration of value w to be made and the in¬ 
creased rale of cuiriage paid. —In a case before Lord Ellen- 
borough, before the passing of the Common Carrier’s Act* it was 
held that where a tradesman at Gosport received an order in 
writing for goods to be forwarded to Plymouth, lie had an implied 
authority to do all that was necessary to be done to insure thcirt*a 
safe conveyance; and, therefore, that when it was necessary to de¬ 
clare their value, and pay an increased charge for insurance, it was 
his duty to make the declaration and the payment, so as to enable 
the consignee, in case of loss, to secure his indemnity from the 
common carrier(y); but the limitation of the liability of common 
carriers in respect of the carriage of glass, china, and the articles 
mentioned in the Carrier's Act, being now established by Act of Par¬ 
liament, must be taken to be known to consignees and consignors 
alike throughout the kingdom ; and it is not the practice, nor, it is * 
apprehended, is it in general the duty, of the consignor, to pay the 
carriage and insure articles directed to be forwarded by his cus¬ 
tomers, unless he receives express directions so to do(s). If 
indeed, the articles are of an extremely fragile character, and 
likely to be damaged without great care, or if they are of unusual 
value, it would be the duty of the consignor to declare their nature 


(r) Pianciani r. Lend, and South- 
Wat. Ry. Co., 18 C. H. 226. 

a Jiaxaulale v. Hart, 21 Law J. 
123 ; 6 Kxch. 789. 

(0 Vi ouch v. Lund, and North- West. 
Ry. Co., H C. B. 295 ; 23 Law J. C. P. 
73; Me ante, p. 526. 


• (k) Behrens r. Qt. North. Ry. Co., 31 - 
Law J. Kxch. 299 ; 80 ib. 163. 

(z) RoUruon r. South-West. Ry. Co., 
34 Law J. C. r. 234. 

(y) Clarke r. Hutchins, 14 Ea*t, 476. 
(*) Cosh ay r. Tuts, 3 Canipb. 129; 
Bailey r. Svxetiny, 9 C. B. N. S. 367. 
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and value to tho common carrier, that proper care might be taken 
of them (ante, p. 534 ); and it would be prudent for the consignor, 
before forwarding goods of this description, to require instructions 
from the consignee as to the insurance of them. 

Articles to which the statute extends (a).—The statute extends 
to all the articles enumerated in the first section, although not 
within the words of the preamble, " an article of great value in a 
small compass.” It is not sufficient for tho owner to describe in 
writing on the outside of a parcel or l>ox the nature of tho con¬ 
tents. The carrier must have distinct information thereof, and an 
opportunity of demanding the increased rate of oarriago ( 5 ). Hat 
bodies made of felt, which is a substance composed partly of the 
.soft fur or down of the rabbit detached from the skin, and portly 
of tho wool of sheep, have been held not to be “ furs” within tho 
Common Carrier’s Act ( c ), but dresses of silk made up for use are 
Hi Iks within the operation of the Act (d ); and “silk web,” which is 
composed ono third of silk and two thirds of cotton and india- 
rubber, as being “ wrought up with other materials,” is also within 
it(c). By the term “writings" is meant writings of value, and 
therefore an instrument in writing in an imperfect state, intended 
to secure a largo sum of money, but not being a valid and com¬ 
plete security at tho time of the loss, is not within tho statute (/). 
If^the contents of a parcel or package exceeding 10/. in valuo aro 
of a miscellaneous character, consisting partly of enumerated 
articles and partly of things not mentioned or comprised in tho 
Act, tho common carrier is released from all liability in respect of 
tho former, but, as regards the latter, his common-law liability 
remains the same as before the passing of the statute. Thus, if a 
trunk containing linen and wearing apparel, jewcllory, and trinkets, 
exceeding 10/. in value, be delivered to a carrier to be carried for 
the ordinary hire, or to accompany the person of a passenger, and 
such trunk is lost by the way, the carrier is not liable for the valuo 
of the jewellery and trinkets (#), but he remains responsible for the 
value of the trunk and linen and wearing apparel, as at common 
law beforo tho passing of tho Act. If, however, the contents of tho 
parcel or package consist entirely of the enumerated articles, the 
common carrier is by the express terms of the Act freed from all 
responsibility and liability in respect of the loss thereof, if the COn- 


fa) See also tie notes to the section, 
ante, p. 537. 

(6) Owen r. Burnett, 2 C. A M. 353: 
4 Tyr. 133; Boy r. fink, 8 C. A P. 
861. 

(c) if ay hew v. Nelson, 6 C. A P. 58. 

( d ) Bernstein r. BaxcndaXt, 6 C. B. N. 
S. 259 ; 28 Law J. C. P. 265. overruling 


Darry v. Maeon, Car. A N. 50. 

(e) Brunt r. Mid. By. Co., S3 lav J. 
Exrlk 187 ; 2 H. A C. 889. 

(/) Stoc*sigtr r. South EaM. By. Co., 
23 I«aw J. Q. a 293 ; as to pleading the 
Act, Smith v. Lord, and Brighton 
By. Vo., 7 GB. 789. 

(?) f>r utein r. Baxendafe, tupra. 
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signee has not declared the nature and value of the article, and 
paid, or agreed to pay, the increased charge specified in the notice, 
although the loss may have been occasioned by the grossest negli¬ 
gence ( h ). If an uninsured parcel or package consists entirely of 
enumerated articles, the plaintiff would not be ontitled to recover 
even the value of the box or case in which they aro contained ( i ), 
but if there are articles in it to which the statuto does not apply 
ho would (fc). 

If the consignor, after ho has made the declaration of value, 
objects to pay the ad valoi'em rate of carriage or premium of 
insurance, and wishes to have tho parcel carried as a parcel of 
ordinary value, at tho ordinary rate of carriage for parcels of simi¬ 
lar bulk and weight, tho carrier may, if ho pleases, waive his right 
to tho increased remuneration or premium of insurance, and agree 
to carry for a smaller sum, ujjon the terms that he is not then to 
be responsible upon the customary liability of a common carrier, 
as an insurer against robbery and tho dangers and accidents of the 
road. " This limitation,” observes Parke, B., " it is competent for 
a common carrier to make, because, being entitled by common law 
to insist on the full price of carriage being paid beforehand, ho 
may, if such price bo uot paid, refuse to carry upon tho terms im¬ 
posed by tho common law, and insist upon his own terms ” (l). 
And if, after the declaration has been made, the carrier recci^s 
the parcel without demanding the increased rate or charge, ho 
receives it as an insurer of its safo conveyance; and the same 
result follows if he has failed to notify his increased rate of charge 
in accordance with the terms of tho statute (m). 

Losses covered by the statute. —The term " loss ” in the statuto 
means loss of things by the carrier, or his servants, in the course 
of tho carriage of them, either by losing them from their vehicles, 
or mislaying them, so that it was not known where to find them 
when they ought to have been delivered; and not the loss that 
may be sustained by an owner or consignee by reason of the non¬ 
delivery of tho chattel in due time, or by reason of great delay in 
its delivery, whereby the use of the chattel, or the means of turn¬ 
ing it to advantage, were lost ( n ). 

Loss of goods from theft by the common carrier's servants .— 
Nothing contained in the Carrier’s Act is, as wo have seen (s. 8), to 
protect any common earner for hire from liability to answer for 

• 9 

(A) Hilts* r. Dibbin, 2 Q. B. 646. R. 6 Exch. 90. 

(t) Wyld y. Bickford, 8 M. k W. 462. (1) Wyld y. Pieltford, supra. 

(k) Treadxoin v. OL East. Ry. Co., L. (m) Behrens v. OL North. Ry. Co., 6 
R. 3 C. P. 308 ; a framed picture is one H. k N. 366 ; 30 Law J. Exch. 153.* 
entire thins, and cannot be divided so as (») Hearn r. Bond, and South West. 

to charge the carrier for the loss of the ' Ry. Co. 10 Exch. 801; 24 Law J. Exch. 
frame, Henderson y. L. & H. W. Ry., L. 180. 
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low of, or injury to, any goods or articles arising from the felonious 
act of any servant in the carrier’s employ. If, therefore, the 
common carrier relies upon the statute os a defence, contending 
that there ought to have been, and that there was not, any declara¬ 
tion of value on the part of the consignor, of the article alleged to 
have been lost, the defence is rebutted, and the case taken out of 
the operation of the statute, by showing that the loss arose from 
the felonious act of the carrier’s servant (o). 

When the goods have been accepted by a carrior under a 
special contract for the carriage of them, tho Btatute does pot 
apply. Where, therefore, a common carrier has given express 
notice to the consignor that he will not be responsible for parcels 
or packages above the value of lOi, unless tho value is declared, 
and an increased rate of remuneration paid according to a printed 
tariff or scale of charge, and tho common carrier afterwards accepts 
a parcel to be carried, knowing it to be worth more than 101., 
without demanding or receiving tho premium for insurance,’and the 
parcel is purloiued by his own servant, ho is not necessarily respon¬ 
sible for the theft (p). Having received the goods under a special 
contract, and not upon his customary liability as an insurer of safo 
conveyance, ho is chargeable only for negligence and want of 
ordinary caro. Tho loss by theft indeed is primd facie proof of 
negligent keeping, but it Is not absolutely conclusive, and tho 
carrier may exonerate himself from liability for the theft by prov¬ 
ing his own care and watchfulness, and showing that there was no 
want of any proper precaution on his part to guard against theft 
by his sorvants. “ If the consignor,” observes Lord Tonterdon, 
“has concealed tho valuo of tho parcel from tho carrier, and has 
adopted a disguise for it likely to prevent the carrier from taking 
any particular care of the parcel, and yet not so completely con¬ 
cealing its nature as to prevent it from being selected for depreda¬ 
tion by a dishonest servant, and the loss is the consequence of the 
means he has adopted, then ho cannot maintain an action in 
respect of tho loss ” (</). 

In order to establish the fact of theft by tho common carrier’s 
servants, it is not enough that there is a greater degree of proba¬ 
bility that the carrier’s servants took their goods than that a 
stranger took them by reason of their greater facility of access and 
opportunities of stealing them (r). It is not necessary, however, 
to show that some particular servant has committed a felony; it is 


(o) Metcalfe r. London, and Brighton 
Ry. Co., 4C. R K. a 307; 27 LawJ. 
C. P. 206. 

( p) Butt ▼. OL West. Ry. Co., 11 C. R 
140 ; (R. West. Ry. Co. r. RivuU, 27 


Law J. C. P. 204. 

( 7 ) BradUy r. Waterhouse, M. k M. 
164. 

(> ) .VcQueen r. Great Western Ry. Co.. 
L. B. left B. 569. 
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sufficient if’ Homo evidence is given which raises A primd facie 
case that the • geotja werp stjten* b^pome or pne of the carrier's 
servants (s)t ' 

•All persons who are actually, though casually and incidentally, 
. employed by the common carrier in doifig the -work of carrying, 
are the servants of the latter, although they may b§ the regular 
seiyan'ts of some other persons, receiving wages from them and not 
from the carrier ( t ). 

. , 'Liabilities of the common carriers neivants. —Sect. 8 of the 
statute provides, that the Act shall not protect the coachman, 
* guar 3 , lKJokkecper, or other servant of the common ‘carrier, from 
liability for losses or injuries occasioned by their own personul 
neglect and misconduct This applies to liabilities ex delicto ; for 
’ tho coachman, guard, or other servant is not, by the common law, 

. liable in any way ex contractu to the owner of the goods foV loss 
or damage arising from his own personal negligence. The contract 
for the carriage of them is made witli the common carrier or coach- 
proprietor who carries on tho business, and not with a mcro ser¬ 
vant or agent who has no interest in the concern, and does not 
share in tho profits of the trade. Thus, where an nation was 
brought against a coach-porter for tho value of a parcel lost by 
him, and also against the driver of a stage-coach for the loss of a 
trunk, it was held that, as the defendant in each case had received 
the article as the servant and agent of tho coach-proprietor, and 
not on his own account, ho could not he sued by the owner of tho 
goods for the loss (it). 

Losses occasioned by the negligence of the consignor — Defec¬ 
tive picking. —If tho loss has bccii occasioned by the ncgligcnco 
of the consignor or his servants, in not properly packing or secur¬ 
ing the goods, tho carrier is not responsible for tho loss. If wine 
or spirits escape by reason of a defective buug in a cask, the carrier 
will not be answerable (a;), unless it be shown that the carrier had 
notice of the leakage, and had the means of stopping it and 
neglected to do so, and that by reason thereof the plaintiff sus¬ 
tained the injury of which he coinpiains ( y ). If the defective 
packing of goods is patent aud visible, and easily remedied, 
and tho common carrier accepts the goods for conveyance, ho is 
bound to take all reasonable means to provide for their safety ( z ). 
But if the mode of packing is that in ordinary use, and the 
carrier is led by the sender’s conduct to conclude that it is 

(*) Va tighten v. London A North William* v. Cranston, 2 Stark. 82. 

W'Hrrn Rfi. Co., L. R. 0 Kx. 93. (z) Hudson v. BaxcndaU, 2 II. it N. 

•/) Madia v. Load. «fc South- WcsL Rj. 675. 

Co., 2 Kxch. 426. (y) Beck v. Evans, 16 Eaat, 244. . 

t“) Cavuwjh v. Sufh, 1 Pr. 331; Stuarl v. Cravlcy, 2 Stark. 32 
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safe, the carrier, aV any rale if he is not'af ocmmon earner, will 
not be responsible fait injury t^.'.the goods arking fiw 8fo©b 
packing (a). • ; r ‘ *. . * J 

A common earner: is liable as an ordiuary bailee for negligence^ 
and.he is liable for a Idas occasioned by negligence, even 'though .• 
tho net of God or of the Queen’s enemies conduces to tho loss. - He '.: 
is also liable fts an insurer for losses which occur through no i*gli-\ 
genco on his own part; but, like an insurer, he is not liable, for-’. 
accidents happening through the inherent vico of the thing car-’ • 
ried (i b )'. Thus, a common carrier is not liable for the loss of .Slip. ; 
goods carried arising from their inherent tendency to decay or ‘ v 
ignite (c). $or is he liable for injury to animals, the result^- 
some vico^which, by its own internal development, affects tW'* 
animal without any default or negligence of the carrier (d). •* 

'Railway'and Canal Act—Inability of railway, canal, and , 
steam-boat comjxmies to exonerate themselves from liability for 
their own neglect, default , or breach of duly by notice, condition, 
or declaration. —By s. 7 (e) of the Railway and Canal Traffic Act, 

17 & 18. Viet c. 31,—which by 31 & 32 Viet c. 110, s. 10, extends, 
so far as its provisions arc applicable, “ to steam vessels and to tho 
traffic carried on thereby,”—every railway cojnpany and canal 
company is made liable for tho loss of, or for any injury dono to, 
any horses, cattle, or other unimals, or to any articles, goods, or 
things in tho receiving (/), forwarding, and delivering thereof, 
occasioned by tho neglect or default of such company, or its 
servants, notwithstanding any notice, condition, or declaration 


made and given by such company contrary thereto, or in anywiso 
limiting such liability ; every such notice, condition, or declaration, 
being thereby declared to be null and void. But it is provided 
that nothing therein contained shall be construed to prevent tho 
said companies from making such conditions with respect to the 
receiving, forwarding, and delivering of any of the said animals, 
articles, goods, or things, as shall be adjudged by the court or 
judge before whom any question relating thereto shall be tried to 
be just and reasonable ((/), and that they shall not be liable to a 
greater extent than certain sums named in the section for injuries 
to horses, cattle, &c., unless the sender has declared them to be of 


(a) Rif.hart Ison r. Xortk-Eastern Ry. 

Co.,X. It. 7 C. P. 75; 41 L. J. C. f. 
00 . 

(b) Slower r. Great Western Ry. Co., 
infra. 

(••) Alston r. Herring, 11 Exch. 822 ; 
Mil v. Parr, 1 K*p. 444; Soyd v. 
l/ubois, 3 Csmpb. 133. 

[d) Blower v. GU West. Ry. Co., L. R. 
7 C. I\ 655 ; 41 L. J. C. F. 203 : Kendall 


v. hotdon «t- South Wntrm Jly. Co., L. 
It. 7 Ex. 373 ; 41 L. J. Ex. 184. 

(e) Mec Jkumdalc v. Gt. Eastern Ry. 
Co., L. K. 4 Q. B. 254. 

(/) As to when a liorso is “received," 
see llodrjmnn v. West Mid. Ry. Co., 35 
L. J. Q. B. 85 ; 6 B. k S. 560. 

ig) As to the construction of this sec¬ 
tion. *ee Peek v. Xorlh Staff. Ry. Co., 
pod, p '>56. 
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greater valuo at the time of delivery, and paid an increased charge 
accordingly. 

Where an Act of Parliament authorized a railway company to 
make regulations respecting passengers’ luggage, and the company, 
by their regulations, required the passengers to see their luggage 
marked with the company’s labels, and stated that the company 
would riot be responsible for the loss or detention of any article of 
luggage not so marked and properly addressed, and the plaintitf, 
who was a passenger, required the company's porter to label and 
take into the luggage-van somo wearing apparel wrapped in a 
shawl and properly addressed, and the porter refused, as the com¬ 
pany had made it a rule not to label shawls, it was held that the 
company was responsible for tho porter's refusal to receive the 
shawl; and that tho company could not make regulations having 
the effect of divesting them of their common-law liability to re¬ 
ceive and carry the article as personal luggage (h). 

In cases where railway companies under tho Carrier's Act, or 
tho Railway Traffic Act, arc entitled to receive an increased rate of 
charge for insuring the safe conveyance of particular articles, and 
the consignor objects to tho increased rato of charge, and it is 
agreed that tho company shall receive and forward certain articles 
uninsured, this may be taken ns doing away with their common- 
law liability as insurers of tho safe conveyance of the articles, but 
does not exempt them from responsibility for losses by negligence 
through their own default (I), c.g., for delay in not forwarding tho 
articles (l). 

If goods arc accepted for conveyance under a special contract, 

whereby the carrier exempts himself from liability for loss or 

damage of a particular character, such as leakage or breakage, 

this will not exempt him from responsibility if the leakage or 

breakage has been caused by his own negligence, or tho negli- 

genco of his servants in storing the goods (tit). And tho rule is the 

same, where the suit is brought in the Court of Admiralty against 

the vessel (n). It makes no difference that the contract was made 

with anotbor person, if the plaintiff’s goods were lawfully in the 

possession of the defendants, and were lost or injured through their 

negligence (o). Where tho plaintiff’s goods on board ship were 

injured by oil during the voyage, and it was shown that there was 

no oil amongst the cargo, but that there were two donkey engines 

* 

• (A) Munster v. South Easter* By. Co., P. 168 ; 2 C. B. N. 8. 163 ; Af J fanner. 

4 C. B. N. S. 676 ; 27 Law J. C. P. 312. Lane, and Yorkshire By. Co., infra. 

- (*) Peek v. North Staff. By. Co., 10 (n) Ohrloff v. BriseaU, L R. 1 P. C. 

H. L. C. 473; 32 Law J. Q. B. 241. Ca. 231. 

(1) Bobinso* r. QL Wester* By. Co., (o) Martin v. Gt India* Peninsular 
35 L. J. C. P. 128. By. Co., L. R. 3 Exch. 9. 

(to) Philliju r. Clark, 26 Law J. C. 
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on board in which oil was used, and which were near the plaintiff’s 
goods, it was held that this raised a presumption of negligence 
against the owners of the vessel (p). 

• Special contracts with railway and caned companies for the 
carriage of goods and chattels. —By the Railway and Canal Traffic 
Regulation Act (17 & 18 Viet c. 31), it is further enacted by the 
same section (s. 7), that no special contract between any railway 
or canal company and any othor parties respecting the receiving, 
forwarding, or delivering of any animals, articles, goods, or things, 
shall be binding upon or affect any such party unless the same be 
signed by him, or by the person delivering such animals, articles, 
goods, or things respectively, for carriage ; but nothing therein 
contained is to alter or affect the rights, privileges, or liabilities of 
any such company, under the 11 Geo. 4 & 1 Wm. 4, c. 68, with 
respect to articles of the description mentioned in that Act. 
Special contracts with railway and canal companios, therefore, for 
the carriage of merchandise and chattels, are placed under the 
control of the judges, so that the conditions imposed by the con¬ 
tract must be just and reasonable; and no condition, however just 
and reasonable, can protect the company, unless it be contained in 
a contract signed in accordance with the statute (7). But no 
special contract signed according to the statute is necessary to 
define the nature and extent of tlio public profession of the 
common carrier and of the duties ho undertakes in favour of the 
public at largo (r); and a contract not signed is valid as against 
the company (s). 

Before tho statute, every case in which a special limited 
liability was substituted for the general common-law obligation of 
the carrier, whether by notice acquiesced in, or document signed 
by tho customer, was one of special contract, and the statute is to 
be construed with refercnco to that state of the law ; so that evory 
notice, condition and declaration, under tho statute, however 
reasonable, must be made in writing, and be signed in tho mode 
provided by the statute, in order to be binding in law upon the 
person sought to bo affected by it (<). If a man has an opportu¬ 
nity of reading the conditions, and chooses to sign them without 


(p) Czech ▼. Oeu. Steam Nav. Co., I- 
B. 3 C. P. 14 

(q) Peek ▼. North Staff. Ry. Co., 10 
H. L. C. 473; 32 L. J. Q- B. 241; 
Aldridge r. Ot. We*'. Ry. Co., 15 C. B. 
N. 8. 682 ; 33 L. J. Q. B. 161 ; Allday 
v. Ot Wut. Ry. Co., 34 L. J. Q. B. 6 ; 
6 B. k S. 903; Land. A North West. 

S t. Co. ▼. Dunham, 18 C. B. 829; 

cAfanus r. Lane. & York. Ry. Co., 4 
H. & K 835 ; 28 L. J. Ex. 359. 


(r) Ante, p. 525. 

(•) Bcucauialt v. Great Eastern Ry. 
Co., L. K. 4 Q. B. 244, 251 ; 88 L. J. Q, 
B. 137. 

(I) M* Manus r. Lane, and York. Ry 
Co., supra; Peek r. North Staff. Ry 
Co., td sup. ; Simons ▼. Ot West. Ry 
Co., 18 C. B. 828 ; 26 Law J. C. P. 26 
Beal v. South Dev. Ry. Co., 5 H. fc H 
886 . 
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reading them, ho is nevertheless bound by them, if they are 
reasonable (u). But the Act docs not apply to traffic beyond the 
company's own lines or canals, so that a condition printed on a 
passenger’s through ticket from London to Paris, that the com¬ 
pany would not be responsible for loss, Arc., except on the company’s 
own lines, is valid, although not signed by the passenger (x). 

What are unjust anti unreasonable conditions in special 
contracts for the carriage of chattels by milway or canal. —The 
reasonableness or unreasonableness of the condition made by the 
company with respect to the receiving, forwarding, and delivering 
of goods and chattels, will materially depend upon the nature oi 
the articles to 1* conveyed, the degree of risk attendant upon 
their conveyance, the rate of cliargo made, and whether the rail¬ 
way company was l»ound by the common law, or by statute, to 
carry the articles on being paid the customary hire, or whether it 
wus iu its }K>\vcr to reject them altogether and refuso to carry 
them upon any terms (//). Whenever, iu order to bring a railway 
or canal eoinpauy within the protection of a condition or special’ 
contract, it is necessary to construo it us excluding responsibility 
for losses occasioned by the company's negligence and misconduct, 
the condition or special contract is unreasonable and unjust, und 
therefore void, unless an option is given to the customer to havo 
tho goods carried on the ordinary terms, at the ordinary rate (x). 
Whero the terms of the condition arc unconditional, and would, 
if valid, protect the company even in tho case of tho wilful 
misconduct of the defendant’s own servants, tho condition is 
unreasonable («). The plaintiff sent a cow and a heifer by 
the defendant*’ railway, and signed a cattle ticket, on the back of 
which wero conditions that the company were to bo freo from 
all risk with respect to any loss or damage arising in the loading, 
transit, Ac., or from any other cause whatever, and the owner 
was required to see to the efficacy of the waggons, and make 
complaint in writing l»cforo the waggon left the station. The 
cow foil out of the truck. Jt was held that the whole of these 
conditions were unreasonable, as they showed a determination not 
to be held liable for any loss whatever; but conditions may 

(k) Levin v. Gt. West. Ay. Co., 5 H. Q. 11 118. 

A X. 874 ; 29 Law J. Exch. 425. {*) reek r. Norik SUi/T. Ry. Co., 

• (x) Zuhz v. South Lott Ry., I- R. 4 npra : Lloyd v. Waterford l Lim. Ry. 

Q. B. 539. Co., 15 Ir. Com. Law Hep. Q. B. 37; 

(y) Pardinglon r. South Walts Ry. AUday r. Ol. Western Ry. Co., supra; 
Co., 1 H. k N. :)9fl ; Simons v. OL WrsL Rootk v. The North Eastern Ry. Co., L. 

Ry. Co., 18 (.'. B. 805 ; t/arUm v. Rrid. K. 2 Kx. 173 ; 36 L J. Ex. 83. 

oM Ef. Ry. Co., EL B. A XL 112; (a) Asbendou r. L. B. £ S. C. Ry., 6 

3'i Law J. Q. B. 273; a. lo what U Kx. D. 190, where t/arrison r. L B. tb 

a i "atwnablc per centage charge on de- S. C. Ry. is said to be overruled by Peek 

dared value, see Harrison v. Land., r. N. S. Ry., supra. 

Brighton, A S. C. Ry. Co., 31 Lav J. 
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some of them be reasonable and some Dot; and the plaintiff 
will be bound by those which are reasonable (b). And, where 
a railway company received goods to be carried under a condition 
absolving them from all liability for the loss of, or damage to, 
goods insufficiently or improperly packed, marked, directed, or 
described, the condition was held to be unreasonable and unjust, 
as insufficient packing, marking, or directing, &c., of goods consti¬ 
tuted no sufficient ground for relieving the company from nil 
liability respecting the performance of the duty they had under¬ 
taken to fulfil (c). 

Every stipulation or condition professing to exempt a railway 
company or canal company from liability for its own negligence or 
misconduct, or that of its servants and agents, is unjust and un¬ 
reasonable. “ It is impossible," justly observes Lord Ellenborougli, 
“without outraging common sense, to allow carriers to say, ‘We 
will receive your goods, but wc will not be bound to take any care 
of them, and will not bo answerablo at all for any loss occasioned 
by our own misconduct, bo it ever so gross and injurious ’" ( d ). 

Whore horses were delivered to be forwarded by a cattle-truck 
from Liverpool to York for reward, and the owner was required to 
sign a ticket containing a memorandum to the effect that the 
ticket was issued subject to the owner's undertaking all risk of 
conveyance, loading and unloading, as the company would not bo 
responsible for any injury or damage, however caused, occurring 
to live stock travelling upon the railway, or iu their vehicles, and 
the defendant’s servants provided a truck which, in external 
appearance, and, so far as the defendant’s servants knew, was 
sound, and sufficient for the conveyance of the horses, but it was, 
in fact, unsound, and of insufficient strength for tho purpose, and 
a hole was made in the bottom of the truck during the journey, 
and one of the homes got his leg through the hole and was injured, 
it was held that tho railway company was responsible for the 
damage done to tho horse, notwithstanding the terms of the 
special contract signed by the owner of the horse. “We are of 
opinion,” observes the Court, “ that the condition or special con¬ 
tract in this cose is not just and reasonable. In order to bring the 
defendants within its protection, it is necessary to construe it as 
excluding responsibility for loss occasioned, not only by all risks of 
whatever kind directly incidental to the transit, but also for that 

(6) Gregory v. Wed Hid. By. Co. , 2 Dunham, suyra; Garten v. TU Bristol 
H. & C. 951; 33 L. J. Ex. 155; HeCanee it* Exeter By. Co., 1 B. k 8. 112; 3l) L. 
v. L. A N. IK By. Co., 31 U J. Ex. 65; J. Q. ii 273. 

Simon* v. Ot. West. By. Co., an/e, p. (d) Lyon v. Hells, 5 East, 438; Ld. 
556 ; see, however, per Alartin B., Kirby WcmJeydaio in Peek v. North Staff. By. 
v. G. W. By. Co., 18 L T. 658. Co., 32 Law J. Q. H. 274 ; Allday v. 

(e) Simons r. Ot. West. By. Co., ants, GL V W. J!y. Co., 5 Jt. k S. 903 ; 34 L. 
p. 655; Bond. 6: North- Wed. By. Co. r. J. Q. li. 3; and see ante, pp. 686, 66J. 
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caused by the insufficiency of the carriages provided by the 
defendants, though occasioned by their own negligence or mis¬ 
conduct. The sufficiency or insufficiency of the vehicles by which 
the companies arc to carry is a matter, generally speaking, which 
they, and they alone, have the means of fully ascertaining; and it 
would be unreasonable and mischievous if they were to bo allowed 
to absolve themselves from the consequence of neglecting to 
perform properly that wliich seems naturally to belong to them as 
a duty. It is unreasonable that the company should stipulate 
for exemption from liability for the consequences of their own 
negligence, however gross, or misconduct, however flagrant; and 
that is what the condition under consideration professes to do. 
That condition is therefore void, and the caso stauds simply upon 
the ground that the pluintitT lias employed the defendants to 
carry his horses safely, and that they have used an insufficient and 
improper vehicle for that purpose, whereby the horses have been 
injured ” (e). A stipulation that goods shall bo carried “at 
owner's risk ” only exempts the company from the ordinary risks 
incurred by goods in going along the railway, and does not cover 
injury from delay caused by tho negligence-of tho company (/). 

The court is bound to look at tho |>articu]ar matter in each 
case to see whether the condition is reasonable or not; and it has 
been held that a condition which seeks to relieve a railway com¬ 
pany from the consequences of the loss or non-delivery of goods, 
by reason of insufficient or improper package, is not reasonable (g ); 
and if tho condition is framed without limitation or exception, so 
as to exempt the company from all responsibility for injury, 
however caused, it will bo void, as being neither just nor 
reasonable (/t). 

It is the duty of every railway or canal company setting up a 
condition in qualification and restriction of their common law 
liability to make out that tho condition is just and reasonable; 
and, if they make an extra charge for insuring the safe convey¬ 
ance of live animals, they must show that the extra charge is 
reasonable and just (i). 

It was held that where there was a contract that goods were to 
be carried “ at owner’s risk,” the railway company were responsible 

(e) M'lfanu* r. Lane. and Yorkshire C. R 830; 28 Law J. C. P. 25; Ld. 
Ry. Co, 4 H. k N. 327 ; 28 I*w J. Wenileydnlc, Peek v. North Staff. Ry. 
T.xch. 353 ; M'Canct v. Land. «fr North- Co., supra. 

West. Ry. Co., 7 H. & N. 477 ; 31 Law (A) Peekr. North Staff. Ry. Co., ante, 
J. Exch. 65. I>. 566 ; Gregory r. Wat Mid. Ry. Co., 

(/) Robinson v. Great Western Ry. 33 Law J. Exch. 155. 

Co., 35 L. J. C. P 123 ; D'Art r. London (i) Harrison v. Land. Br. d S. C. Ry. 
4 North Western Ry. Co., L. R. 9 C. P. Co., Carton v. BrisL & Ex. Ry. Co., 
325. reek r. North Staff, dx., aide, p. 556. 

(g) Simons v. OL West. Ry. Co., 18 . 
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for delay in delivery, although a lower charge than usual was 
made (k). But where there was a similar contract, but the com¬ 
pany were to be liable for the wilful misconduct of their servants, 
the company were held not responsible, there being no wilful mis¬ 
conduct, and that the contract was reasonable (Z). Where the 
company were not to be liable in respect of any loss or “ detention,” 
except by wilful misconduct, it was held that a purposed detention 
through a negligent mistake in supposing the carriage bad not 
been paid, although not amounting to wilful misconduct, was a 
“detention ” for which the company was liable (m). 

• What are just and reasonable conditions. —It has been held 
that a condition that all claims for loss or damage should be made 
within seven days after the time when the goods have been de¬ 
livered is just and reasonable (/i), also a condition that a railway 
company will not undertake to forward goods by any particular 
train, or be auswerable for their non-arrival in time for any parti¬ 
cular market (o), and that they will not bo responsible, undor any 
circumstances, for loss of market or other Joss or injury arising 
from detention of trains, exposure to weather, stowage, or from 
any cause whatever other than gross neglect or fraud (p), or that 
they will not be responsible for the risks attendant upon the car¬ 
riage by railway of perishable articles, live animals and chattels, 
such as accidents occasioned by the fright or restiveness of horses, 
or from the wheel of a carriage taking fire (q), or loss arising from 
delay in forwarding fish, where it is impossible to know the exact 
condition of the fish at tho timo of its delivery to be carried, and 
where the slightest delay in its transmission may occasion a vast 
loss (r), or to loss or damage to fragile materials, such as statuary 
or sculptured marbles, uot occasioned by the negligence of the 
company or its servants (s). If the company offer the consignor 
a bond fide practical choice, either to have his goods earned in the 
usual way, at a reasonable rate, or at his own risk at a lower rate, 
and he elects the latter, tho condition is not unreasonable (t). A 
condition annexed to a contract for the carriage of meat that the 

(*) D'Arc r. L. * A’. W. Ry. Co., 9 L. J. G P. 158 ; Lord v. The Midland 
C. P. 325, ante. Ry. Co., UR. 2 C. P. 339 ; 36 U J. C. 

U) Lewis v. G. W. Rib 3 Q. Ik D. P. 170. 

196 ; sec (/onion y. 67. Western Ry. 8 (p) Real y. South Dev. Ry. Co., 3 H. 

Q. B. D. 44. & C. 337. 

Ini) Gordon v. G. W. Ry. C»., 8 Q. B. {a) Anxtin r. .Vanehester Ry. Co., 10 
44. If the defendant* intended lo my C. B. 475. 

that they vrere not to be liable for *nch (r) Beal y. South Devon Ry. Co., 
“detention” then the condition was un- supra ; Wren y. East. C. Ry. Co., 35 
reasonable. Law T. R. Q. B. 5. 

(x) Lewis v. GL West. Ry. Co., 29 U (s) Beck v^Korth Staff. Ry. Co., ante, 
J. Ex. 425 ; 6 H. & N. 867. p. 656. 

B Beal y. South Dev. Ry. Co., 5 H. (/) Black bom, J Lewis r. G. W. 
875 ; 29 L. J. Ex. 441 ; White y. Ry. Co., supra; Brown y. M. S. <6 L. 
GL West. Ry. Co., 2 C. B. N. 3. 7 ; 26^ Ry. Co., 2 Q. B. D. 230. • 
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company will not be responsible for loss of a market, is reason¬ 
able (k). 

The 17 & 18 Viet c. 31, s. 7, is extended by the 26 & 27 Viet, 
c. 92, and 31 and 32 Viet. c. 119, s. 16, to steanvvessels employed 
by railway companies, as auxiliary to their line of railway, and to 
the traffic carried on by means of such stoan&essels. It applies 
to passengers’ luggage (w), but not to goods received by the com¬ 
pany for safe custody, and not for carriage ( x ). Nor does it apply 
to a contract exempting a company from liability for loss on a railr 
way not belonging to or worked by the company ( y ).. The 34 & 
35 Viet. c. 78, s. 12, applies where the carriage is by a vessel not 
belonging to nor worked by the company (z). 

Liability of a railvxiy cowjxiny during tea transit. —When 
a railway or canal cuin|>any contracts by through booking to cany 
any animals, luggage, or goods from place to place, partly by rail¬ 
way and partly by sea, or partly by canal and partly by sea, a 
condition exempting the company from liability for any loss or 
damago which may arise during the carriage by sea of suclNmimals, 
luggage, or goods from the act of God, the king’s enemies, fire, 
accidents from machinery, boilers, and steam, and all and ’ every 
other dangers and accidents of the seas, rivers, and navigation, of 
whatever nature and kind soever, will, if published in a conspi¬ 
cuous manner in the office when such through booking is effected, 
and if printed in a legible manner on the receipt or freight noto 
which the company gives for such animals, luggage, or goods, be 
valid, as part of the contract between the consignor of such 
animals, luggage, or goods, and the company, in the same manner 
as if the company had signed and delivered to the consignor a bill 
of lading containing such condition (a). 

Where a railway company, under a contract for cairying per¬ 
sons, animals, or goods by sea, procure the same to be carried in a 
vessel not belonging to the company, they will be answerable in 
damages in respect of loss of life or personal injury, or in respect 
of loss or damage to such animals or goods during the carriage in 
such vessel, in like manner, and to the same amount, as they 
would be answerable if the vessel had belonged to them ( b ). 

Of the imjtlied authority of the seiTants of a milway company 
to bind the company by special contract —" It is the duty of rail¬ 
way companies to have some person capable of giving directions and 
of dealing with everything that the exigency of the traffic may 

(u) Lord y. Midland Jiy. Co., L. R. 2 R. 4 Q. R. 539 ; 38 L. J. Q. B. 209. 

C. P. 339. • (=) Doolan r. Mid. Ry. 2 Ap. Cat. 

(*) Cohen v. S. K. Ry. 2 Ex. D. 258. 792. 

' (*) Van Toll ▼. South-Eastern Ry. Co., (a) 31 k 32 Viet c. 119, s. 14, pod, 

12 C. B. N. S. 75; 31 L. J C. P. 241. p. 505. . 

(*) Zunz r. South Eastern Ry. Co., L. [6) 34 & 35 Viet c. 78, «. 12, post, p. 6e5 
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require, and of granting any reasonable demand. The persons who 
are said to be general superintendent and managing director have 
power to bind the company as to all things within the scope of the 
business of the company by any contract within the limits of their 
employment”(c). If they act beyond the scope of their ordinary 
business, it must b£ shown, in order to bind the company, that 
they are acting under a special authority from the company, that 
is, the board of directors (d). But, if there is a particular course 
of dealing with which the consignor is acquainted, he must be 
taken to know that the servants have no power to bind the com¬ 
pany on'any but the usual terms (e). 

Commencement and duration of tlce liability—Damage or 
loss of goods in warehouses. —When the common carrier of goods' 
carries on the business both of a warehouseman and a common 
carrier, the nature and extent of his liability will depend upon the 
character in which he holds the goods at the time of the loss. If 
they are received into his warehouse to await the future orders of 
the owner or consignor as to their destination, he is clothed only 
with the ordinary duties and responsibilities of a warehouseman or 
bailee Tor hire (/). Goods received at the cloak-room of a railway 
company, therefore, are not received by the company in their 
capacity of common carriers, but simply as bailees fur hire ( g ). Rut 
if the destination is marked out, and the carrier has nothing to do but 
to forward the goods on the earliest opportunity to the place indi¬ 
cated, he is responsible as a common carrier for any loss or damage 
that may occur to the goods in the warehouse, as they arc then 
in traiysitu in contemplation of law ( h ). Whenever the common 
carrior receives goods to be kept until called for, or until he has 
orders from the consignee to forward them, he holds them as a 
bailee for hire and not as a gratuitous bailee, although lie docs not 
charge warehouse rent (i). 

Delivery of goods at the jtlace of destination. —The common 
carrier of goods is bound, in common with all carriers for hire, 
to carry the goods intrusted to him for conveyance to their 
place of destination with reasonable expedition (ifc), and deliver 
them into the hands of the consignee, or of some person cx- 


(c) Broxcn r. BrisL & Ex. By. Co., 4 
Lew T. R. N. 8. Ex. 830 ; Robinson v. 
The Great Wad. By. Co. t 35 L. J. C. P. 
128. • 

J ^ 1?4S VaU ^ C °' V ’ GiU$l 23 ^ 
’ (ej Slim V. Great Northern By. Co. t 23 
L. J. C. P. 168. 

(/) Cairns r. Robin*, 8M.4 W. 263; 
Garride r. Trent Navigation Co., 4 T. R. 

m ■ _ ^ 

'■[g) Van Toll v. South-K ojL By. Co., 


31 Low J. 0. P. 

(A) Forward r. PiUarxl, 1 T. R. 27 ; 
Roller, J., in lhjdc r. Trent «6 Mersey 
Nor. Co., 5 T. H. 398 ; boc Ex parte Har¬ 
row, 6 Ch. D. 783. As to occidental Idea 
in warehouses, see Add. on Torts, 6th ed. 
by Core, p 339, et teq. 

(t) While r. Humphery, 11 Q. B. 43. 
Ik) Raphael r. Bickford, 6 8c. N. R. 
478; 2 Dowl. N. 8. 910 ; Blade ▼. 
Baxenda'-\ 1 Exch. 410; 17 Law J. 
Exch. 60. 


o o 
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pressly or impliedly authorized by him to receive them; and he 
must, of course, in all cases, take especial care that they are 
delivered into the hands of the right pereon (Z). If, however, 
carriers are imposed upon by a fictitious order, they will not be rfrr 
sponsible, if they act according to the usual custom of business, 
and in accordance with their instructions (to). When the car¬ 
riage is by land, the goods must be sent to the residence of 
the consignee, for the common carrier is not released from re¬ 
sponsibility by leaving them at the coach-office, or at an inn 
by the road-side at which the coach usually stops, unless he has 
received directions from tho consignee so to do (ft). If he tenders 
them at the residence of the consignee, and is ready to deliver them 
oh receiving payment of his hire, ho has fulfilled his contract as a 
carrier ; and if the hire is not paid lie is not bound, as we have 
already seen, to part with tho possession of the goods: but he may 
lawfully tako them back to his own warehouse, or place of business; 
and ho holds them thenceforward not as a common carrier, but as a 
bailee for hire, or (if he is not entitled to charge, or does not charge, 
warehouse rent) as a gratuitous bailee (o), and is only liable, 
therefore, to act with reasonable care and caution with respect to 
tho goods ( p ). And if tho consignee, having no warehouse of his 
own, asks him to keep the goods till he can convenifntly send for 
them, the common carrier thenceforth holds tho goods only as a 
warehouseman for hire, or a gratuitous bailee, according as he may 
or may not be paid for his care and custody of them (q\ Upon 
the arrival of the goods at their destination, and tender'of them 
to the consignee, the carrier is no longer a common carrier in the* 
sense of being an insurer, but is bound nevertheless to takp 'care 
of tho goods (r); aud if he is put to expense in so doing by reason 
of the default of the consignee in not receiving the goods, the 
carrier may recover such expenses («). Where goods are*leliv&*ed 
to be carried to a certain place for a named consignee, such con¬ 
signee is entitled to delivery at any other place, and the carrier is 
not responsible for loss after such delivery (Z). Tho carrier is pro¬ 
tected by the Carrier’s Act after the goods have been negligently 

•• 

(p) Hcugh r. Land. «fc North-We*. 
Ry., L. R. 5 Exch. 61. 

( 7 ) In re Webb, 8 Taunt 449; 6 
Mooro, *500 ; see Shepherd v. Bristol <t 
Exrter Ry. Co., L R. 3 Exch. 1>$9. 

(r) See the cases cited in Smith on 
Negligence, p. 104 ; aod see GL N. Ry. 
Co. r. Sioaffield, L. B. 9 Ex. 182; Chap- 
vum r. O. W. Ry. 6 Q. B. D. 278 ; Ex 
parte Cooper, 11 Cb. D. 68. 

(#) GL N. Ry. Co. r. Sheffield, supra. 
(0 Cork Distillen Co. t. Great Southern 
Ry. Co. Ireland, L, B. 7 B. L. 269. 


S Golden r. Manning, 3 Wila. 433 ; 
Bl. 916 ; Birket y. Wtilan, 2 B. A 
Aid. 366; Duffy. Budd, 6 Moore, 469; 
Stephenson r. Hart, 1 M. A 1\ 367; 4 
Bing. 476. 

(m) Jf they ®ro imposed upon by a fic¬ 
titious order, see McKean r. Me I cor, L. 
B. 6 Exch. 86. 

(w) Load. & Noilh - West. Ry. Co. v. 
Bartlett, 7 H. A N. 400; 31 Law J. 
Exch. 92. 

( 0 ) Storr ▼. Crowley, M*CleL A Y. 

1186. 
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carried beyond the destination (u). When the carriage ia by 
water; the delivery at a wharf is not a delivery to the consignee, 
unless it is made so by the usage and practice of the port where 
the delivery takes place; but the master is bound to give the 
consignee notice ,of the arrival of the goods, and is not released 
from his responsibility^ for their safety until a reasonable time 
has elapsed after the giving of the notice for the consignee to 
come and fetch them. He cannot escape from his liability as 
a common carrier by immediately landing the goods at a public 
wharf, without giving notice to the consignee, and giving him an 
opportunity of receiving thorn from the ship’s side; and if he 
does so land them, and they arc destroyed upon the wharf by 
an accidental fire before tho consignee has had an opportunity 
of taking them away, the shipowners will be responsible for tho 
loea (as). 

Delivery of luggage at railway stations. —In tho case of tho 
carriage of passengers with luggage by railway, if it is tho usual 
course for the luggage to be taken from the train by the com¬ 
pany’s servants and delivered to the passengcis on the platform, 
the company ia bound to deliver it there. And if tho company 
choose to provido a moro convenient mode of delivering luggago 
to passengers»by employing poiters to carry it across the plat¬ 
form to the vehicles by which it is to be taken away, their liability 
as common carriers continues until tho porters have discharged 
their duty (y). The passenger mustbc allowed a reasonable time to 
claim his' luggage at tho destination ( 5 ). Passenger's luggage is 
within s.' 7 of the Railways and Canals Traffic Act, and a notice or 
condition that the company will not be responsible is void (a). 

Acceptance of goo<la and passengers to be canicd beyond the 
limits of the ordinary destination. —When a common carrier takes 
into'hia care a parcel directed to a particular place, and does not 
by positive agreement limit his responsibility to a part only of the 
distance (6), that is primd facie evidence of an undertaking on his 
part to carry the parcel to the place to which it is directed, although 
the place may be beyond the limits within which, he ordinarily 
professes to carry on his trade of a carrier. His responsibility, 
therefore, continues to the door of the addiess to which the goods 
are destined, and he cannot release himself from such responsi- 


(u) MorHt v. AT. B. Ry. Co., 1 Q. B. 

D. 802. 

(ar) Bourn* r. OaUifft, 3 Sc. V R. 1; 
8 ib. 604 ; 7 M. k Gr. 850 ; SyuU r. 
Hoy, 4 T. R. 260; Wardcll v. Mount- 
lyan, 2 Eep. 993. 

(y) Richards ▼. Loud. A Brighton, <&c.. 

By. Co., 7 C. B. 888 ; 18 Ligr J. C. P. 


251; Butcher y. Bond. & South- Western 
Ry. Co., 16 a B. 18. See ante, p. 544. 

(t) Palschcider r. 0. W. Ry. 3 Ex. 
D. 168. 

(a) Cohen y. S. B. Ry. 2 Ex. D. 258. 
(*) That such a limitation ia a leaaon* 
able one, .v* Aldridge r. Qt. Western By. 
Co., 33 U* J C. P. 161. 


0 0 a 
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bility by transferring the goods to another carrier, or sending them 
by another conveyance (c). If a railway company, for example, 
accepts goods for conveyance to a particular destination, beyond 
the limits of its own line of railroad, and the goods are lost whilst 
in the hands of another railway company, to whom they have been 
delivered to be forwarded on their journey, the first railway com¬ 
pany is the party to be sued by the owner of the goods for the loss 
of them (d), unless the company has by express contract limited 
its liability to loss and damage; occurring on its own lino of rail¬ 
way (e). But a proviso in the contract exonerating the company 
from all liability in respect of loss of, or damage to, the goods 
occurring beyond the limits of its own line of railway, from the 
negligence of other companies to whom the goods have been 
delivered to be forwarded, is repugnant and void (/). 

In the abseuce of special circumstances, the responsibility of a 
railway company in and about the conveyance of goods accepted 
by them for delivery at a particular destination is the same, 
whether their own line extends tho whole distance or stops at an 
intermediate point, and tho railway compauios carrying tho goods 
beyond tho limits of tho first liuc of railway arc, in respect of the 
conveyance and delivery of such goods, to be regarded ns tho 
agents of the railway company which originally received the 
goods (g). The same principle applies to the conveyance of 
passengers (/*), who aro injured during the journey, although t,ho 
negligence be that of the company over whose line the defendant 
company have running powers, and not of tho defendants them¬ 
selves ( i). And it applies to the commencement of the journey 
as well as its termination. Where, therefore, the contract was to 
carry the plaintiff from the shoro to a hulk, and there wait till a 
vessel came to carry him to his destination, and he was iujured 
while on board the hulk, it was held that the defendants were re¬ 
sponsible, though the hulk did not belong to them, and they had 
only acquired by agreement the right to use it for the purpose of 
embarking passengers on board their vessels (&). 

(c) Oarnctl v Wilton, 5 B. k Aid. 53. ridge v. Gt. Western Ry. Co., tupra ; mo 

(rf) Musehamp v. Ixinc. 4 Preston Ry. Ztiiu r. South-East. Ry^ ante, p. 566. 

Co., 8 M, i W. 421 ; 1 Faison r. Amber- (/) BrisL <L Ex. Ry. Co. r. Collins, 7 
gate Ry. Co., 16 Jur. 448 ; Collins r. H. L. C. 321. 

Bristol & Exeter Ry. Co., 11 Exch. 790 ; (g) Crouch r. GL Western Ry. Co., 20 

25 Law J. Exch. 185 ; BrisL tk Exeter Law J. Exch. 345 ; Southern r. South 
Ry. Co., v. Collins, 7 H. L. C. 234 ; Staff. Ry. Co. 8 E*. 345. 

Wilbyr. West. Com. Ry. Co., 2 IL k (A) Blake r. Ot. Western Ry. Co., 7 H. 

N. 709 ; Mytton r. Midland Ry. Co., 4 ' k N. 987 ; 31 UwJ. Rich. 340 ; Buxton 
H. k N. 615 ; Cozen v. GL Western Ry. v. North-Eastern Ry. Co., L. 11. 3 Q. B. 
Co., 6 H.4 N. 274 ; 29 Law J. Rich. 549. 

165 ; Hayes r. South-Western Ry. Co., (t) Thomas r. Rhymney Ry. Co., L, R. 

9 I r. C. L. R. 474 ; Webber v. Great 5 Q. B. 226 ; 6 ib. 268. See Foulkes v. 

’ Western Ry. Co., 34 Law J. Exch. 170. Met. Ry. Co., L. R. 4 C. P. D. 287 ; 6 0. 

(«) Powles r. Ot. Western Ry. Co., 7 P. 1). 167. 

Exch. 699 ; 22 Law J. Exch. 70 ; Aid- (i) John r. Bacon, LB.6CP. 437 
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arrangements 

with one another as to become agents for one another, and re¬ 
sponsible for each other’s acts, so that a contract to carry and 
deliver cattle made with one company may render the other liable 
for a breach occurring on the line of the latter (l). If one railway 
company receives goods to carry part of the way, and then trans¬ 
fers them to another company to carry them to the place of desti¬ 
nation, the agents of the latter company are agents of the first 
company for receiving notice of countermand; and, if they re¬ 
ceive such notice and pay no attention to it, tho first company is 
responsible for the neglect (m). Tho consignor may receive the 
goods at any stage of the journey, and may alter their destination 
at his pleasure (n). 

By the 31 & 32 Viet. c. 119, it is provided (s. 14), that where 
a railway or canal company, or tho lessees, owners, or managers of 
such company, by through booking, contract to carry any animals, 
luggage, or goods partly by railway and partly by sea or canal, a 
condition exempting the company from liability for any loss or 
damage arising during the carriage by sea from the act of God, the 
king’s enemies, fire, accidents from machinery, boilers, or steam, 
and all other accidents of seas, rivers, and navigation of whatever 
kind, shall, if published in a conspicuous manner in the offico 
where the through booking is effected, and legibly printed on tho 
receipt or freight note, be valid as part of the contract between 
the consignor and the comj>any. 

By the 34 & 35 Viet. c. 78, it is provided (s. 12), that whore a 
railway company under a contract for carrying persons, animals, 
or goods by soa, procure the same to be carried in a vessel not be¬ 
longing to the railway company, the mil way company shall be 
answerable in damages, in respect of loss of life, or personal injury, 
or in respect of loss of or damage to animals or goods, in like 
manner and to the same amount as the mil way company would 
be answerable if the vessel had belonged to the railway com¬ 
pany, provided that such loss of life, or personal injury, or loss, 
or damage to animals or goods, happens to tho person, animals, 
or goods (as tho case may be), during tho carriage of tho same 
in such vessel, the proof to the contrary to lie upon the railway 
company. 

Effect of giving the carrier a wrong direction for the delivery 
of the goods. —If, after the carrier has fulfilled his part of the con- 

(0 GiU r. Manchester, Jx. Ry. Co., L. (n) J/mdonJ N. W. Ry Co. r Bari- 
R. 8 Q. B. 188 ; 42 L. J. Q. B. 89. UU, 7 H. k N. 400; 31 L. J. Ex. 92; 

(m) Seothom r. South Staff. Ry. Co., Buttsrwjrth r. Bromlow, 19 C. B. N. S. 
8 Exch. 845: Crouch r. Gt. West. Ry. 409 ; 8 i o. C. P. 266. 

Co., 27 I*. J. Ex. 845; 3 H. & N. 201. 


Railway companies may also enter into such 
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tract by conveying the goods to the place to which they are 
directed, it should appear that th?re is no such person as the one 
to whom the goods are addressed, or if the consignee refuses them, 
then an entirely new contract arises by implication of law between 
tho carrier and the consignor; tho carrier holds *the goods as the. 
bailee of the consignor, and is bound to take due and ordinary care 
of them and to deliver them to the consignor, on being paid his. 
fair and reasonable charges (o), but he is not liable for a sub¬ 
sequent rais-dclivery of tho goods if he acts with reasonable 
care ( p ). 

Refusal of consignee to receive the goods—Liability of the 
carrier as bailee. —If the consignee refuses to receive the goods, or 
cannot bo found, the carrier is not thereby exonerated from the 
duty of taking reasonable care of them, and doing what is reason¬ 
able in the matter for the benefit of the consignor, or the owner of 
them. If the person to whom they arc addressed is not ready to 
reccivo them at the place of delivery, the carrier must keep them 
a reasonable time, if he lias a convenient place of deposit there, 
aud if lie lias no place of deposit he must deal with them as any 
reasonably prudent person might be expected to deal with his own 
property. If tho consignor or owner of tho goods is known to him, 
it would bo reasonable to expect that he would give him notico of 
tho refusal of the consignee to receive them, and seek instructions 
for tho disposal of the property. If the consignor or owner is un¬ 
known to him, no such notice can, of course, bo given, or be 
reasonably expected ( 7 ) ; but he should deposit the goods in some 
place of safety, and ought not at once to send back tho goods to 
tho place from whence they came (r). 

Payment of the fare or hire — Carrier's lien. —When credit 
has not, by the express contract of the parties, been given for the 
payment of tho price of the carriage of goods, the delivery of the 
goods to tho consignee and tho payment of tho price of tho carriage 
of them aro concurrent acts to be performed at the same time, so 
that tho carrier is entitled to retain possession of the things he has 
carried until he receives or is tendered his hire for their convey¬ 
ance. If the consignee refuses to pay tho sum demanded for the 
carriage of them, the carrier is not justified in at once sending 
them back to the place from whence they came, but must hold 

( 0 ) Metcalfe v. Lend. A Br. Ry. Co., L. J. Ex. 4, 8. 

4 0. B. N. S. 818; 38 L. J. C. P. 335; (?) Hudson r. Baxendate, 27 Law J.* 

Htugh r. Land. A Norik- West. Ry. Co^ Exch. 93. 

L. R. 5 Ex. 51; 39 I* J. Ex. 48 ; (r) OL Western Ry. Co. r. Crouch, 8 

v McKean ▼. it Ivor, L. R. 6 Ex. 35; 40 H. k N. 169; 27 Law J. Kxch. 845 : 

L. J. Ex. 80. Heughr. L. and N. W. Ry. L B. 5 Ex. * 

(») Heugh r. London and North - 61; 89 L. J. Ex. 48. 

Western Ry. Co., L. K. 5 Ex. 61 ; 39 
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them a reasonable time, to see if the consignee will accept and pay 
for them (a). If he still refuses, the carrier then holds them at the 
disposal and for the benefit of the imsignor, and is entitled to look 
to the latter for the payment of his hire. The carrier holds, the 
goods first that*lft may get payment of the freight, and then to 
deal with them as the consignee may direct (t). The transit is 
not at an end so long as the carrier holds the goods as carrier, 
nor nntil by agreement between him and the purchaser he holds 
them not as carrier, but as the purchaser’s agent (u). Where a 
carrier delivers part of the goods, it may be assumed that he has 
not abandoned his lien upon the rest for his unpaid freight He 
is bound to deliver up to the extent of the freight which has been 
paid ; but the moment he has delivered enough to satisfy that, he 
has his lien upon the whole of the remainder of the cargo for tho 
unpaid balance of the freight ( x ). If a railway company makes and 
poets at the offices and stations a bye-law to the effoct that overy 
passenger who loses his ticket shall be liable to pay tho full fare 
from the most distant station on tho line, tho company has no 
powor to enforce the bye-law by detaining tho porsou of a 
passenger who has lost his ticket and refuses to pay the specified 
amount (y). 

The common law accords to common carriers, who are bound, 
as we havo seen, to rcceivo and carry tho goods of persons who 
tender them for conveyance, and arc ready and willing to pay tho 
customary hire, a right to retain tho goods and chattels of such 
persons until they have received tho customary remuneration for 
the services they havo been compelled to render them, whether tho 
goods are the property of the persons who have tendered them for 
conveyance, or the property of third parties from whom they havo 
beet fraudulently taken or stolen. Thus, where goods were stolon 
and delivered to a carrier to bo carried to Exeter, and the owner 
finding them in the possession of tho carrier demanded them of 
him, and the carrier refused to deliver them without being paid 
the price of their carriage, it was held that he was justified in 60 
doing, " for when the robber brought them to him he was obliged 
to receive them and carry them, and therefore since tho law com¬ 
pelled him to carry them, it will give him remedy by retainer for 
the price of the carriage ” (z). 

But the carrier has no right of lien by the common law for 

Co., 16 M. k W. 212 ; 16 Jm J. Ex. 89 ; 
I'cnlUm r. L. AN. W. By. Co., L. R. 2 
Q. R 534. Sec Add. on Torta, 5th ed. 
by Cave, p. 139. 

(a) Et'trr Carrim Cate, dtod 2 Ld. 
Raym. SCT. • . 

£y- 
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anything beyoud the price of the carriage of the goods conveyed. 
He cannot detain them until he has received payment of a general 
balance due to him from the owners of such goods. Common 
carriers have oftentimes attempted to obtain a lien'of this descrip¬ 
tion, and to secure the payment of debts due to them for the 
previous conveyance of goods, by giving notices to the effect that 
all goods delivered to them for conveyance will J>e held as >a 
security for the payment of such debts, as well as for the payment 
of the price of their own carriage (a). But the common carrier has 
no right to make any such bargain or stipulation. He id bound, 
os wc have already seen, so long as he has room in his cart or 
carriage, to convey the goods of all persons on being tendered his 
hire for the carriage of the particular goods sought to be conveyed ; 
aud if ho does obtain a promise from the consignor to the effect 
that he shall, if he carries the goods, have a right to retain them 
in his hands as a security for the payment of an antecedent debt, 
such promise is a mere nudum jxictum , of no force or effect in the 
eye of the law (b). Wlicro an Order in Council under an Act.of 
Parliament (c) directed, that every cattle-truck should be disin¬ 
fected onco in every twenty-four hours during its use, it was hold 
that the railway company had no lien for the expense of -such 
cleansing upon the person sending cattle by the truck, ns it was 
not a service done for such person individually as distinguished 
from tho rest of the public (</). 

The 97th section of the 8 Viet. c. 20, gives no lien upop goods 
for tolls or charges duo to a railway company for other goods pre¬ 
viously conveyed by them as carriers, but only for tolls previously 
due for the use of the line by persons conveying goods in their own 
carriages (e). 

If a person goes to a coach-office and orders a place to be 
booked for him by a particular conch, and that be done, and he 
then leaves his portmanteau at the coach-office, the coach-proprie¬ 
tor will, it seems have a lien upon the portmanteau for his reason¬ 
able and customary remuneration and charge for booking; but if 
tho person merely leaves his portmanteau, and no place is booked, 
the coach-proprietor has no lien upon the portmanteau at all(/). 
When goods delivered to be aimed nro received from the waggon 
of the common carrier by the consignee, and are merely carried 


• (a) Wright t. Snell, 6 R. k Aid. 353. 

(ft) Butler v. WoolcoU, 2 15. k P. N. 
R. 64 ; Oppcnhcim x. Ruxvll, 3 15. k 1*. 
47 ; Mushforlh r. Hadfeld, 6 East, 627 ; 
7 ift. 227. 

(c) 11 A 12 Viet c. 107. This Act is 
repealed by the 32 A 33 Viet c. 70, 
nnd nee now 41 & 42 Viet. c. 74, ante, p. 
527* 


(d) Cat r. (It. Eastern By. Co., L R. 
4C. P.181. 

(r) Wallis r. L. and S. W. Bu. t fr 
R. 6 Kxcb. 62. / 

(/) Higgins ▼. Bretherton, 6 .C»C k P. 
2. Whether, if the place be toooked, the 
coach proprietor would aleo/have a lien 
for the lull amouut of ttyfe faro, qutere, 
8. C. 
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into the warehouse to bp weighed, the carrier has no righ*t to 
charge for warehouse-room; and if the goods are taken up on the 
road, and haw never been booked, he has no right to charge for 
the booking of them; and if, after tender of the price of the car¬ 
riage, he detains them for these small charges, the detention is 
unlawful, and an action may be brought against him in respect 
thereof ( g ). A common carrier of passengers and luggage has a 
right of lien upon the luggage for tho payment of the fare of the 
passenger as well as for the carriage of his effects, but he has of 
course no right to detain the person of the passenger or the clothes 
ho is actually wearing ( h ). And if the carrier once parts with the 
'ssession of the goods he loses his lien, as in other cases. But if 
lit. loses the possession by fraud, tho lien rovivos if possession is 
recovered (t). 

Common carrier's charges—Railway charges — Bye-laws .— 
The statutes requiring justices of tho peace to assess and fix the 
price of all land carnage of goods have long since been repealed ( k ); 
but the hire or chnrgo for tho carriago must be fair and reason¬ 
able, and must not exceed the ordinary and customary rate of 
remuneration. If a person sends to a carrier's offico to know his 
rate of charge, the carrier is bound by tho representation there 
made by his clerks; and, if goods arc sent upon tho faith of such 
representation, the carrier cannot chaigo more than the sum 
named, although tho clerk may have inadvertently fallen into a 
mistake (l). When, by a railway Act, it is enacted that the word 
41 toll " shall include tho charge for goods conveyed by the railway, 
whether for the use of the railway or for the moving power, or for 
the use of the carriage, primd facie it includes everything that a 
carrier does, and for which he is entitled to cliargo ( m ). By the 
Acts of parliament under which railway companies are incor¬ 
porated, it is generally provided that tho charges for tho carriage 
of goods shall be reasonable and equal to all persons. 

Duty of railway ami canal companies to afford reasonable 
facilities for the carriage of /Messengers, merchandise , and 
chattels. —By the Railway and Canal Traffic Act (17 & 18 Viet, 
c. 31), it is enacted (s. 2), that every railway company and canal 
company shall, according to their respective powers, afford all 
reasonable facilities for the receiving, forwarding, and delivering of 
traffic upon and from the several railways and canals belonging to 
or worked by such companies respectively, and for the return of 


(a) Lambert r. Robinson, 1 Kap. 119. 
(A) Wolf v. Sumners, 2 ttmph. Ml. 
(») Wallace v. WoodgaU, Ry. A M. 
104 

(A) 7 A 8 Geo. 4, e. 39 (repealed). 


(0 Wink field v. Packington, 2 G A P. 
600. 

(m) P*qln v. Monm. Ry. tb Can. Co., 
6 H. A 1 T • 14 ; 80 L. J. Ex. 240. 
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carriages, trucks, boats; and other vehicles ; and no such company 
shall make or give any undue or unreasonable preference 
advantage to or in favour of any particular person or company, or 
any particular description of traffic, in any respect whatsoever ; 
nor shall any such company subject any particular person or com¬ 
pany, or any particular description of traffic, to any undue ejr; 
unreasonable prejudice or disadvantage in any respect what¬ 
soever (n) ; and every railway company and canal company having 
or working railways or canals which form part of a continuous line 
of railway or canal, or railway and canal communication, or which 
. have the terminus, station, or wharf, of the one, near the terminus, 
station, or wharf of tlio other, shall afford all due and reasonable . 
facilities for receiving and forwarding all the traffic arriving by 
ono of such railways or canals to the other, without any unreason¬ 
able delay, and without any such preference, or advantage, or 
prejudice, or disadvantage, as aforesaid, and so that no obstruction 
may bo offered to the public desirous of using such railways and 
canals os a continuous lino of communication, and so that all 
reasonable accommodation may, by means of the railways and 
canals of tho several companies, be at all times afforded to the 
public. It has been held, however, that the above section applies 
only to tho " receiving,” “ forwarding,” ami “ delivering ” of traffic, 
and not to facilities for storing goods after they have been delivered 
to tho consignees. Where, therefore, a railway company let the 
surplus land adjoining their station to ono coal merchant to tho 
exclusion of others, it was held that another coal merchant hod no 
ground of complaint, although the first-named merchant did not 
require or use tho whole of tho surplus land for the purpose of 
storing his coals (o). 

Where a railway company acted as a common carrier of goods, 
and issued certain scales of charge for the carriage, including the 
collection, loading, unloading, and delivery, and also carried goods 
for other carriers, to whom they made certain allowances for . col¬ 
lection, &c., but in their dealings with a particular carrier, they 
refused to make these alliances, it was held that the charges to 
the latter were not equal or reasonable, and that he-might recover 
from the company divers extra charges paid by him over and 
above what had been charged to othor carriers and to the public, 
such payments not being voluntary, but made in order to induce 
the company to do that which they were by law bound to do' 


(n) Sutton r. Qt. Wed. 35 

I*w J. Exch. 18 ; L. 

App. 228; 88 Law J. 
pod, p. 672. 'J'-C ff 

(o) Wed r. 1. A N. W. 7 % R. 6 

C. r. 622, per Montagu ydmit h and 


from. 04 / 

r - 


Bwlt, JJ., diss. Bovill, C. J., and 
/leatiog, J. As to the forwarding, Ac., - 
of through traffic from one line to another, 
see Railway Regulation Act, 1878, 86 A. 
87 Viet. c. 48, a. 11. 



without requiring such payments (p). No* distinction must be 
made by the company between one clas of persons and another (q). 
The oompany cannot, therefore, charge a person, who is himself a 
common carrier, for a parcel or package, whatever may be its con¬ 
tent#, more than it would charge one of the public (r). Chargee 
for collection and delivery of parcels cannot be induded in the 
general charge for the carriage, so as to impose upon parties who 
do not require these services and do not avail themselves of them 
the burthen of paying for them (a). No unreasonable preference 
or advantage can lawfully be given to any particular person oj* 
company, or to any particular description of traffic (t). But the 
fair interests of the railway company must be taken into considera¬ 
tion ; and they are entitled to make a difference in their charges, 
where it is shown that there is a difference in the cost of carriage 
to tho company, and in the labour and expense incurred by them 
in the delivery of the goods (u). 

If overcharges are made they may be recovered back (x). 
Thereforo, where a railway company charged a certain rate upon 
the aggregate weight of several packages, if addressed to the same 
consignee at the same place, it was held that they could not 
a common carrier separately upon the weight of tho packages 
consigned to him, although, in addition to the carrier's address on 
.the packages, there was also labelled the address of tho person to 
whom the carrier (through his agent) intended to deliver .horn (y). 
However, this will not prevent a railway company from charging 
through rates to places beyond their termini, at a rate lower in 
proportion than that charged for part of tho distance, although 
such part^s the whole of their lino, and a common carrier is not, 
therefore, entitled to have his packages carried over the line for 
such lower rate (z). 

The 31 & 32 Viet c. 119 provides (s. 16) for equal charges to 
passengers, where a railway company is authorized to maintain 

AS. 112; SOL J. Q. B. 273. 

(0 17 A 18 Viet. c. 31, a. 2 ; see l. A 
N. W. Ry. r. Eoershed, 3 Ap. Cm. 1028. 

(n) Ransome v. E. Co. Ry. Co., 1 C. 
B. N. 8. 437 ; Oxlade r. North-East. Ry. 
Co., ib. 454 ; Baxrndak ▼. EasL Co. Ry. 
Co., 4 C. B. N. 8. 81 ; 27 L J. a P. 
137; u to tonnage rates and parcel 
rates, see Parker v. GL West, 6 £11. A 
BL 103. 

(*) Fooler r. Monmouth, Ac., Ry. Co., 

0 H. A N. 844 ; Gorton r. Bristol and 
Ureter Ry. Co., 80 Lew J. Q. B. 273 ; L. 

& N. W. Ry. r. Evershed, supra. 

(y) Baxendale r. Loud. A South Wsst. ' 
Ry. Co., L R. 1 Exch. 187. 

(a) S. C. 


(p) Parker v. GL West. Ry. Co., 7 M. 
A Or. 253 ; 7 8c. N. K. 835 ; 11 C. B. 
545 ; 21 L J. C. P. 57 ; Parker r. LrisL 
A Ex. Ry. Co., 6 Exch. 702 ; L. A N. 
W. Ry..y. Evershed, 3 Ap. Caa. 1029. 

(o) See Ransoms r. EasL Co. Ry. Co., 
28 Law J. C. P. 91 ; see post, p. 613, et 
seq. ; It seems that the conTenicnce of 
the public is an element in theconaidera- 
tiqn of what may constitute an “ undue M 
;e; aee Palmer r. Load. A 
Ry. Co., L R. 0 C. P. 194. 
her r. GL West. Ry. Co. ; Parker 
A Ex. Ry. Co.; L. AN. W. 
Ry. ▼. Evershed, supra. 

(at BaxendaU t. GL West. Ry. Co., 10 
C. B. N.8. 137; 38 L J. C. P. 197; 
Garten ▼. Bristol A Exeter Ry. Co^ IB. 
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and work steam vessels in communication with their railway, and 
prohibits any reduction or advance in the fare in consequence of 
the persons using the steamboat having travelled, or being about 
to travel, by the railway or not. Where an aggregate sum for the 
faro by boat and rail is charged, the ticket must distinguish the 
amount charged for each {Ibid). Where two railways are worked 
by one company the calculation of charges by distance must be 
reckoned ns if it was ono railway (s. 18). As to agreements 
between railway and canal com]>anies, sec 36 & 37 Viet. c. 48, a 16. 

Carriage of packed parcels .—A railway company has no 
right to make an increased charge for packed parcels, in order to 
prevent carriers from entering into competition with them in the 
conveyance of goods ; and there is no difference between a packed 
parcel sent to an individual containing parcels belonging to a 
variety of people, and parcels sent to an individual all the contents 
being his own (/<). But in certain cases an extra charge might be 
made for increased risk ( b ); and, if the company has to make 
separate deliveries to several different persons, they are entitled to 
make an additional charge in respect of the increased trouble (c). 
When tlio duty of making equal charges to all persons 'is not 
imposed upon the company, they may impose a different rate of 
enrriago for packed parcels from what they charge for ordinary 
packages (d). 

Id some cases deciding that an extra charge may be made for 
packed parcels, tho company claimed to chargo extra to carriers 
for packed parcels, and not to charge extra to customers who were 
not earners, for what they called inclosurcs, which wero in reality 
pocked parcels, and the courts lmvc hold that an extra charge for 
a packed parcel to a carrier was against the statutes, imposing 
upon railway companies the duty of charging equally to all persons 
in respect of all goods of a liko description (e ); but the company 
has a right to divide goods into classes by descriptions appropriate 
to the different classes it chooses to make, and to make different 
charges for tho different classes (/). By 31 & 32 Viet. c. 119, 
8 . 17, it is provided that, on application by writing to the secretary 
of the company, by any person who has paid for the conveyance of 

(a) Pick/ord v. Croud June. Ry. Co., (e) Baxtndal* r. East. Co. Ry. Co., 
10 M. <fc W. 399 ; Crvuek v. C,t. Norik. supra. 

Ry. Co., 11 Xxi'h. 765 ; Piddingfon r. (rf) Pranley ▼. S. E. Ry. Co., 80 L. J. 
S. E. Ry. Co., 6 V. B. N. S. 120 ; 27 L. C. P. 280; 12 C\ B. V. 8. 03. 

J. t\ P. 295; Paxmda/e r. The London (<) Parker r. CL Western Ey. Co., 11 
and South Western Ry. Co., 1* K. 1 Kx. C. H. 545 ; Cruueh r. Ot. NorOysm Ry. 
137 ; 35 L. J. Kx. 108 ; Gorton v. Arid. Co., 11 Ex<h. 742; 25 UwJ. Kick 187; 
A- Exeter Ry. Co., SHpm ; Great Ot. West. Ry. y. Sutton, L. R. 4 Eng. & 

Ry. Co. r. Sutton, LK.1 II. 1* 226 ; 38 Ir. Apn. 226. 

L. J. Kx. 177. (/) lirlf, J., Branly v. South Eastern 

(bj Carton r. Bristol A- Ex. Ry. Co., 4 Ry. Co., 12 C. B. N. B. 68 ; 81 Uw J 
H. It N. 49; 28 L. J. Ex. 169. C. P. 290. 
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good a, the company shall render an account to the applioant dis¬ 
tinguishing how much ef the charge is for conveyance—including 
tolls for the use of the railway, the use of carriages, and for loco¬ 
motive power,—and how much for loading and unloading, covering 
collection, delivery, and other expenses, but without particularising 
the items of such last-mentioned charge. 

Injunction against railway companies to enforce com¬ 
pliance with the Railway ami Canal Traffic Act .—By 17 & 18 
Viet. c. 31, a 3, it is enacted, that it shall be lawful for any com¬ 
pany or person complaining against any railway company or canal 
company of anything done, or auy omission made in contravention 
of the Railway and Canal Traffic Act, to apply in a summary way 
to tho Court of Commou Picas, or any judge thereof (see note (/t) 
infra), and that it shall be lawful for the court or judge to hear 
and determino the matter of the complaint, and to make inquiry, 
in the mode therein directed, and to issue a writ of injunction or 
interdict, restraining such company or companies from further 
continuing such violation orcontraveution of the Act, and enjoining 
obedience to the same (g ); and in case of disol»edienceof any such 
writ of injunction or interdict, to order that a writ of attachment 
or any other process of such court incident or applicable to writs 
of injunction or interdict, shall issue against any one or more of 
tho directors of any oompany, or against auy owner, lessee, con¬ 
tractor, or other person failing to ol»ey such writ of injunction or 
interdict; and to moke on order directing tho payment by any 
one or more of such companies of a sum of money not exceeding 
for each company the sum of 200f. for every day, after a day to ho 
named in tho order, that such company or companies shall fail to 
obey such injunction or interdict, such moneys to be payable as 
the court or judge may direct, either to the party complaining, or 
into court to abide the ultimate decision of the court, or to hor 
Majesty; and payment thereof may, without prejudice to any 
other mode of recovering the same, be enforced by attachment, or 
order, in the nature of a writ of execution; and, in any such pro¬ 
ceeding, the court or judge may order and determino that all or 
any costs thereof or thereon incurred shall be paid by or to tho 
one party or the other, as the court or judge shall think fit ( h ). 

“It is abundantly clear,” observes Cockburn, C.J., "from the 
statutory enactments which enjoin on railway companies the obli¬ 
gation to afford accommodation on equal and reasonable terms, and 
from the provisions of the statute by which jurisdiction is given to 
the Court of Common Pleas against the affording of undue prefer- 

(a) See Baiuotne r. EaaL Co. Ry. Co ., the Railway Commissioner* under the 8/5 
26 Lew J. C. P. 91. & 37 Viet c. 48, in certain case*, and their 

(A), These power* are non exercised by orders may be enforced by the Coart 
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ence, or the imposing of undue prejudice or disadvantage, that it 
was not the intention of the legislature to leave to railway com¬ 
panies the unfettered exercise of their rights as proprietors of their 
respective lines; but in return for the great powers which it has 
conceded to them, and for the monopoly of the carrying business 
of the country, which in a great degree they have beeh enabled to 
acquire, has imposed on them the obligation of affording accom¬ 
modation on equal terms to the whole of the public;” and they 
cannot promote their own interest as carriers at the expense of the 
right of the public to that equality {%), or give to one individual 
greater advantages at their stations (Jc), or upon their line, than 
they allow to another ( l ). 

Where a railway company, in order to compete with a particu¬ 
lar carrier in the collection and delivery of parcels, makes a man 
who has his own waggons and horses, and therefore does not 
reqqire the company to collect and deliver parcels for him, pay 
more than ho ought to pay for the transit on the railway, it is a 
case of undue prejudice against the person not wanting the ac¬ 
commodation. The company have no right to make a charge 
nominally for carriage upon the railway, which is in reality for 
that and something else, and so impose upon a portion of the 
public services which they do not desiro to avail themselves 
of (m). So if a number of tradesmen in a country town request 
a railway company to deliver all goods addressed to them to a 
local carrier for distribution by him, the company cannot, in order 
to compete with that carrier, under the pretence of'requiring 
a. special order as to each package, in effect cause the delivery by 
such carrier to bo so delayed as to become impracticable (n). Nor 
can a railway company exclude carriers’ vans from the deliveiy 
of goods at a station after a certain hour, if they admit vans, 
with goods collected from their own receiving houses, after that 
hour(o). 

In execution of the powers conferred on them by this statute, 
the courts will issue writs of injunction, enjoining railway com¬ 
panies proved to have given an undue preference to one person or 
set of persons over another in respect of the conveyance of particu¬ 
lar classes or descriptions of commodities, to desist from giving 

i 

(0 Baznuialc r. QL Western Ry. Co (at) Cockbum, C. J., Qarton t. QL 
5 C. E N. 8. 354 : 28 Uw J. C. P. 69. Water* Ry. Co., 5 C. E N. 8. 678 

(*) Marriott r. Land. I S. W.Ry. Co., Baxendale r. QL Western Ry. Co. lfl ib. 

1 C. E N. 8. 499 ; 26 Law J. C. P. 154 ; 187 ; S3 Uw J. C. P. 197 ; aee 81.4 82 

BeadtU r. Bast. Co. Ry. Co., ib. 260 ; Viet c. 119, «. 17, ante, p. 672. 
Baxendaie, In re, 11 C. B. N. 8. 787 ; 12 (*) Parkinson r. QL Wegtem Ry.. L. 

ib. 768. E 6 C. P. 664. 

(7) Baxendaie ▼. Norik Devon Ry. Co., (o) Palmer r. Loud., Brighton & South 
8 C. B. N. 8. 824 ; tea 31 4 32 Viet c. Coast By., LR.6C.P. 196. 

119, «. 16, ante, p. 571. 
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such undue |freference(j>). Bat the operation of the statute is 
confined to undue preferences given to one person or class of 
persons, over another in the traffic along tho same railway . or 
• MDll^.and travelling between the same places, and not to 
superior advantages which may be given to one town over another 
town on the same-line of railway (r). And it has been held that 
the statute is not contravened by a railway company carrying at a 
lower rate, in consideration of a guarantee of large quantities, and 
M train-loads at regular periods, provided the real object of the 
railway company be to obtain thereby a greater remunerative 
profit by the diminished cost of the carriage, although the effect 
may be to exclude from the lower rate those persons who cannot 
give such a guarantee («). 

Before the court will put the powers of the Railway and Canal 
Traffic Act in motion, as regards the granting of an injunction, the 
court must in general bo satisfied that some substantial injury or 
inconvenience is sustained ,by the public by tho act complained of, 
and that the complaint is bond fide made on behalf of tho public (t\ 
And it has been held that the exercise of this special jurisdiction 
being subject to no review, and depending in each instance upon 
the special facts of the case, cases previously decided under it are 
not binding on the court in the samo way that precedents in law 
are binding (u). 

Passenger fares—Right of a passenger to alight at- inter¬ 
mediate stations.— Where a railway company, under the influence 
of competition, charged a low rate of fare to a distant locality, and 
sought to prevent passengers from getting down at intermediate 
stations, to which a higher faro was charged, on the ground that 
they had not paid the faro to such intermediate station, and were 
answerable to a bye-law, subjecting to a penalty any person who 
should enter a carriage without having previously paid his fare, it- 
was held that the bye-law was wholly inapplicable; that the pas¬ 
senger had paid his fare; and that the company had no right to 
prevent him from getting down at any intermediate station (x). 

Duties and responsibilities of common ferrymen.—A common 
ferryman is a common carrier, and is bound to provide safe and 


(p) Harris r. Codcernouth , Ac., Ry. 
Co.. 3 C. B. N. 8. 693 ; 27 Law J. C. P. 
162; Ransom* y. East. Co. Ry. Co., ib. 
166 ; 8 a B. N. 8. 709 ; Cooper r. Jxmd. 
A S. W. Ry. Co., 27 Law J. a P. 324. 

( 9 ) Bcmvcit y. Maneh., Sheff. A Line. 
Ry • Co., 6 C. B. N. 8. 716. 

‘N. ( V.nT T *^^ 5yCb ' 3C - B - 

(«) Nicholson y. Ol. Western Ry. Co., 

' 5 C. R N. & 441 ; Stride y. Sua*** 
total Oo~, 81 Law J. C. P. 240. 


(0 Painter V. Lond. A Br. Rail. Co., 

?S it 3M 

(«) Palmer y. Lond. A- South Wed. 
Ry. Co., L. R. 1 C. P. 689; dias. Wille. 
ood Keating, JJ. 

(*) Reg. y. Frerc, 4 HI. 4t BL 698: u 
to the construction of tliis bye-law. see 

^£’7- Ry - a i a 

I^Q. B. 7; Bearden t. Toumeend, ibid 
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secure ferry-boats, and safe slips and landing-stages, Snd all proper 
means and appliances for the Bafe tAnsit of persons who may have 
occasion to use the ferry for themselves, or for the transit of their 
horses and carriages, luggage, and merchandise. Where, therefore, 
the defendants, as ferrymen, used steam-boats for transit across the 
river Mersey, from which passengers and animals could not safely 
land without landing-stages and slip, and they provided an in¬ 
secure hand-rail to a landing-stage, which broke and caused the 
death of the plaintiff’s mare, it was held that they were bound to 
make good the loss (y). 

Loss of goods by common ferrymen and common hoymen .— 
Common ferrymen and common hoymen, being common carriers, 
arc responsible for the safe delivery of goods intrusted to them for 
conveyance, unless they have been prevented by storm, lightning, 
tempest, or inevitable accident (z). In Mouse's case it was resolved 
** that if the ferryman surcharge the barge, it is lawful for any of 
the passengers in time of accident and necessity to cast the things 
out of the barge for safety of tho lives of the passengers; and 
the owners shall have their remedy upon the surcharge «gainst 
the ferryman, for the fault was in him upon the surcharge; but if 
no surcharge was, but the danger accrued only by the act of God, 
as by tempest, no dofault being in tho ferryman, every one ought 
to bear his loss for tho safeguard and life of a man, for 4 interest 
republic® quod homines conserventur ’" (a). 

Season ticket — Conditions — Forfeiture of deposit.— Tho 
plaintiff purchased a season ticket, and agreed to be bound by 
certain conditions, one of which was that the ticket was to be 
considered the property of tho company to be delivered to them 
on tho day after expiry; unotber was that the ticket and tho 
deposit should be forfeited on breach of any of the conditions. A 
few days after expiry of the ticket tho plaintiff delivered it to the 
company and claimed a return of the deposit; and it was held that 
the plaintiff could not recover the deposit (5). 

Ruinous and insecure railway bridges, viaducts, and em¬ 
bankments. —Every railway company in the actual possession ami 
occupation of its line of railway is responsible for the maintenance 
and preservation in a good state of repair of all its bridges, 
viaducts, and embankments, 60 that if any injuries are sustained 
either by persons travelling along a highway under a bridge or 
viaduct (c), or by passengers travelling along the line, from the 

<V) Wiltmtgkby r. ikrridft, 12 C R (a) Motor's com, 12 Ca S3. 

761; 22 Law J. C. P. 90. <6) Cooper r. L. B. * S. C. By., 4 Ex. 

(x) Amies r. Stereos, 1 Str. 123 ; B*e. D. 83. 

Abr. Cauubm, B.; Oakley r. Ports- (c) Kearney v. L. B. A S. C. By., L. 

fntndh, Ac., Stem Packet Co., ante, p. R. 6 Q. B. 411; 6 Q. B. 769. 

631 * 
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ruinous and insecure state of such bridge or viaduct, the railway 
company will be responsible for the injury, whether it arose from 
their own neglect in not providing needful reparations, or from 
original faulty construction of the fabric by their engineer or 
contractor (d). If a railway embankment has been injured by 
some wholly unexpected and extraordinary flood, and the rails 
give way, and the passengers are injured without any neglect or 
default on the part of the company, the company is not responsible 
for the injuries that may be sustained by the passengers (e) ; but 
every railway company is bound to construct and maintain its 
embankments and earthworks in such a manner ns to bo capable 
of resisting-all the violeuce of the weather, which may bo expected 
at some time or another, thougli rarely, to occur, and if it fails in 
this duty it will be responsible in damages for ncgligenco (/). 

Notice of action to railway companies. —Wlion an Act of 
parliament constituting and incorporating a railway company pro* 
vidcs that no action shall be brought against the company for 
anything done or omitted to be done pursuant to tbo Act, or iu 
execution <rf the powers and authorities given by the Act, unless 
previous notice in writing shall have been given by the party 
intending to prosecute such action, or unless such action shall 
have been brought within a certain limited period, tho enactment 
dpes not ia general extend to actions ex contractu, and docs not 
restrain or affect the liability of the company upon contracts 
entered into by it in its character of a common carrier. The 
omission by a plaintiff* consequently, to givo such notice doos not 
preclude him from recovering damages against tho company for 
its negligence or misconduct, or for a breach of those duties and 
obligations which result from the nature of its employment as a 
common carrier ( g ). But, wheru the parties were trying, in an 
action ex contractu, the light of the company to make certain 
charges under the particular provisions of their Act of parliament, 
the action was considered to be brought for something done under 
the Act, and notice of action was held to be necessary (//). 

Of the parties to he ttuuU jilaintiffs in actions against 
caiTiers for the loss of, or injury to, goods. —The action against 
a carrier for the loss of goods entrusted to him for conveyance 
should, in the absence of an express contract for the carriage 
of them, be brought by the owner of the goods; for with him, as 

(J) ChnUr v. JIuli/Juad Ry. f’o, 2 bee ■!*> 8 L9 Virt r 20, s. 46 
Exch. 251; as to bridges at stations for (j) Palmer r. 'fraud June. Ry. Co., 4 
passengers to cross br, see Loxqiumc v. M. k W. 749, 7 I>oni. P. C 232*; Car- 
Ot. WiiL Ry., 35 Law J. C. P. 135. p*e r Loud. <6 Bright. Ry. Co., 5 Q. H 

(e) Withers v. Noth Kent Ry. Co., 27 747. 8er, homcrei, thcc*««"i, ante, p. 622 

Law J. Exch. 417. (A) Kent v. at. Wt*L Ry. Co., 3C. B. 

(/) Ot. West Ry. Co. of Canada r. 714 ; 16 L. J. C. P. 72. 

Faiecett, 1 Moore’s P. C. C. X. 8. 120; 
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the party damnified, is the implied contract for their safe con¬ 
veyance deemed to be made. When goods are delivered to a 
carrier in execution of a contract of sale, for .the purpose of 
transmission to an intended purchaser, and no express contract 
founded upon a pecuniary consideration moving from the consignor 
has been entered into between the carrier and the consignor for 
the carriage of them, the law raises an implied promise for their 

safe conveyance in favour of the party in whom the right of 
property in the goods is at the time vested. If, therefore, the 
right of property and the risk of loss have, by a previous contract 
of purchase and sale, or a contract to send the goods in satis¬ 
faction and discharge of a debt duo from the consignor to the 
consignee, passed to the consignee, the latter is the only party 
entitled to sue the carrier for an injury to the goods, whether such 
carrier be a carrier by land or a carrier by water, and whether he 
be namod by tho purchaser or chosen by the vendor (t). If, on 
the other hand, from fraud or nonco'mpliance with the requisites 
of the Statute of Frauds, no actual sale has taken plac^ so as to 
transfer the right of property and tho risk of loss from the con¬ 
signor to the consignee, tho consignor is tho proper party to 
maintain the action (I). So, if a tradesman merely sqnds goods 
for approval to a particular customer, or on terms of " sale or 
return,” or sends goods of tho valuo of 10/. and upwards pursuant 
to an oral order or an oral contract of sale, to a person who has 
not given u earnest” or made a part payment, or accepted any 
part of tho goods, and tho contract is void by reason of non- 
complianco with the provisions of tho Statute of Frauds, then, os 
there has been no actual sale so as to transfer the right of property 
and the risk of loss to the consignee, tho consignor is tho party to 
suo tho carrier (/)• But, whou a special contract has beon entered 
into between the carrier and the consignor, whereby the carrier, in 
consideration of a sum of money paid or agreed to be paid by the 
consignor as the price of the carriage of goods, agrees with him to 
convey them to the consignee, it is no answer to an action brought 
by the consignor against the carrier upon such special contract to 
say that he is not the owner of the goods. In such a case .the 
action may be brought, either by the consignor with whom the 
express engagement was mode, or by the consignee as the owner of 
the goods in whose behalf it was made (m). 

(0 Daws y. /Ve*. 8 T. R. M2 ; Dmt- H. A 5. 510; 27 L J. Ex. 401; Dulx. 
ton x. JSolowaMm, 3 R. k P. 684 ; Dunlop BntM, 8 Moore, 489 ; Stephenson v. Hart, 
v. Lambert, 6 CL k Kin. 600 ; Brown v. 1 M. k P. 357 ; 4 Bing. 476. 

Hodgson, 2 Campb. 36 ; King r. Merc- (/) Coates r. Chaplain, 3 Q. B. 489. 

dith, <4. 639; Krngano y. Long, 4 B. 4 (m) Darts y. Janus, 6 Bure. 2680 ; 

C. 219; Cart r. Harden, 4 East, 217; Beil v. Chaplain, Hard. 821; Moore v. 
itamrv. Nickd, 4 Sc. N. K. 43. Wilson, 1 T. R. 659; Dunlop v. Lam- 

(A) Coombs y. Brist. <t Ex. By. Co., 8 bcrt, 6 CL A Fin. 600. 
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Where the pl a in tiff, the consignor, haring received goods from 
Amsterdam to be transmitted to the c&flngnee in Surinam, shipped 
them on board the defendant's vessel, upon a bill of lading which 
stated that the goods were shipped by the plaintiff, that they were 
to be delivered in Surinam to the consignee or his assigns^ and 
that the freight was paid by the plaintiff in London, it was held, 
by Ix>rd Ellenborough, that the defendant, after having signed such 
a bill of lading, could not bring the ownership of the goods into 
question. The consideration upon which the contract was founded 
moved from the plaintiff; the undertaking was made to him; and 
he was therefore entitled to maintaiu the action to recover the 
value of fcl^e goods, and would hold the sum recovered as a trustee 
for the real owner (n). Where a laundress, residing at Hammer¬ 
smith, .was in the habit of employing a carrier to convey linen 
from Hammersmith to tho consignee at London, and the carrier 
was paid by the laundress, it a was held that the latter was entitled 
to maintain an action upon the special contract’ against the carrier 
for the 1 ess of tho goods by the way, although they belonged to 
the consignee (o). In these cases tho bailee of the goods, who has 
a special property in them, may enforce tho express contract 
entered into with the carrier, unless his principal interferes to 
prevent him. "Tho rule is, that either tho bailor or the bailee 
may sue j and, whichever first obtains damages, it is a full satis¬ 
faction” (p). But a settlement for loss or damage, made with a 
person bringing tho goods to the carrier, which person bos no 
property or interest in the goods, will not be an answer to an action 
by tho owner (<f). 

Every person, as we have seen (ante, p. 522), who has been 
injured by the negligent performance of the work of carrying may 
maintain an action for damages against tho carrier, although the 
work was done under a special contract to which ho is no party. A 
servant, for example, may maintain an action against a railway com¬ 
pany,or other carrier, for injuries sustained by him from tho negli¬ 
gent management of a train by which he was a passenger, or from the 
negligent execution of the work of carrying, although the contract for 
his conveyance was made, and the hire or fare paid, by his master, the 
duty of carrying carefully being a duty which arises independently 
of the contract (r). So, where a railway company was bound by 
statute to carry the mails, and the officers of the post-office who 
accompanied them, it was held that the company must exercise a 


(*) Joseph 7 . Knar, 3 Campb. 320; 
Sargent r. Norris, 3 B. k Aid. 277. 

(o) Freeman r. Birch, 1 IT. k M. 420. 

(p) Nicottt r. Bastard, 2 C. M. k B. 
MO. 


S ) Coombs r. Bristol 4 Ex. Ry. t 3 H. 

. 1 ; 27 L 1 . Ex. 269. 

(r) Marshall 7. York, Newcastle, and 
Berwick By. Co., 11 0. B. 665 ; tod m 
the cww, ante, p, 522. 


Ml 
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reasonable care in performing the duty cast upon them by the 
statute, and were bound to cany safely; so that if any officer of 
the post-office was injured by the negligent management of their 
trains, he was entitled to maintain an action against them for 
damages, although the contract for his conveyance had been 
entered into between the company and the Postmaster-General («). 

Joint bailment* to common carriers. —Where a box delivered 
to a carrier to be canied contained things belonging to each of the 
plaintiffs separately, but none in which they had a joint ownership, 
it was held that nevertheless there was a joint bailment in respect 
of which they might sue jointly (*)■ 

PaHies to be made defendants. —When goods have been de¬ 
livered to the driver of a stage-coach to be carried, and have been 
lost by the way, an actiou ex contractu for negligence should be 
brought against the coach-proprietor, and not the mere servant or 
agent (u). But as all who participate in a wrongful act are re¬ 
sponsible ex delicti* for the injurious consequences of it, the servant 
may be sued for tho breach of duty as well as the master or the 
employer. The 8th section of tho Carrier’s Act (ante, pp. 537, 538) 
provides that the Act shall not protect the coachman, guard, 
book-keeper, or other servants of the common carrier from liability 
for losses or injuries occasioned by their own personal neglect or 
misconduct. 

Every railway company is responsible for the detention or con¬ 
version, by its officers and servants, of tho property which luw 
come into tho hands of such servants and agents in the course of 
their employment iu tho business of the company. There must 
bo some one authorized on the part of the company at every 
station to receive and deliver out goods, and to do things promptly 
that require immediate attention, and whoever is permitted by the 
company to have dominion over their stations, and to exercise 
authority over their property, and over their porters and servants, 
will be presumed to be clothed with the necessary authority, uud 
his acts, done within tho scope of his ordinary employment, will be 
binding on tBe company. Thus, where some young quicks were 
forwarded by railway to the plaintiff, and the general superinten¬ 
dent of the company, at the request of the plaintiff, in order to 
keep tho quicks alive, permitted them to be put into the com- 
panys ground at the railway station, where they remained under 
the control and charge of the superintendent, and the latter subse¬ 
quently refused to deliver them up to the plaintiff, it was held that 


(«) Com v. Load. AortA WaUrx 
Ry. Co^ 16 Q. B. 989. 

(0 Mcloal/c v. Ia/juI. Br. Ry. Co 4 


C. B. N. S. 818 ; 27 L. J. C. P. 385. 

(«) William* y. Crtuulon, 2 Stark. 
82. 
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the railway company was responsible for the unlawful detention of 
the property by their servant (a). 

The common carrier cannot qualify or limit his liability in 
respect of the negligence, want of skill, or carelessness of his 
servants and agents, in and about the carrying of the goods, by any 
private arrangement as to remuneration out of the profits of the 
business or otherwise, between himself and such servants or agents. 
" If a common carrier should allow his driver of the carriages some 
small things as perquisitos, tlio master would, without all doubt, 
be still liable ; and that is only a private agreement between 
master and servant, and only a different way of paying his ser¬ 
vant’s wages ” ( y ). 

Parties to be made defendants — Carriage, of goods and pas¬ 
sengers over dist inct lines ofmilvxiy. —Wc have already seen (ante, 
p. 504) that, where goods are delivered to and received by a railway 
company to be carried to a particular destination, the railway com¬ 
pany receiving the goods is the party to be siiod for the loss of or 
damage to them, although the loss or damage has been sustained 
on the Jino’of a second or third railway company, to whom they 
liave been delivered by the first railway company to bo carried to 
their place of destination. The contract is made with the first 
railway company to whom they havo been delivered, aud to whom 
the hire for the entire journey has been paid (ft); but both com¬ 
panies may, under certain circumstances, become joint contractors 
for the conveyance of the goods (b). The same rule provails with 
regard to the passenger and his luggage, no that, if one fare is paid 
and one ticket given for tho entire journey, the contract is with 
the company issuing the ticket and receiving the money, and not 
with a second or third railway company over whose liue tho pas¬ 
senger is travelling in order to reach his destination (e). And tho 
company with which the contract is made will be liable for the 
negligence of such other railway company, the contract being that 
due care shall be used in carrying tho passenger from one end 
of the journey to the other, so far as is within the compass of rail¬ 
way management (d). But every railway company which allows 
its railway to remain open for public traffic is responsible to passen¬ 
gers who sustain injury from the line being unsafe and dangerous, 


(r) TaJT Vale By. Co. v. Vila, 23 
Law J. Q. B. 43. 

(y) Pa#*. J-» temp. IInnL 90 • 
•nd sec Hyde v. Trent and Mersey Sax. 
Co., 5 T. R. 397. 

(o) Britt. d ExtUr By. Co. v. Coll inn, 
7 H. L. C. 231; Coxon r. Vt. WetL By. 
Co., 6 H. & N. 274 ; 29 U J. Ex. 166. 

(6) Hayet ▼. South Walt* By. Co., 9 
Ir. Com. Law Rep. C. P. 474. 

(c) Afytton v. Mid. By. Co., 4 H. k X. 


621; 28 L. J. Kx. 385; Vreat IVettem 
By. Co. v. Blake, 7 H. k N. 687; 81 L 
J. Ex. 346 ; Buxton v. North EatUmBy. 

Co., L. K. 8 Q. B. 549 ; 37 J* J. Q. B. 
258. 

(rf) Thmtint v. Bhymncy By. Co., I* R. 
6 y. B. 266 ; 40 L. J. Q. B. 89. Bee, 
however, Taylor v. 0'real NorOiem By. 
Co., ante, p. 529; IVriyht v. Midland 
By. Co., ante, p. 521. 
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although such persons are conveyed along it in the carriages of 
some other company (c). ' * • 

Damages in actions against carrier*—\n all. actions against 
common carriers for unlawfully refusing to receive and carry a 
passenger or goods, substantial damages are recoverable, as there 
is an injury to a right; and if the plaintiff, in consequence of the 
wrongful refusal (/) of the common carrier to carry him, has been 
obliged to take a special conveyance, and incur extraordinary ex¬ 
penses to roach the place to which he ought to have feen tarried, all 
such expenses (if reasonable) are recoverable, if claimed by the 
plaintiff, and specified in his claim as part of the damage he has sus¬ 
tained. So if a common innkeeper unlawfully refuses to receive and 
provide accommodation for a traveller, substantial drfmages are 
recoverable for the injury done to the plaintiff’s right as a traveller 
and wayfarer to have sholtor and accommodation in the common 
inn; and if ho has been put to expense in seeking shelter and 
accommodation elsewhere, and has been obliged to hire convey¬ 
ances to reach it, he is entitled to recover such special damage, if 
claimed. But tho expenses incurred must bo such as he would 
probably havo incurred on his own account (g). 

All persons are responsible for all the natural and legal conse¬ 
quences resulting from acts done by them in violation of tho rights 
of others. Tho jury are entitled to look at all the surrounding 
circumstances, and at the conduct of the parties, to see where the 
blame is, and to assess tho damages according to tho way in which 
the parties have conducted themselves (/*). 

Tho amount of damages recoverable from common carriers for 
loss of, or injury to, goods, is regulated and controlled by tho 
several Acts of Parliament, requiring consignors in certain cases to 
declare the value of the .article at the time it is delivered to the 
common carrier to be carried (ante, p. 553). No greater damages 
than 50 L arc to be recovered for loss of, or injury to, a horse 
through the neglect or default of a railway company or its officers; 
15/. per head for neat cattle; and 21. per head for sheep and 
pigs; unless the person sending or delivering the animals to the 
company shall, at tho time of delivery, have declared them to be 
of higher value (i). 1 

Proof of tho value and of the amount of injury lies in all cases 
upon the person claiming compensation. If the value of horses 
has been declared at the time of the delivery of the animals to a 

(e) Birkett r. Whitehaven, Ac., Ry. Ry. Co, 1 C. P. D. 286, C. A. ; Millcn 
Co., 4 H. k N. 788; 28 L. J. Ex. 348. v. Brash, 8 Q. B. D. 85. 

(/) Ls Blanche v. London <fc N. W. (h) Davis r. North Western Ry. Co., 4 
Ry. Co., infra. Jur. N. 8. 1308. 

( g ) Ls Blanche r. London and N. W. (4) 37 k 18 Viet c. 31, s. 7. 
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railway company to be 'carried, and the contract between the 
• parties has been made upon'that basis, the pontiff is bound by 
hia declaratidn of*walue^and cannot recover beyond the declared 
value (fc)* 

Generally speaking, wheb articles of merchandise, such as oorn, 
hops, hemp, ifcc., are delivered to a carrier to be carried to a 
market town, and the carrier fails to deliver them in the ordinary 
- course, and the goods come to a fallen market, the difference 
between the marketable value of the goods at the time they would 
have been sold if they had been carried according to contract, 
and their marketable value at the earliest period at which they 
could have tyjefc brought to market after their delivery to the con¬ 
signee, will be the measure of damages recoverable (I). If the 
goods have been lost altogether, the consignee is not restricted to 
the value of the goods at the place where they were delivered to 
the carrier tpybe carried; but, if their marketable value was 
greater at the place of destination than at the place of consign¬ 
ment, the consignee is entitled to recover that difference, as being 
a loss lively to arise in the ordinary coureo of trade (m). If there 
is no market at the place of delivery, the damages must be ascer¬ 
tained by taking into consideration, in addition to tho cost price 
and expense of transit, the reasonable profit of tho importor. 
Where goods were delivered to a carrier by sea to bo carried from 
Glasgow to Vancouver’s Islaud, and on tho arrival of the ship at 
the latter place they could not be found, it was held that the true 
measure of damages was the cost of rc-placing tho lost articles in 
Vancouver’s Island, with interest at 5 per cent, on tho amount 
until judgment by way of compensation for the delay (n). 

In an action against a common carrier for loss sustained by 
long delay in the delivery of articles of merchandise intrusted to 
him to be carried, whereby tho consignee had lost the season for 
selling them to advantage, and tho marketable value of the articles 
was seriously diminished, it was held that the carrier was answer- 
able for this loss, it being such as might naturally be expected to 
result from great delay in delivering articles of merchandise (o). 
So, where a railway company contracted with tho plaintiff, who 
showed goods at agricultural shows, to carry the goods to another 
show-ground on a particular day, tho Court, although nothing was 
said by the parties as to the purpose for which the goods were to 

(k) M'Cance v. London and North supra. 

Western Ry. Co.. 7 H. & N. 477 ; 31 (n) CoUard v. S. E. Ry. Co., 30 L. J. 

Law J. Exch. 65 ; 34 id. 89. Ex. 393 ; British Columbia Sam MM Co. 

<( l) Rice v. Baxendalc, 30 L. J. Ex. r. XcUltskip, L R. 8 C. P. 499. 

871 ; O’Hanlan v. Qt. Western Ry. Co., (o) Wilson r. Lane. <6 York Ry. Co., 

Q B. fc 8. 484; 34 L. J. Q. B. 164. 9 G B. N. 8. 632; SO L. J. C. P. 233. 

(ro) a Hanlon r. OL Western Ry. Co. t 
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bo carried, inferred that the defendants must have known it, and 
that the plaintiff was entitled to damages for loss of profit which 
was a natural result, and that no evidence was necessary to show 
that he had a prospect of making profit at the particular show ( p ). 
But where shoe manufacturers agreed to supply a London firm 
witi* shoes for the French army, to be delivered on the 3rd of 
February, and gave notice that they were under contract to deliver 
on the 3rd, and that, if not, the shoes would be thrown on their 
hands, but not that there was anything exceptional otherwise in 
the contract, it was held that the carriers wore not liable for the dif¬ 
ference between the price the consignors had to sell the shoes at, and 
the agreed price, as the difference was extraordinary, and it was not 
such a loss as naturally arose or could be reasonably contemplated ( q ). 

When the consignor has been guilty of no intentional decep¬ 
tion to conceal the risk, and his own conduct or omission to 
declare the nature and value of the article has not in any way 
conduced to the lose, but the loss has been caused solely by the 
negligcnco and want of caro of the common carrier, tho latter is 
bound by the common law to make compensation for the loss so 
occasioned, to the exfont, at all events, of the apparent and pre¬ 
sumable value of tho article at the time it was bailed to him to bo 
carried. But he is not, it seems, rcsjionsible for any extraordinary 
or unusual value which may havo accidentally been imparted to it, 
and which could not, from the apparent nature and general charac¬ 
ter and appearance of tho thing, be fairly presumed to exist. Thus, 
where the plaintiff had put a 50 1. bank-note into his carpct-bag 
amongst his linen and wearing apparel, and got on a coach and 
delivered the carpet-bag to the coachman, and on the arrival of 
the coach at its place of destination the bag was missed and never 
afterwards seen, the jury gave a verdict for the value of the linen 
and wearing apparel, but not for tho value of the note, and the 
Court afterwards refused to increase the verdict by the amount of 
the note (r). In other cases, however, the plaintiff has recovered 
tho full value of the article lost(s). 

But tho plaintiff is not entitled to recover damages for loss 
of wages of workmen kept unemployed by reason of the non¬ 
arrival of the goods, or for loss of profit which might have been 
made if tho goods had been delivered in due course, if the carrier 
had no notice of the purpose for which the goods were wanted (t); 

(p) SimivoH v. L. AX. W. Rw. Co., (*) Slcnt v. Fogg, 5 B. k AW. 342 ; 

1 Q. H. D. 274. Walker v. Jack. ton. 111 M. k W. 161 ; 2 

17> florae t. Midland Rtf., I#. R. 81'. M. k 1*. 342 ; we Angell on Cement, *. 
P. 131; Etbinqrr r. Armstrong, I* R. 9 262. 

<J. H. 473 ; Thr Parana, I,. R. 1 p. D. 118. (/) U Ptirlenr v. S. E. Ry. Co., 36 

(r) Miles v. Cuttle, 4 M. A P. 630; 6 law T. R. 170 : Iladley v. BaxendaU, 
Di "g- 743. 23 L. J. Ex. 179; Watson v. Ambcry. 
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and, if the carrier held the goods at the time of the loss in the 
character of a warehouseman, he cannot, in general, he made 
responsible for more than the actual value of tho goods (u). 

Where a warehouseman warehoused part of the goods at a place 
other than that agreed upon, and they were destroyed without 
negligence, it was held that the damages were not too remote (a;). 
And so where an innkeeper contracted to stable horses, and then* 
let the stables to another who turned out the plaintiffs horses 
which caught cold and were damaged, such damage was held not 
too remote (y). 

Where the plaintiff complained that the defendant had hired 
him to carry a load of timber to Ipswich, and that he carried the 
timber there and asked the defendant where it was to be de¬ 
posited, but the defendant would give no directions, and made the 
plaintiff’s horses, which were heated, stay so long in the waggon 
that they took cold, and some of them died, and the rest wero 
spoiled, it was held that tho immediate and proxim&to cause of 
the injury to the horses was tho plaintiff’s own neglect, in not 
having them taken out of the waggon and put into a stable, and 
that tho original wrongful act of the defendant, in not finding a 
place of deposit for the timber, was not sufficiently connected with 
the loss of tho horses to render the defendant responsible for such 
loss (z). 

If the plaintiff, being tho consignor of horses or other articles, 
makes a declaration of value which is lwlow their real value, in 


order to get them carried at a lower rate of charge, ho will be 
bound by his declaration of value, and cannot recover more than 
lie lias himself declared (a). 

Damages in respect of delay in (Wiwy.—If by reason of 
goods not having been delivered in due time, the season for finding 
customers for them lias passed away, and they are consequently of 
less valuo to the plaintiff, the deterioration in value may bo con¬ 
sidered in estimating the amount of damage, but not tbo profit 
which would have been made upon the sale of them if they had 
been delivered at the proper time (6); or, where the goods consist 
of machinery, tho presumed profit which would bavo been made 


«(*., Ay Co., 15 Jur. 418 ; and sc* Hone 
t. Midland Ay Co., L. R. 8 V. F. 131 ; 
4 i L J. C. 1\ 59. 

(u) Henderson v. N. E. Ry. Co., 0 W. 
It. 519. 

(x) LxUey r. Douhkday, 7 Q. B. D. 
MO. 

(y) McMahon v. Field, 7 Q. R D. 
501 ; disapproving Hobbs v. L. k S. IF. 
liy. Co., L R. 10 Q. R 111, where 


plaintiff's wife catching cold was held too 
remote. 

(z) Virtue x. Bint, 2 Lev. 196. 

[a) MeCanee x. Loud, tt North JFest. 
Ry. Co , 34 1* J. Ex. 39. 

(5) IViloonx. Law. and York. Ry. Co., 
9 C. Ji. N. 8. 642 ; Simmons r. South 
Eastern Ry. Co. 7 Jur. N. 8. 849 ; Gt. 
IVesfcm Ry.Co. >. Reduxayne, L R. 1 C. 
P. 329. 
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by the use of them, during the time it took to replace them (c). 
The right measure is the market value of the goods at the place 
and time at which they ought to have been delivered, or, if there 
is no market, then the price at the place of manufacture, with the 
cost of carriage, and a reasonable sum for importer’s profit ( d ). 
Thus, where the plaintiff bought caustic soda of the defendant, to 
be shipped at a certain time, which the defendant neglected to do, 
and thero was no market for caustic soda, it was held that the 
plaintiff was entitled to recover the increased freight and insurance 
which had become necessary by reason of tho defendant's delay, 
and also the loss of his profit upon a re-salo of the soda to A., but 
not the amount of damages which he (the plaintiff) had paid A. on 
a sub-sale mode by him to a consumer of the article ( t ). Hotel 
expenses incurred by the consignee while waiting for the delivery 
of the goods by the carrier are not recoverable (/). 

Damages in cases of jtermmal injuries. —A new *trial will be 
granted in an action for personal injuries arising from a railway 
accident, where the damages found by the jury are so small as to 
show that they must have omitted to take into consideration some 
of the elements of damage (g), as well as where they are unreason¬ 
ably largo. The jury are to consider " what tho plaintiff’s income 
would probably have been, how long that income would probably 
have lasted, and all other contingencies to which a practice is 
liable (/*). Tho measure of damages is the lass of time, expense in¬ 
curred, pain and suffering, and permanent injury causing pecuniary 
loss (t). Ah to damages under Lord Campbell’s Act, see Addison 
on Torts, 5th edition, by L. W. Cave, Q.C., p. 550. 

Claims against a common carrier for refusing to carry 
should show that tho defendant is a common carrier of goods plying 
for hire between tho place where the goods were tendered to him 
for conveyance and the place to which they were addressed; that 
the plaintiff tendered to the defendant certain goods to be carried 
from the one place to the other; that tho defendant had room and 
the means of receiving and carrying them, aud the plaintiffs were 
ready and willing to pay him his customary hire, yet the defendant 
would not receive and carry tho goods, whereby the plaintiffs 
were put to great loss and inconvenience, setting forth any special 
damage that may have been sustained, and concluding with a claim 
for damages (m). 

(c) British Columbia Saw Mill Co. r. (a) Phillips v. L. *6 S. W. By., 6 Q. 

Keltlahip, supra. B. D. 78. 

(d) O’Hanlan r. Ot. West. By. Co.. Ik) Per Jewel, L. J. ( ib. 

34 Law J. Q. B. 164. (») Blake v. Mid. By., 38 Q. B. 98 ; 

(.•) Borneo v. Hutchinson, 34 L. J. C. Amsvorth r. S. E. By^ 11 Jur. 768. 

>• IW- {**) Pickford T. Grand Junction By. 

X { OJ V " od 9* r Gt. Western By. Co., Co., 8M.SW, 372. 

I*. U. 2 1*. 318. 
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Plea of not guilty.-*- Before the Judicature Acta, the plea of 
not guilty in action* for negfcgen$p operated as a denial only of the 
wrongful act alleged to have been committed by the defendant, and 
no defence other than such denial was admissible under that plea 
Thus, in actions against a carrier for loss of, or damage to, goods, 

' the plea’ of. not guilty operated as a denial of the loss or damage, 
but not of the receipt of the goods by tho defendant as a carrier 
for hire, oc of the purpose for which they were received, or of the 
plaintiff’s property in the goods (n). 

Special defences. —Where the defendant denies the receipt of 
the goods to be conveyed by him as a common carrier, or denies 
his receipt of them altogether, ho must, by epecial defence 
allege that he did not receive the goods to be carried as in the 
claim mentioned. If the plaintiff has claimed against him upon 
his liability as a common carrier, insuring the safe conveyance 
of the things he carries, and it appears that the things were 
delivered to him under a special contract, tho cause of action 
will bo disproved under this defence ( o). If he denies the 
plaintiff's title or right to the possession of the property, he 
must allege that the property was not, at the time ho received 
it to bo carried, tho property of the plaintiff (p); or, admitting 
that the plaintiff was the owner of the propeft}' at tho timo 
it was delivered to him, ho may show that tho plaintiff’s right 
to the possession of it ceased, or had been determined, and that 
some third party had, since the bailment, become entitled to the 
property, and hod demanded it of tho defendant (q). 

If the defendant relics upon tho Common Carrier’s Act, ho must • 
by his defence show that the articles delivered to him for con¬ 
veyance were of the description mentioned in tho statute, 
and that at tho time of the delivery of them to him to be carriod, 
the value and nature of the goods were not declared by the 
plaintiff (r). 

Evidence at the trial — Proof of the bailment. —To charge the 
common carrier for the loss of goods, however occasioned, it must 
of course be shown that the goods wero either actually or construc¬ 
tively bailed to him or his servants to be carried. They must 
either have been delivered into his hands or into the hands of his 
servant or agent, or some person authorized by him to receive them. 
If they were merely deposited in the yard of an inn, or upon a 

(*) Reg. Gtu. HiL Term. 16 Viet. ; 1 Co. r. B. M. SI. P. Co., 30 Law J. C. P. 
K11. k BL App. IxxxL, lxxxiL 247. 

(o) White r. QU Western By. Co., 2 (r) Pianexani r. London and South 

C. B. N. 8. 7. Western By. Co., 18 C. B. 220 ; Hartr. 

( p ) Chessman r. ExalL 6 Exch.441. Baxendale, 6 Each. 789 ; 21 L. J. Each. 

(?) Sheridan r. Noo'^uay Co., 4 C. 123. 

B. N. 8. 618 ; Europ. and Austral R. M. 
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wharf to which tho carrier resorts, or were placed in his cart, vessel, 
or carriage, without his knowledge and acceptance, or that of his 
servants or agents, there has of course been no bailment or delivery 
of the goods to him (a), and he cannot consequently be made 
responsible for the loss of them. If the common carrier’s servant 
lias been induced by the consignor to depart from the usual course 
of dealing, and to receive goods which he was not bound to receive 
and cariy, under circumstances of hazard known to the consignor, 
hut not disclosed to the carrier’s servant, or on terms different from 
those on which alone he was authorized to receive them, the carrier 
will either not Imj responsible for the loss of the goods, as never 
having been delivered to him, or, at all events, not on his common- 
law liability of an insurer (t). If the consignor has made a private 
bargain with tho driver of the cart or coach of the common carrier 
for tho conveyance of a parcel for a gratuity which was not in¬ 
tended by the parties to find its way into the pocket of the carrier, 
thcro has been then no bailment to the latter, and he is not con¬ 
sequently liable in case tho parcel is lost. The bailment in such a 
ense is a bailment to the driver alone, and ho alone is responsible 
for tho loss (u). 

If the plaintiff has merely hired the cart or carriage of tho 
common carrier, and has sent his own servants with the goods to 
take charge of them, and there has been no actual delivery or bail¬ 
ment of the goods to the carrier, tho latter is not responsible for 
their safety (z). If a passenger travelling ou the outside of a stage¬ 
coach has kept a parcel or package in his own hands, and under 
his own care, or taken it with him into the interior of the vehicle, 
without the knowledge of the carrier or his servants, and tho thing 
is lost, tho carrier is not responsible for the loss, as the article was 
never delivered to him or to his servants, or in any way intrusted 
to his or their keeping. But if the thing has been tendered to tho 
earner for conveyance, and the latter has directed the passenger 
to place it in or upon any portion of the vehicle, there has been 
a constructive bailment or delivery and acceptance of the goods, 
so as to charge the carrier for the loss of them. If luggage is 
placed with the knowledge of the carrier or his servants under the 
seat on which the passenger sits, the carrier will be responsible for 
its safe conveyance and delivery to the passenger at the place of 
destination ( y ). A delivery of goods to a person sent or appointed 


(*) Srlu-ay v. Holloway, 1 Ld. Raym. 
<6 ; Burkinan v. Iwri, 3 Camnb. 414 ; 
Wf V. Hobbs, 2 Show. 124. 

10 Mwnnl* v. Sherratt, 1 East. 604 ; 

p ^ C °' 1 28 *'* W 

M V. Bating, 2 C. i P. 613; 


Biijnnld v. IValerhouse, 1 M. k 8. 250 ; 
MoldUlon v. Fowler, 1 Salk. 2S2. 

(x) East India Co. v. Pullen, 2 Str. 
690. 

(y) Pickards r. London, Brighton, &c., 
By. Co. 7 tt B. 848 ; 18 Law J. C. P.. 
251; and other cases, axle, p. 546. 
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by the carrier to receive them is, of conree, a delivery to the carrier 
himself ( z). • 

Pioof of a special contract.—We have seen that every special 
contract, notice, or condition, respecting the acceptance and carriage 
of goods by railway and canal companies, must be signed by the 
party sought to be affected thereby (ante, p. 555); and the signa¬ 
ture must be fafcly obtained, for where a person who was unable to 
read was told by a clerk of the company that the paper was a mere 
matter of form and of no consequence, and he siguod the paper 
relying upon this assuranco, it was held that the paper so foisted 
upon him was not binding (a). 

If the plaintiff has declared against the defendants as common 
carriers, alleging that they received the goods to be carried by them 
as common carriers, and it turns out that they were received under 
a special contract (ante, p. 555), the evidence will fail to support 
the declaration, unless it be shown that the special contract was 
unreasonable and void (6). 

Proof of felony by a carrier's savants.—When, in consequence 
of tho plaintiff*s not having paid tho extra price for lost articles of 
value, ho is not entitled to recover, unless he shows that the things 
have boon stolen by the carrier’s servants, it is not enough for him 
to make out a probable case agninst some one or more of tho 
carrier's servants. He must show that the things wore lost under 
circumstances wholly inconsistent with their having been stolen by 
a stranger ( c ). 

Proof of jus tertii by a common carrier. — A carrier who has 
received goods from a consignor is not estopped from denying the 
title of the latter to the goods. Common carriers are bound to 
receive goods properly tendered to them for carriage, and can make 
no inquiries into the ownership of them. " The law protects them 
against the real owner if they have delivered the goods in pursuance 
of their employment without notice of his claim. It ought equally 
to protect them against the pseudo owner, from whom they could 
not refuse to receive the goods in the event of tho real owner 
claiming the goods, and their being given up to him. The com¬ 
pulsory character of the employment of a common carrier furnishes 
ample ground for so holding ” (d). 

Contracts for the transmission of messages by electric telegraph 
—Limitation of liability.— Acts of parliament under which 


(*) Syms r. Chaplin, 5 Ad. A E. 034; 
1 N. k P. 129. 

(a) Simons r. OL Western By. Co., 2 
a B. N. 8. 620. 

(b) Whitt r. GL WuUrn By. Co., 2 
C. B. N. 8. 17; Latham r. ButUy, 2 B. 
k C. 20. 

(c) Metcalfe v. London and Brighton, 


By. Co., 27 Uw J. C. P. 333. Seo 

alto AT Queen v. Q. W. By. Co., ante, p. 
651 ; VaugktoH v. L. * N. W. By. Co., 
ante, p. 552. 

(d) Sheridan r. New Quay Co., 4 C. 
B. N. S. 618; 28 Law J. C. P. 68 ; 
Chessman r. Brail, 6 Kxch. 341, over¬ 
ruling LarJeuch v. Tovle , 3 Lap. 114. 



590 


. CONTRACTS FOR SERVICES. [BK. IL CHAP. II. 

e 

electric telegraph companies were incorporated generally provided 
that the telegraph should be open for the sending and receiving 
messages by all persons alike, without favour or preference, subject 
to any reasonable regulations made by the company. It was held 
to be a reasonable regulation for the company to stipulate that 
they would not be responsible for mistakes made in the transmis¬ 
sion of messages, unless the messages were repeated, and an addi¬ 
tional payment made for such repetition of the message (e). If a 
telegraph company negligently made a mistake in the transmission 
of a message, it was liable to the sender only, and not po the re¬ 
ceiver, although the latter may have acted on the message bo 
erroneously transmitted, and may have sustained damage by so 
doing (/). The government, through the Postmaster General, be¬ 
came the purchasers of the telegraph companies, uncler the 31 & 
32 Viet. c. 110 ; 32 & 33 Viet c. 73; 33 & 34 Viet c. 88. * By the 
first of these Acts (s. (i) and by the last (s. 8) agreements, &c., 
made with the companies may be enforced against the Postmaster 
General. Post Office officials cannot, however, be held liable for 
negligence, for they arc the; servants of the government or the 
public (g). 


(<*) Me Andrew v. Sleet. Tel. Co., 17 J Helton v. Under' i Tet. Co., 2 C. P. D. 

C. 1*. 13. 02 ; S C. P. D. 1, C. A. .. 

(/) PUigford v. The United Kitiyloia (j) 8cc Horace Smith on Negligence, 
Electric Tclcyraph Company Umitnf, U \k 134, note (/»). 9 

R 4 Q. ti. 7 00; 38 L J. Q. R 249 ; 



CHAPTER III. 

CONTRACTS OF SECURITY. 


SECTION 1. 

GENERAL PRINCIPLES. 

# 

The contivct of mortgage, founded upon our common law 
doctrine of conditions, is a contract whereby a debtor grants or 
conveys an estate or interest in land, or transfers goods and 
chattels to his creditor, subject to a proviso that, if the debt is 
discharged by a day named, tho grant or transfer shall be void, 
and the debtor shall be again entitled to his lands or his goods, 
and shall hold them as if tho giant or transfer had never been 
made. The debtor who makes a grant or transfer is called the 
mortgage^, and the creditor to whom it is made the mortgagee. 
By a contract of this description the right of property in the 
thing mortgaged passes to the creditor, subject to be divested by 
the payment of the doht at the appointed time (o). 

In ancient times, lands yielding fruits and profits, and living 
animals and Chattels bearing increase, were conveyed and trans¬ 
ferred bj debtors to their creditors upon trust to apply the pro¬ 
ceeds and profits thereof in liquidation of the debt, and, as soon 
as the debt was extinguished, to render them back again. This 
description of pledge was denominated vivum vadium, or a live or 
living pledge, because it was constantly fructifying and paying off 
the debt, and working its own redemption. When, on the other 
hand, the things transferred to the creditor, to bo held as security 
for the due payment of the debt, yielded no profits and bore no 
fruits of increase, or the proceeds and profits thereof were not to 
be applied in liquidation of the debt, but the things themselves 
were to be absolutely forfeited and to become the property of the 
creditor in the case of the non-payment of the debt at the appointed 
time! it was called moiiuum vadium, or dead pledge, and hence 
the derivation of our modern term “ mortgage ” (6). 


(a) Rytdl r. RtnaUt, 1 Yes. senr. 35S. 


(*) Reims Qlanvillc, 252. 
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The contract of pledge is a bailment or delivery of goods and 
chattels by <?ne man to another, to be held as a security for the 
payment of a debt or the performance of some engagement^ and 
upon the express or implied understanding that the thing depo- 
sited is to be restored to the owner as soon' as the debt is 
discharged, or the engagement has been fulfilled. The thing 
deposited as a security is called a pawn or pledge; the party 
making the deposit, the pawnor or pledgor; and the person who 
receives it into his possession, the pawnee or pledgee. The con¬ 
tract is to be distinguished from the contract of hypothecation by 
the transfer of the possession, or the actual tradition or delivery 
of the thing intended to be charged, to the creditor fc), ; and from 
the contract of mortgage by the absence of a transfer of-tbe 
ownership or right of property thereof to the pawnee during the 
continuance of the trust A written memorandum of deposit or 
pledge, therefore, does not require a mortgage stamp * but it will, 
in general, require an agreement stamp (d). If the thing intended 
to bo burthened with the debt or charge remains in the possession, 
order, and disposition of the owner, there is no pledge. By a 
pledge, therefore, of goods anil chattels the right of possession is 
altered, but not the right of property. The pawnee, during, the 
continuance of the contract, is the lawful possessor, and .has n 
special property in the chattel os a bailee ; but the general right 
of property and ownership still continue in the pawnor (e). lien ,• 
on the other hand, gives no right of property to the person entitled 
to it, but is merely a personal right to retain goods, and continues 
only so long as the holder keeps possession, either by himself or. 
his servant There is, therefore, no right to sell or otherwise 
dispose of the subject matter of the lien (/). '• * * 

The distinction between the contract of pledge and the contact 
of hypothecation, in the Roman law, is thus marked in the Insti¬ 
tutes : “ By the term pledge is meant that which has actually 
been delivered to a creditor, especially if the thing was a movable ; 
and by the word hypothecation we comprehend what is obliged 
to a creditor by a mere agreement without any delivery ” ( 17 ). • 
The contract of pledge, like the contract of hypothecatipn,. is 
accessorial to a principal debt or obligation, which may be the 
pawnor’s own debt or obligation, or the debt or obligation.’of* a 
third party. It is in all cases a security for every part of th$debt' 


(r) Proprie jriijnvs diamus qvod ad 
ctedilorem transit, htjpothccam aan non 
transit posttvrio ad ercdUoretn ; Dig. lib. 

13. lit 7. lex 9, ». % lex 85. s. 1. 

(<0 Harris ▼. Birch, 8 M. A W. 594. 

• («) Ratcliff v. Davies, Cro. Jac. 244; 


Ryall t. Ho/!c, 1 Atk. 167; Bac. Akr. 
Bailment, B. ’. 

(/) Gibba, C. J., Pothonicr 
Holt N. P. 886. *•’. ; - 

(g) Inat lib. 4, tit 6, a. 7. V:* • / 
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or engagement,* so that, if a' portion is discharged, the pledge 
remains as a security for the residue (h). v 

The contract of hypothecation, as.ifexfeted among the Greeks 
and Romans, wns a contract whereby a debtor charged certain 
speoific property *or ail his property generally with the payment of 
a certain debt. It derived its name from the Greek word, irrothjKij, 
from M and .rCOtvDai, to place under an obligation, the property 
being subjected to a specific charge. No right of property in ^he 
thing hypothecated was, by this contract, transferred to the creditor, 
nor any right to the possession thereof; but the debt was tacked 
on to the property, so that the creditor had a right to follow ijt 
through wh&tever hands it might happen to pass, and attach it, 
and sell it in satisfaction and discharge of the debt. A contract or 
power of this kind which enabled one man to have the visible 
ownership, rind Another a secret power of disposal of property, was 
liable to grfeat abuse, and afforded a great temptation to fraud fr 
agd.tfys was sought to be guarded against by making tho contract 
public and notorious, so that all persons dealing with hypothecated 
property might bo put upon their guard, and bo furnished with tho 
means of ascertaining the nature and extent of tho charges upon 
it'(t). * Hypothecation by tho French law is cither legal, judicial, 
or .conventional. Under tho term " legal hypothecation ” arc com¬ 
prehended all such charges and liens upon property as arise by 
implibatipn and intendment of law. By a judicial hypothecation 
is meant that description of chargo or claim upon jnoperty which 
results from the judgments of the courts of justice, and from judicial 
acts ) and a conventional hopothecatiou is that which is founded 
purely ypon contract. This last description of hypothecation 
".can ohly be consented to by an act passed in authentic form 
before two notaries, or before one notary and two witnesses ” ( k ). 


SECTION II. 

.* * « 
* ^ MORTGAGE, ETC.* OF REALTY. 

•Mortgage of lands and tenements. —The owner of an estate or 
iilterbst in land, who grants or conveys away bis interest, may 
annex whatever condition he pleases to the grant upon the principle 
that cujua eat dare ejus eat dtaponere; and, therefore, if he wants 
to cal^e money and give security for its repayment, he may grant 

(A) fcotjiier, Nant. Noa 43, 46; Domat, (») Sir Wm Jones, Corn Taras. 

11t. * 1- (i) Cod. Cir. hr. 3, tit. 18, 2127. 
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his estate to the louder, annexing to such grant a condition that, 
if he repays the sum advanced by a day certain, the grant shall-be 
void, and he shall be entitled to re-enter and fe-poesess the land. 
When lands or tenements are granted to be holden by the grantee 
and his heirs and assigns for ever, subject to such a condition, the 
grant is a mortgage iu fee. When they are granted to be holden 
for a term of years, it is a mortgage for a term of years. In either 
case the estate granted is a defeasible estate. If the act to be 
done is performed at the appointed period, the grant or demise is 
at an end, and the grantor i9 seized or possessed of his old estate; 
if it is not performed, the grantee holds the estate discharged of 
the condition, and becomes the legal owner of the estate in the 
property, in accordance with the strict terms and stipulations of 
the contract. In the first case, the estate is revested in the mortr 
gagor by tho mere performance of the condition. In the latter, 
it cannot be re-vested iu him without a fresh conveyance from the 
mortgagee. If by tho terms of the contract the mortgagor is to 
remain iu possession of the property and receive the rents and 
profits thereof until the day of payment, or .for any determined 
period, he becomes tenant to the mortgagee, and there is a demise 
of tho premises for tho intervening period (Q. If, on the other 
hand, there is no term or stipulation in the contract clothing the 
mortgagor with tho right of possession until the time of payment 
has arrived, tho mortgagee lias the right of possession os well as 
the right of property the instant the mortgage is executed, and 
may, when tho mortgagor is himself the occupier of the mortgaged 
property, enter upon and take possession of the mortgaged pre¬ 
mises, or enforce such right through the medium of an action ( m). 

If the mortgaged money is tendered at any period of the day 
appointed for the payment of it, the condition is saved for ever, 
the giant is void, and the mortgagor has a right to re-enter and 
hold the land as of his former estate (n). If a lease is assigned by 
way of mortgage, the mortgagee will be liable, as the assignee 
of the term, to all covenants in the original lease running with the 
land, although he never entered or took actual possession of the 
^estate (o). The existence of the mortgage does not deprive tbfi 
mortgagee of his remedies a^ a creditor against the mortgagor 
personally for the recovery of the debt secured by the mortgage. 
If, therefore, the mortgage-deed contains no covenant for the re- 

(l) Wilkinson r. Hall, 3 Bing. N. C. 2 Moo. A P. 749 ; Doe v. Day, 2 0. B. 

m ; 4 8c. 301 ; Doe r. Ooldwin, 2 Q. B. 147. «T 

148 ; Partridge v. Bert, 1 D. A R. 272; (*) Bac. Abr. Mortqagi, 637; Con- 

6 B. A Aid. 604. ditiok, 141, 144—146 ; Co. litt 218, 

(m) Royer* v. OrazArook, 8 Q. B. 895 ; 219. 

Do* y. Lightfoot, 8 M. A W. 553 ; Doe r. (o) William t. Bomnqud, 1 B. A B 

Moisey, 8 B. A C. 767; Doe t. Oil*, 238. 
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payment of tbe money advanced, an actiofe for monhy lent wiS 
l&(p). ’ The delivery up of the mortgage-deed will not of itodf 
cancel the mortgage debt (q). 

A security for money lent may be made in the form of a con¬ 
veyance upon'trust to sell, and although in such a case some of 
the incidents of a mortgage are not present (as for instance a right 
to foredose), yet in substance the conveyance is a mortgage (r). 

A form of statutory mortgage is given in Third Schedule, Part 
I., of the Conveyancing and Law of Property Act, 1881, to which 
form covenants are attached by sects. 26 and 28, and modes and 
conditions of transfer, and re-conveyance by sects. 27 and 29 (s). 

Rights of the mortgagee when the mortgagor is in occupajibn 
of the mortgaged premises. —The courts will not infer, from the 
mere insertion in the mortgage-deed of a covenant on the part of 
the mortgagor that it shall be lawful for tbe mortgagee, after 
default made in payment of the debt at the time appointed, or 
after giving 14 one month’s notice,” to enter upon the mortgaged 
lands, any covenant on the part of the mortgagee that it shall bo 
lawful for tbe mortgagor to retain possession until default made ; 
and such a covenant does not, consequently prevent the mortgagee * 
from entering immediately after the execution of the mortgage^); 
but, if, from the mutual covenants of the parties and the general 
oontext of the deed, it appears to have been plainly intended that 
the mortgagor should have possession until default, tho courts will 
give effect to such intention (u). Whenever the mortgagor is 
merely permitted to occupy tho mortgaged premises, or to receive 
the rents and profits thoreof, without being expressly clothed with 
the right of possession, he possesses tho premises at sufferance in 
the strictest sense; and, therefore, no notice is ever given him to 
quit, and he is not even entitled to reap the crop he has sown. 
So far as regards the possession of the land he is not even tenant 
at will to the mortgagee; but he receives the profits of the land 
for hia own use, and not as an agent or bailiff of the mortgagee ; 
and, when he has once received them he is entitled to keep them 
as his own. If, by the- mortgage-deed, power is given to the 
mortgagee to enter upon the premises and distrain for interest in. 
arreaf in like manner as for rent reserved on a lease, the exercise 
of the* power is no recognition of the mortgagor as tenant or 
lessee, and does not preclude the mortgagee from bringing an 
action of ejectment witbont demand of possession or notice to 

(p) Ado*, 4 Q. B. 182; a* to what corenanta are in future to be 

Jfaltuw r. Blackmon, 1 H. k N. 762 ; implied in a mortgage, see aeot 7 (C.). 
bat see Painter r. Abel. 9 Jar. N. 8. «) Doe r. LighUoot, 8 M. A W. 664 ; 

949, 960. Doe v. Day, 2 Q. B. 147 J Roger* v, 

(?) Hunt r. BtaA, 6 Mad. 361. Qrazetmok, 8 Q. B. 896. 

(r) In n Alteon, 11 Ch. D. 284. (*) Whstler r. Uontofiar\ 2 Q. B, .. 

(•) 44 A 46 Viet. c. 41, n. 26—26; also 142. 


q e i 
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quit (x). A power of distress of this sort being a mere personal 
licence to enter and distrain, is not assignable over (y). But if a 
tenancy is created, the power is annexed to the tenancy, and goes 
with the reversion ( z ). 

When the mortgagor becomes tenant to the mortgagee .—If the 
mortgage-deed contains a clause whereby the mortgagor attorns 
and becomes tenant to the mortgagee at a specified annual rent 
payable half-yearly so long as the mortgage-money remains secured 
upon the mortgaged premises, and the mortgagor continues in the 
occupation of the mortgaged premises and pays rent, the subse¬ 
quent occupation taken in connexion with the clause of attornment 
constitutes tho relation of landlord and tenant between the parties, 
and the mortgagee may distrain for the rent, although he never 
himself executed the mortgage-deed (a). And this is so though 
there may havo been a prior mortgage and attornment to another 
mortgagee (6). Such attornment clause must be bond fide, and 
not merely for the purpose of enabling the mortgagee to oust the 
creditors (c). The proceeds of a distress for rent under an attorn¬ 
ment clause arc applicable to tho payment of principal os well as 
interest (d). When tho mortgage-deed contaius a clause of this 
description, a right of entry should be reserved in default of payment 
of the rent, so os to enable the mortgagee, in case the rent remains 
unpaid, to enter upon the lauds or bring an action of ejectment, 
without giving a notico to quit (e). If by tho terms of tho 
mortgage-deed tho mortgagor is to hold possession for any certain 
or determined period, there will then be a demise to him of the 
mortgaged estate for tho term specified. If he is to hold until tbo 
happening of some uncertain event, he will have a conditional 
estate, and will bo tenant to the mortgagee until the event has 
happened. If the mortgage-deed contaius a clause of attornment, 
or creates a tenancy as between the mortgagor and mortgagee, but 
does not create any definite or certain term of holding, the mort¬ 
gagor will be tenant at will. Tho reservation of a yearly lent is 
not inconsistent with a tenancy at will (ante, p. 219). Therefore, 
a clause in a mortgage-deed that the mortgagor shall become 
tenant to the mortgagee at a yearly rent does not necessarily 
create a yearly tenancy (/). If by the mortgage-deed it is cove- 


(x) Do* v. Ooodier, 16 L. J. Q. B. 
436. 

(y) Brown v. Metropolitan Counties 
Life Assurance Co., 28 L J. Q. B. 236. 

(s) Jolly v. Arbuthnd, 28 L. J. Ch. 
647. 

(a) I Vest v. FritcJie, 8 Kxch. 216; 
Morton r. Woods, L R 8 Q. B. 668 ; 
t6. 4 Q. B. 302 : 37 L. J. Q. B. 242 ; 38 


(i) See Ex pari* PunneU, 16 Ch. D. 226. 

(c) Ex parti Jackson, 14 Ch. D. 725. 

(d) Ex parti Harrison, 18 Ch. D. J27. 

(e) Do* r. Tom, 4 Q. B. 615; Metro- 
po titan Counties Assurance Co. v. Brown, 
4 H. k N. 434 ; 28 L. J. Ex. 840. 

{f) Doe r. Davies, 7 Kxch. 89 ; 21 
L. J. Ex. 60; Doe v. Ooldwin, 2 Q. B. 
148. 
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n anted or agreed that the mortgagor shall hold as tenant at will 
to the mortgagee at an annual rent recoverable by distress, and 
the mortgagor demises the premises to a third party, the tenancy 
at will is not determined, and the mortgagee is not deprived of his 
right to distrain ( g ). Where it was provided that, in case of default 
in payment, the mortgagor should hold the premises as yearly 
tenant to the mortgagees from the date of the deed at a specified 
rent, and that they should have the same remedies for recovering 
the rent as if the same bad been reserved upon a common lease, 
and, the mortgagor having made default the mortgagees, after the 
lapse of more than a year from the default, distrained as for a 
year’s rent in arrear, it was held that, not having given him any * 
notice of their intention to treat him as tenant, they were not 
entitled to distrain (A). 

When the mortgaged premises art in the possession and occu¬ 
pation of lessees or tenants holding under leases granted by the 
mortgagor prior to the making of the mortgage, tho mortgagee, of 
course, takes the mortgaged premises subject to those leases. The 
mortgage in such a case operates as a grant of the reversion and 
with it of the rent; and the mortgagee is entitled, as assignee of 
the reversion, to the rent reserved on such leases, after he has 
given the lessees notice of tho mortgage, and required them to pay 
their rents to him. Though attornment is no longer necessary to 
perfect the title of a mortgagee of tho reversion to the rent reserved 
on the demise, yet notice of the grant or mortgage must be given 
to the tenants to enable the mortgagee to maintain an action 
against them for use and occupation, or to distrain for arrears of 
rent (i). When there is no clause in tho mortgage-deed giving to 
the mortgagor a right to the possession of the mortgaged promises, 
and creating a tenancy between tho mortgagor and mortgagee, the 
mortgagee has a right to all the rents which have become due 
subsequently to the making of his mortgage, and which are unpaid 
at the time the occupying tenant from whom such rent is due 
receives notice of the mortgage. The tenant is not bound to pay 
the mortgagee without notice; and if, at the time he receives 
notice, he has paid the rent to the mortgagor, it is a good excuse 
for him (k ); but payment of the rent to the mortgagor before it is 
due is no answer to a claim by the mortgagee for rent which has 
accrued due after the giving of the notice ( l ). When lands in the 


■lg) Pinhorn t. SousUt, 8»Exch. 763; 
22 1* J. Ex. 266 ; Brown r. Metropolitan 
Counties Assurance Co , 28 L. J. Q. 13. 
236. 

(K) Clowes r. Hughes, L. R. 6 Ex. 
160 ; 39 L. J. Ex. 62. 

(04*6 Ann. c. 16, 88. 9,10 ; Moss v. 
Gallimore, 1 Dong. 279; 1 Smith’s L. C. 


643; Burnley r. Hodgson, 16 East, 99; 
see AUcock r Moorhousc, 9 Q. B. D. 366. 

(k) Bullcr, J., Birch v. Wright, 1 T. 
R. 884, 886. 

(0 De Niekolls ▼. Saunders, L. R. 6 
C. P. 689; 39 L. J. C. P. 297; Cooky. 
Gum, L. R. 7 C. P 182; 41 L. J. C. 
P. 89 ; rnte, p. 223. 
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possession of tenants holding underleases have been mortgaged, 
the mortgagee, as assignee of the reversion, may sue on any of the 
covenants which are annexed to the reversion and ran with the 
land; and he is also liable to be sued thereon. Henoe it followed 
that, whenever a man had demised to a tenant at a rent, and then 
had mortgaged his reversion, the mortgagor could not bring an 
action of ejectment, nor an action for the rent in his own name, 
nor sue upon any covenants running with the land, whether the 
mortgagee had or had not given notice of the mortgage, for the 
tenant might avail himself of the defenoe that the lessor had 
assigned all his estate and interest in the demised premises (ih). 
# Bqt, by tho Supreme Court of Judicature Act (n), “a mortgagor 
entitled for the time being to the possession or receipt of the rents 
and profits of any land as to which no notice of bis intention to 
take possession, or to enter into the receipt of the rents and 
profits thereof, shall have been given by the mortgagee, .may sue 
for such possession, or for the recovery of such rents or profits, or 
to prevent or recover damages in respect of any trespass or other 
wrong relative thereto in his own name only, unless the cause of 
action arises upon a lease or other contract made by him jointly 
with any other person." And, if the mortgagee does not give 
notice to tho tenant to pay the rent to himself, but permits the 
mortgagor to go on receiving the rent as before tho mortgage was 
made, and does not think fit to interfere with the tenancy, the 
mortgagor is deemed in law to have authority from the mortgagee 
to distrain for the rent if it falls into arrear, the rent being the 
obvious and natural source for the mortgagor to obtain funds from, 
to enable him to pay the interest of the mortgage debt. He may 
distrain in tho mortgagee’s name as tho mortgagee’s bailiff; and, if 
he distrains in his own name, ho may justify in the name of the 
mortgagee (o). 

Leases by the mortgagor and mortgagee after the.making of 
the mortgage .—If no right of possession is reserved by the mort¬ 
gage deed to the mortgagor, and no tenancy is created between him 
and the mortgagee, and the mortgagor remains in possession on 
sufferance after the making of the mortgage, and demises the 
mortgaged land to a tenant at a rent, the demise is absolutely 
void as against the mortgagee, but it is nevertheless valid, by 
estoppel, as between the mortgagor and his tenant until the mort¬ 
gagee interferes, and the mortgagor is entitled to receive the rent 
for his own use, and to distrain for it in his own name, if it is not 

(m) Doe 7 . Edwards, 5 B. A Ad. (o) Trent r. Hunt, 9 Zxch. 14: 22 

1066 ; Mountnoy r. Cottier, 1 E1L A BL L. J. Ex. 320 ; Snell y. Finch, 9 Jm. N. 
«W. 8. 333. 

(n) 36 k 37 Viet c. W, s. 25 (5). 
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paid when due, so that a tenant who has eome in under the mort¬ 
gagor after the mortgage, and has neither paid rent to the mort¬ 
gagee, nor been evicted by him, either actually or constructively, 
before the day of payment, cannot defend an action by the mort¬ 
gagor for that rent. Mere notice by the mortgagee to the tenant 
to pay the rent to the mortgagee is not an attornment to the 
latter, and is, without actual payment, no answer to the claim for 
rent ( p). And, if the mortgagor assigns his interest, such as it is, 
his assignee has the same title by estoppel against the lessee, and* 
as assignee of the reversion by estoppel, may sue the tenant for 
waste in breach of the covenants in the lease ( 9 ). As between 
himself and the tenant, the mortgagor may exercise all the ordinyy ' 
rights of a landlord, unless the mortgagee interferes to prevent 
him; for tho lessee cannot deny tho title of bis lessor at the time 
of granting the lease (r). But the tenant who comes in under 
such a demise may be treated by the mortgagee as a trespasser, and 
may be ejected without any notice to quit (a), unless tho mort¬ 
gagee is a party to, or has authorized the making of, tho lease ; or 
he may be converted into a tenant to the mortgagee by continuing 
to occupy the mortgaged premises by tho sufferance and per¬ 
mission of the mortgagee, after ho lias received notico of the 
mortgage. The mortgagee cannot, by giving notice to the tenant, 
entitle himself to distrain for the rent that tho tenant lias con¬ 
tracted to pay to tho mortgagor; nor can ho suo for any arrears 
of. such rent(Q. But, if there is a clause in the mortgage-deed 
creating a tenancy as between himself and the mortgagor at a 
specified rent, he may, of course, distrain on the mortgaged premises 
for that rent And, if rent is duo on a demise from the mortgagee 
to the mortgagor after the making of the mortgage, and the mort¬ 
gagee threatens to distrain for such rent, or to evict the tenant 
and the latter pays tho rent to avoid tho threatened distress or 
eviction, such payment is a good payment as against the mort¬ 
gagor on the ground that the tenant has been compelled to pay 
for the mortgagor what tho mortgagor ought himself to have 
paid (u). 

By ..the Conveyancing and Law of Property Act, 1881, a 
mortgagor in possession and a mortgagee in possession have, as 
against incumbrancers, power to make agricultural or occupation 


(p) Hickman v. Maehh 1, 4 H. A N. 
720 : 28 L. J. Ex. 310. 

(a) Cvthbertson v. Irving, 29 L. J. 
Ex. 486 ; 6 H. A N. 136. 

(r) Wheeler r. Branxombf, 6 Q. B. 
378: Wilton ▼. Dunn, 17 Q. B. 294. 

(s) Hatch r. Hall, 1 Doug. 21 ; Thun¬ 
der v. Belcher , l Exit, 449. 


(0 Boqers v. Humphrey s, 4 Ad. k E. 
299; Wilton r. Dunn, 21 L. J. Q. B. 
68 ; Turner r. Cameron's Coal , dec., 6 
Exch. 982. 

(w) Johnson ▼. Jones, 0 Ad. k E. 809 $ 
Mayor of Pooler. Whitt, 16 M. k W. 
677. 
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leases (zy for twenty-one years, and building leases for ninety-nine 
years (y), if made according to the provisions of.the section (s). A 
contract to make or accept a lease under this section may be 
enforced by or against every person on whom the lease, if granted, 
would be binding (a). 

Notice of the mortgage to the lessee creates a new tenancy 
between the tenant and the mortgagee, and enables the latter to 
sue for a reasonable satisfaction for the use and occupation of the 
property by the tenant subsequent to the receipt by him of the 
notice (6). If the mortgagee gives the tenant notice to pay his 
rent to him, and the tenant continues in possession after the receipt 
of the notice, ho will be deemed to hold as tenant at will to the 
mortgagee at the rent reserved in the lease ; but, as soon as rent 
has been paid to and accepted by the mortgagee, the tenancy will 
bo converted into a yearly tenancy (c). A mortgagee who gives 
notice of the mortgage to a tenant let into jwjsscssion by the mort¬ 
gagor subsequently to the making of the mortage, canuot maintain 
an action for mesne profits in respect of the occupation of the 
land by such tenant prior to the receipt of the notice; for the 
doctrino of relation applies only as betwoeu disseisor and 
disseisee, and an estate which was lawful at its commencement 
cannot bo made tortious by a subsequent act (d). Neither can the 
mortgagee maintain an action against such tenant for the recovery 
of any satisfaction in respect of the use and occupation of the 
mortgaged property prior to the receipt of the notice ; for there is 
uo contract between the mortgagee and the tenant before notice of 
the mortgage ( e ). 

Equity of redemption of the mortgagor. —Equity, looking at the 
substance and not at the form of the contract of mortgage, regards 
it as a mere pledgo of land to secure the payment of a debt, and 
will not, consequently, suffer the land to be forfeited, by reason of 
the non-payment of the mortgage debt at the exact time or place 
or in the particular inode specified. The mortgagor is considered to 
be the owner of the equitable estate, and to be entitled to redeem the 
estate on payment of the mortgage debt and interest, until his Rght 
of redemption has been barred by a decree of foreclosure. The equi- 


(r) Any letting or agreement to let 
in writifig or not; see sect. 18 (17). 

(y) Leasee aro not to be mado for a 
longer term or on any conditions except 
men os could bo granted or imposed by 
the mortgagor with the concurrence of 
the incumbrancers without the Act, a. 

IS (15). 

(*) 44 k 45 Viet. c. 41, a. IS. Tina 
section only applies when no contrary in¬ 
tention is expressed in writing (18) (14). 

(o) Sect. 18 (12). The section only 
applies to mortgages after the Act, but 


it may be agreed to apply it to those 
before the Act, so as not to prejudicially 
affect any right of a mortgagee not adopt¬ 
ing the agreement. 

(b) Waddilove v. Barnett, 2 Bing. N. 
C. 543 ; Carpenter r. Parker, 3 C. B. N. 
8. 237 ; 27 L J. C. P. 78. 

(e) Doe v. Bueknell, 8 C. k P. 566; 
Bivicn v. Storey, 1 Sc. N. R. 16. 

(d) LiteXfield t. Ready, 6 Kxch. 944 ; 
Bnller, J., 1 T. R. 382. 

(e) Turner v. Cameron'i Coal, Ac., C 
Kxch. 932. 
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table interest in the land is denominated “ the equity of redemp¬ 
tion,” and is, in . truth, the mortgagor’s old estate, unaffected in 
equity by the legal forfeiture, but encumbered with the lien of the 
pledgee. There may be a seizin of it just the same as of any 
other estate. It may be devised, granted, mortgaged, or entailed 
with Remainders (/); and it will follow the same line of descent as 
the land itself would have followed if no mortgage had been made. 
Thus, if the mortgaged land be of gavel-kind tenure, the equity of 
redemption will be divisible amongst the heirs of the mortgagor; 
if, on the other hand, the tenure be Borough-English, the equity of 
redemption will descend to the youngest son (g). 

Equity treats every contract as a pledge, which is, in prin¬ 
ciple and effect, a pledge, whatever name the parties may choose 
to give to the transaction, and whatever may be the disguises 
resorted to for concealing the real nature of the contract. There¬ 
fore, if an estate is conveyed in consideration of a sum of money, 
and the conveyance appears upon the face of it to bo an absolute 
sale and conveyance, but is accompanied by a contemporaneous 
deed, whereby the grantee covenants to reconvey the property to 
the grantor by a day named, on repayment of the consideration- 
money and the expenses of tho conveyance, tho transaction will bo 
treated as a pledge of land to secure payment of a debt, and the 
grantor will be admitted to redeem long after the time appointed 
for the re-conveyance has elapsed {It). But if tho parties intended 
an absolute sale, a contemporaneous agreement for a ro-purchase, 
not acted upon, will not, of itself, entitle the vendor to treat the 
transaction as a pledge, and to redeem. M The question always is, 
was the original transaction a bond fide sale, with a contract for a 
re-purchase; or was it a mortgage under the form of a sale ? ” (i). 
Whenever a transfer of property has been made to trustees upon 
trusts which are, in principle and effect, to secure, by sale or other 
means, the repayment of money advanced, the transfer will be 
deemed a pledge, and the right of redemption will exist; and a 
contract which is once a pledge will be always so, until the right 
of r/demption has been extinguished by foreclosure or by the 
statute of limitations, or has been released by a bond fide contract 
made subsequently to the mortgage {k). 

The mortgagor’s right to redeem cannot be clogged or extin¬ 
guished by any collateral agreement entered into contempora¬ 
neously with the mortgage. If, therefore, the mortgagee enters 

(/) Cfubon* r. Scarfe, 1 Atk. 605. Alison, p. 604. 

(</) Favxti t. lovihcr, 2 Ves. *en. (*) William v. Oven, 6 Myl. k Cr. 
803: Dixons. Savillc, 1 Bra C. G 326. 803 ; Barrtll r. Sabine, 1 Vem. 268. 

(A) IVUlimma y. Owen, 10 Sim. 386; ( k ) Jason v. Eyres, 2 Ch. C. 33 ; Bell 

Sevier r. Oreenxcay, 10 Vee. 413 ; Man- v. Carter, 22 L. J. CL 033. 
lore v. Bale, 2 Vera. 84. See tliw In re 
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into a contract with the mortgagor at the time of the loan of the 
money for the absolute purchase of the lands for a specific sum in 
case of default made in payment of the purchase-money at an 
appointed time, the contract will be set aside as being oppressive 
to the debtor, who is rarely prepared to discharge the debt at the 
exact time appointed (Q. The Courts view transactions between 
mortgagor and mortgagee with considerable jealousy, and will set 
aside the sale of the equity of redemption, where, by the influence 
of his position, the mortgagee has purchased for less than others 
would have given, and where there are circumstances of miscon¬ 
duct in obtaining the purchase (m): and it has been said that a 
lease obtained by the mortgagee from the mortgagor is more 
objectionable than the purchase of tho entire equity of redemp¬ 
tion (n). But an agreement to give tho mortgagee a preference of 
pre-emption in case of sale is valid, and will be enforced (o); and 
a bond fide purchase of tho equity of redemption effected subse¬ 
quently to the mortgage will bo upheld (p). Whenever a 
covenant is mado by tho mortgagor for further assurance, the . 
latter can only be called upon to confirm tho mortgage^). If 
an express clause of redemption is inserted in a mortgage-deed, 
this is not a power of revocation, or a condition, Ac., for the benefit 
of tho grantor, within the meaning of the Mortmain Acts (r). Any 
person interested in the equity of redemption is entitled to redeem, 
and if, being so interested, he tenders the mortgage money and 
interest, ho is entitled to the delivery of the title deeds and to 
have a conveyance of the property (*). But the mortgagee is not 
bound to accept payment from a stranger who has no title to 
redeem (<)• It seems that, in the case of a purchase from tho 
owner of an equity of redemption in which tho purchase-money is 
partly applied in paying off incumbrances, the purchaser with 
notice of other incumbrances is not entitled as against them to say 
that tho incumbrances so paid off are not extinguished (u). But 
this doctrine only applies where there has been no contempo¬ 
raneous expression of an intention to the contrary, and is not,to be 
sxtended («). 

Rights of mortgagees. —Viewing the contract always as a 
pledge, equity recognises the mortgagee’s right, as pledgee, to 
the possession of the mortgaged estate, and will not inter- 

(l) Price v. Petrie, 2 Frwm. 258 ; (?) Alkyns y. Ultra, 1 Lord Baym. 

Tennings v. Ward, 2 Vera. 620. 36. 

(m) Webb y. Rorke, 2 Sch. k Lef. 661; (r) Doe y. Davkins, 2 Q. B. 212. 

Ford y. Olden , L. R. 3 Eq. 461. (•) Pearce r. Morris, L. R. 5 Ch. 227. 

(*) Hicket v. Cooke, 4 Dow. 16. U) James y. Bion, 8 Sw. 234. 

to) Orby y. Trigg, 2 Eq. Ca. Abr. (m) Toulmin j. Steers, 8 Met. 210. 

5M. ' (*) Adams v Angel, 5 Ch. D. 684, 

(p) 16 Via. Abr. 468, pi. 8. . C. A. 
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fere with any proceedings that may be taken by him to obtain 
possession of the mortgaged premises; but it will not suffer him, 
Whilst in possession, to enter into any contract inconsistent with 
his limited interest as pledgee, or which will in anywise prejudice 
or interfere with the mortgagor’s right of redemption. The mort¬ 
gagee cannot, consequently, before a decree of foreclosure has been 
pronounced, grant a lease, so as to bind the mortgagor, without 
the consent of the latter, except under an apparent necessity and 
for the purpose of avoiding an apparent loss (y); nor, in the case 
of a mortgage of a renewable lease, can be release the right to 
renew (*). And, when an advowson is the subject of mortgage, 
the mortgagee cannot nominate on an avoidance of the church; 
but*the right pf presentation remains vested in the mortgagor; 
nor can any agreement be made to the contrary, as such an agree¬ 
ment is inconsistent with the nature and character of a pledge (a). 
In the simple character of a pledgee of the estate, the mortgagee 
will be made amenable for all negligence and misconduct amount¬ 
ing to a breach of trust If, therefore, he assigns his legal estate 
as mortgagee to a person in insolvent circumstances, ho will be 
compelled to account for tho rents and profits of tho land, as well 
after as before the assignment (6). He will bo bound, moreover, as 
pledgee of tho estate, to take the same caro of it os every prudent 
and cautious owner is in tho habit of taking of bis own pro¬ 
perty. He will be made responsible for waste And for.all damage 
done to the property from pulliog down buildings, unless the 
buildings were old and ruinous, and required removal (c). He will 
be responsible also for cutting down timber, unless the security 
was defective, in which case he may fell it and sell it, and apply 
the proceeds in liquidating the mortgage-debt and interest (d). 
When tho mortgagor is left in possession of the mortgaged pro¬ 
perty, and receives the rents and profits thereof, he is not bound 
to ren^r any account of such rents and profits to the raort- 
gagee (e); yet equity, regarding the land as hypothecated for the 
mortgage-debt, will restrain the mortgagor from exercising his 
rights of ownership so as to deteriorate the value of the property 
and diminish the security of the creditor, and will, consequently, 
prevent him from cutting down timber, pulling down buildings, 
breaking up pasture land, and committing waste; and, if he fells 
timber, ao account will be decreed, and the produce applied first 

(v) ffunoerfdrd t. Cl iy, 9 Mod. L (*) 1 Eq. Ct. Abr. 827. 

Bat ms now, 44 k 45 Viet, e. 41, *. (e) f«w« ▼. Derby, S Yarn. 892; 

18, anle p. 599. Hardy e. Em 4 Vet. 480. 

(«) T. Ftalkerdone, 4 Bligh, ( i) WUktringlm r. Bank*, 8«L 0.0.81. 

K. i in. . w Colraan r. Duke ef St. AUm*, 8 

(a) Mackenti* r. RoMm 8 Atk. Ye*. 20; Ex pari* WHk%, 2 V* ft B. 
558 ; Qardtnrr v. GrifilX, 2 P. Wnu. 404. 252; Thaw r. BriptocU, 4 Bo*. 54. 
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in payment of the interest, and then in liquidation of the 
principal (/). 

Various rights and powers are given to mortgagees by the 
Conveyancing and Law of Property Act, 1881, ss. 19—24, as to 
sell, insure, appoint a receiver, cut timber in cases where the deed 
is made after the Act, and such powers are only conferred to the 
same extent as if they had been in the deed, and they may be 
varied by the deed, and are subject to its terms ( g ). 

Of the time within which the rigid of redemptum may he 
exercised .—A suit to redeem a mortgage must be brought within 
twenty years (now twelve years, see 37 & 38 Viet c. 67, s. 7) next 
after the time at which the mortgagee obtained possession or 
receipt of the rents or profits of any land (4), unless in the mean¬ 
time an acknowledgment of the title of tho mortgagor, or of his 
right to redemption, has been given to tho mortgagor, or some 
person claiming his estate, or to tho agent of such mortgagor or 
person, in uniting, signed by the mortgagee or some person 
claiming through him (t); in which case the suit must bo brought 
within twenty (now twelve) years after the last acknowledgment If 
thoro aro several mortgagors, or several persons entitled to redeem, 
an acknowledgment given to one is an acknowledgment to all; but, 
where there aro several mortgagees, or assignees of mortgagees, an 
acknowledgment signed by one is effectual only against tho party 
signing it, where the latter has a divided interest in the mode 
pointed out in tho statute. Where their interest is joint the 
acknowledgment of one mortgagee is wholly inoperative ( k ). If 
the mortgagor permits the mortgagee to hold possession of the 
mortgaged premises, and receive tho rents thereof for twenty (now 
twelve) years without accounting in the character of mortgagee (J), 
and without admitting in writing the mortgagor’s title, the right of 
redemption is barred, and the mortgagee becomes the absolute 
owner (m), and when a title is once acquired a subsequent qpknow- 
ledgment will not take the case out of the statute (n). Where the 
mortgagee is also tenant for life of the mortgaged estate, the statute 
of limitations does not begin to run against the mortgagor’s title 
until the death of such mortgagee (o). Where the plaintiff, in a 


(/) Parrant r. LortU , 3 Atk. 723; 
Robinson v. Litton, ib. 210. 

(g) 44 k 45 Viet c. 41, a. 19. As to 
leases by mortgagees, see ante p. 599. 

£ .) Possession of part of the land is 
dent, see Kinsman r. Rouse, 17 Ch. 
D. 104. 

(i) 3 k 4 Will. 4, c. 27, a. 28. This 
section is now repealed ; see 37 & 38 
Viet. c. 57, s. 9 ; and a. 7 of that Act is 
snbatitnted. As to the acknowledgment 
in writing, see Lucas v. Dennison, 18 
Sim. 584; Hansard v. Hardy, 18 Ves. 


455 : Stansfield r. Hobson, 22L. J. Ch. 667. 

(*) Richardson ▼. Younge, I* R. 10 
En. 275 ; ib. 6 Ch. 478 ; 39 L. J. CJi. 
475 ; 40 ib. 338. 

(1) Baker v. JVctlon, 14 Sim. 426; 
Barren r. Hartin, 19 Ves. 827. 

(w) Raffeiy v. King, 1 Keen, 601 ; In 
rt Alison, 11 Ch. 1). 284. 

(*) In re Alison, supra ; Sanders r. 
Sanders, 19 Ch. D. 378. 

(o) Wynne v. Styan, 2. Ph. 303; 
Pears v. Laing, L. R. 12 Eq.„41 ; 40 L. 
J. Ch 225. 
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suit of redemption, did not pay the principal and interest at the 
time appointed by the court, he was not allowed to redeem, 
although before the motion to dismiss was made be had tendered 
the amount reported to be due with the subsequent interest ( p). 
A mortgagee has no right to show the title of his mortgagor, and 
cannot be compelled to state the contents of his title-deeds (q); 
and he is not bound to produce bis mortgage-deed to the devisee 
of the mortgaged estate until payment of principal and interest (r). 

Of the accounts to be taken .—In taking an account of the 
amount of the mortgage-debt, interest, and costs, the amount of 
the rents and profits received by the mortgagee, deducting ex¬ 
penses, will be set off against the interest and costs (a). The 
mortgagee is not obliged to account according to tho actual value 
of the land, nor is he bound by any proof that tho land iB worth 
so much, unless it can bo shown that he might have made so much 
of it but for his own wilful default (f). The general rule is, that 
he is only accountable for what he receives, and is not bound to 
take any particular trouble to make the most of anothor man’s 
property. He is, however, accountable not merely for his own 
actual receipts whilst in possession, but also for the receipts of 
those to whom he ibay have transferred possession under an 
arrangement inoperative to transfer title, and in derogation of the 
rights of the mortgagor (u). Where a mortgagee has entered upon 
default of payment, ho may, on accounts being taken, charge tho 
higher rate of interest fixed by the deed, and not the lower one 
chargeable upon punctual payment (x). The court will not direct 
the master to fix, and charge the mortgagee with, an occupation 
rent, unless the plaintiff alleges and shows, not only that the 
mortgagee has been in possession of the mortgaged estate, and in 
receipt of the rents and profits thereof, but also that he has 
resided on and been in the occupation of the property, or of part 
of it (y). The mortgagee may have interest upon interest if con¬ 
firmed by the mortgagor ( z ). He will be allowed, also, the neces¬ 
sary expenses attending the collection of the rents, and the costs 
of a receiver where a receiver is necessary (a); but he cannot 

( p) Phulkner r. Bolton, 7 Sim. 319 ; ( u ) National Bank of Australasia, r. 

Novosielski r. Wakefield, 17 Vc*. 417. United Hand in Hand Co., 4 Ap. Cm. 

(?) Lambert ▼. Rogers, 2 Mer. 489; 392. 

Addison v. Walker, 4 You. k C. 447. (z) Union Bank of London v. Ingram, 

(r) Browne v. Lockhart, 10 Sim. 421. 16 Ch. D. 53. 

(«) Though until an account bo taken (y) Trutock r. Robey, 16 Sim. 265. 

the mortgagee in possession is not bound (*) Blackburn r. Warwick, 2 Y. k C. 

to appropriate rente received to interest, 92. 

CocJAum r. Edwards, 18 Ch. D. 449. (a) Dans r. Dtnby, 3 Mad. 170 ; 

(t) Parkinson v. Banbury, LR.2H. Langstaffe v. Fenwick, 10 Yea. 406; 
L. 1; National Bank of Australasia r. Union Bank of London r. Ingram, 16 Ch. 
United Hand i* Hand Co., 4 Ap. Caa. D. 53 ; see also the 44 & 45 Viet. c. 41, 
392. a. 24. 
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charge for his personal trouble, although there may be an express 
agreement that he shall be entitled to do bo (6). In the case of a 
mortgage of a mine or quarry, the mortgagee will be entitled to 
all fair and reasonable expenses incurred in working the mine and 
rendering it productive; but he must not indulge in rash specu¬ 
lations (c). And he has no right to charge upon the mortgagor the 
costs and expenses of unnecessary improvements, and is not per¬ 
mitted to increase the value of the estate in such a way as to ihaie 
it impossible for the mortgagor, with his limited means, ever to 
redeem. This is what has been termed improving a mortgagor 
out of his estate (d). But he will be entitled to charge all fair, 


customary, and necessary expenses in renewing leases, and io 
necessary repairs and moderate improvements (e). So the mort¬ 
gagees of a ship were held entitled to “just allowances” in taking 
and holding possession of the ship, advertising it for sale, and 
effecting insurances (/). So they arc entitled to necessary repairs 
under the head of “just allowances,” but not to permanent im¬ 
provements or substantial repairs (g). If, in taking the accounts, 
the mortgagor proves the cstato to have been let at a certain rent 
at any timo during the mortgagee's possession, the onus will be 


thrown on the mortgagee to show that such was not the rent 
during the* whole period of his possession (/*). If no interest is in 
nrrenr when the mortgagee takes possession, or the rents con¬ 
siderably exceed the interest, annual rests of rents received will be 
ordered to bo taken (i); but the court does not in general direct 
annual rests, if thoro were arrears of interest at the time the 


mortgagee possessed himself of the mortgaged premises; and, if a 
mortgagee is not liable to account with annual rests when he 
enters into possession, he does not become so liable until the whole 
of the mortgage-debt has been paid off. But, where a mortgagee 
in possession came to an account with tho mortgagor, whereby all 
the arrears of interest, &c., were converted into principal, leaving 
thereby no arrears, and he continued in possession, the rent being 
more than sufficient to keep down tho interest, the court decreed* 
annual rests ( k ). In taking the account the mortgagor is entitled 
to the benefit of set-off (f). If the mortgagor has given notice of 
bis intention to pay off the mortgage by a given day, and the 
payment of the money and the redemption of the estate are 
postponed by reason of the mortgagee’s having lost some of the 


(6) French v. Barm, 2 Atk. 120. Co., 7 Ch. D. 102. 

(e) Bom v. Wood, 2 Jac. A Walk. (A) Blacklock r. Bonus, 8eL C. C. 68. 
558. (*) Shephard v. Elliott, 4 Mad. 254; 

(d) Sandm v. Hooper, 6 Bear. 246. Oould v. Tancred, 2 Atk. 688. 

(a) Seholefield r. Lockwood, 83 L. J. (A) Wilson, ▼. Cluer, 3 Bear. 186: 
Ch. 106. Finch r. Brown, ib. 70. 

</) Wilkes r. Saunion, 7 Ch. D. 188. (ft Agra and MasUrman’s Bant. Ez 
(i) Tipton Qrten Co. v. Tipton Moat parte Anderson, 8« L. J. CL 78. 
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title-deeds, the mortgagor will not be bound to pay interest after 
the day on Which ’he was ready to pay off the principal The 
mortgagee, moreover, must indemnify the mortgagor against the 
consequences of the loss of the deeds (m). The party seeking to 
redeem had, in general, to pay the costs of the suit; but, when the 
mortgage-debt, interest, and costs, have been tendered prior to the 
filing of the bill, and the mortgagee has put forward unjust and 
unfounded claims, and has refused to re-convey, except on payment 
of money which he had no right to demand, the court has thrown 
the burthen of the costs upon him (n). 

Registration of mortgages .—Mortgages of lands in the counties 
of Middlesex and Yorkshire, and equitable charges thereofl, must 
be registered (o). A memorandum of further charge in favour of 
the first mortgagee requires registration as much os the original 
mortgage, and in the absence of registration will bo postponed 
to a second registered mortgago without notice of such further 
charge (p). By the Land Transfer Act, 1875 (q), provisions are 
made for the registration of mortgages on land registered under 
that Act, and for the transfer (r) and transmission on death, 
bankruptcy, or marriage (s), and by the Conveyancing and Law of 
Property Act as to the devolution of trust and mortgage estates 
upon death (<). 

Re-conveyance of the estate .—If tho mortgage-money is not 
paid at the time appointed, the legal estate granted is, as we have 
* before seen, discharged of the condition, and becomes absolutely 
vested in the mortgagee. If, at a subsequent period, the mortgagee 
receives the mortgage-money pursuant to any previous parol 
agreement to enlarge tho time of payment, or of his own free will, 
the legal estate is not re-vested in the mortgagor, but remains the 
property of the mortgagee until it has been re-conveyed by deod. 
But, whenever the mortgage-money and interest have been paid 
back and received by the mortgagee, or the mortgagor has ten¬ 
dered, or is ready and offers to pay, it with costs, the court will 
compel the mortgagee to receive it and execute a re-conveyance 
•of the estate, so long as the mortgagor’s right to redeem has not 
been foreclosed, or extinguished by effluxion of time (u). When a 

(«*) Midleton r. Eliot, 11 Jar. 742, V. ip) Credland r. Potter, L. R 18 Eq. 
C. R 850, 10 Ch. 8. 

(*) Motley v. Bridges, 2 Col C. C. (?) 38 A 39 Viet c. 87, as. 22-28. 

621; Montgomery r. Calland, 14 8im. (r) 8. 40. 

79; Roberts V. Williams, 4 Hare, 129 ; (a) Sa. 41—47, a. 87. 

see also National Bank of Australasia r. ( t ) 44 k 45 Viet c. 41, s. 30, rapeal- 

United Hand in Hand Co., 4 Ap. Caa. ing a. 48 of Land Transfer Act. 

891. (u) Walker y. Jones, L. R 1 P. a 60 : 

(o) Moors ▼. Cvl ter house, 27 Bear. 35 L. J. C. P. 30; Oxford and Canter- 
639 ; 29 L. J. Ch. 419 : Next ▼. Pennell, bury Hall Co., In re, L. R 5 Ch. 488: 
2 H. 4 M. 170; 83 L. J. Ch. 19; In re 39 L J. Ch. 776. ' 

Wights Mortgage Trust, L. R. 16 Eq. 41. 
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particular time is fixed for the. repayment of the money advanced 
and the re-transfer of the property to the mortgagor, the mortgagee 
cannot be compelled to receive the money and relinquish the 
property, or to re-convey it. before the appointed period (*). After 
the mortgagor has made default in payment of the mortgage-debt 
at the time appointed, he must give six calendar months’ -notice 
to the mortgagee of his intention to pay off the mortgage. 

By the Conveyancing and Law of Property Act, 1881, the 
mortgagor may require the mortgagee, instead of re-conveying, 
to assign the mortgage-debt and convey the property to a third 
person, but this does not apply to a mortgagee in possession, or 
who Has been in possession ( y). 

Foreclosure and sale .—The mortgagee, on non-payment of the 
mortgage-debt at the time appointed, may claim a foreclosure of 
the equity of redemption, and the Court, without allowing any 
time for redemption, may, if it thinks fit, direct a sale on such 
terms as it thinks fit at any time l>efore foreclosure absolute (z). 
Until the mortgagee is actually paid off by his own consent, or by 
decreo of the court, lie retains the character of mortgagee, with all 
the rights incident thereto, and it was held that he might therefore 
claim a foreclosure, notwithstanding a notice by the mortgagor 
to pay off the mortgage, and oven notwithstanding a decree for 
redemption (a). 

Before a decree for foreclosure can be obtained, all parties 
entitled to the mortgage-money must be brought before the court, 
and be made parties to the proceedings ( b ). When a mortgage is 
paid off, tho mortgagee becomes a trustee of the title-deeds for the 
mortgagor, and is answerable to the latter for the loss of tho 
deeds (c). A dccreo for foreclosing tho right of redemption of an 
infant must give the infant a day to show cause against the decree 
after he attains twenty-one (d ). Although it has been said that a 
foreclosure only seeks the exclusion of an equity, yet it is, in 
substance, a suit for the recovery of money. The statute of limita¬ 
tions, therefore, may be pleaded to a claim of foreclosure (e). If, 
after a claim for foreclosure has been brought by a mortgagee in 


(x) Brown r. Cole, 14 I* J. Ch. 167. 
fy) 44 k 46 Vicl. e. 41, a. 16. See 
Cooto on Mort, 4th «d., 656, 741. Tho 
section applies to mortgages before and 
after the Act and notwithstanding any 
stipulation to the contrary. Tho consent 
of tli o puisne mortgagoo must be ob¬ 
tained, seo Tee van y. 20 Ch. D. 

724. 

(z) 44 ft 45 Viet. c. 41, a 25; Union 
Bank of J/nulon y. Ingrain, 20 Ch. D. 
4<W ; IVoolcy v. Co/man, 21 Ch. D. 
109; Jenkin r. llotc, 5 De O. ft S. 107; 


7 Geo. 2, c. 20; Lushington r. Price, 
9 Sim. 661. 

(а) Orvgeon y. Qerrard, 4 Y. ft C. 
119. 

(б) Palmer ▼. Carlisle, (Earl of), l 

an. ft Stn. 423. ' 

(e) Brown r. Sewell, 22 L. J. CJi. 
1063 ; Hornby r. HfUcAam, 16 Sim. 327. 
• M) PrUe v - Carver, 3 Mylne ft C. 157. 

(t) Dearman v. TFyche, 9 Sim. 670; 
but see Ix>rd St. I-eonardi' Practical 
Treatise on the New Statute relating to 
Property, 2nd ed. p. 139, a. 61. 6 
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possession praying a sale, it u (bond tliat the rente and profits 
received by him were sufficient to satisfy the mortgage-debt, and 
that nothing was due to the mortgagee kt the commencement of 
the action, he will be ordered to-pay all tho costs, including those 
of the reference and the taking of the accounts (/); and, if tho 
mortgagee, after the commencement of his actiou, assigns over bis 
mortgage, he will have to pay all the costs thereby rendered 
necessary to bring his assignee before the court (g ). The court 
might directa sale instead of a foreclosure under the 15 & 16 Viet 
c. 86, 8. 48, without the consent of tho mortgagor (h). See now 
Conveyancing and Law of Property Act, ss. 19—25. 

Enlargement of the time for payment —The time appointed 
by tho decree for payment of the mortgage-debt will be enlarged 
by tho court, even after tho decree has been made, and tho mort¬ 
gagee has been in possession for many years under it, if any fair 
and reasonable ground can bo shown for tho proceeding; and 
unfair conduct in obtaining the decree will itself open tho 
decree (i). When tho time for payment is enlarged, all subsequent 
interest will bo computed on the aggregate sum found duo for 
principal, interest, and costs (k). If tho mortgageo has received 
rents between tho date of the master’s report and tho day 
appointed for tho payment, the court will refer tho report back 
to the master to continue the accounts and appoint a new day for 
payment (£). When tho mortgagor lius brought his action to 
redeem, and a day has been appointed for payment, the court will 
not in general eularge the tirao (m). 

Of the different remedies of the mortgagee .—Where a debt is 
secured by mortgage, covenant, and bond, tho mortgageo may 
pursue all his remedies at the same time. If he obtains full pay¬ 
ment on the bond or covenant, the mortgagor becomes entitled to 
the estate ; but, if he obtains part payment only, ho may go on 
with a claim for foreclosure, and foreclose for the remainder. On 
the other hand, if he forecloses in the first instance, and the value 
of the estate proves insufficient to satisfy the debt, he may, while 
tho mortgaged estate remains in his power, sue on the bond or 
covenant; but in so doing he opens tho foreclosure, and the mort¬ 
gagor thereupon becomes entitled to redeem. If, after foreclosure, 
he sells the estate, and realizes less than what is due to him, he 
cannot bring an action after such sale, and after he has disabled 
himself from restoring the estate, to recover from the mortgagor, 

(/) Binningivn v. Jlaricood, 1 Turn. 33 L J. Ch. 527. 
k Russ. 477. (i) A'yre r. ffan*oa, 2 Bear. 478 ; 

(g) Barry v. Wrey, 3 Russ. 465. As Jo tut v. Crretrieke, 9 Sim. 304; Cocker 
to foreclosure of separate mortgages and v. Bent, 1 Ch. C. 61. 

forecloanre by claim, see Smenlktnan r. (*) Bmtrc v. Wharf on, 7 Sim. 483. 
Bray, IB &t. 1001. (0 EOh v. GriffilAs, 7 Bear. 88. 

(h) Nncman r. Sd/e, 33 Bear. 622; (>*).V<7r -i«'tkir. 
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upon the collateral personal securities, the difference between the 
price realized on the sale and the original mortgage debt (n). Nor 
can he sue on collateral securities unless he is in a condition to re- 
convcy the estate (o). In an action for redemption alone, or for sale 
alone, judgment may be obtained now for redemption or sale (oo). 

Powers of sale(p ).—A mortgagee, having an absolute power 
of sale on failure of payment of the mortgage-debt and interest, 
must act bond fide in the conduct of a sale; but the Court will 
not interfere merely because the sale is disadvantageous (g). A 
power given to a trustee in a mortgage-deed, to sell on the 
request of the mortgagor, does not necessarily convey to the 
trustee a right to enter upon the mortgaged premises (r). Where 
there are several mortgages of several estates to the same mort¬ 
gagee for distinct debts, the proceeds of the sale of each estate 
must bo applied solely in liquidation of the particular debt charged 
thereon, so that the surplus from one estate cannot be applied to 
make good the deficiency of another estate («). There is nothing 
to prevent a puisne mortgagee from purchasing the mortgaged 
property upon the exercise by a prior mortgagee of his power of 
sale; and, if he does so purchase, he will acquire nn absolute, 
irredeemable title as against the mortgagor (t). First and second 
mortgagees may join in selling; and each may give a separato 
receipt for his portion of the purchase-money to the purchaser (u). 

Inauntnce against jire by the mortgagee. — By the Con¬ 
veyancing and Law of Property Act, 1881, power to insure is 
given to the mortgagee ( x ), provision is made for limiting the 
amount of insurance money to that named in the deed, or if not 
named then two-thirds of the total loss (y), aud for application of 
the money at the mortgagee’s request by the mortgagor in making 
good the loss (c), or without prejudice to any agreement to the 
contrary in discharging the money due under the mortgage (a). 

Of the tacking of an-ears of interest aiul incumbrances .— 

Upon the principle that lie who seeks equity shall do equity, the 

court will not enable a mortgagor to redeem his estate, except 

upon the terms that he pays all arrears of interest for payment of 

which he is personally liable, whether the arrears do or do not 

• 

(n) Lockhart v. J/ardji, 9 lkav. 349 ; (r) Watson v. Waltham, 2 Ad. k E. 

Burnell v. Marlin, 2 Doug. 417. 485. 

(o) Walker v. Jones, J* R. 1 P. C. 50; (#) Ez park BigntM, 2 Deac. 66. 

35 L. J. P. C. 30 ; Burrell r. Smith, 1* (f) Skato v. Burney, 84 L. J. Ch. 267; 

K. 7 Kq. 399 ; 33 L. J. Ch. 382. 33 1ieav. 494. 

(oo) See 44 k 45 Viet c. 41, s. 25. (u) Af'Carogher r. Whieldon, 84 Bear. 

(J*) Set the 44 A 45 Viet. 41, m. 19 107. 

-22. <z) 44 k 45 Viet c. 41, wet 19 (i), (if). 

(7) Jones y. Mat/hie, 11 Jur. 504 ; (y) Sect 23 (1), where there it no 

Kirheood v. Thompson, 2 De 0. J. A S. insurance required, or the mortgagor 
013 ; Marriott r. Anchor JUranonary insures, the Act doea not apply.' 

Company, 30 L. I. Ch. 122, 571; Warner (z) Sect 28 (3). 

V. Jacob, 20 Ch. D. 220. ’ (o) Sect 28 (4). 
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the mortgaged 

the coeta and expenses necessarily incurred by the mortgagee in 
maintaining the title to the estate, and in repairing and preserving 
the mortgaged property, and all debts due to him from the mort¬ 
gagor in respect of which he has a lien upon the land sought to bo 
redeemed (c). If, therefore, the mortgagee has advanced money 
to the mortgagor beyond tho amount secured by the mortgage, 
expressly by way of further charge on the mortgaged premises, or 
on a judgment, statute, or recognizance, these subsequent advances 
must be repaid before the court will order the mortgagee to re¬ 
convey the estate. But, if there is no lien on the land in respect 
of such subsequent advances, a re-conveyance will be ordered 
independently of them (<l). A bond or simple contract debt 
cannot be tacked on to a mortgage as agaiust the mortgagor 
himself; but it may as against the heir or beneficial devisee, or 
the executor of a mortgagor for a term of years, coming to 
redeem (<), unless there be a devise for payment of debts, in 
which case the mortgagee must come iu upon the bond rateably 
with the other creditors (/). No bond or simple contract debt 
can be tacked on to the mortgage as agaiust mesne incumbrancers 
having a lien upon the land ( 0 ), nor as against tho assignee or 
mortgagee of tho equity of redemption, or creditors, or purchasers 
for a valuable consideration (/*). As he who seeks equity must 
do equity, the court will not, where two estates have been severally 
mortgaged between the same parties to secure the repayment of 
several debts, and tho title to ono estate proves defective, enable 
the mortgagor or his assignee (i) to redeem one mortgage without 
paying off both (fc). But where one of the mortgaged properties 
has ceased to exist (as where a lease has been forfeited by bank¬ 
ruptcy) the two debts cannot be consolidated so as to prevent one 
property being separately redeemed (f). The right of a mort¬ 
gagee to unite two securities from the same mortgagor exists 
equally in foreclosure and redemption suits (m). Consolidation 

only applies where there has been default on all the socurities 
• 

(b) E2ry v. Norwood, 21 L J. Ch. 718; Ctalm, 8 Ye*. 225. 

5 Ik 0. k a 240. (») Btevor t. Luck, L K. 4 Rq. 537; 

(t) Souli r. Blom n, 2 H. A M. 457 ; 86 L. J. Cb. 885 ; Imt «c Cnmm'ngi r. 

34 L J. Cb. 369. Bidder, infra, sod Horltr r. GAnan, 

(<*) Baker v. Harris, 16 Vr*. 397. Ai 19 Cb. 830. 
to discharge of liens, see 44 A 45 Viet e. (1) Jours x. Smith. 2 Ves. jun. 878 ; 
41,8.17. Hot r. SAey, 2 W. KL 726. 8ee 

(«) ChaUit v. Cosborn, Prt. Ch. 407 ; post, p. 813, Tacking and Conaolida- 
Horret r. Posit, 2 Atk. 53 ; ArcAtr x. lion. 

Snail, 2 Str. 1107; Coleman r. Wind, (0 /* rt Baggett. 18 Ch. D. 117. 

1 P. Wma. 775. ^ («) Selby x. Pomfrct, 1 Johns, k H. 

{/) Hearns v. Bonce, 3 Atk. 630 ; 336; 30 L J. CL 770; but see this cm 

Price x. Ftutnedge, A mb. 635. commented on in Cummings v. Bidder, 

(9) Loudvtn x. Hotel, 3 Brtx C. C. infra; Jennings j. Jordan, 6 Ap.' Css. 
182. 898. ' 

(k)*Jnon., 2 Van. sen. 662; Adams r. 


premises (6), and also all 


constitute a charge upon 


*»2 
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sought to be consolidated (n). A mortgage for an individual debt 
cannot be consolidated with one for a partnership debt (o). 

Priority of incumbrances and mortgages .—If the mortgagee 
neglects to ask for the title-deeds of the mortgaged property, and 
to secure the possession of them, he will take bis mortgage subject 
to any lieu which the holder of the deeds may be able to establish 
on the estate (;>). If a party, having knowledge of a deposit of 
title-deeds, avoids making any inquiry into the circumstances 
under which the deposit was made, and docs not require the deeds 
to be delivered up to him, his claim as mortgagee will be post¬ 
poned to that of the depository of the deeds ( 7 ). Where the 
creditor of a London publican took from the latter a mortgage as 
a security for an antecedent debt, knowing at the time that the 
publican was indebted to his brewers, and that it was the ordinary 
practice of London publicaus to deposit their leases with their 
brewers as a security for debts due to them, and made no inquiry 
upon the subject, and the publican’s lease hail, in fact, been de¬ 
posited with tho brewers as a security for the balance of their 
account for beer, it was held that the lien of tho brewers had 
priority over the claim upon the mortgage (r ); but a first mort¬ 
gagee, omitting to ask for or parting with the title-deeds, will not 
on that account be postponed to a subsequent incumbrancer, with 
whom the deeds have been deposited, without notice of tho prior 
charge, unless in his conduct there appears to be such negligence 
as amounts to fraud (#). Where, however, the mortgagee of lease¬ 
hold property lent the lease to tho mortgagor, for the pur]»oso of 
raising money upou it, but at the same time told the mortgagor to 
inform the person from whom he borrowed the money of the mort¬ 
gage, and tho mortgagor lwrrowcd the money from his baukers 
upon the security of a deposit of the lease, without giving them 
notice of the mortgage, it was hold that the mortgage must be 
postponed to the bankers’ lien (/). Equitable incumbrances and 
chaigcs upon the mortgaged property of which the mortgagee had 
actual or constructive notice at the time ho effected the mortgage 
will have priority over him according to their respective dates (u); 

(s) Cummin >ji v. Fletcher, 14 Ch. 1). 34 I*. J. Ch. 87 ; Jlutu v. Elmts, 2 Pc 

699. Sec pout, p. 613, Tacking and G. K A J. 678 ; 30 L. J. CL 265 ; Loyard 

Consolidation ; and p. 614, Convoyanc- v. Matid, I* R. 4 Kq. 397 ; 36 I* J. Ch. 

ing and I aw of Property Act. 669, must not be taken as an authority 

(o) Per J nines, L. J., in Cummings v. to the contrary, seo Thorpe v. Holdsicorlh, 

Fletcher, supra. L. ft. 7 Kq. 139. 

(j») IVorVtiitg/itn v. Morgan, 18 L. J. (/) Briggs v. Jones, I*, ft. JO Eq. 92. 
Ch. 233 ; Prrry-Jlcrriek v. Atttcood, 2 Pe (k) BeekeU v. Cordley, 1 Bro. 0. C. 
O. A J. 21 ; 27 I, J. Ch. 121. 353; ll'ilmot r. Pike, 5 linre, 14 ; War- 

( V ) fiir-h v. Kl’.mts, 2 Anstr. 427. maid ▼. Maitland, 35 L J. Ch. 69 ; ns 

(/•) It h itl-rend v. Jordan, 1 You. AC. to this last case, see however Agra Bank 

303; Hewitt v. Looaemore, 9 Hare, 449 : v. Berry, L. R. 7 H. L. 135; nnd 

il > f C **- Spencer y. Clarke, 9 Ch. P. 137. 

(*) Uotck v. SaumltT*, 2II. A M. 242 ; 
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and, when any party, having knowledge of such facts as would 
lead any person using ordinary caution to make further inquiries, 
studiously avoids making any inquiry at all, he must be taken to 
have notice of those facts which, if inquired into, would have been 
readily ascertained; for such negligence might otherwise bo readily 
made a cloak for fraud. If a party appears to have had even a 
suspicion of the truth, and then makes no inquiry, his conduct is 
strong evidence of mala Jules (r). Whenever a mortgagee has 
actual or constructive notice of an existing equitable incumbrance 
at the time ho accepts the mortgage, ho will not bo permitted to 
avail himself of an assignment of an outstanding term prior to 
both, in ordor to obtain a priority over such equitable incum¬ 
brance (y). As between equitable incumbrancers relief will bo 
given to the incumbrancer prior in poiut of date, unless he has 
lost his priority by some act or neglect of his, and that relief will 
not bo refused as against a subsequent incumbrancer on the sole 
ground of the latter being a purchaser for value without 
notice (s). 

Tacking and consolidation. —Where several mortgages have 
been executed of the same property, they will, as a general rule, hovo 
priority according to date ; but a third mortgagee buying in tho first 
mortgago may unite his securities and postpone the second mort¬ 
gagee, provided he had no notice of the second mortgage at tho tirao 
ho lent his money on the third mortgage; and this Halo.C.J., called 
" a plank gained by tho thin! mortgagee, tabula in naufragio " (a). 
And this right is not affected by the fact that the second mortgagee 
is really prior in point of date, and is merely postponed by the 
operation of the registry Acts, nor by the circumstance that the 
incumbrance, in respect whereof tho right to consolidate is claimed, 
is cquitablo merely, and that the second mortgagee had no notice 
thereof (6). But a prior mortgagee who has an assignment of a 
third mortgage as a trustee only cannot tack tho two mortgages 
together to the prejudice of intervening incumbrancers (c); nor are 
the priorities of successive incumbrancers altered by one of them 
getting in the legal estate from ono who is a trustee for them 
all (d), or from a trustee with notice of the trust (c). A second 
mortgagee who obtains an assignment of a term to attend the 

( r) Jones y. Smith, 1 H«re, 43 ; Spen- Wen, 523 ; J/opkinson r. Roll, 9 H. L. 
cer v. Clarke, supra. V. 51 1 ; 34 L. J. Cli. 468 ; London Ac 

(w) Willoughby V. Willoughby, 1 T. County Bunking Co. v. Jiaicltfe, 6 Ap. 

R. 763 : Allen v. Knight, 15 J* J. Ch. Can. 722. 

430. (5) Neoc r. Pennell, 2 II. k M. 170. * 

(z) Thorpe v. Mohlswotih, L. R. 7 Kq. (c) Mvrrrt v. Paske, 2 Atk. 52. 

139. \d) Slutrples y. Adams, 32 Beav. 213. 

(a) Brace r. Duchess of Marlborough, («) Saunders r. Dehew, 2 Vera. 271 ; 

2 P. Wm 491 ; Robinson v. Davison, 1 Ifnrpham v. Shacklock, 19 Ch. D. 207. 

Bro. C. C. 63 ; Belchicr v. Butler, 1 
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inheritance, and has all the title-deeds, may recover in ejectment 
against the first mortgagee, if he had no notice of the first mort¬ 
gage at the time he lent his money; for the first mortgagee, by 
leaving the title-deeds in the hands of the mortgagor, enabled the 
latter to commit a fraud (/). And all mesne incumbrancers who 
tako protection against subsequent incumbrancers have a better 
equity than the prior incumbrancers who have neglected to take 
such protection, and are consequently entitled to priority, provided 
their advances have been made without notice of any prior charge. 
Therefore a second incumbrancer of an equitable interest who 
gives notico to the trusteos in whom the legal estate is vested, 
obtains priority over a previous incumbrancer who has not given 
such notice (g). A first mortgagee for present and future advances 
is not, as against a second mortgagee, entitled to priority in respect 
of advances made by him after notice of tho second mortgage (A). 
Blackacre was mortgaged to A., and then mortgaged to other 
persons with notice to A. B. paid off A. by agreoment knowing 
of the subsequent mortgages. Whiteacre was mortgaged to B. by 
the same owner. A. transferred the mortgage of Blackacro to B., 
the owner joining. It was hold that B. could not consolidate his 
mortgage of Whiteacre with the mortgage of Blackacre as against 
tho subsequent mortgagees of Blackacre. and that the doctrine of 
consolidation could not be so far extended ( i ). The grantoo of a 
bill of sale cannot tack a prior mortgage of other property, and so 
claim tho surplus goods after tho bill of salo is satisfied so as to 
defeat the right of an execution creditor to such surplus (A). 

By the Conveyancing and Law of Property Act, 1881; a mort¬ 
gagor may redeem one mortgage without paying any money duo 
under his separate mortgage on other property unless a contrary 
intention is expressed in cither mortgage deed (l). 

Ei % try jnnority may be loti by fraud.— If, therefore, a creditor, 
who has a mortgage or lien on the estate of his debtor, fraudulently 
conceals the fact, and thereby enables such debtor to perpetrate a 
fraud upon a subsequent mortgagee, his claim will be postponed to 
tho claim of the latter under such second mortgago (m). Tho want 
of possession of title deeds by a first mortgagee leads to a prvmd 


(/) GoodlUU v. Maryan, 1 T. R. 755. 
( g) Fottcr r. JHaekstnne, 1 Mylne k K. 
297 ; .V. C. Faxtrr r. Cockerell , 3 Cl. k 
Fin. 456; Timtou v. Rn-mtboUom, *2 
Keen, 85. 

•(A) Utrpkin*m v. Bolt, 9 H. L. Caa. 
514; 34 L. J. Ch. W8 ; McnzUtr. Light- 
fool, L. R. 11 Eq. 459. 

(i) Baker v. Oray, 1 Ch. D. 491 ; see 
AMh v. Jenningx, 13 Ch. D. 639; in H. 
of L., Jenniiujs v. Jordan, 6 Ap. Cases, 


698. 

(A) Chcsicorth v. Hunt, 5 C. P. D. 
266. 

([) 44 k 45 Viet c. 41, a. 17; the sec¬ 
tion only applies where one or both of 
the deeds were made after the commence¬ 
ment of the Act 

(m) IbbotooH v. Rhode*, 2 Vem. 554 ; 
ib. 161, 370; Berrieford v. MUuxxrd. 2 
Atk. 49. 
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/a<n« presumption of fraud, and will cause such first mortgagee so 
without the deeds to be postponed toasecfind mortgagee in posses¬ 
sion of the deeds, unless the first mortgagee has been defrauded of 
the deeds or has been deceived by his own solicitor, and the 
presumption of collusion or of gross negligence in failing to seek 
for and obtain possession of the deeds can be rebutted (n). • But, 
when the Court is satisfied of the good faith of the person who 
has got a prior equitable charge, and is satisfied that there has 
been a positive statement, honestly believed, that he has got the 
necessary deeds, he is not bound to examine the deeds, nor is he 
bound by constructive notice of their actual contents, or of any 
deficiencies which by examination ho might have discovered in 
them (o). 

After a decree to settle priorities, there can l* no tacking of 
subsequent dobts aDd incumbranceR to prior securities (p), The 
second mortgagee is entitled to pay off, and to have a conveyance 
of the mortgaged estate from, the first mortgagee; and |he latter 
ought, without tho compulsion of judicial proceedings, to accept 
payment from the second mortgagee, and convey tho mortgaged 
estate to him, whether the mortgagor does or does not consent 
thereto. Where, therefore, a first mortgagee, after receipt of tho 
usual notice by a second mortgagee of tho intention of tho latter 
to pay off tho mortgage, filed a bill of foreclosure, and tho second 
mortgagee tendered the mortgage-money and costs to the first 
mortgagee, and the latter declined to accept it, it was hold that the 
first mortgagee was not entitled to the costs of tho suit for foreclosure 
after the* tender (</). But it must be clearly shown that the whole 
amount which tho first mortgagee is entitled to chargo upon the 
land is tendered to him (r). After a first mortgage has been paid 
off, tho second mortgagee may file a bill to have the legal estate 
conveyed to him without praying to foreclose the mortgage; and 
he may, it seems, do this at the peril of costs until the day of pay¬ 
ment under a decree for redemption obtained against him by the 
mortgagor (s), Upon a question of priority of incumbrances on 
Rhares, notice to one or more members of a joint-stock company 
individually is not notice to the company at large (f). 

Where the money of land deposits hie title-deeds with a ere - 
ditor as a security for the payment of a debt, the creditor has in 

(») Evans x. Bieknell, 6 Vet. junr. (r) WtUiamax. Oxcen, 13 Sira. C97; th{» 
188 ; Martinez x. Cooper, 2 Bum. 198 ; case was not followed in Vurbea v. Jack- 
Hunt r. Elma, 2 De G. F. k J. 578 ; 80 19 Ch. D. 616, in so farts it decides 

L. J. Cb. 255; Dowlt v. Saunders, 34 that tlie mortgage cannot be redeemed 
L. J. Ch. 87. without paying other sums lent by the. 

(o) Dixon r. Muckleston, L. R. 8 Ch. mortgagee charged upon the premises. 

165. (a) tirugcon y. Gerrard, 4 Y. A C. 

(p) Ex partt Knott, 11 Vet. 619. 119. 

(?) Smith x. Green, 1 Col. Clr. C. 555. (<) Me »Z«V t. SedgevHde, 9 Beav. 853. 
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equity a claim or charge upon the estate, which will bind the land 
in tho hands of all subsequent purchasers who had notice of the 
deposit at the time they accepted a conveyance of the property, 
ami will prevail over the claims of all prior unexecuted or subse¬ 
quent judgment creditors (u), and of the trustee of a bankrupt 
depositor ( x). The depositary of the title-deeds has a direct con¬ 
trol over tho owner’s power of disposition of the estate, inasmuch 
as a purchaser cannot safely take a conveyance without a previous 
investigation of the title; and, if the latter receives notice of tho 
deposit of the deeds before he has completed his purchase, the 
land will be subjected in his hands to all the claims and charges 
which tho depositary of the deeds may have acquired thereon ( y ). 
If, however, a subsequent purchaser or mortgagee has been deceived 
by false evidence of title, such as the production of forged or 
counterfeit title-deeds, and has not been guilty of any laches or 
nogligenco in the course of his purchase or acquisition of the pro¬ 
perty, ho .will be entitled to hold it discharged of the lien [z). In 
such a case, the equities of tho parties being equal, tho possessor 
of the legal title must prevail. So, if the depositary of the deeds 
makes himself in any way a party to the concealment of the dc- 
jxjsit from the subsequent purchaser or mortgagee, ho will lose his 
lion upon the land as soon as a trausfer or conveyanco has been 
executed to the latter. If he is induced to part with tho posses¬ 
sion of the deeds, and they arc then taken without his knowledge 
or authority, and produced as evidcnco of title to an intended pur¬ 
chaser, who accepts a conveyance and pays his purchase-money in 
ignorance of the deposit, tho land will pass free from the charge (a). 
But tho depositary will not, from the mere circumst;uico of his 
having parted with tho possession of the deeds, and without their 
having been made the instrument of fraud, lose his charge or lion 
upon the land therein comprised (b). If the property comprised 
in the title-deeds is subject to a trust, the trust will prevail as 
against the depositary, although he had no notice of the trust at 
the time of the making of the deposit (c). A lien rnay be created 
on tho estato and iutcrest of the depositor by the deposit of aland 
certificate granted in conformity with the 25 A* 20 Viet. c. 53 (</). 

Authentication of the dej/osit as a cfuuye on realty .—In order 
to constitute and create a charge or lien of this description upon 
the land, there must bo an actual or constructive deposit of tho 
title-deeds (#»); an agreement to make a deposit will not have the 


(«) Whilv'orih v. Gawjniu, 3 Hnr**, 
4)1; 27 & 23 Vfrl.r. 112. 

(r) Sumpter v. Cooper, 2 B. k Ad. 223 ; 
Jfor v. Jones, 10 B. k C. 713. 

(?/) Him .1 HU, 13 Vo,. 114 ; Birrh 

v. FMome*. 2 Ai>»tr. 427 ; Itry'cn r. 
/rutf, 3 My. k Cr. 670. 


(.-) riumb v. Flu.it, 2 Anetr. 432. 

(«) Allen v. Knight, 5 Hurt, 278. 

(6) Ex parte Morgan, 12 Vch. 6. 

(r) MnHning/ord v. Toleuian, 1 Col. C. 
C. 670. 

( i ) See sect. 73. 

(e) Ex parte Coombc, 4 Mad. 249; Er 
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effect of charging the land with the payment (rf. the debt. But it 
is not necessary that there should be a written memorandum of the 
nature and terms of the deposit (/). If money is advanced on the 
one side, and the deeds are deposited on the other, or the depositor 
is shown to have been indebted to the depositary at the time of 
the making of the deposit, it is sufficient to constitute and create 
the charge or lien upon the land (tj). But the mere production of 
title-deeds from the possession of a bond creditor is not of itself 
sufficient evidence of a lien (/*). A charge upon copyholds may be 
created by “ a mere deposit by a debtor of tho copy of court roll 
with his creditor,” as a security for the payment of the debt (t). 
An actual charge or lieu by deposit of title-deeds is not within tho 
Statute of Frauds (k ); but it is otherwise with an agreement to 
make a deposit, which is uot binding unless it is in writing (/). An 
oral agreement to mortgage lands as a security for the payment of 
an existing debt, followed by a deposit of title-deeds, has been held 
to have the effect of hypothecating or charging tho lands held 
under such deeds (m). Title-deeds originally deposited in tho 
hands of hankers for safe custody may, by a subsequent agreement 
with them, be changed into a deposit to secure the rc-payment of 
money advanced (n); and, if changes tike place in the members 
of tho banking firm, they will not, by reason thereof, lose the 
benefit of their security (o). Where some brewers agreed to 
advance money to a publican on a deposit of his lease, and tho 
lease was delivered by the lessor, immediately after its execution, 
to tho brewers' agent, who advanced the money, it was held that 
the brewers had a lien on the lease (p). Lastly, it may bo observed 
that, although a written contract is held not to Ihj necessary to 
establish tho charge or lien upon tho land, yet, if the depositary 
can produce no written evideucc of the contract, he will uot 
in general be allowed the costs of any proceedings undertaken by 
him to enforce his lien (q). 

Uf the parties entitled to make the deposit. —The deposit must 
be made by the person who lias the ownership of, and power of 
disposition over, the property comprised in the deeds, and with 
the apparent intention of pledging the title as a security for the 


parti Perry, 3 M. D. & G. 25*2 ; Dmo r. 
Terrell . 33 Beav. 218. 

( /) Shaic v. FmO t, L. It 5 H. I* Gw. 
321. 

( g ) Ex parti Langston, 17 Vw. 230; 
Ex parte Kensington, 2 Ye*, k 11. 83; 
Jtie hards y. Burrell, 3 Ksp. 102. 

(h) Chapman v. Chapman, 20 L J. 
Oh. 465 ; Ex parte Huo/vr, 19 V«. 477. 

(/) Whitbread y. Bui no is, 1 Y. & CuL 
303. 

(*) Kyesel r. Russel, 1 Bro. C. C. 269. 


(0 Ex parte Cansibe, 4 Mudd. 219. 

(«) Edge v. Worthington, 1 G.x, 211; 
Ee jtarU Bruce, 1 How-, 374 ; Ex jtarti 
Harcey, Mont, k Uhitt. 261. 

(w) Ex parti Farley, 5 Jur. SI 2. 

(o) Ei parti Smith, 2 Mon. D. k De 
G. 314 : Ex parti Oates, ib. 234. 

(p) AIchx v. Smith, 2 ib. 789; 1 ib. 
396. 

(g) Er parte Brightens, 1 Swanst. 3 ; 
Ex parti Trew, 3 Mad. 372 ; Ex parti 
Moss, 3 G. k S. 599. 
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payment of money. A person who has casually become possessed 
of title-deeds, or who has received them from a person who had no 
authority from the owner to pledge them, cannot, of course, found 
any lien or chaise upon the deposit The depositary, moreover, 
must havo all the deeds which are essential to the establishment 
of tho title. If he has only a portion of the title-deeds, and itf 
possessed only of insufficient and incomplete evidence of title, he 
cannot found thereon a lien or charge upon the land as against 
subsequent purchasers and mortgagees; and, if part of the title- 
deeds arc deposited with one creditor, and part with another 
creditor, neither of them will obtain a lien by the deposit (r). The 
depositor of the deeds can, of course, only charge the lands to the 
extent of his own estate and interest therein. If a tenant for life 
deposits the title-deeds of the inheritance with his creditor, tho 
estato for life only is charged, and the depositary has no lien 
against tho remaiuder-mau; and, if a vendor retains the title- 
deeds, and pledges them, ho can confer a security only to the 
extent of his own lien upon them (a). If the depositor has no 
interest at all in tho deeds, ho can confer nono on his depo¬ 
sitary (t). 

Of the extent of the lien .—The lien extends in goneral, in tho 
ftbscnco of an express agreement to the contrary, to all the property 
comprised in the deeds, and embraces the entire estate and interest 
of the depositor (it). Where the memorandum of the deposit of 
tho conveyance of a house uiul furniture stated, “Herewith I 
baud you tho title-deeds of my Bognor estato as collateral secu¬ 
rity,” it was hold that tho furniture was excluded, the words 
“my Bognor estate” having reference only to the houso and 
land (x). But, where the lease of a dwelling-house was deposited, 
it was held that tho tenant’s fixtures iu the dwelling-house wero 
included in tho lien, although they were not mentioned in the 
written memorandum accompanying the deposit ( y ). If deeds are 
deposited for tho purpose of obtaining credit, the depositary has 
no lien upon them in respect of monies previously advanced ( z ). 
Where the purchaser of an equity of redemption in premises 
subject to a mortgage term deposited the purchase deed as a 
security for a loan, and afterwards paid off the mortgage and took 
a surrender of the term, and became bankrupt, it was held that 


(r) Ex parte IVctherell, 11 Ves. 398; 
Ex parte Prune, 1 Buck, 625; bat mo 
Ex parte Chippendale, 1 I\ac. 67; 2 
Mont It A. 299. 

(*) Hoopel v. Hu .ntboUam, fl Taunt 
12 . 

(0 Jadeon r. Hitler , 2 Ati. 306 ; 
Jlarrin'jton v. P'ier, 3 B. A Ad. 170. 


(u) Athlon v. Dalton, 2 Col. Ch. C. 
565. 

(x) Ex parte Hunt, 1 Mon. D. k De G. 
189 ; 4 Jur. 342. 

(y) Ex parte Cowll, 12 Jur. 411. 

(*) Mountford r. Scott, 1 Turn. & 
Ross. 274. 
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the lien created by the deposit extended to the whole estate, freed 
from incumbrance (a). If it is stipulated, At the time of the 
making of the deposit, that the deeds are to be returned whenever 
the debt is reduced to a certain amount, there will be no lien or 
charge upon the land so long as the debt is kept below that amount; 
but, whenever the debt exceeds the sum named, the lien arises, 
and covers the whole amount due. The lien will extend to subse¬ 
quent advances, if that appears, by the terms of the original con¬ 
tract, or by subsequent agreement, to have been the understanding 
and intention of the parties (6). Where the deposit was accom¬ 
panied by a written agreement securing a special sum, it was held 
that the security might bo extended to further advances by a sub¬ 
sequent oral contract (c). Such further liens, founded on further 
advances, may be created in favour of third parties; but they 
ought to bo evidenced by writing (</). 

Of the depositary's right to have the estate sold .—If the debt 
or the money, to secure the due payment of which the deposit has 
been made, is not paid by tlio time appointed, the depositary may 
obtain a decree from the court for a sale of the property, and an 
appropriation of the produco of the sale in satisfaction and dis¬ 
charge of the amount due, six months being allowed the depositor 
to redeem the property (c). The court, in this respect, follows the 
civil and continental law, where it is said to bo the natural effect 
of an hypothecation " that, if tho debtor does not pay, the creditor 
may sell, and obtain payment out of tho price or marketable value 
of the thing hypothecated." Tho debtor may, at any time after 
the time limited for the payment of the debt has oxpired, and 
before the lands havo been sold by a decree of the court, release 
tho land, and obtain an extinguishment of tho charge, by paying 
or tendering to the depositary the amount of the debt, unless, in¬ 
deed, the deeds have been deposited under an agreement requiring 
notice to be given of the debtor’s intention to redeem the charge, 
or imposing certain conditions which have not been complied with. 
A charge or lien resulting from a deposit of title-deeds is an assign¬ 
able interest, and may be bought and sold (/). 

In the Roman law, if the debt was not paid at the time ap¬ 
pointed, the creditor had a right to sell the property without the 
authority or intervention of any court of justice, provided he duly 
complied with the following conditions. If the contract of hypo- 


(a) Ex part* Bisdee; 1 Mon. D. A De 
0. 838. 

( b) Ex parte Linden, 1 Mon. D. A Do 
0. 428 ; Ex parte Farley, ib. 683 ; Ex 
parte Kensington, 2 Yes. A B. 79; Ex 
parte Hooper, 19 Vm. 477; Ex parte 
Alexander, 1 Giya. A J. 409; Ex parte 
Langston, 17 Yea. 227. 


(e) Ex parte 1Ycttleship, 2 Mon. D. A 
De G. 124. 

(d) Ex parte Whitbread, 19 Yea. 209 ; 
Factor y. PKilpot, 12 l’r. 197. 

*(«) Pain r. Smith, 2 Myl. A K. 417; 
Lewie v. John, 1 Coop. Ch. Pr. 10. 

(/) Hobeon j. Mdlond, 2 M. A Rob. 
842. 
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t (location gave him an express authority to take possession of the 
hypothecated property, and appropriate it to his use in case of the 
debtor’s default, he might at once seize and sell it. If no such 
power was given him, he was bound to give notice to the debtor of 
*hix intention to sell two years before aDy sale could take place, and 
the debtor had, during all that time, the power of redeeming the 
charge. If he failed so to do, the creditor was, in contemplation 
of law, the authorised agent of the debtor for the purposes of the 
sale, and could transfer the right of property and possession of the 
thing hypothecated to the purchaser by his contract, just the same 
as any other agent fully authorised by the owner of property to 
effect a sale thereof on his behalf. Having received the purchase- 
money, he was at liberty to take therefrom tho amount of the 
charge or debt, and was resqioiisible to the debtor for the surplus. 
If, on tho other hand, the purchase-money was insufficient to dis¬ 
charge such debt, the debtor continued responsible for.the deficiency. 

Limn 014 cHtatcA for unpaid /mrcluine-money arise wherever a 
vendor delivers possession of an estate to a purchaser without re¬ 
ceiving payment of the price (y ). The lien binds the land in the 
hands of the purchaser, his heirs, and devisees, and all subsequent 
hand fide purchasers with notice (h). Hut it will not prevail 
against a /xuul fide purchaser without notice who has obtained 
a conveyance of tho legal estate. Tho mcro deduction of tho title 
to tho estate from the first vendor by recital will not he sufficient 
to affect him with notice ; for that does not show that the money 
was not paid (i). A person who sells an equitable life interest in 
lands in consideration of the juiymcnt of an annuity has a lien 
upon the land for the annuity as against the purchaser (y). Where 
lands were sold, and it was agreed that the purchase-money should 
remain unpaid, and bo a charge thereon, and advances wore made 
by the vendor to the purchasers to enable them to build, it was 
held that the vendor’s lien extended to these advances (k). A 
change or lion of this description upon a newly purchased estate is 
termed, by tho French jurists, a tacit hypothecation ( l ). It does 
not appear to have been known to the Roman law. The party 
entitled to the lien may, under certain circumstances, obtain from 
the court a decree for the re-sale of the property, and an appro¬ 
priation of the produce of the sale in liquidation and discharge of 
the debt (m). 


(*/) Su^d. Vend. A Punk $56, 85", 
<d. 1846. 

(A) Muclrrth r. FjfiumuHS, 15 Yea. 329; 
MU,# ▼. MieanU. 3 IV A P. 181. 

(«') Sugd. Vend. 879. 

(./) Mtilth'us v. border, lti L J. Cli. 
•239. 

U) R* parte Linden, 1 Mon. P. k Pe 


0. 428. 

(/) Tell est eu/n, edit que le rend cur 
iThh heritage a sur cct heritage, pour le 
jirix qui lui cd dd. Jsa loin romainea nc 
dvunaicMt point edte hxgtotheqne an ten- 
dew; die cd dc noire droit. Puthier, 
Hypotb. ck 1, s. 1 . 

(m) Route v. Young, 3 Y. k C. 199. 
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The owner of land taken by & railway .company is entitled to a 
lien upon the land so taken for the amount both of the purchase - 
money and of the compensation for severance (/i), and has the 
same remedies for enforcing it as an ordinary vendor, although 
the railway company have entered and used the land for the 
purpose of their railway (o). If land is to be paid for by instal¬ 
ments, every payment is a pari performance of the contract by 
the vendee, and transfers to him a corresponding portion of tho 
estate ( p). 

Priority of liens .—As between two persons whose liens aro of 
the same nature and quality and precisely equal, the possession of 
the deeds gives the priority. But, if possession of the deeds has 
been lost by ouc incumbrancer and gnined by another in conse¬ 
quence of the perpetration of a fraud, possession of tho deeds will 
confer no priority on the holder, although ho got them bond fuh 
and without any knowledge of the fraud ( 7 ). When the equities of 
tho two parties are in all respects precisely equal, the maxim 
“ qui prim' est temp&re potior cat jut's ” will prevail. But, when 
there arc several incumbrancers, and ono of them, though subse¬ 
quent in date, has by his greater diligence got in aid of his incum¬ 
brance a legal right, the court will give him priority (v). Whether 
tho lien of a vendor for unpaid purchase-money, or that of a 
subsequent incumbrancer, ought to bo preferred, must depend 
upon all the circumstances of each particular case, and upon tho 
conduct of tho respective parties; ami, among tho circumstances 
which may give to tho one the letter equity, tho jmsession of 
the title deeds is a very material one. If tho unpaid vendor, after 
executing a convcyanco in tho usual form acknowledging the 
receipt of the purchase-money, imprudently delivers to the pur¬ 
chaser the possession of tho title-deeds, he arms the latter with 
the means of dealing with the estate as the absolute owner, and of 
committing a fraud ; and if the purchaser raises money upon the 
credit of a deposit of the deeds, the equity of tho depositary of the 
deeds will prevail over that of the unpaid vendor (s). To be safe, 
therefore, from the claim of a subsequent incumbrancer or mort¬ 
gagee, the unpaid vendor must keep possession of all the title- 
deeds, and especially of his own conveyance to the purchaser (/). 

Of rent-charges on lands awl tenements .—The grant of a sum 

(n) Walker v. Ware, Are., RnUmjf ( 7 ) Rs parte Reid, 12 Jur. 533. 

Company, L. R. 1 En. 195 ; 35 U J. Ch. (r) Rates r. L’roOien, 23 L. J. Ch. 
94. 152. 

(o) Wiuq v. Tottenham A- Hampdead (*) Rice v. Rife, 2 Drew, 73; 23 I* J. 
Junction Ru. Co., I* It. 3 Ch. 740 ; Ch. 292 ; Robert* r. Crop, 2 De G. it J. 
Manna v. late of Wight R;i. Co., L. K. 1; 27 L. J. Ch. 220. 

6 Ch. 414 : 39 L. J. Ch. 522. it) WorOungton v. Morgan, 16 Sim. 

(p) ltoee y. Watson, 10 H. U C 672 ; 547 ; 18 L. J. Ch. 233. 

aee Mycodc v. Beat**, 13 Cli. D. 384. # 
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of money, to issue out of the Idnd of the grantor, and to bo paid at 
fixed consecutive periods for a term of yeare, fqr life, or in fee, 
accompanied by a power of distress, creates % charge or lien upon 
the land, which binds the land in the hands of all subsequent 
purchasers and mortgagees, and descends with it to the heir-at* 
law. Wherever a rent-charge can be distraine‘d for, the liability to 
a distress follows the land into the hands of all persons -claiming 
under or through the grantor of the rent (it). A general grant of 
rent to a man without limitation of time will amount to a grant 
for the life of the grantee, if the grantor himself is seised in fee or 
his estate lasts sufficiently long (x). If a lessee for term of years 
grants a rent, to be issuing out of the land so held by him, for the 
life of the grantee, the grant is void as a rent-chargq or annuity 
for life; hut it will enure ns a grant of a rent for the term,and 
interest possessed by the grantor in the land, provided the grantee 
shall so loug live {y). All owners of land of full age and under no 
incapacity may charge their lands with a rent-charge fo the full 
extent of their several interests in the land, but have, of course, no 
power to charge it to u greater extent The grant is in all cases 
good, as against the grantor himself, and those who claim through 
or under him, although it may be void .and of no effect as against 
persons claiming by title paramount. A rent-chargo, being in tho 
nature of an incorporeal right, can only bo granted or conveyed by 
deed or will. The proper mode of creation is by a deed of grant, 
whereby tho grantor grants the rent to be issuing out of certain 
land, with a power of distress to the grantee for the recovery 
thereof. No precise form of words is necessary to creato the 
charge, nor need the word "grant” be used in the deed ( 2 ); but 
thcro must be equivalent words, manifesting the plain intention of 
the parties to make a positive and immediate grant (a). # 

The A cts for the registration of rent-charges and annuities (b) 
do not extend to rent-charges or annuities granted for a fixed 
term of years or in perpetuity, or to bonds to secure the payment 
of pre-existing debts by instalments, or to any payments which are 
not strictly grants of annuities (c). It has been held that, if a 
purchaser knows at tho time he purchases the land and accepts a 
conveyance thereof, of the existence of the rent-charge, the land 
shall remain liable thereto in his hands, although the charge was 
never registered; “ for, where a man purchases with notice of a 
prior incumbrance, he purchases with an ill conscience, and the 
statute was never intended to relieve such a person ” ( d ). 

(tt) Co. Litt. 162, b.; 144, a (r?) In re Lode, 2 D. t R. 605. 

(*) Perk. Grants, s. 104. (6) 18 k 19 Viet c. 15, ss. 12,13, 14. 

W ® Axdy* cose, Cro. KHz. 1S3. (a Marriage v. Marriage, 1 C. B. 776. 

JO ?> V?L Litt I 47 ' *•* 2 KoN*. Abr. 00 Ckctal v. Nichols, 1 8tr. 664 : 

421; Lut ace. 221. G reavci v. Tofidd, 14 Ch. D. 663. 
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Of the power of distress, entry, and sale.— A grant of a rent to 
a person who had no reversionary estate in the land, out of which 
the rent issued, unaccompanied by a power of distress, did not by 
the common law charge the land with the rent; and the grantee 
had no right to distrain for it It was accordingly called a " rent 
seek " or dry rent . Now, however, by the 4 Geo. 2, c, 28, s. 6, it 
is enacted that all persons, bodies politic and corporate, shall have 
the like remedy by distress in the case of rents seek, rents of 
assise, and chief rents, as in the case of rent reserved upon lease. 
If a lessee for years assigns his term, reserving a rent, such rent is 
not a rent seek within the meaning of the statute, and cannot 
therefore be distrained for, unless an express power of distress has 
been reserved or granted in the deed of assignment; but an action 
must be brought upon the contract for tho recovery of the ar¬ 
rears («). “ There are two ways of creating a rent: tho owner of 
the land either grants a rent out of it, or grants the land and 
reserves the rent; there is no such a thiug as a rent service, rent 
seek, or rent charge, issuing out of a term of years "(/). In 
creating a rent therefore, for life or years, or for years determin¬ 
able on a life or lives, to be issuing out of a chattel interest, a 
power of distress is absolutely necessary to charge the land, and 
enable the grantee and his assignees to distrain, unless the grantee 
or assignee has tho reversion of the lands. 

It is said, moreover, that, if the grantee was nover seized of the 
rent, he cannot distrain for it at all; and, as a seisin cannot be had 
of a chattel interest, but only a possession, an express power of 
distress ought to be given on creating a rent for years to be issuing 
out of a freehold estate (g). In addition to the power of distress, 
a power is frequently given to the grantee of a rent-charge, and to 
his assignees, to enter upon the lands charged in case of non-pay¬ 
ment of the rent within a certain number of days, and hold posses¬ 
sion of them, and receive the rents and profits, until ho has satisfied 
the arrears due. In this case the grantee or his assignee has a 
right of entry, if the rent remains unpaid after the time limited, 
and may maintain an action for the recovery of possession of tho 
land (A). But this right of entry does not extend to copyhold 
estates ( i ). When a rent-charge has remained in arrear and un¬ 
paid for a considerable period, the court has sometimes, under 
certain circumstances, ordered the property to be sold, and tho 

(e) Bro. Abr. Dettc, pi. 32; Par - Gilb. 38. 

Hunter v. Webber, 8 Taunt. 593. (A) UavergUl v. Hare, Cro. Jac. 510 : 

(/) Per Cur., -r. Cooper , 2 Wils. Litt. see. 327 ; Jemoit v. Cotclty, 1 Wins. 

875. Saund. 112, c. ; Lot v. Lord Jitnrinaton. 

(g) Lltt sec. 217, 841; 18 Yin. Abr. 8 Q. B. 429. 

474, C.; Divm r. Harrieon, Vaugb. 49; (i) Gilb. Ten. 181-185. 
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purchase-money to be applied in payment of. the arrears (k). Pro¬ 
visions for the recovery of rent-charges by distress and other 
moans, arc contained in the Copveyanciog of Law and Property 
Act, lSHl (l). 

Extinguishment of rent-chargee. —“ If a rhan hath a rent- 
fcliargc to him and to his heires issuing out of cprtaine land, if ho 
purchase any parcel of this to him and his *heires, all the rent- 
charge is extinct, and the annuitie also, because the rent-charge 
cannot by such manner be apportioned.” And s'q^ if be brings a 
writ of annuity and charges the person of the grantor, the laud is 
thenceforth discharged, and tho contract becomes * mere personal 
contract (m). • ..* * ‘ . 

Lands and tenements might fuimerly have been, hypothecated 
ty a registered judgment. —Thus, where a debtor, by a Cognovit or 
Warrant of attorney, authorizes his creditor, under certain circum¬ 
stances or upon a certain contingency, to sign a judgment against 
him for the amount of tho debt, it becomes a judgment*debt; and. 
when registered, was formerly binding upon all the lands of the 
debtor, as well after-acquired as those of which ho was possessed 
at tho time of tliu registration of the judgment (n) ; but the Law 
of Property Act (23 Si 24 Viet. c. 38), s. I, enacted that no judg¬ 
ment should affect land, of whatever tenure, as to a purchaser or 
mortgagee, notwithstanding notice, until a writ of execution had 
boon issued and registered ; and the 27 A 28 Viet. c. 112, enacts 
(s. 1) that no judgment, statute or recognizance entered up after 
the passing of the Act shall affect auy land, whatever' bts tho 
tenure, until such land shall have Ihjcii actually delivered in exe¬ 
cution by virtue of a writ of eteg it or other lawful authority in 
pursuance of such judgment, kc. (o). And every writ or other 
process of execution of auy such judgment, &c., by virtue whereof 
land shall have been delivered in execution, shall be registered in 
tho manner provided by the 23 k 24 Viet. c. 38, but in the name 
of the debtor against whom such process is issued. Provision is 
made (s. 4) for the sale of lands delivered in execution, and for tho 
application of the proceeds of the sale. 

Warrants of attoincg, cognovits , and orders for judgment.— 
Warrants of attorney to confess judgment and cognovits must bo 
executed in the presence of and attested by an attorney on behalf 
of the person giving them (p); and the documents themselves or 
true copies of them must be filed, as required by the 3 Geo. 4, 

(*) Cxd.it v. Jad-M , M‘CM. 495; (») CuOxbcrt v. DMin, 1C. B. 278 ; 

Bx.jkirte Price, 3 Mad. 132 ; White v. U2 Viet c. 110. 

James. 26 Benr. 191 ; 28 I* J. Ch. 179. (o) This applies to a garnuheo order, 

(D 44 k 45 Viet c. 41, s. 44. CluUterVm v. WeJncy, 17 Ch. D. 259. 

1*0 lilt sec. 222. (p) 32 A 33 Viet c. 62, as. 24, 25. 
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c. 39, with in twenty-one days after execution, .or they ''win '64 
deemed to be fraudulent ind void. If the warrabt erf cogiiov^is 
subject to any defeazance or dondition, such defeazance or oandir 
tion must be written on the same paper or parchment with the 
warrant or cognoiit before it is filed, or the warrant or cognovit 
will be void ( 9 ). ^warrant of attorney with judgment entered npy 
and execution,issued thereon, and bill of sale by the sheriff to the 
judgment-creditor, has been held to be an assignment of property to 
bUch judgmei^creditor by the gi\er of the warrant of attorney (r). 
Judges' ohle^Yor judgment made by consent, or a copy thereof, if 
the action is \n any other court than the Queen’s Bench, must, 
with an affidavit of the time when such consent was given, and of 
the reaiderfoA and occupation of the defendant, be filed in Jhe 
Qtieep's Bftqch within twenty-one «lays after the making of the 
order; and tSo 3 Geo. 4, c. 39, and the 6 \ 7 Viet c. 06, are made 
applicable to? such oidere (a). 

Clmrgks on lands by statute mod taut, statute triple, ami re- 
cognizance, when enrolled and certified, puisuant to the 29 Car. 2, 
c. 3, 8 18, and executed puisuant to the 27 & 28 Viet c. 112, 
bind tho % fands and tenements of the debtor in the hands of oil 
subsequent purchaser and mortgagees (Q. If the debt is not 
paid at .the-time appointed, execution may at once bo awarded, 
without any mesne process to summon the debtor, 01 production 
of ovidence to convict him, and all the lands to which tho debtor 
is then entitled may be token and delivered to the cieditor, who 
will be entitled to hold them until the debt and costs are satisfied 
out of the rents and profits. 


SECTION III. 

MORTGAGE, E1C., OF CHATTELS (#)• 

•Mortgages of goods and chattels —If goods and chattels are 
bargained and sold, 01 granted, or assigned by one man to another 
upon tho terms that the sale or transfer is to be void on the pay¬ 
ment of a sum of money at an appointed period, and that tho 
vendor or transferror is in the meantime, and until default has 
been made in payment of the money, to have the possession and 
use of the things so sold, gi anted, or assigned, the contract is a 

(?) 32 A 33 Viet c 62 * 2b ( It) Tho lights ind liabilities of iiaiUes 

(r) Due v. C(utei,8T. K 3o0. to bills of sile, will be found fully de- 

(/) 32 k 33 Viet. c. 62, s 27 scribed in Addison ou Torts, 5th ed. by 

(0 Ellis r. Ecg , 8 Exch. 925. Ca\e, pp. 422-432, 451. 
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contract of mortgage. If the possession only in transferred, the 
right of property continuing in the transferor* the contract is a 
contract of pledge. 

A mortgage of goods and chattels m*y be made by simple 
contract (a) as well as by deed. If, by the terms of a bill of sale or 
assignment of chattels by way of mortgage, the .mortgagor is to 
hold and enjoy the chattels ns the mere servant or agent of the 
mortgagee, or at the will of the mortgagee, the latter is entitled to 
the possession of them whenever he thinks fit to call for it, and 
may seize and carry away and soli tho property ( 6 ). If the mort¬ 
gage-debt is to he paid on demand, and the mortgagor is to possess 
the mortgaged property until default has been made in payment, 
the mortgagee has no right of possession until demand, has been 
made (c). If the mortgage-debt is to be paid by a day named, and 
the mortgagor is to hold possession until default has been mode, 
there is a re-grunt and bailment of the goods to the mortgagor for 
tho intervening period, and the mortgagee has no right to tho 
possession of them until the mortgagor’s time of bolding has 
expired, and, if lie takes possession, lie will subject himself to an 
action (il). Hut, if tho mortgagor deals fraudulently with tho 
mortgaged goods thus left in his possession, as if ho attempts to 
sell them, the bailment is determined, the possessory title reverts 
to tho mortgagee, and lie may immediately commence an action 
for tho recovery of the goods or their value (e). 

Where the title deeds of land have been deposited, tho equitable 
mortgagee is entitled to foreclosure, but this doctrine does not 
apply to a pledgee of personal chattels, who is only entitled to an 
order for sale (/). 

If goods aro assigned to tho mortgagee upon trust to permit tho 
mortgagor to hold and enjoy them until default has been made in 
payment of the mortgage-debt and interest by a day named, and 
upon further trust to sell them upon such default being made, tho 
mortgagee has the legal right of possession incumbered with the 
trust as well as the right of property, and may maintain an action 
against anyone who wrongfully converts them to his own use (< 7 ). 
A proviso in a mortgage of chattels that, after default made in pay¬ 
ment of the mortgage-debt after notice, it shall be lawful for the 
mortgagee to receive and take into possession, and thenceforth to 
hold and enjoy, the mortgaged chattels, and to sell and dispose of 

(fl) yiory r. finny, 7 Excli. 585 ; 21 21 I*. J. Q. B. 161. 

I- .1. Ex. 223: Mau.jkn* v. Sbirpe, 17 (0 Penn v. ltitUrMon, 7 Kxch. 152; 

C. It N. a 443; 34 L. J. (*. P. IS. 12 I„ J. Kx. 41. 

(A) ifayhne r. SuUle, 4 £11. & Bl. (/) Carter v. Walx, 4 Ch. 1). 605. 

351. (//) White r. Morris, 11 C. B. 1015; 

10 Bra.Uey v. Copley, 1 (’. B. 697. 21 L. J. C. P. 185. 

00 Brirly v. Knnlall, 17 Q. It 937 ; 



SECT. IIL] 


MORTGAGE OP CHATTELS. 


627 


them, and that, until default, it shall be lawful for the mortgagor 
to hold and make use-of them, does not prevent tho mortgage from 
operating as an immediate transfer of the right of property in the 
chattels to the mortgagee. ' The latter is the legal owner, whether 
in or out of possession (h). 

A mortgage of goods and chattels and moveables (exceptiag' 
ships) will, in general, be found to bo a doubtful and inadequate 
security for the payment of money ; for, as the mortgagor is left in 
the possession of the goods, and contiuues the apparent owner of 
them, he .will be able to defeat the title of tho mortgagee in a 
variety of ways. He may sell the goods in market overt to a Ijond 
fide purchaser, without notice of the mortgage, and so divest tho 
mortgagee of his right of property in them, aud deprive him of his 
security; and if the mortgagor becomes bankrupt, the chattels may 
become lost to tho mortgagee by reason of their having been left 
in the possession of the mortgagor as reputed owner ( i ). 

Pledge* nf goods and chattel*. —Wc have already seen that, if 
the possession only of goods and chattels is transferred, tho right 
of property continuing in the transferror, the contract is a contract 
of pledge (ante, p. 626). 

Things which mag be gieen in pledge. —By tho common law, 
all kinds of goods and chattels, title-deeds, and securities for money, 
promissory notes and bills of cxchauge, letters of allotment and 
scrip, certificates of shares, and even money itself when marked or 
inclosed in a bag, purse, or parcel, so os to be capable of identification, 
may be pledged (k). 

Parties entitldl to jdedge. —One man cannot, as a general rule, 
convoy to another a power or right over property which he does 
not himself possess. If a servant takes his master’s jewels and 
pledges them, the pledge cannot alter or affect tho ownership of 
them, or give the pledgee any right to detain them as against the 
owner ( l ). But, if a man obtains goods under colour of a contract 
intended to transfer the property in the goods to him, and then 
pledges them, tho pledgee will have a lien upon the goods to the 
amount of his advances. If, for example, a man purchases and 
obtains possession of a specific chattel, and pays for it by a fictitious 
bill of exchange, or by a cheque on a banker where he has no funds, 
and then pledges the article with a party who advances money 
upon it without any knowledge of the fraud, the pledgee will have a 
lien upon his advances against the vendor who has been de¬ 
frauded (m) ; but, if the property has not passed—if, for instance, 

(A) Gate r. Burnell. 7 Q. B. 850. Jlou r. .Votes, 1 C. B. 282. 

(i) Shuilteuxrth v. Her unman, 1 De G. (/) 34 Hen. 6 , fol. 26, pL 33 ; Harlop 
k J. 322. r. Heart, 3 Atk. 44, 2 Str. 1137. 

(*) Attack r. Clark, 2 Bulutr. 306; (m) Parker r. Patrick, 6 T. R. 176 ; 

s a 2 
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the article has been stolen, or possession thereof has been obtained 
by false pretences—and it has then been pledged, the pledgee will 
have no lien upon it as against the owner. If a person obtains 
possession of a delivery-order, dock warrant, or any documentary 
evidence of title to goods on the faith of a false and fraudulent 
representation, and obtains possession of the goods under the order, 
or gets them transferred into his name, or obtains warrants for their 
delivery to his order, and then pledges the goods or warrants, the 
pledgee will have no title to detain them as against the owner who 
has been defrauded (n). If the pawnor has only a limited interest 
in the subject-matter of the pledge, he cau only pawn to the 
extent of such interest, and, when that expires, the pawnee must 
surrender the pledge to tho party who succeeds to the legal owner¬ 
ship. Therefore, where a quantity of plate was settled upon a 
widow for life, and she pawned it and then died, it was held that 
the pawneo had no right to detain the pledgo as against the 
remainderman, although he had no notice of tho widow's limited 
interest at the time he advanced the money («»)• If the vendor of 
an estate delivers the conveyance as an escrow, to take effoct on 
payment of the residuo of the jmrchnsc-mouey, tho property of the 
title-deeds is so vested in the purchaser, that tho vendor obtaining 
possession of them and pawning thefts, confers on the pawnee no 
right to detain them after tender of the residue of the purchase- 
money ( p ). 

Implied twarranty of title on the jxirt of Vie pledgor .—Every 
person who pledges goods and chattels and personal property im¬ 
pliedly undertakes that tho property pledged is his own; and, if it 
turns out not to be so, the pledgee may restore it to the lawful 
owner coming forward and claiming the goods, and may set up the 
jus tertU in answer to au action by the pledgor for the recovery of 
the pledge ( q ). Every person, on the other hand, who receives 
goods and chattels into his possession by way of pawn or pledge, 
impliedly undertakes to return them to the pawnor as soon as the 
object of the pledge has been accomplished, unless it be shown 
that the pledgor had no right to pledge them, and the owner has 
intervened and claimed them. Nothing contained in the Factors' 
Acta is to prevent (5 & 6 Viet c. 89, s. 7) the owner from having 
the right to redeem such goods or documents of title, at any time 


White r. Garden, 10 C. B. 925; 20 L 4. 
C. P. 158. 

(a) Kingtfvrd v. Meny, 1 H. k N\ 

(o) Hoar* t. t arter, 2 T. R. 37S. 
ip) Hooper v. M***, 6 Taunt 

(?) Cheat'.>tn v. Exalt, 6 Exch. 344 ; 


Jones v. Pryprrwnr, 28 L J. (V 158; 
Biddle v. Bond, 34 L J. Q. B. 137; 
unless he alway* knew that the plrdeor 
had no title and that the advene claimant 
had, and haa dealt with the goods in a 
way creating an estoppel, ace & parte 
Doties, 19 CL D. 80. 
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before they have been sold, upon repayment of the amount of the 
lien thereon. If the pledge has been received as security for the 
due payment of a debt or the performance of a contract, it must 
be returned by the pawnee as soon as the debt is discharged or the 
contract has been fulfilled, unless it has been lost or destroyed 
by accident, without any default or misconduct or want of proper 
care on the part of such pawnee. 

The Act protects every bond fide advance, but only bond 
fid? advances, not antecedent liabilities (whether they may or may 
not have ripened into debts) where no actual advance is made at 
the time of the pledge. Therefore, where a factor pledged goods of 
his principal with O.; first to secure the payment of an acceptance 
of the factor’s in O.’s bands, not then due, which hail been given to 
protect Q.’s liability on a contract as the factor’s broker; secondly, 
to repay G. his loss ou a re-sale of goods which G. had purchased 
for the factor in his own name, it was held that the transaction 
was not within the Act (r). 

By the 40 & 41 Viet. c. 39, s. 2.—Where any agent or person 
has been entrusted with and continues in tho possession of any 
goods, or documents of titlo to goods, within the meaning of tho 
principal Acts as amended by this Act, any revocation of his 
entrustinent or agency shall not prejudice or affect tho title or 
rights of any other person who, without notice of such revocation, 
purchases such goods, or makes advances upon the faith or security 
of such goods or documents. 

By sect 3.—Where any goods have been sold, and the vendor 
or any person on his behalf continues or is in possession of tho 
documents of title thereto, any sale, pledge, or other disposition of 
the goods or documents made by such vendor, or any person or 
agent entrusted by the vendor with the goods or documents within 
tho meaning of the principal Acts as amended by this Act so con¬ 
tinuing or beiug in possession, shall be as valid and effectual as if 
such vendor or person were an agent or person entrusted by the 
vendee with the goods or documents within the meaning of the 
principal Acts as amended by this Act, provided tho person to 
whom the sale, pledge, or other disposition is made lias not notice 
that the goods have been previously sold. 

By sect. 4.—Where any goods have been sold or contracted to be 
sold, and the vendee, or any person on his behalf, obtains the pos¬ 
session of the documents of title thereto from tho vendor or his 
agents, any sale, pledge, or disposition of such goods or documents 
by such vendee so in possession or by any other person or agent 
entrusted by the vendee with the documents within the meaning 


(r) 3facnec v. Gorrt, L. R. 4 Tf\ 315. 
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of the principal Acts as amended by this Act shall be as valid and 
effectual as if such vendee or other person were an agent or person 
entrusted by the vendor with the documents within the meaning 
of the principal Acts as amended by this Act, provided the 
person to whom the sale, pledge, or other disposition is made has 
not notice of any lien or other right of the vendor in respect of the 
goods. 

By sect 5.—Where any documents of title to goods has been 
lawfully indorsed or otherwise transferred to any person as a 
vendee or owner of the goods, and such person transfers such 
document by indorsement (or by delivery where the document is 
by custom, or by its express terms transferable by delivery, or 
makes the goods deliverable to the bearer) to a person who takes 
the same bond fide and for valuable consideration, the last- 
mentioned transfer shall have the same effect for defeating any 
vendor's lien or right of stoppage in tixinvUn as the transfer of a 
bill of lading has for defeating the right of stoppage in tmnsitu. 

Of the edgor's right of rctlrmptiuu .—A thing may be pledged 
for a certain period, or it may be plodged indefinitely, no time 
being fixed for its redemption, or for the happening of tho event 
which is to give the pledgor a right to have it back. In the first 
case the pledgee cannot demand payment of the debt, nor can the 
pledgor lawfully demand the restoration of the pledge, until tho 
time appointed has expired. In the second case the plodgor is 
entitled to redeem at any time, by tendering to the pledgee the 
amount due to him, and the pledgee may compel the pledgor to 
redeem, or be foreclosed and lose his right of redemption alto¬ 
gether. The right* and remedies conceded by the common law to 
tho pledgors and pledgees of lands and chattels in the twelfth 
century, before the modem system of mortgage had sprung up, 
arc described in the learned and interesting treatise of Ranulph 
de Glunville («). At the present day, if the debtor pays the debt 
due, or tenders it to the creditor, and demands the pledge, aud tho 
creditor refuses to deliver it up, the debtor may maintain an action 
for its recovery, unless his right to redeem has l>een barred by 
judgment of foreclosure, or has been forfeited under an express 
clause of forfeiture inserted in the original contract, or unless the 
pledge has l>ecn sold by the creditor pursuant to a power of sale 
reserved to him (t). It is laid down in the Roman law, that mere 
length of possession alone by the pledgee will not have tho effect 
of vesting the pledge in him, and that his heirs and executors 
remain perpetually obliged to restore the pledge, and cannot 

to B***me's Gltnvillo, p. 260. Yelr. 178 ; 1 BuUt. 29, 31; Kemp r. 

(0 RtUdiffe v. Dacit,, Cro. Jtc. 245 ; IVtAbrook, 1 Ves. sen. 278. 
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acquire the ownership and right of property thereof by prescrip¬ 
tion (it). 

Sale of the pledgor's right of property a ad r ight of rafemp- 
tion. —As the ownership and general right of property in the 
pledge remain vested in the pledgor, the latter may sell the 
pledge subject to the lien of the pledgee, and substitute the 
purchaser in his place, so as to entitle the latter to redeem (x). If 
several chattels are pawned for one sum, separate sales may be 
made of each to differeut purchasers ; but the pawnee will not be 
bound to part with any of the chattels until his whole debt is 
paid. Subject to the claim of the pawnee, the pawnor has the 
same right over each chattel separately which he had before the 
pawn was made. 

Forfeiture of the pledge. —By the early ltoinau law the debtor 
and creditor might agree that, if the debtor did not pay the debt 
within a specified period, the pledge should be forfeited, and 
should become the absolute proj>erty of the creditor. But a law 
of Constantino prohibited such contracts, on the ground that they 
were unjust and oppressive to debtors, and declared that every 
agreement should be null and void which provided that the thing 
pledged should jrnss to the creditor without any sale or appraise¬ 
ment, or that the debtor should forfeit his right of redemption if 
he failed to jxay at the proper time (y). This law of Constantino 
lias bceu imported into the French law (z) and the modern law of 
continental Europe. " The creditor cannot,” observes Doraat, 
“ stipulate that, if he is not |>aid at the time appointed, the thing 
pledgod shall become his own property; for such an agreement 
would be contra Ix/nos inures; for the pledge is given to the 
creditor only as a security for tho debt, and not to enablo him 
to profit by the indigence of his debtor " (a). Our own common 
law docs not follow the later Roman and Continental law in this 
respect, and has not, hitherto, considered agreements for the 
forfeiture of pledges to be null and void, as being contrary to public 
policy. The court, however, acting in accordance with the rules and 
principles of the civil law, will relieve against the forfeiture, as we 
have already seen, in the casp of pledges of land, (< ante , p. 600); 
but it will not, iu general, interfere in the case of pledges of 
moveables (b), unless the value of the pledge greatly exceeds the 
amount of the debt which it was intended to secure. 

Foreclosure of the right of redemption. — Pledgee's power of 

(k) Cod. lib. 10, tit. 24, lex 10. junspnidnur. kite rd nfetsxiire pour 

\x) Franklin v. XraU, 13 M. k \Y. n.ipichcr let fraiuitsde* tuuriert. I’oth. 
4S6. Naxtiw'Kjiknt, No. 18. 

(y) Cod. lib. 8, tit 35, lex 3 ; Mackel- («) Domat liv. 3, tit 1, k 3, 11. 

dev's Civil Law, by Kaufman, a. 349. (6) Lockvwi v. Eiccr, 9 Mod. 278. 

(s) Celle loi a tic adopUc dans noire 
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Hale. —It would appear to be an implied term of every contract of 
pledge that the thing deposited shall be made available for the 
liquidation of the debt it was intended to secure, in case the 
pledgor is unable or unwilling to pay such debt (c). The law will 
not condemn the pledge to remain useless in the hands of the 
creditor, or suffer it to perish, but will enable the latter, after due 
notice given to the debtor, and every fair opportunity afforded him 
to redeem, to sell the pledge and appropriate the proceeds of the 
sale in liquidation and discharge of the debt, paying over the 
surplus that may remain to the creditor ( d ); or, if the value of the 
pledge does not exceed the amount of the debt due u|>ou it and the 
costs and expenses of a sale, the creditor will be allowed to appro¬ 
priate the pledge to his own use, and hold it as his own property, 
discharged of all claim of ownership ami right of redemption on 
the part of the creditor. The ancient form of foreclosing or barring 
the pledgor’s right of redemption by writ of summons commanding 
• him to redeem the pledge or appear in court and answer the com¬ 
plaint of the pledgor, and admit or deny the pledge and the debt, 
is described by.Glanville. If the debtor appeared and admitted 
the pledge, ho was commanded to redeem it within a reasonable 
period; and, if ho failed to comply, liberty was given to the creditor 
from that timo to treat thopledgo as his own projierty, and dispose 
of it as his own. If the debtor denied the pledge and the debt, 
the creditor was put to the proof thereof (<•). 

Lord Hardwicko is reported to liavo said that a decree of fore¬ 
closure is not necessary, in cases of pledges of i»cr 8 onal chattels, to 
bar the pledgor’s right of redemption, and enable tho pledgee to 
sell (/); but, so long as the ownership and right of property in tho 
pledge lmvo not been vested in the pledgee, the latter cannot 
sell more than his own claim or lien upon tho pledge, and can 
only transfer the pledge burthened with the pledgor’s right of 
redemption, unless a power of side has been expressly or impliedly 
reserved to him by contract (< 7 ). In order to make himself tbo 
owner of the pledge, the pledgee must bar the pledgor’s right of 
redemption by a decree of foreclosure (It). *A right of lien gives 
no right to sell tho goods ; ” but, if it is reasonably to be inferred, 
from the nature of the transaction between the parties, that the 
contract was to this effect, " If I (the borrower) repay the money, 
you must re-deliver the goods; but, if I fail to re-pay it, you may 
use the security I have left in your hands to re-pay yourself,” the 

(e) Story on Bailments, a. 311. (/) Lockwood v. Ewer, 9 Mod. 279.* 

(d) Pig* v. Cubley, 15 C. B. N. S. (g) Mickldkmilc r. Merrill, 19 L. T. 
701; 33 L. J. C. P. 134 ; Willea, J., R. 61. * 

Martin v. Reid, 31 L. J. U. P. 126. (k) Wawc r. HarJiaw, 9 Hare, 62 : 

(0 Beame'i Glanvfflc, 254, n. L 20 L. J. CL 630. 
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pledgee will thee be entitled to sell, after notice to the. pledgor of 
liis intention, and may satisfy the debt out of the prooeedi of such 
sale (i). If the deposit has been made to secure the payment of 
a sum of money by a day certain, there is, it lias been held, an im¬ 
plied authority to sell in Case of non-payment by the day named (k ); 
but notice should be given to the debtor in order to bar the equity, 
of redemption. If notice is given to the pledgor that, unloss the 
pledge is redeemed, and the debt due thereon paid by a given day 
(a reasonable time for redemption being allowed), the pledge will 
be sold by public auction, and the proceeds of the sale applied in 
liquidation of the debt, and the pledgor neglects to redeem, and 
jxtys no attention to the notice, and the sale then takes place, the 
pledgor may fairly be deemed to have authorised tho sale, or to be 
an assenting party thereto (/). 

By the Roman law the contract of pledge was hold to carry 
with it an implied authority from the pledgor to the pledgee to sell 
the pledge in case of non-payment of the debt duo thereon. In 
conducting the sale tho creditor was deemed to bo tho mandatary 
or agent of the debtor, selling on behalf of the latter; and he was 
consequently bound to promote the interests of the debtor to tho 
utmost of hia power. He could not himself become tho purchaser 
of the pledge, either directly or indirectly. An action for eviction 
from want of title could not be brought against him by the pur¬ 
chaser after the sale, but only against his principal, tho pledgor, 
unless he had sold maid fide, or without any right to sell, in which, 
case he was himself res]>onsible for all the damages that resulted 
from the salo (m). If, after the pledge had been offered for sale 
with the necessary formalities, an acceptable purchaser could not 
be found, the creditor might then apply to the court to have it 
appraised and adjudged to him at its value. Still, even in this 
last case, the debtor had a right of redemption for two years after 
the decree (n). If it was mado fwirt of the contract that tho 
creditor should be entitled to take the pledge himself in case of 
default, at a price to be mutually agreed upou between himself 
aud the debtor, or to be fixed by the court or some third ]>arty 
this agreement might be enforced as a conditional sale (o). In 
the French law, when an express power of sale has been reserved 
by the contract, tho creditor may summon the debtor to i»y, and 
in default of payment, procure a judge’s order for the sale, after a 


(») Potkonier r. Daicsvi, Holt, 383; 
Smart v. Sandar *, 3 C. B. 401; 5 ib. 
815. 

t) tPUroU r. Cublni, a*U, p. 632. 

l) Tucker r. Wilaon, 1 P. Wms. 260. 

m) Dig lib. 20; lib. 13, tit 8, lex. 4; 


Cod. lib. 4. tit. 24 ; lib. 8, tit. 13-34; 
Mackcldey's Civil Law, a. 350. 

(*) Cod. lib. 8, tit. 22, tit. 34 ; Dig. 
lib. 42, tit. 1. 

(o) Dig. lib. 20, tit 1, lex 16, s. 9 : 
Donut, Gv. 2, tit 1, 83. 3, 11. 
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certain time to be given fur redemption at the discretion of the 
judge (/>). 

Account/* between j)lc*lgov and j/ledgee .—Whenever the pledge 
has Itccn sold by the pledgee, he is liable to be called upon to 
account for the proceeds of the sale, and ter j»ay over to the pledgor 
any surplus that may be found to exist after deducting the debt, 
costs, and ox |mj rises. The |»ossession of the pledge does not suspend 
the right of the pledgee to proceed |>ersonally against the pledgor 
for the recovery of the debt in respect of which the pledge was 
taken, as it is ouly a collateral security (q). In the Homan law, if 
the plcdgeo neglected to make the pledge available for the liquida¬ 
tion of the debt when he ought to have <lone so by the terms 
of the contract, he could not proceed pereonally against the 
debtor (r). 

Of the nmtoilg and mifn keeping of the pledge .—Every person 
who receives goods and chattels or securities into his possession by 
way of pawn or pledge impliedly undertakes to take the same care 
of them that a prudent ami cautious man ordinarily takes of his 
own property. His liability, in this respect, is analogous to that of 
the hirer of chattels for use (mite, p. 343), the contract being, like 
the contract of letting and hiring, a contract for the mutual benefit 
of both parties, and not a contract for the sole and separate 
advantage of one of them, to the exclusion of the other, like the 
contract of dc)K»sit or the contract of borrowing and lending. The 
pawnco or pledgee, consequently, is not wsiwnsible for the loss of 
the goods by robbery or accideut, if he lues taken ordinary and 
reasonable cnie of them (*): and he may, notwithstanding the loss 
and his consequent inability to return the deposit, suo for the 
recovery of his debt. But, if the goods have been stolen under 
circumstances manifesting a want of ordinary and reasonable enre 
for their safety, ho will of course be responsible for the loss. And 
it is not enough for the pawn’ee to say that the goods have been 
lost by robbery or accident ; lie must prove the fact, and show that 
lie was free from blame (/). 

U/*e of thing» [>lcdged .—“ If the pawn be something that will 
bo the worse for wear, as clothes, the pawnee caunot use it; but, if 
it will not bo the worse for wear, as jewels, the pawnee may use 

(j>) Domat, liv. 3, tit. I, w. 3, JO. esuelum diligent Sum wlhiUal, ijuom is 

(q) LauivH v. .Vftc/aml, 2 Stiirk. 72 : pnr^iUrit, el aliquo /ortuito cosh rem 

South Sea CtiHjutHft v. Itunruu t&, 2 Ktr. a miser it, seen rum me, use imjieitiri 
!»19; Holt, 461 : Amm., 12 Hod. 564 ; cralifum prferr ; lastit lib. 8, tit. 15, *. 
Ncott v. Purler, I Q. H. 809. 4, copied by H radon, 99 b. ; Ditf. lib. 

(r) PjuuI lib. !<», tit 6 ; Coil lib. 8, 13, tit. «, lex 5, *. 2 ; tit 7; lex 14. 

tit. 14, lex 24. (/) Doorman v. Jeul-in*, 2 Ad. k E. 

(») Sf/nd v iorruthers, Ell. BI. k 256; Cod. lib. 4, tit 24, lex 5; Glan- 
Kll. 460; 27 L. J. M. C. 273. p. by Beoraes, p. 258. 

* "far re, « ,.<1 tarn nut • as/txfieiutnvi 
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them; but then it must be at his peril; for, if he is robbed in 
wearing them, he is answerable. Also, if the pawn be of such a 
nature that the keeping is a charge to the pawnee, as if it be a oow 
or horse, the pawnee may milk the cow or ride the horse; and 
this is in recompense of the keeping. If the money for which the 
goods were pawned be tendered to the pawnee before they are 
lost, then the pawnee shall be answerable for them at all events ; 
because tho pawnee, by detaining them after tender of the money,” 
(the time of paymeut having arrived, or no time being fixed), “is 
a wrongdoer, aud it is a wrongful detainer of the goods; and a mun 
that keeps goods by wrong must be answerable for them at all 
events * (u). 

If a pawnee re-pawusor sells, before any default in payment by 
the original pawnor, the latter canuot sue the sub-puwuec or 
vendee to recover the pledge without paying or tendering the 
amount for which the pledge was originally made (x). 

As the right of property in the pledge remains, as we have 
already seen, in the pledgor until foreclosure, forfeiture, or sale, 
the pledgor may maintain an action against a stranger who 
unlawfully ]>ossesse* himself of the goods; hut, if there is any 
injury or conversion by a straugcr for which an action will lie 
on the part of both the pledgor and pledgee, a recovery by ono 
ousts the other of his right to recover; for there cannot be a 
doublo satisfaction‘s*'. If the pledgor lias sold his interest in the 
pawn to a third party, the latter will be the proper |»erson to sue 
for damages resulting from injury to the pawn from the default or 
negligence of the pawnee, as the ownor for tho time being is tho 
proper plaintiff (s). 

Statutory right* and tiabtlUU* of —The rights 

and liabilities of pawnbrokers arc now regulated by the Pawn¬ 
brokers’ Act, 1872 (a), which took effect from December, 31st, 
1872. The A<g, however, does not apply to loons of above ten 
pounds, or to loans made before the commencement of the Act, 
which are regulated by the old law. 

Who are to be denned pawnbroker *.—.Every )ierson who keeps 
a house, shop, or other place for the purchase or sale of goods or 
chattels, or for taking in goods or chattels by way of security for 
money advanced thereon, and who purchases, or receives, or takes 
in any goods or chattels, and pays, or advances, or lends thereon 
any sum of money not exceeding 10(., with or under any agree- 

(k) Com, r. Bernard, 2 LA fRsyni. <). B. 232 ; 7 II k S. 783 ; llalluLxy Y . 
912; Smith’s Leading Casei, 5th ed ISi HAjal*, L K. 3 Ex. 290; 37 L J. Kx. 174. 

(x) Johuua r. Stear, 15 C. R N. S. (y) Jfcc. ALr. Ts»vt«, C. ; IhxAk r. 

330 ; 33 L. J. C. P. 130; Joh*M v. L iVilmjn. 1 11. L A1A 59. 

•b Y. Ry. Co., 3 C. P. D. 499 ; Djnald (;) FmnlMn r. St*t, 13 >1. * W. 488. 

v. AKttfeft L. R. 1 Q. R 585; 35 L. J. (n) 35 A 38 Viet c. 93. 
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rncnt or understanding, express or implied, or to be from the 
nature and character of the dealing reasonably inferred that such 
goods or chattels may bo afterwards redeemed or re-purchaaed on 
any terms whatever, is to be deemed to be a pawnbroker within 
the meaning of the Act (/#). Ever}' pawnbroker's name must be 
placed over the] door of his place of business (c); and therefore 
a secret jmrtncrship in the business of a jMiwnbroker is illegal and 
void (•!), 

Me of things jileihjcJ. —Pawnbrokers’ sales are regulated by 
tlio provisions of the Pawnbrokers’ Act. If, at anytime before the 
sale has actually taken place, the pledgor tenders the principal, 
interest, and ex|N:nses incurred, he has a right to have back the 
tilings pledged, and the pawnbroker cannot lawfully proceed with 
the sale (r). 

\Yannullf.fi on mile* of HHtttltemml itletUjes. —We have already 
seen that, in the case of sales by piiwubrokers of unredeemed 
pledges expressly sold as such, the pawnbroker only warrants the 
subject-matter of the sale to l»c a pledge, the time for the redemp¬ 
tion of which has expired, lie sells merely his own title and 
interest, in the pledge; and it is the duty of a purchaser to investi¬ 
gate that title (po*/, pp. !)7l, 072); nud, if he is evicted by reason 
of tlio want of title in the pledgor to make the pledge, he has no 
remedy over against the pawnbroker, unless tlio latter expressly 
warranted the title. 

The indemnity given by sect. 25 to a pawnbroker who delivers 
a pledge to the person producing the pawn-ticket applies only as 
between the pawnor or owner who has authorised the pledging of 
the goods, hut docs not affect the common law rights of on owner 
of goods pledged aguiust the owner’s will (j j. 

hiH»rjWt l t !/will real tun of yoo<l » anA chattels—Licenced to 
iliAmin to xirnrc }Kiyment of a ilcbt .—The common law repudiates 
the hypothecation of chattels or moveables in its general and 
extended signification; for, if pirties who had bought things in a 
public market, or in the ordinary way of trade, of persons who had 
the jiosxcssion and visible ownership of them, were liable, after 
they had paid tlio purchase-money, to be called upon by third 
]>nrtic8who had secret charges or liens upon such goods for further 
payment, all public confidence would be destroyed, and trade and 
commerce annihilated. Hut the law permits goods and chattels to 
bo subjected to what is called by continental jurists imperfect 
hypothecation. <>„ a debtor may, by deed under seal, grant to his 

('■' S.‘» * :w Viet. c. M, a. 6. mil, 1 M«co. H. L. C. SM. 

<0 3-'» A 30 VirL •*. Jtt, *. 13. (e) Wnlltr v. Smith, b R k Aid. 441. 

\ ,h MuuSrvtj v. U,cU, 2 Cr. k M. (/) Si*§cr Manu/adxrivy Co. r. 
** 7 : 3 Mjl. X K. 63; Gordon r. Clark, b Ex. D. 37. 

Jlwlrn, 12 iX k Juu 243; F,uzsr v. 
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creditor a right to seize and sell & specified chattel, or all his goods 
and chattels generally, in satisfaction and discharge of the debt, in 
case of the non-payment thereof at an appointed j»eriocL Such a 
power gives the creditor no right to follow the goods into tbo hands 
of third parties; but so long as they remain in the jwxwession of 
the debtor himself and continue his property, tho creditor may 
seize them in the same way that a landlord distrains and sells tho 
goods and chattels of his tenant on tho demised premises for rent 
in arrear ( g ). A power of this description may bo made to extend 
to all the after-acquired chattels of the debtor, as well as to the 
goods and chattels of which he was possessed at the time of the 
contract or grant, and is analogous to the power j>osscssed by a 
creditor in the Roman and Continental law under a general 
hypothecation of present and after-acquired property. Where the 
owner of a cow, being indebted to the defendant for ajistment, and 
being desirous of contracting a further debt for straw, &c., agreed 
with the defendant that the cow should staud as a security for tho 
debt, and that the defendant should be at liberty, upon a certain 
contingency, to take the cow wherever he could find her, and hold 
her till ho was paid, and, tho contingency having hap|>oued, tho 
defendant seized tho cow, it was held that he had a right so to do, 
and that ho was entitled to detain her as against the owner, until 
he received payment of his debt (/*). The right of detainer gives 
no right of sale, although it to exercised at great excuse (t); but, 
if a debtor gives to his creditor a licence to enter u|K>u his land 
and seize his cattle and crops and sell them in satisfaction and 
discharge of the debt, the license will bo justified as against tho 
licensor, in seizing and selling under the license (/•). But tho 
operation of a license of this description cannot be extended beyond 
the immediate parties to it; and, therefore, as soon os the rights 
of third persons intervene, the power or authority becomes nuga¬ 
tory and useless. Thus, where a vendor entered into a written 
agreement for the sale of a coach on credit, upon the terms that, 
if the price was not paid pursuant to the agreement, he “ should 
have and hold a claim upon the coachand the purchaser died, 
and, the money not being paid, the vendor got possession of the 
coach and detained it as a security for the debt; it was held that, 
although he would have been justified in so doing as between 
himself and the purchaser, yet, the latter being dead, he had no 
right to detain it as against the purchaser’s personal repre¬ 
sentative (t), or against a trustee in bankruptcy («»)• Neither 


to) Chidell v. Galsworthy, 6 C. B. K. Derrick Co., 29L.J. Ch. 714. 

S. 471. (*) Carr v. AlfaU, 1 17 L. J. Ex. 385. 

(A) Richards v. Symons, 8 Q. B. 90. (0 Hovr* v. Ball, 7 B. L C. 484. 

(0 Thames Ironworks, «£*., r. Pnlenl (w) Curr v. Acraman, 11 Exch. 566. 
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can the license l>e assigned or granted over to another so as to 
enable the assignee to distrain upon the licensor (n); nor can it 
prevail against the claim of a judgment creditor, so long as parties 
claiming under it have not perfected their title by taking pos¬ 
session of the pro|»crty before it is seized in execution by the 
sheriff. A legal interest in the property, Itond jule acquired 
before jiassesaioii taken by the person claiming under the license, 
will prevail over the claim of the latter (o). A promise to 
pay money when tho debtor receives a debt due to him from 
a third person does not amount to an equitable charge on the 
debt (/>). 

ItrriMution of the ficcn*c by tut of bankruptcy. —A license to 
seize ami sell chattels in satisfaction and discharge of a debt 
gives no title to any specific chattels; but, when executed 
by the creditor's taking possession of proj»erty under the license, 
it clothes tlu; licensee with tho ownership of such property (y). 
If, therefore, a debtor, after ho lias granted his creditor n license 
of this description, assigns all his property to trustees for 
the benefit of tint creditors, tho license will be annulled os 
regards the proj>erty so assigned ; and, if the assignment should 
l>c void ns lx;ing nil act of bankruptcy, the property would be trans¬ 
ferred to the trustee in Iwuikruptcy free from the operation of tho 
liccnso (/•). 

Mortt/uyr* of tnul of tt/mir/t iu reeaele. —It was at 

one time held that the Court of Chancery would give no 
effect to a contract to assign a ship as security for money due 
not registered in accordance with the 17 A* 18 Viet. c. 104 (*). 
Hut l>y the 25 A 20 Viet c. 03, s. 3, the expression “ beneficial 
interest,” whenever used in the second part of the 17 & 18 
Viet, c. 104, includes interests arising under contract and other 
equitable interests; and the intention of that Act is declared 
to l»o that, without prejudice to the provisions contained 
therein for preventing notice of trusts from being entered in 
the register book or received by the registrar, and without 
prejudice to the powers of disposition aud of giving receipts 
conferred by the Act on registered owners and mortgagees, and 
without prejudice to tho provisions therein contained relating 


( m ) Hiiiten y . M’tnipuliiaH t'uuntim, 
<{r., 28 L J. (*. II. aw. 

(o) Krrrr v. 11'hifntorr, Marti* v. 
lykituwrr, 33 1* J. Hi. 63 ; nml See 
IltJrvV"' v. J larzhalt, 33 ib. 13.1. 

(/-j FiflU v. L. K. 4 C. F. 

to) t 'uzrjffrf v. AV» //«, 10 Kvh. 308; 
23 1- t K*. 273. 

(r) tVr Atra.mm, 11 Kxcli. 5G6; 


23 L. J. Kx. 90; llnWr v. (7raj,, 17 V. 
IL 462; 26 L J. C. I'. 161. 

(*) /.ircrjuiul Borough Bank v. Turner, 
2 u L. J. 0k 827 ; w Chat/eauntuf r. 
(Mpcyron, 7 An. Cas. 127. A British 
ship n*m» to be a ship intended to bo 
the property of a British owner. Union 
Bank of London v. Lenanlon, 3 C. P. 
l>. 243, V. A. 
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to the exclusion of unqualified persons from the ownership of 
British ships, equities may be enforced against owners and mort¬ 
gagees of ships in respect of their interest therein in the same 
manner as-equities may be enforced against them iu respect of any 
other personal property ((). The mortgagee is not to be deemed 
to be the owner of the ship or share (u), nor the mortgagor to have 
ceased to lie owner, except iu so far as may be necessary for 
making such ship or share available as a security for the mort¬ 
gage-debt. The mortgagor iu possession may employ aud charter 
the ship ; and the court will restrain the mortgagee from interfer¬ 
ing with his, contracts (.r). Ifle mortgagee has power absolutely 
to dispose of the mortgaged ship or share, and to give effectual 
receipts for the purchase-money; but, when thero arc several 
mortgages, no subsequent mortgagee can, except under an order of 
court, sell such ship or share without the concurrence of every 
prior mortgagee. A registered mortgage of a ship or share is not 
affected by any act of bankruptcy committed by the mortgagor 
after the date of the record of tho mortgage, notwithstanding the 
mortgagor at the time of his becoming bankrupt may have the 
ship iu his possession and disposition, and be reputed owner 
thereof. Provision is made for the transfer of mortgages, and for 
the transmission of tho interest of mortgagees by. death, hank- 
ruptcy, insolvency or marriage (y). The guardian of a registered 
infant owner of a ship has no power under tho Merchant Ship¬ 
ping Act, 8. 99, to sell or mortgage the ship on behalf of tho 
infant(s). 

A mortgagee who takes possession of a ship, or gives tho 
charterer notice of his mortgage, and demands the freight before 
the freight becomes payable, is entitled, as against the mortgagor 
and his assigns, to receive it (a); but until the mortgagee takes 
possession or does some equivalent act, the mortgagor is entitled 
to the freight, and is not accountable to the mortgagee for what he 
receives (b). When tho mortgage is of the entirety of the vessel, 
the mortgagee may take exclusive possession ; when it is of shares 
only, he cannot take possession so as to prevent the other part- 
owners from also taking possession. A mortgagee of shares in a 
ship may, without formally taking possession, give notice of his 

(t) SCO Ward v. Berk, 32 L. -I. C. P. (y) 17 k 18 Viet. c. 104, rs . 66-83. 
113 ; and Hughes v. SiUkerliutd, 7 Q. B. (=) Michael v. Fripp, L. It. 7 Jiq. 95 ; 
D. 180. 38 L. J. Ch. 2V. 

(«) European, dr., Co. v. Royal Mail, (a) J.'hmH'h r. /*»/*?, L. If. 3 Ex. 269 ; 
dr., Co., 4 K. & J. 876 ; Dickvuun r. 37 L. J. Kx. 187 ; Brow v. Tanner, L. 
Kile Ken, 8 KU. k BL 789 ; Marriott v. R. 3 Ch. 597; 37 J. Ch. 923 ; Wilson 
Anchor Reversionary Co ., 30 I*. J. Ch. y. Wilxr*, L. K. 14 Kq. 32; 41 L. J. 
122, 571. Ch. 423. 

(x) Collins r. Lamport, 34 L. J. Ch. (b) Keith v. Burrow, 2 Ap. Cat. 636. 
196. 
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interest, and requiro payment to himself of hie share of the 
freight (c). Until possession Is taken by the mortgagee, the mort¬ 
gagor remains dominus of the ship aa to its employment or rate 
of freight (</). A mortgagee of a ship js entitled to payment in 
priority to materialmen not iu such actual possession at tbe time 
of supplying the materials as to give them a lieu («).' A subsequent 
mortgage, duly registered, of a ship has priority over f* claim for 
necessaries (/). The first registered mortgagee of a shy, by 
taking possession of her before the freight is completely Earned, 
obtains a legal right to receive the freight, and to retain thereout, 
not only what is due on his first mortgage, but also the amount of 
any subsequent charge he may havo acquired on the freigJiVin 
priority to every equitable charge of which ho had no police.; and 
it makes no difference that a subsequent incumbrancer was the 
first to givo notice to the chatterers of his charge on the freight (y). 
The effect of an omission to register a mortgage of a styp is to 
postpone the mortgagee's claim to that of a subsequent registered 
mortgagee or transferee; but such omission is no ang\ver to a 
claim by the first mortgagee for freight, as against a purchaser of 
the cargo without notice of the mortgagee's title (/t). A claiiq by 
a master for disbursements takes rank as u maritime lien, ami is 
prior to the claim of the mortgagee of the ship (i), • • ■ 

Maritime Heim — Bottomry .—The contract of hypothecation’of • 
ships known to the civil law, and enforced in our courts of 
Admiralty, is a contract whereby the captain of a vessel in n 
foreign port, not having any credit iu the port where the vessel is 
lying, is enabled to obtain money for tlio repair and cquipmont of 
tlio vessel, and for supplies and sea stores for the prosecution of 
the voyage (/•), by creating a charge or lieu upon the vessel iUclf 
in favour of the lender, so that, if the vessel is sold or mortgaged 
by the owners, it will pass burthened with the charge or debt into 
the hands of the purchaser or mortgagee. The charge or lien 
created by a contract of this description is called a maritime lien. 
Wherever a maritime lien exists, it gives a right or claim upon a 
vessel, jus ad ran, to be carried into effect by legal process. This 
claim travels with the vessel into whosesoever possession it may 


(«•) Cato v. bring, 21 L J. Cb. 075; 
Willi* v. Palmer, 7 C. B. N. S. 340; 29 
1*. J. C. P. 191; Gardner r. Cannon, 
lH.fcN. 4M: 2U1* J. Kx. 17. 

(d) Keith r. Burton, 2 An. t’as. 030. 
(<) nr Nr*, I* H 1 Ad. 35\ 

(J) The Parijir, 2 B 11. 243; The 
Ttoo Ellen, L. K. .1 Ad. 345 ; 41 L J. 
Ad. 83. 

hi'l) Livrpool J faunr Cm'if Co. v. 

fTiboH, UR 7 ‘‘h. 507 ; 41 1. J. Ch. 


798. 

(A) Keith v. Bvnvtrt, 1 C. P. U. 
722, reverwd on appeal upon another 
poiut; 2 C. P. D. 163; attuned 2 An. 
Cn*. 030. 

(*) The Mary Anne, 35 L J. Adin. 0. 

(X) The. Huntley, 1 Lukb. 24; The 
Edmond, 30 U J. Ailm. 128; but dis¬ 
bursements for charges for which the 
consigneo of tl»e cargo ia liable are not 
t hr subject of bottomry. lb. 
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come, and is enforced in the Court of Admiralty by a proceeding 
in rem (Q. , t * 

By the Roman law every person who repaired or fitted out a 
vessel, or lent money for those purposes, had a lien upon the ship 
.without a formal instrument of hypothecation. But by the law of 
England no such right can be acquired but by express agreement; 
and a ship-master can only make such an agreement if he act 
within the scope of his authority. The contract by which a mari¬ 
time lien is gei^rally created by English ship-masters is termed a 
contract of bottomry, from the keel or bottom of the vessel boing 
generally eipressly hypothecated, or charged with the payment of 
the debt, and being used figuratively in the contract to denote the 
whole ship. It is essential to the validity of this species of hypo¬ 
thecation that the sea risk should be incurred by tho lender, that 
is to say, that tho debt should be incurred, and charged upon 
the vessel, upon tho understanding that, if tho vessel is lost, the 
lender loses his money, but, if it arrives safe at the port of desti¬ 
nation, it shall stand charged with the payment of the debt. The 
master has no authority to hypothecate tho vessel in any other 
manuer(/u); and the Court of Admiralty has no jurisdiction to 
enforce any other contract (u). As a icmuneration for this risk, 
the creditor has always been entitled to take and charge upon tho 
vessel any rate of interest or remuneration for the loan or debt 
that tho parties might agree upon, termed maritime interest (o). 
The only events which will discharge a bottomry bond uro pay¬ 
ment and an absolute total loss. A constructive total loss of tho 
ship does not discharge the bond (/»). 

Of Vie jxrwerof hjjKtthecatimi of Vie bhi/i-master .—The extent 
of the authority of the master of a vessel to bind the owners either 
of the ship or cargo, is derived from, and governed by, tho law of 
the flag ( q ). By our law tho ship-master has no right to create a 
lien upon the vessel, until he has made every reasonable endeavour 
to obtain supplies, repairs, or money, upon his own personal credit 
or that of the owners (r). It is not until all other means of 
obtaining necessaries fail that he has authority to hypothecate the 
ship, and to give maritime interest, which is in effect defeating the 
object.of tho adventuie, and transferring to the creditor much of 


' (/) Ilarmer r. Bell, 7 Mooie, P. C. 
267 ; Mention* v. 3 T. K 267 ; 

Ladbrokt v. CruktU, 2 ib 642. 

[m) Staiabank r. Fanning, 11 C. B. 
61; 20 L. J. C. P. 226. 

[n) 77ie Royal Arch, 1 Rwabrr, 281 ; 
The Indomitable, 6 Jar. N. S 642 ; The 
Ida, L. R. 3 Ad. 642 : 41 L. J. Adm. 
86 . 

Joy r. Kent, Hardr. 418. 
t/») Thomson v. Royal Kt'Jmngt Ass. 


So-., 1 M. A H. 30; Broomfield r. 
South' » a J HUH Ml' Co., L R. 5 Ex. 
102 . 

(q) The Karnnl, L. K 2 A k K. 289, 
ib. 2 P. U. 605; 37 L. J. Adm. 41; 38 
1 1. 57. 

(r) Hmlhorm v. Darling, 1 Moor**, 
P. C C. 5; Thr XeImn, 1 flag. 176; 
La Ymbrl, 1 Dod. 273; The Orelia+ 
3 Hag *1; 7V Jhmrtgnu CastU, ib. 
331 

l l . 
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the profits of the voyage. If the master at a foreign port is able 
to communicate speedily with the owifers, it is his duty to do sp 
before ho orders repairs or supplies (s); and, where practicable, be 
must do so before he can create a lien qn the vessel or cargo {<). 
It is no excuse for not communicating with the owner under such 
circumstances, that he is insolvent, unless he has been judicially 
declared so, and the ownership of the vessel has vested in his 
trustee in bankruptcy, in which case notice should be given to the 
trustee (u). If the ship-master borrows money for his own pur¬ 
poses or for those of the consignee of the cargo (z), as distinguished 
from those of the ship-owners, his contract will fail to create a 
lien upon the vessel (y). Repairs executed, or advances made, on 
personal credit cannot afterwards be converted into a bottomry 
transaction. There may, however, be cases of extreme urgency, 
where the master is dead, and the merchant advances money 
intending to require a bottomry bond from the beginning, and 
gives the owners the earliest possible notice of his intention, in 
which the bond might be upheld, though no agreement for it was 
originally made; but they arc cases of exception to the general 
principle. The master ought, in general, to bo distinctly apprised 
ot tho intention of a lender of the money to require a bottomry 
bond, that ho may have time and opportunity to exercise his 
discretion as to entering into the contract, or to try at least to 
take other menus to avoid tho necessity, to advise with the owners 
ol tho ship and cargo, if it be practicable, or, if not, at loast to 
consult with jhtsoiis on the spot. 

But, although when a ship-master orders repairs and supplies 
on credit given to him personally, those who gave the credit cannot 
take a bottomry bond, yet a merchant, a stranger to the transac¬ 
tion, or even an agent, if he has not made himself responsible, may 
advunce money on bottomry to liquidate those demands ( 2 ) : and 
a bottomry bond may, it seems, be given at the same time with, 
and os a collateral security for, bills of exchange for repairs and 
necessaries for the voyage, in this sense that, if the bills of exchange 
are honoured, the bottomry bond is discharged (a). 

If, after a bond hypothecating the vessel has been entered into, 
the vessel becomes damaged, and puts into a foreign port for shelter, 
it cannot be sold by the master so as to extinguish the maritime 


(«) Wallace v. Field iu, 7 Moore, P. C. 
C. 398 ; lhiranly v. Hart, 2 Mom. P. a 
N 8. 289; The Olivier , 1 Lash. 484: 
The Hamburg, 32 I* J. Adm. 101. 

W Kkiauvri a- Co. r. Thr Com 

Cm. 15*1, P. C. 
<«> /Vi*™, LR.3P. V. 199; 

98 L. J. Adrn. 37. 


(z) The Edmund, 80 L. J. Adm. 128. 
(y) The Reliance, 8 Hag. 68. 

(:) The Wave, 15 Jur. 618; The 
Auguela, 1 Doda. 283; The Laurel 33 
L. J. Adm. 17. 

to Slaiubank r. Shepand, 22 L. J. 
Ex. 841; The Emancipation, 1 Wm. 
Hob. 124. 
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lien; and, as the doctrine of constructive total loss does not apply 
to bottomry bonds, if the ship is found unseaworthy and sold, the 
bondholder will be entitled to a first charge on the proceeds (6). 
In the case of British ships, the certificate of registry is (see Add. on 
Torts, 5th ed., by Cave,pp. 490—492), the great evidence of title.; 
and all bottomry bonds and hypothecations ought to be, and generally 
are, indorsed upon it; and no man should purchase a British ship, 
even in a foreign port, without seeing the certificate. It is the 
duty of purchasers of British ships in foreign ports to make strict 
inquiries and be especially careful to guard themselves against 
liens which adhere to the ship ; and they cannot be safe in cases 
of sale by the master, unless recourse is had to a court of justice, 
and a decree is obtained for the sale of the vessel (c). A British 
consul in a foreign port is entitled, under certain circumstances of 
urgent necessity, when the master is dead, to hypothecate a vossel 
and cargo through the medium of a bottomry bond (d). 

Lien on vessels causing damage .— Tho ownor of a vessel 
damaged at sea by collision with another vessel has a lien upon 
the vessel causing the damage, which inay be enforced in the 
Court of Admiralty by a proceeding in rem against the vessel, so 
that, if the vessel causing the damage is carried to«a distant port, 
and sold to a bond fide purchaser without notico of. the lien, tho 
vessel may nevertheless be attached in tho hands of such bond 
fide purchaser and sold to satisfy such damage. But this lien may 
be lost by negligence or delay, where the rights of third parties 
are thereby compromised (c). A maritime lien is inchoate from 
the moment the claim or privilege attaches, and, when carried into 
effect by legal process by a proceeding in rem , relates back to tho 
period when it first attached (/). But no bottomry bondholder or 
mortgagee can bo a competitor with a successful suitor in a cause 
of damage in the Admiralty Court. The lien of the latter will 
prevail over both the mortgage and the bottomry bond, unless 
the bottomry bond has been granted after the damage has 
been done. 

Priority of maritime liens .— Where there were two bottomry 
bonds attaching on the vessel causing tho damage, one entered 
into before, and the other after, the collision, it was held that the 
lien for the damage must be preferred to the lien of the first bond¬ 
holder, but that it did not extend to tho increased value of the 
vessel resulting from repairs effected at the cost of the second 
bondholder (g ). Where several bottomry bonds have been given 

(6) The (beat Pactfc, L H 2 P. C. («) The Europa, 2 Moo. P. C. N. 8. I. 
616; 88 L. J. A dm. 45. (/) /farmer v. Bell, 7 Moore, P. 0. 

(c) The Catharine, 16 Jur. 231. 285. 

{(i) Thi Cynthia, 16 Jor. 748. (g) The A fine, 1 W. Rob. 120. 

t x 2 
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by tlic master at different periods daring the voyage, those of the 
latest date have the priority of paymept, on the supposition that 
the last bond operates for the protection of the prior interests ( h ). 
A bottomry bond also executed under the pressure of necessity 
at a foreign port will supersede a previous mortgage of the 
ship (i). 

Hypothecation of cargoes and merduintlise. —The master of 
a ship may, under the pressure of extreme necessity, and where he 
is unable to communicate with the owner ( k), hypothecate the 
cargo as well as the ship, to enable him to raise funds to prosecute 
the voyage and deliver the goods at the port of destination. Ho 
is clothed with an implied authority to take whatever 8tep9 ought 
to be taken to protect them from impending destruction (/). But 
he can do no more than the owners themselves could if actually 
present; and he cannot sell against their will (m). He may create 
and continue a charge upon the cargo in favour of the lendor of 
the money so long as such cargo remains in his possession ; but he 
has no power to hypothecate it so as to enable the creditor to 
follow it after it has been sold or transferred ( n ). Where a ship, 
freight, and cargo were hypothecated at a foreign port by one 
bottomry bond for necessary repairs, aud the plaintiff’s goods 
formed part of the cargo so hypothecated, and the ship and freight 
realised less than the sum borrowed, and the goods became liable 
for the deficiency, and the plaintiff was compelled to pay it to 
release his goods, it was held that lie might maintain an action 
against the shipowner for the recovery of the money lie had been 
obliged to pay to release his cargo ; also that the shipowner could 
not abandon the ship au«l freight, ami refuse to ratify the act of 
the master, because the costs and exposes exceeded the value of 
the ship, when repaired, and the freight; and that “ a merchant 
advancing money on bottomry in a foreign port, though bound to 
show a reasonable case of unprovided necessity for the advance, 
from the want of repair, or otherwise, is not bound to inquire into 
the expediency of incurring the cx|>ense of these repairs with 
reference to the interest of the owner” (»>). By the French law, 
on the contrary, the shipowner in a similar case may abandon the 
ship and freight, and, if he does so, will not be liable to the 
shipper for money paid to release the cargo ( p ). 

Illegal pledgee. —By the Mercantile Shipping Act, 18o4, s. 50, 


(h) The JicUy, 1 DotU 2*9; The Rha- 
itamaulhf, it. *201. 

(i) The Dali- of Bedford, 2 llag. 294. 
(A:) A untfunion Mann S'uritxUiu* Co. 

v. Moftr. I. II. 4 1*. 1*. 222. 

0) The Umtiindinr, 3 Rob. 240. 

('«) AudAtlattim Sfmm Unrignliui * 
tv. v. JW, L. 1{. 4 P. C. 222; Andos 


v. Burns, 3 Ex. D. 282, V, A. 

(*) Jiudr v. Fcarvn, 4 East, 319. 

(o) Duncan r. Bauson, 1 KxcIl 537 ; 
Bruno a r. Duncan, 3 ib. 644. 

( p) Lloyd v. Gubcrt, 6 II. I 8. loo ; 
L. R. 1 Q. B. 115; 33 L J. Q. B. 241 | 
35 L. J. Q. B. 74 ; see Oner v. J'oulc, L 
1 1 B. D. 272. 
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any pledge of tie certificate of registry of a ‘ship is made illegal 
and void ; and, therefore, if a so!q owner and captain pledges the 
certificate for good consideration, he may nevertheless re^deraand 
the document for the purjKises of navigation, and may maintain an 
action against the pledgee if it is not delivered up on request ( q ). 

Mortgages of fixtui-es may be made through the medium of 
any instrument of conveyance in writing, and need not be by 
deed (r). If certain fixtures are enumerated in a mortgage-deed, 
and there is then a clause embracing all fixtures upon the pre¬ 
mises, fixtures of all kinds will pass to the mortgagee (a). If the 
mortgagor makes default in payment of the mortgage-dobt at the 
time appointed, the mortgagee may proceed to sell, without taking 
proceedings to foreclose, and may apply the proceeds of the sale in 
liquidation of the mortgage-debt, interest and costs ( t ). But he 
will bo ordered to account for and pay over any surplus that may 
remain (u). If he does not think fit to sell, he can obtain a decree 
of foreclosure, and bar tho equity of redemption, and make the 
property his own ( x). 

j Right to fixtures as 1*1 ween mortgagor cuul mortgagee.—A 
mortgagor in possession may become tenant at will to tho mort¬ 
gagee, or tenant at sufferance; but ho is not, in general, tenant 
for any term. The cases, therefore, respecting the right to dis- 
annex and remove fixtures ns between landlord and tenant, have 
no application to the case of mortgagor and mortgagee. A mort¬ 
gage made by the owner of the inheritance will, iu general, pass 
all tho fixtures thereon, though they aro not named in tho deed, 
and although they arc trade fixtures which have been annexed to 
the freehold for the more convenient using of them and not to 
improve the inheritance, and arc capable of being removed without 
any appreciable damage to the freehold ( y ). They pass to the ’ 
mortgagee as part and |>arccl of the inheritance; and the mort¬ 
gagor does not, by becoming tenant to the mortgagee, acquire 
any right to remove any portion of them, although they would be 
removable in ordinary cases as between landlord and tenant (z). 
Trado fixtures, affixed to mortgaged freehold premises after the 
mortgage by the mortgjigor and his partner occupying the pre¬ 
mises for the purpose of their trade, pass to the mortgagee (a). 


( q) Wiley v. Craieford, IRAS. 
263 ; 30 L. J. Q. B. 319. See also Add. 
on Torts, 5th ed., by Cave, p. 491. 

(r) Thompson v. Pettit, 10 Q. R 101. 
(*) Haley t. Havnnerslcy, 30 L J. Ch. 

771. ' 

{t) Tucker r. Wilson, 1 P. Wins. 261; 
Lockwood r. Ewer, 2 Atk. 303. 

(k) Harrison r. Hart, 1 Cora. 393. 

(*) Wayne v. Hanham, 9 Hsrr, 62. 


) Climb v. Wood, L. R. 3 Ex. 257 ; 

Kx. 328 ; 37 L. .1. Ex. 168 ; 38 ib. 
; Holland v. Hodgson, LK.7C. P. 
; 41 L. J. C. P. 146. 

) Walmsley v. Milne, 7 C. B. N. S. 
: 29 L. J. C. P. 97; Mather v. 
rr, 2 Ksy k J. 536 ; 25 L. J. Ch. 
; Haley v. Hc.nmersley, SOL. J. Ch. 
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SECTION IV. 

MORTGAGE, PTC., OF JNCORPOREALS. 

Mortgages of shares and stock in a public company may be 
effected by the execution by the mortgagor of the ordinary deed of 
transfer conveying the shares to the mortgagee in consideration of 
the payment of the mortgage-money, as in the case of an absolute 
sale, taking at the same time a separate deed from the mortgagee, 
admitting that the transfer, though absolute on the face of it, was 
in reality made by way of mortgage, and undertaking to re-transfer 
the shares by a givon day on repayment by the transferror of the 
mortgage-money. If the transfer is on the face of it made con¬ 
ditional by way of mortgage, and not in the ordinary form of 
transfer given by the statuto incorporating the company, the com¬ 
pany will refuse to register it, os they cannot, as wo shall see, 
place on the register transfers complicated with trusts and condi¬ 
tions^). Foreclosure, and not sale, is the remedy of an equitable 
mortgagee of a share in a raining partnership (6). 

If a person transfers his.shares in a company by way of mort¬ 
gage, and the mortgagee, as registered owner, becomes liable for 
?alls or other payments, ho cannot compel his mortgagor to in¬ 
demnify him, unless ho comes to redeem the shares (r). 

Mortgages of stock and shares void by reason of reputed owner¬ 
ship. —If money is advanced on the security of a transfer of shares 
made by way of mortgage, and the transfer is not registered in the 
register of shareholders of the company, so that the mortgagor still 
appears on the register as the holder of the shares, the shares will 
be in his order and disposition, and, in case of his bankruptcy, 
will pass to his trustee, provided the legal power to transfer the 
shares still continued in tho mortgagor; but, if the transfer cannot 
bo made without the production of the mortgagor’s certifidates of 
proprietorship, and these certificates have been placed in the hands 
of tho mortgagee so as to give the latter an equitable lien upon 
them, then, as the mortgagor has no power of transfer, the shares 
are not in his order and disposition (d). 

Lien upon shares and stock. —Certificates of proprietorship of 
shares frequently have a notice at the foot of them, warning the 


725; Cuthciek t. Sunndell, L. R. 3 En. 
248; 36 I* I. Ch. 173 ; LongboUmn v. 
torrj, T t R. 5 Q. B. 123. 

<*) Port. p. 1018; Keg. v. O'encmi 
. 4 Bl. 416; 25 L. J. 


(6) Redmayne r. Forder, L. R. 2 En. 
467 ; 35 L. J. Ch. 847. 

(c) Smith** Man. of En., 11th ed. k 
339. 

{d) Harrieon, Ex parte, 8 De*c. 196 
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shareholder that no transfer of his shares can be effected without 
the production of that certificate; and the companies refuse to 
register a transfer-deed, unless the certificates of proprietorship of 
the transferror have previously been deposited at the transfer office. 
If, therefore, a shareholder borrows money on the security of shares, 
and deposits his certificates in the hands of the lender, accom¬ 
panied by an agreement, in writing, to transfer the shares to the 
lender, or to his nominee, in case of the non-payment of the ftoney 
by the time appointed, there will be a good charge upon the 
shares (c); but notice of the deposit of the certificates should be 
given to the company, to prevent the shareholder from obtaining 
fresh certificates by perjury or fraud, and to do away with the 
inference of reputed ownership in case of the bankruptcy of tho 
depositor in whose name the shares aro registered, and so prevent 
tho title to the shares from vesting in his trustee. 

The fact that the company is not bound to take notice of any 
trust will not render a notice to them of tho deposit of the 
certificates by way of security for a loan nugatory, and will not 
prevent a deposit of the certificates of proprietorship by way of 
security for a loan from constituting a valid charge 'upon tho 
shares (/). 

Where a sister advanced her brother 1800/. on the security of 
a deposit of raining shares belonging to tho brother, and received 
the certificates of the shares, togethor with an undertaking, signed 
by the brother, to complete the transfer of the shares to tho peti¬ 
tioner when required, and placed the certificates and the under¬ 
taking in an inclosurc which she scaled with her seal, and then 
deposited it in an iron safe belonging to her brother for greater 
security, it was held that the certificates were not in his possession, . 
order, or disposition at all. He had certainly the custody of the . 
packet, but could not lawfully have broken the seal to get at tho 
contents (fj ). 

(«) Rickard ion. Ex parte, 3 Peac. 503; ing and Qualifying BovlUm, Ex parte, 1 
LillUdale, Ex parte, 6 De G. M. A G. De G. A J. 763. 

730 ; Stewart, Ex parte, 34 L. J. Ch. 6. (f) Ex parte RUkardeon, 3 Deac. 503. 

(/) Stewart, Ex parte., tupra , explain- 
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SECTION I. 

PRINCIPAL AND SURETY. 

Of the contivct of Hurt tyship. —The contract or undertaking of 
a surety is a contract by one (ternon to be answerable for the pay¬ 
ment of some debt, or the jHirformnnco of some act or duty, in 
caso of the failure of another person, who is himself primarily 
responsible for the payment of such debt, or the performance of 
the act or duty. To the contract and engagement of suretyship it 
is essential that there be a principal or third ]>arty primarily 
liablo; for there can bo no accessory without a principal (a). If, 
therefore, no contract has been entered into with the third party 
on whose account the covenantor or promisor professes to act as 
surety, no liability attaches to the latter, as ho cannot bo made 
primarily liable ii|K>n a contract by which he has expressly 
imposed iijwn himself oidy a secondary liability as surety. From 
tho terms and language of some coni roots, u doubt frequ»*ntly arises 
as to whether tho contract is the contract of a surety coming in 
aid only of a princijMil debtor or contractor, and undertaking a 
secondary liability upon the default of tho principal, or whether it 
is the contract of a principal and sole contracting party stipulating 
for some benefit or advantage for a third party, who is not bound 
by tho contract, and on whom no liability whatever attaches ( b ). 
When a man wishing to procure credit for his friend writes a letter 
to a shopkeeper, requesting him to supply such friend with goods, 
saying, “ If he docs not j>ay you, I will,” the undertaking is tho 
undertaking of a surety. If he says, “ I will be answerable,” or, 
" I will see you paid,” the expressions are equivocal; and then we 
ought to look at the surrounding circumstauces to see what the 
contract really was (c). If, upon examination of those circum- 

• (a) Pothier (Obl.), No. 446—419 ; L. J. Q. B. 197 ; 1 El. k El. 663. 

Inst. lib. 3, tit. 21, s. 6. (r) Iky ley, B., Simpton v. Penh m, 2 

(6) Ante, p. 167 ; Spark r. ffeslop, 23 Cr. k M. 133. 
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stances, it sliouJd appeiu- that the party to whom tbd goods h*ve 
been furnished has been treated as the debtor ai»d priqaipal'ceu- 
tracting party: as, for example, if the credit bah been given to 
him in the tradesman's books, and he has been applied to for pay¬ 
ment: then the promisor can only be made liable as a surety 
after default on the j»art of such debtor and principal contracting 
party. If the promisor is himself interested in the subject-matter 
of the promise or the transaction to which it relate*, he will stand 
in the position of a principal contracting party (<1). But, where B. 
verbally promised that, if M. would supply C with iron, and tako 
(Vs acceptances, he would discount them, it was held that this 
was a promise to answer for the default of another, and that 
M. could not recover agaiust B on his refusing to discount the 
acceptances (e). 

Authentication of gaunt atm —According to the Roman civil 
law, the engagement of a surety could only be contracted by 
STIPULATION. By our own common law it might l>o contracted 
orally; but the legislature has thought tit to require the engage¬ 
ment to be authenticated by writing ; and it lias been enacted, as 
previously* men tinned, by the fourth section of the Statute of Frauds 
(ante, pp. I(»6—109), that no action shall In* brought whereby to 
charge the defendant upon any special promise to answer for the 
debt, default, or miscnriiago of another jiersoii, unless the aorkk- 
MKNT upon which such action shall be brought, or Nome memo¬ 
randum or note thereof, shall Ik* in writing, and signed by the 
party to lie charged therewith, or some other person by liiin law¬ 
fully authorises!. Formcily, it the guarantee or undertaking wa« 1 
inode by simple contract or by writing not under seal, the cause 
or consideration for the promise, as well as the promise itself, must 
have been disclosed nj»oii the t.iec ot the writing; hut, by the 19 
iS: 20 Viet, c 97, s. 9. no social premise made by any person to 
answer for the debt, default, or miscarriage ot another person, 
being in writing, and signed by the jierson to lie charged therewith, 
or some other |»erson by him thereunto lawfully authorised, shall 
he deemed invalid to support an action, suit, or other proceeding 
to charge the poison by whom such promise shall have been made, 
by reason only that the consideration for such promise does not 
appear in writing, or by necessary inference from a written docu¬ 
ment. But parol evidence is not admissible to explain the pro¬ 
mise ; and, therefore, the whole promise must be in writing, or the 
memorandum will be insufficient (/). If the writing is so vague 

01) PtfzgrraJrl v. 1) rta.lt r t 5 Jur. N. S. 163: 35 L. J C. P. 40. 

598 ; 29 L. J. <\ P. 113. (/) If"''"” v. il.'ikrll, 7 C. B. N. 8. 

(r) JfalUt v. buUaum L. R. 1 C. P. 361 ; 28 I. J. C. P. 301. 
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and uncertain that the nature and extent of the undertaking and 
liability cannot be made out from the terms of the instrument, it 
will not constitute a sufficient memorandum of the promise ( g ). If, 
thcreforo, the name of the principal intended to be guaranteed is 
left out or left in blank, there is no sufficient memorandum of the 
contract (h). 

The Statute of Frauds, as we have seen (ante, p. 166), does not 
apply to tho ease where the party giving the guarantee is himself 
liable to the demand which he is purporting to guarantee. The 
dobt must be exclusively the debt, default, or miscarriage of another 
to biing it within the statute ( i ). 

Primary and necondary liMlitics. —When money is advanced, 
or goods arc supplied, to a principal debtor, on the security of a 
joint and several ooveiiuiit, or a joint and several promissory note, 
executed by tho princifsil debtor and his sureties, for the rc-pay- 
ment of the money advanced or the due payment of the price of tho 
goods, all the co-covenantois or co-piomisors are primarily liablo on 
tho fare of the instalment, and are bound to sec that the money is 
1 paid on tho day npjiointcd lor paymeut, so that, if default is made, 
thoy may Ikj at once sued upon the instrument. Formerly, when 
two or more persons signed a joint and several promissory note as 
prinoi|»al*>, it was not allowed, at common law, to modify the effect 
of the contract by showing that one of them signed only as surety 
for the other; but now tho fact may be pleaded and given in evidence 
for the puiposc ol giving the party so signing the equitable rights 
of a surety, but not lor the propose of establishing a different con¬ 
tract from that evidenced by tho writing, such as that a party who 
has contracted a p» imaiy obligation on tho face of the contract 
was not intended to be primarily liable, but had agreed only to be 
secondarily liable alter the default of another joint contractor (k). 

Of the contide ration when stated on the face of a guaran¬ 
tee —We have already seen that a bygone transaction cannot 
bo made a good consideration for a promise {ante, p. 8); but, 
if there is a valid consideration in point of fact, the mere state¬ 
ment of it in tho past tenso on the face of a guarantee will not 
invalidate the contract The consideration, if disclosed, need not 
be expressed in words of form, or with technical accuracy (£). The 
contract must be interpreted in connection with surrounding 

' (g) Holme t v MxlehtU, anU, p. 64V 265 ; Hut. Loan Fund, de., *. Budlme, 

(A) Williams v. Lai,, 2 Y\ it EL SC R K. 8. 453 , 28 L. J. C. P. 108; 

349 ; 29 L J. Q. B. 1. Jjaierenet r. WalmeUy, 12 C. U. N. 8. 

(») Orrrll r. Coppoek, 26 L J. Ch. 809 ; V L. J. C. P. 143. 

269; ante, pp. 166—169. (0 Poet v. Marsh, 8 Moore, 59 ; 

[k) Pooley v. Harradtne, 7 E1L k Bl. Boehm v. Campbell , 3 Moore, 16; Older- 

431 ; Oremouqh r. M'Clellmd, 2 E1L k shatc v. King, 2 H k N. 519 ; 27 L J 

Ell. 424 ; 30 I* J. Q. B. 16 ; Manley v. Ex. 120. 

Bov<of t 2 Ell k BL 46 ; 22 L. J. Q. B. 
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cinxunatancea, in order to ascertain whether it was intended to apply 
to past or to future transactions; and, in case of doubt and ambi¬ 
guity, it would seem that parol evidence is admissible to show that 
the parties meant, not a past, but a future transaction (m); and 
tiie courts will lean in favour of such a construction as will uphold 
and maintain the contract rather than render it nugatory and of 
no effect (n). Thus, where the defendant gavo to the plaintiffs 
the following guarantee: “ As Mr. D. informs me you require some 
person as guarantee for goods supplied to him by you in his busi¬ 
ness, I have no objection to act as such for payment of your 
account," it was held that the expression “ for goods supplied " did 
not necessarily import a past transaction, and ought to bo read 
“ for goods to be supplied ” (o). If the consideration was a future 
valid consideration, and not a past transaction, the guarantee will 
be upheld as a valid instrument (;i). But, if there aro no future 
advances, and the instrument, construed in connection with sur¬ 
rounding circumstances, does not show a future consideration, but 
refers altogether to a past transaction, it is invalid (q). If there is 
any consideration for a guarantee, the court will not take notice of 
its inadequacy (r). An indorsement on a contract of a guarantee 
or undertaking for the faithful performance of the contract by 
one of the contracting parties may be read in connection with the 
contract, in order to ascertain and establish the consideration («). 

Proposal* and offers to guarantee not amounting to a con¬ 
cluded contract .—Care must be takeu iu all cases to mark the dis¬ 
tinction between a consummate and perfect guarantee, and a mere 
proposal, or offer, or tender of a guarantee, which must be accepted, 
and the acceptance notified to the maker, and his final assent to 
the engagement be obtained, ere it can become a perfect and 
concluded contract. Where the defendant wrote a letter to the 
plaintiffs to the following effectGentlemen,—As I understand 
Messrs. Anderson and Co. have given yon an order for rigging, Ac., 
which will amount to about 4000/., I can assure you, from what I 
know of their honour and probity, you will be perfectly safe in 
crediting them to that amount; indeed, I have no objection to 
guarantee you against any loss from giving them this creditand 
this letter was given by the defendant to Anderson and Co., who 
banded it over to the plaintiffs, and the latter thereupon furnished 
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tlie rigging and otlier articles, and, being unable to procure pay¬ 
ment from Anderson and Co., brought an action against the defen¬ 
dant, it was held that the letter did not import a perfect and con¬ 
clusive guarantee, but only a proposition tending to a guarantee ; 
that it was a mere overture or offer; and that, if the plaintiffs had 
accepted it, and intended to treat it as a guarantee, they ought to 
have given notice to the defendant (/). So, where an action was 
brought upon a letter addressed to the plaiutiffs in the following 
terms: “Gentlemen,—Mr. France informs me that you aro about 
publishing an arithmetic for him and another person ; and I have 
no objection to being answerable as far as 50/. For my reference, 
apply to Messrs. Brooke and Co. of this place :" which letter had 
been signed by the defendant, und given to Mr. Brooke, and for¬ 
warded by him to the plaintiffs, who proceeded with the publication 
without ever communicating with the defendant, it was held that 
the transaction “ could not l»e tortured into a consummate and 
perfect contract; ” that it was a mere offer or proposal, requiring 
an answer; and that, as the plaintiffs had not communicated their 
acceptance of it to tho defendant before they proceeded to act upon 
it, t hey could not treat it as an absolute and conclusive engagement 
capable of sustaining un action (ie). 

If references arc required from, and given by, an intended 
surety, and the creditor means to dispense with the references, and 
act upon tho guarantee without them, ho is bound to give notice 
to the surety of tho intended renunciation before be acts upon tho 
guarantee (.*•). 

Condition* ]>mmtent. — When the liability of tho surety 
attaches only on the happening of some precedent act or event, it 
must ho fully established that tho event has happened ( y ). 

JitnuU to urnne faithful aeniccs. —If the surety has bound 
himself by a penal obligation under seal for the performance of 
somo contract, act, or duty, by his principal, and the time for 
which the surety is to be bound is marked out in the recitals or 
condition, it cannot afterwards be extended by any general words. 
If tho recital sets forth the appointment of the party, on whoso 
behalf the surety consents to become bound, to somo office or 
employment, and the condition of the bond is for the good conduct 
and faithful service of the party in such office or employment, the 
liability of the surety will be co-extensive with the duration of the 
office; if the office is an annual office, the liability will not extend 


(0 M'lvrr v. liichurtUon, 1 M. k S. 
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beyond the current year of office if it is a fixed and permanent 
employment for the life of such party, the liability of the surety 
will continue during the whole of the life of the latter; if, on the 
other hand, the duration is uncertain, as, for instance, if it is 
holdon at the will of the employer, the liability will be as indefi¬ 
nite and uncertain as the time of the employment (</). Moreover, 
if a bond is given to secure the faithful services of the principal in 
one office or employment at a specified salary, it will not extend to 
a'different office or employment at the same salary, or to the same 
office at a different and reduced salary (It) ; and a surety who 
becomes responsible for the good conduct of his principal as a 
clerk, will not be bound for him if he is afterwards employed as 
" a manager ” (c). But there must be a substantial chango in the • 
office or employment, or the surety will not get rid of his lia¬ 
bility ( d ). In an action upon a bond to secure the faithful service 
of a deputy-postmaster, it appeared by the recitals of the bond 
that the postmaster-general had deputed Jenkins to bo deputy- 
postmaster “ for the term of six months following,” and the 
condition wus, that Jenkius should, during all the time he con¬ 
tinued deputy-postmaster, faithfully and diligently perform and 
executo the duties of the office; and it was held that the liability 
of the surety was restricted to the six months specified in the 
recitals (e). And, although tho recital of a bond, sotting forth the 
appointment of the principal to a certain office or employment, 
does not state the nature or duration of the office, or in any way 
limit the period of the sendee for the honest and faithful perform¬ 
ance of which the surety binds himself, yet, if the office is iu point 
of fact an annual office, and there is a fresh deputation and 
appointment each year, tho surety is only answerable for the 
execution of the duty for the current ycar(/). 

Extent and dun it ion of the liability of the mre/y .—If the 
surety by express words plainly manifests an intention to be 
bound for the faithful service und good conduct of the party, not 
only for the current year of office, but for all succeeding years . 
under any fresh appointment, the obligation will continue in force 
as long as the obligee may think fit to continue tho employ¬ 
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ment (g ). Thus, where a bond reciting the appointment of the 
principal to an office was conditioned for the due fulfilment by 
him of the duties thereof, “ during such time as he shall continue 
in the said office, whether by virtue : of his said appointment, or of 
any re-appointment thereto,” it was held that the obligation was 
not confined to the current year of office, but extended; to all 
subsequent years during which the party was continually re¬ 
appointed (A). And .the surety may, by the terms of an express 
contract under seal, render himself responsible for past, present, and 
future receipts and payments, and preceding debts and defaults, 
as well as those that are to come (/). And, if the duration of 
the office or employment to which the party is stated to have 
been appointed is indefinite and uncertain—if, for example, it 19 
held or continues durante bene placito, afid there is nothiug 
in the language of the recital or of the condition directly #or 
indirectly limiting the period of liability, the extent and duration 
of tho obligation of the surety arc then as indefinite and uncertain 
as the period of employment, and will continue as long as tho 
employment lasts, though it should be for the whole life of the 
principal or party employed (/•). 

RelcuHt of the ninety. —The civil and continental laws enable 
the surety, when no time at all is marked out by the contract for 
the termination of his liability, to release himself by process of 
law after a reasonable period from tho time of the making of the 
contract ( l ). In our own law, the surety has no such means of 
discharging himself from the liability ho has voluntarily under¬ 
taken (m); and the courts, therefore, in all cases construe doubtful 
contracts of suretyship (when they arc under seal and the surety 
has no power of revoking them) in favour of the surety, so as to 
narrow rather thau enlarge bis liability. 

Discharge of the surety by a change in the nervier, or employ¬ 
ment of the principal. —In the case of a guarantee of the honesty 
and good conduct of the principal in any particular course of 
. dealing with the plaintiffs, that course of dealing is part of the 
essence of the contract with the surety, so that, if it be altered, 
the surety is discharged (n) ; but, if the course of dealing is left to 
the option of the plaintiffs entirely, or within certain limits, the 
surety caunot then complain of a variation to which he has 
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agreed (o). Where there is a bond of suretyship for the faithful 
execution of the duties • of a publig office, and, by the act of the 
parties or by Act of Parliament, the nature of the offioe is so 
changed that the duties are materially altered, so as to affect the 
peril of the surejp, the bond is avoided (p). But, Where a 
principal is appointed to two distiuct employments, and his sure¬ 
ties guarantee by £>ne bond his good conduct in both, they are 
not discharged from liability as to one of the employments by the 
fact of his duties being altered and enlarged in the other, or as to 
either by the fact that an additional and distinct office is under¬ 
taken ( q ). Where the condition of a bond was that a clerk should 
account for and pay over to tho obligee, his executors or adminis¬ 
trators, all monies, bills, Ac., which ho should receive in the course 
of his employment gs clerk to the obligee, it was held that the 
liability of tho surety ceased with the death of tho obligee, and 
could not be extended to a new employment by the executors (r). 
And, where the condition of the bond was that a clerk should, 
during the time ho continued iu the service of tho plaintiff, faith¬ 
fully account for and pay over all monies which he should receive 
belonging to the plaintiff, aud the breach assigned was the non¬ 
payment by the clerk of money which he had received on account 
of the plaintiff aud his partner, it was held that this wus beyond 
the scope of the defendant's engagement (a). 

Bonda and guarantee* under ttcal to partnevehips and 
association *.—If a bond be given to secure the faithful services of 
a clerk to a firm iu partnership, or the repayment of advances 
made by the firm, and any change takes place in the constitution 
of the co-partnership, either by tho death or retirement of existing 
partners, or the accession of new partners, the contract of surety¬ 
ship is at an end, unless it appears to havo been the intention of 
the contracting parties that the security should be a continuing 
security, and should remain iu force throughout all changes in the 
co-partnership (t). This was held to be the case where a bond 
was given # by a surety to the several partners of a banking house 
nominatim to secure the repayment to them, “ or either of them," 
of advances to be made “ by them ” to the principal (u). This 
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principle of construction, narrowing the liability of the surety, 
applies with still greater force in the oa$e of bonds conditioned for 
the re-payment of advances to be made.to.a firm, gr to either of 
the partnert. Where, therefore, a surety becomes bound for the 
re-payment of advances made to two persons in partnership, or to 
cjther of them, and one dies, the liability of the • surety will not 
extend to advances made to the survivor (j*). If the liability of 
the-suicty is iutended to contiuuo after the retirement as well as 
. the death of one of seveial ]>eiHous in partnership* such intention 
'must be manifested with apiccision not to be ini6Uken (y). By 
tho.19 & 20 Viet. c. 97, s. 4, which is simply an affirmance of the 
Jaw as it previously stood (c), it is euacted, that tio promise to 
answer for the debt, default, or miscarriage of another made to a 
firm, and no promise to answer for the debt, default, or miscairiagc 
of a firm, shall Imj binding on the poison making the promise in 
reflect of till) tiling done, or omitted to be done, after a change in 
any one or more of the poisons constituting th* firm,-unless the 
in tout ion of the parties that such promise* shall continue to l»o 
binding, notwithstanding such change, shall appear, either by 
express stipulation or by necessary implication {a). 

Limitation oj the liiibi/ity of the surely.—K a bond or 
guarantee is given by a suiety to secure the rc-puyment of 
advances of money to the piincipal, provided such tulyntico* do 
not exceed in the whole, at any one time, a ccitain; limited 
amount, the proviso piotccti. tho surety from being a^awetublo, 
beyond the amount named, but does not lender tfeo obligation 
void if the advances go beyond it (A), unless that clearly Aflphpfft to 
have been the intcutiou of the pai tics (c). A guarantco-’to fto&ue 
monies to be advanced to a third paity ou discount ," for the space 
of twelve calendar months,” is couutennnndablc within that time 


.although some bills may have l»eeii discounted and repaid liefoiv 
notice (</)- Wheio a surety gives n continuing guarantee limited 
in amount to secure the flouting Malice which may from time to 
time be due from the principal to the creditor, the guarantee is, as 
between the suicty and the creditor, to be construed as applicable 
to a part only of the debt co-cxtenrive with tho amoun(f x of tho 
guarantee. But a guarantee limited in amount for a dett already 
ascertained which exceeds that limit is not primd facie *to bo 
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construed as a security fop part of the debt oulj. 'It i» a .question 
of construction for the Cqurt (c) v Where the- wife guaranteed as 
follows: w In consideration of yon having at my request agreed.to 
supply goods to my husband, I do hereby guaranteey6u tjie sum-pf 
£500,” k was held to guarantee the payment of goods supplied, 
after the date of the guarantee only (/). ^ * 

C&ntinyLiig liobUUU* .—Where a bond, given by the defendant 
k M wrety, recited that the plaintiffs lind agreed to advance to thd 
principal ‘'any sums of money not exceeding, at any one or more 1 
time or times, the sum of200/. in the whole,*’ aud the bond was con-' * 
. diiioned fbi^the payment by the defendant as surety, of "alland 
every fnich wtfn 6r sums of money, not exceeding the sum of 200 l. 

. M aforesaid," as the-plaintiffs should advance, it was held that this 
•bond .war.a continuing or standing security, not confined to the 
•flrat 200/. advanced, but extending to a 11 future advances and pay¬ 
ments that-might at any time be made by the plaintiffs (g). The 
courts, however, in the case of contracts of suretyship under seal, 

• lean dn favour of a construction limiting tho liability of the surety 
“to some'particular supply or advance, so as to confiuo it within ‘ 
an as^H&incd definite limit, rather than extending it to a gendlnl 
und cbtitoiuous supply, creating an indefinite liability, from which 
the aOretiy might have no means of relieving himself during the 
whole life of the ’principal (A). In the case of simplo contracts, on 
the otl\pr hand, no such leaning is found, 'llms, where the de¬ 
fendant gave to the plaintiff a guarantee for the payment of " any 
gopdsto hatfi or may supply W. P. to the amount of 100f., M it was 
held tbafr Ao guarantee was a continuing or standing guarantee, 
.oxAidmg to all supplies of goods at any time furnished, so long os 
the parties continued to deal together (<). So, where the guarantee 
was, "la consideration of your supplying my nephew with earthen¬ 
ware apcTchina, I hereby guarantee the payment of any bills you 

• Tnqr.'dnty upon him cm account thereof to the amount of 2,001.” 
it wosjmld to be a continuing guarantee, remaining as a standing 

rfiCCUrity .to the amount specified, so long as the supply of earthen- x 
ware Usfecl (k). From a continued liability under seal the surety 
has ho 0i4ans of escape at common law; he cannot recal the bond, 
.covenAut/or obligation, that he has entered into, and say that he 
will. ^e no longer responsible for advances or supplies to the 
priuclpaj, unless in the contract of suretyship he has expressly 
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reserved to liimsclf such a power (0 ; and his liability may bo 
prolonged indefinitely, and for the whole life of the principal. 
But, in the case of simple contract*, the surety (though liable for 
all advances and supplies that have been made on the faith of his 
promise) may at any time revoke such promise, and discharge 
himself from the future and continuing liability by giving notice 
to that effect. 

The following guarantees have been held to import a continuing 
liability: " I consider myself bound for any debt A. B. may con¬ 
tract with you in his business not to exceed 100 /." (m); “ I undertake 
to be answerable to the extent of 100 /. for any tallow supplied by 
you to A. B.” (ti); " I hereby agree to guarantee the payment of 
goods to be delivered in umbrellas to S. & Co., according to tbe 
custom of their trading with you in the sum of 200/." (o); “ As au 
inducement to you to sell W. O. goods and continue your dealings 
with him, I hereby undertake to guarantee you in a sum of 100 /. 
payable to you in default on the part of the said W. C. for two 
months" (;>); “ In consideration of your agreeing to supply goods 
to K., wo agree to guamntco any future debt with you to the 
amount of 600/.’’ ( 7 ); “ In consideration of the credit given by the 
H. G. C. Co. to my son, for coal supplied by them to him, I hereby 
hold myself responsible as a guarantee to them for the sum of 
100 /.; and, in default of his payment of any accounts due, I bind 
myself by this note to pay to the H. G. C. Co. whatever may be 
owing, to an amount not exceeding the sum of 100 /." (r). 

Quamntee* not importing a continuing liability. —The fol¬ 
lowing guarantees have, on the other hand, been held to limit the 
liability of the surety to one solitary transaction, or to a particular 
course of dealing to a certain amount, aud to be discharged or 
extinguished ns soon as supplies or advances to the amount named 
have been mode, and paid for or satisfied by the principal: “ I 
engage to guarantee the payment of A. M. to the extent of 60/. at 
quarterly account, bill two months, for goods to be purchased by 
him of you "(a); "I agree to be answerable to K. for the amount 
ft of five sacks of flour, to be delivered to W. P., payable in one 
mouth " (/); 44 1 agree to be answerable for the payment of 50/. 
for T. L., in case he docs not pay for the gin he receives from 
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you”(u). Where the guarantee was, “In consideratirm of your 
supplying Mr. S. with goods to the extent of 100/., I undertake to 
pay you if he does not,” it was held that the liability of the surety 
was dependent upon credit to the amount of 100/. being given if 
required, but that, if the debtor did not demand 100/. worth of 
goods, the surety would be liable for whatever was supplied (x). 
But, where the surety guarantees only the payment of one sum in 
solido, provided goods to the amount guaranteed are furnished, there 
is no cause of action against the surety until the full amount btos 
been supplied (y). 

‘ Conditions jnecedent to the liability of the surety. —If the con¬ 
tinued liability of the surety is mnde dependent, upon the observ¬ 
ance of certain terms and conditions by the creditor, these tevms 
must be strictly obeyed, or the surety will be discharged (s). 
Therefore, where the creditor took a warrant of attorney from the 
principal debtor with a stipulation for tho benefit of the surety 
that, on notice from the latter, the creditor should enter up judg¬ 
ment and levy execution upon the warrant of attorney, and apply 
the proceeds in reduction of the debt, and the creditor neglbcted 
to file the warrant of attorney, and to keep it up as an efficient 
security, it was held that the surety was discharged (a). Where 
a party has consented to be co-surety with another, he caunot bo 
made responsible if the other jwirty refuses or neglects to be bound. 
Where, therefore, one of two intended co-sureties executed a deed 
of covenant for tho repayment of advances to be made to the 
principal debtor, on the understanding that the money would not 
be advanced until tho deed was executed by the other surety, and 
the deed nevor was executed by the other surety, it was held that 
tho executing surety was entitled in equity to be discharged from 
every part of the debt (/>). But a surety, who has executed a Ixmd 
on the faith of its being executed by the principal debtor also, 
cannot be released from his obligation on the ground that the 
principal has never executed it, if the principal has executed an 
instrument on which the surety may sue him and become a 
specialty.creditor of his (c). 

Duty of the person guaranteed. —Where the person guaranteed 
does any act injurious to the surety, or inconsistent with his 
rights, or omits to do any act which his duty enjoins him to do, 
and the omission proves injurious to the surety, the latter will be 

(h) Nicholson r. Paget, 1 U HI. 4S. C. P. 1*3. 

(z) Dimmed: r. St aria, 14 M. A W. (a) Walton v. AJcocL, 22 L J. Ch. 
758 i 15 L. J. Ex. 65. 858 ; 17 Jor. 858. 

(V) Johnson r. Oaral'j, 26 Law T. It. (6) Evans t. Bmnlrufgc, 8 D. V. AG. 

72. 100 ; 25 L. J. Ch. 884 ; Bonscr v. Cox, 

(2) Wails r. ShullIncordi, 5 H. A N. 4 Bear. 379. 

235 ; 20 L. J. Ex. 234 ; Ixncrmco v. (c) Cooper r. Brant, L. It. 4 Kq. 45; 
WdbusUy, 12 C. B. N. S. 808 ; 31 L. J. 36 L. J. Ch. 48L 
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discharged ( d ). Thus, in the cases of bonds and guarantees given 
to an employer to secure the faithful services of a clerk or servant 
In his employment, the surety has a right to expect from the 
employer that he will call upon such clerk or servant to account 
in the ordinary course of business, and tliat ho will not trust him 
beyond the bounds of ordinary prudence (e). But the mere passive 
inactivity of the principal to whom a guarantee has been given, 
or his neglect to call the principal debtor to account, and to 
enforce payment against him, do not discharge the surety ; there 
must be some positive act done to the prejudice of the surety, or 
such a degree of negligence as to imply connivance, and amount to 
fraud. The surety guarantees the honesty of the person employed 
and is not entitled to be relieved from his obligation because the 
employer fails to use all the means in his power to guard against 
the consequences of dishonesty (/). If, however, the master 
discovers that the person employed has l>con guilty of dishonesty, 
ho must inform the surety, who has thereupon a right to withdraw 
from his guarantee (y ); and, if he omits so to do, the surety will 
be discharged so far ns subsequent acts of dishonesty are con¬ 
cerned (h). 

Alteration of the jirincijxtl obligation discharging the surety. 
—If a new contract is substituted in the place of the original 
contract, or if the original contract is altered in any material point 
without the surety’s consent, so ns to constitute n new agreement 
varying substantially from the former, the surety is no longer 
bound ( i ). But, where one enters into a bond as surety for the 
performance by another of two things which are separate and 
distinct, a sulwequcnt alteration of the principal’s contract as to 
one of them without the surety’s consent docs not release the 
surety from his contract of suretyship ns to the other (I). Where 
tho defendant hail as surety signed a joint and several promissory 
note with the principal debtor, having no reason to suppose that 
any one else was to sign it, and afterwards the payee, without the 
knowledge of the defendant, induced another person to sign it 
in order to strengthen the security, it was held that the defen¬ 
dant was discliargcd from liability (/). If the guarantee is a 

<rf) Watts r. Skattlnrvrlh, 29 L. J. Kx. (i) Whitcher r. Hall, 5B.kC. 276 ; 
■234; 5 H. k N. 235. Denar v. Uaalunald, 3 H. L. C, 239 ; 

(e) .Smith v. Bank of Scotland , 1 Dow, Gen. St. Ear. Co. v. Halt, 6 C. H. N. 8. 

292. 650; PoUk y. Ercrilt, 1 Q. R I). 669. 

(/) Black y. The Ottoman flank, 15 (!•) Harrison r. Seymour, L. K. 1 C. 

Moo. P. C. 472. P. 518; 35 L. J. C. P. 264. 

( q) flurgas v. Ere, L. R. 13 Kq. 450 ; (0 Gardner r. Walsh, 6 E. k R 88 ; 

41 L. J. Ch. 515. 24 L. J. Q. B. 284, oremiling Cation r. 

(A) Phillip* y. Fanil, L. R. 7 Q. R Simpson, 8 Ad. k K. 136; *c*tlao Holme 

666; 41 L. J. Q. B. 293 ; Sanderson v. v. BrmutiB, 3 Q. R D. 495. 

Aston, L. R. 8 Ex. 73; 42 L. J. Ex. 64. 
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guarantee of the honesty and good conduct of the principal in any 
particular course of dealing with the plaintiff, that course of dealing 
is part of the agreement of the plaintiff with the surety, and the 
plaintiff cannot alter it and keep the surety liable. But, when the 
course of dealing is left to the option of the plaintiff altogether, or 
within certain limits, and is allowed by the contract, the surety 
cannot complain of an alteration which he has himself permittod 
(ante, p. G54). 

Extension of the time of * ixtyment .—If a man becomes surety 
for the payment of a debt secured by the bond of the debtor, 
payable at a given day, and the creditor, before the day of payment 
has arrived, by an indorsement under seal on the bond, extends 
the time of payment, this is a material variation, amounting to 
the substitution of a new engagement in the place of the original 
contract, for the performance of which the surety is not bound (m) r 
Any enlargement of the timo of payment by a binding contract 
with thfe principal debtor which tics up the hands of the creditor, 
and prevents him from suing the principal Hcbtor upon the original 
obligation, discharges the surety, if it has been mado without his 
assent or authority, inasmuch as the situation of the surety is 
varied and his liability prolonged beyond what was originally con¬ 
templated (?i). As soon us the princijiftl debtor him mode default, 
the surety has a right to step in and pay the debt, und require the 
creditor to sue, or allow him to sue, tho principal in his, the 
creditor’s name ; and, if the creditor has voluntarily placed himself 
in such a position as to l>e compelled to say ho cannot suo the 
principal debtor, lie thereby discharges the surety (o). But a 
contract with a stranger to give time to the principal debtor, 
which contract does not prevent the surety from discharging the 
debt and pursuing his remedy over against the principal debtor, 
will not discharge such surety from liability (;>); and it must be 
proved that there was cither a new security given to exteud the 
time of payment, or a binding agreement upon sufficient considera¬ 
tion to suspend the remedy ( 7 ). If after a right of actiou accrues 
to a creditor against two or more persons, he is informed that one of 
them is a surety only, and after that he gives time to the principal 
without the consent or knowledge of the surety, the surety is 

(jh) Rcea v. Berrington, 2 Ve*. 542. C. R 219 ; Dailey r. Edward*, 34 I* J. 

(m) CohiU r. IVoJfc, 8 Bing. 182 ; 1 Q. B. 45; 4 R A 8. 781 ; The Oriental 
M. Si Sc. 241 ; Eure v. Bartroy, 3 Mod Financial Corporal ion r. Ortrend , Gurney r 

221; Mabel r. Smith, 2 Br. C. C. 578 ; 4 Co., L. R. 7 Cli. 142 ; 41 L. J. Ch. 

«u to guarantees authorising the giving 332. 

time to the principal debtor, ace Corjxr (y) Fmzer v. Jordan, 8 E1L A BL 
v. Smith, 4 M. k W. 519 ; V*. Bank of 312. 

Manch. v. Beech, 3 H. A C. 672 ; 34 L. ( 9 ) l'arke, R, Mow r. Hall, 5 Exch. 

J. Ex. 133. 50 ; Bingham r. Corbitt, 34 L. J. Q. B. 

(o) Williams, J., Strong r. Foder, 17 37. 
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discharged (r). The mere giving of additional security by the 
principal to the creditor is not of itself a giving of time by the 
creditor to the principal (a). 

There is no obligation of active diligence against the principal 
debtor on the part of the creditor. It is the business of the surety 
to see that the principal pays, not that of the creditor (t). A mere 
promise, therefore, without consideration, not to sue the principal 
debtor for a certain time will not discharge the surety (tt), nor 
mere laches, or forbearance, or an omission on the part of the 
creditor, promisee, or obligee, to press the debtor or party liable, 
and sue him for the money, without any suspension of the legal 
remedies (x). Nor will a parol agreement to enlarge the time of 
payment discharge the surety, wheu the principal obligation is 
under seal, inasmuch as such parol agreement cannot iu any way 
alter or affect the legal operation of the deed, or restrict or sus-^ 
fend the right of action thereon ; neither will the acceptance by 
creditor of a collateral security from the principal debtor 
operate os a discharge'of the surety, if the position of the latter 
has in nowise been altered or varied thereby (y); nor will the 
surety be discharged, if he himself lias assented to the alteration 
of the principal obligation. In the case of an accommodation bill, 
known to be such to all the parties, the acceptor can only be con¬ 
sidered a surety for tire drawer, so tliat, if time be given to the 
drawer by a binding agreement, without the knowledge.and con¬ 
currence of the acceptor, the acceptor is discharged (z). 

It. and H. being partners, consigned goods to China, and tho 
money was remitted to the plaintiffs, and R. and H. drew bills on 
thorn whether sufficient money was remitted or not, and plaintiffs 
accepted fresh bills to enable them to take up their former accept¬ 
ances, and so give time to R. and H. R. and H. discontinued 
partnership, of which plaintiffs had notice. Plaintiffs renewed 
some bills by accepting now bills of H. It was held that R. was 
not a surety but remained a principal with H. and was not 
discharged by the giving of time to H. (a). 

Proof of suretyship where the relation (Ives not appear ujton 
the face of the contract. —The doctrine of discharge by giving 
time is not confined to cases where the relation of suretyship 

(r) Liquidators of Omrnd, Carney, 4s Jss. Comp. v. Buckle, 4 Moore, 163 ; 
Co. v. Liquidator* of Oriental Financial (taring r. Kthnonds , 0 Bing. 91; Jkiicson 
Corporation, L K. 7 H. I* 348. v. Latces, 23 L. J. Cli. 434. 

(«) Liquidators of Orrrend «C- Qnmey v. (y) Tiropcnny r. Young, 8 B. k C. 
Liquidatorn of Oriental Corjt., supra. 210 ; Bell v. Banks, 3 8c. N. R. 60S. 

(0 Wright v. Sivipsou, 16 Ve* 734 ; (r> Laxtem v. Beat, 2 CftUipb. 180 : 

Jervis, C. J., Strong v. Fader, 17 C. B. Bailey v. Edwards, 4 B. k S. 761: 34 
230. L. J. (1 a 41. 

(u) Tucker v. Laing, 2 K. k J. 749. (a) Swire v. Redman, 1Q.ED. 538. 

. (e) Omt v. Young, Holt, 84; Land. 
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appeai-s on the face of the original oontract between the creditor, 
the principal, and the alleged surety (6). The equity arises from 
* the relation of the co-obligors, or co-promisor inter se, and on 
the knowledge by the creditor of the existence of that relation (c). 
It is held to be inequitable in the creditor knowingly to prejudice 
the rights of the surety, although he may know of tko existence 
of the relation of suretyship only at the time of his dealing with 
the principal debtor so as to prejudice such rights ( d ). But extra¬ 
neous evidence is not admissible for the purpose of showing that 
a party who, on the face of the contract, has incurred a primary 
liability, was only intended to be secondarily liable as a surety 
after the default of another principal contracting party (e). 4 

Effect of yiviwj time to the principal debtor with reserve of 
remedies against the nuirty. —If, after the principal debtor lias 
made default, and the surety has l>ecomc liable to the payment of 
the debt, the creditor, by a binding contract, agrees to give his 
principal debtor time for payraeut, and in the same contract ex¬ 
pressly stipulates for the reservation of all his remedies against 
the surety, the latter will still remain liable, notwithstanding the 
arrangement between the principal and the creditor (/). “ Tho 
reserve of remedies,” observes Parke, B., " has that effect upon 
this principle; first, it rebuts the implication that the surety was 
meant to be discharged, which is one of the reasons why tho surety 
is ordinarily exonerated by such n transaction ; and, secondly, it 
prevents tho rights of tho surety against the principal debtor 
being impaired, tho injury to such rights being the other reason ; 
for the principal debtor cannot complain if, the instant after¬ 
wards, the surety enforces those rights against him; and his 
consent that the creditor shall have recourse against the surety is 
impliedly a consent that the surety sliall have recourse against 
him ” iff). And, if a security is taken which, by extending tho 
time of payment would operate to release the surety, tho creditor 
may prove by parol evidence that an agreement was come to be¬ 
tween the creditor and the principal debtor that tho transaction 
should not have that effect, aud may thus keep alive the liability 
of the surety (/t). 

In the French law, and also in the civil law, an enlargement 

(6) Katruer v. Fums, 28 L. J. Ex. 132. (e) HMirt v. Eyre, 9 CL k Fin. 40 ; 

(r) Dacia v. StninBn 6 De Gex, II. ante-, p. 650. 

AO. 696 : The Oriental Finnttrial for- (f) 1/1. Kldon, Ex jet tic (llewlrnning, 
aeration v. Ovenutd, Gur*”/, «<• Co., L. Buck'* B. C'. 519. 

R. 7 C1l 142 : 41 L. J. (b. 332. See (g) KturnUy v. Coir 16 M. A W. 135 ; 
same cam in H. L., mUe, p. 882. Price v. barker, 4 Ell A Bl. 779 ; 24 

(d) PooUy r. Harrmlinr, 7 EL A H. at L. J. Q. li. 134. 
p. 441; Oroeno ugh r. A rCleUasd, ante, (A) /Fyke v. Ri»rr», 21 L. J. Ch. 618; 
n. 650; Bailey v. Erlwd*, 4 B. A S. Boalcr v. Mayor, 19 C. B. N. S. 76 ; 34 
781 : 34 L. J. Q. B. 41: Taylor y. bur- LJ.CP. 230. 
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.'of the time given to the principal creditor for payment does not 
/discharge the surety. « “ When,” observes Pothier, “the creditor, 
S after the contract has been entered into, accords, through liberality, 
• a certain .term of payment to bis debtor, he cannot laWftilly ex- 
elude the sureties from a participation in the benefit of such term; 
for, as the agreement lias the effect of qualifying the liability 
upon the principal obligation, and extending the term of pay¬ 
ment, the obligation of the sureties necessarily receives the same 
modification, and they have the same term of payment as the 
principal debtor, it being the essence of the contract of surety¬ 
ship that the surety should not be obliged to more than the 
principal” (i). 

Release of the principal debt—Discharge of the surety. —If a 
dobt secured by tho collateral undertaking of a surety be uncon¬ 
ditionally released or satisfied, tho engagement of the surety,is at 
an end, the extinguishment of the principal obligation necessarily 
involving in it the discharge of tho surety. Reo liberate libcmniur 
fdejussures (/.). If, therefore, a creditor, by deed of composition, 
releases his debtor, and precludes himself from suing upon the 
original obligation for the original debt, the surety is discharged, 
unless the lights of the creditor against the surety havo been ex¬ 
pressly reserved on the face of the deed (f), or unless by the terms 
of tho guarantee the surety is not discharged by the release of the 
principal debtor (m). “The surety," observes Pothier, “is dis¬ 
charged by novation of the debt; for he can no longer be bound 
for the first debt for which lie was a surety, since it no longer 
subsists, having been extinguished by the novation ; neither can 
ho be bound for the new debt into which the first has been 
converted, since this new debt is not the debt for which he became 
bound ” (n). 

Release of the jtrincijHtl obligation, with resaw of remedies 
against the surety. —But, if the principal debtor has made default, 
so that the liability of the surety has accrued, and the creditor 
has an immediate right of action against him, the creditor may 
compound with the principal debtor, receiving a portion only of 
tho debt, and may release him from the payment of the residue, 
and at the same time reserve all his rights and remedies against 
the surety. A deed of release of this sort, with reserve of reme¬ 
dies against the surety, is construed as a covenant not to sue, 
iu order that effect may be given to the intention of the jiarties, 

(0 Pothier (Om.io.vnox*), No. 381. J. Ch. 76 220 ; Dig. lib. 14, tit. 3. 

(i) Webb t. Hncilt, 3 Kay k J. 444; (w) Union Bank of Manchester v. 

Verity r. Barrett, 26 L. J. C. P. 1. Beech, 3 H. A C. 672; 34 L. J. Ex. 138. 

(0 Ltxrii v. Jones, 4 B. k C. 613, 616; (») Toth. (Obl.) No. 378 ; Cod. lib. 

Often v. Wynn, L. R. 4 Ch. 204 ; 38 L. 8, tit 41, lex 4. 
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and the right of recoOrse against the surety be presetted (a).. 
Where, therefore, upon the grant of an annuity, two co-euretik 1 ' 
entered into a joint and several covenant for the payment* by'/ 
them of the annuity, iu case of default made by the grantor, and-.,- 
default was made by him, and the co-sureties became liable upon'*/ 
their covenant, and a deed was then entered into between - the 
grantor and grantee of the annuity and one of the co-sureties, 
whereby, in consideration of all arrears of the annuity being paid 
up by such co-surety, the latter was released from the future pay¬ 
ment of the annuity, and from all further liability upon his cove¬ 
nant, bpt it was provided that nothing therein contained should 
prejudice the rights of the grantee of the annuity as against the 
grautor and the other co-surety, it was held that this proviso 
prevented the release from operating as a discharge of the co¬ 
surety, an it did not in anywise prejudice the latter or incrcaso 
his liability (p). But a release of a debt “in like manner as if 
tho debtor had obtained a discharge in bankruptcy ” is an abso¬ 
lute release, and, if given without the surety’s couseut, discharge* 
him ( q ). It seems to bo the result of the authorities that a re¬ 
lease qualified by a reserve of the remedies against sureties allows 
the surety to retain all his rights over against the principal 
debtor, and ojxjratcs only so far as tho rights of the surety may 
not be affected (»•); hut it remain* to be considered in every case, 
whether the arrangement between the princi|Kil debtor and tho 
creditor doc* prejudicially affect tho rights or remedies of tho 
surety (*); for, if it docs, the surety is entitled to say that he is 
discharged (f). 

Rtlftw of one of *fitml co-turdif*. —A release by the creditor 
of one of two or more co-sureties releases all (*). From some of 
the expressions of Lord Kldon (x), it would seem tliat a creditor 
might release one of his joint debtors, and yet, by using some 
language of reservation in the agreement between himself and such 
debtor, keep his remedy entire against the others, even without con¬ 
sulting them; but Lord Eldon’s authority upon this point has been 
expressly overruled (//). 

Payment, by the principal debtor ojiemtiny a* a ilixJuuyr of 
the 8urety.—l( a party becomes surety for the due payment of all 
money that comes to the hand of the principal, the surety is dis- 

(o) Xctilfs ensr, I. K. « Mi. 43; 4 H. L G. 1037. 

T. <A*/iW L K. 7 V. 1*. »; 41 (0 H'njkt r. AW**, 3 Jur. N. 8. 

L C. P. 53. 507. 

( p) Tho*p*>n y. Utk, 3 G. It 552; (*) r. WnM, 1 B. k P. 033. 

Kmnky y. Cole, 10 M. k W. 135. W A> mrft HifoM, 0 Vat 008. 

(a) Cragoe v. Join, L K. 8 Ex. 81; (») MtMum y. EnJI, 4 Ad. i L 

42 L J. Lx. 08. • 683; Km; r. 25 h J. Ch. 

(f) Price y. Barter, ante, p. 063. 104; o to releur of oue of wveral joint 

(i) (her* y. Honan, 20 L J. CL 323; contractor, w pot, p. 1222. 
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charged, if the principal pays in Juefa currency os the parties to 
whom the payment is to be made arc willing to accept. If, there¬ 
fore, they have the option of receiving cash, and choose, neverthe¬ 
less, to take bills or notes from the principal, which are ultimately, 
dishonoured, the surety is nevertheless discharged. Thus, where a 
country banker was appointed treasurer of a poor law union, and 
the defendant became surety to the guardians for the due per¬ 
formance by him of the duties of his office, aud the treasurer made 
a payment to the guardians, partly in cash and partly in the notes 
of his own bank, payable on demand, aud the guardians k>ept the 
notea for a day or two, and the bank then stopped payment, it was 
hold that the guardians, having elected to receive and keep the 
nptes, could not, after the stoppage of the bank, repudiate the pay¬ 
ment os against the surety (z). A payment accepted by the creditor 
in good faith aud without notice, but which is afterwards avoided 
as a fraudulent preference, does not operate as a satisfaction of the 
debt or discharge the surety (n). 

If the primary security proves worthless, whether it was so 
originally, or whether it becomes so afterwards, the surety is not 
discharged, unless the loss or deficiency of the original and primary 
security was occasioned by the act of the creditor (b). If the 
principal debtor has a set-off against the creditor arising out of the 
same transaction, the surety may take advantage of it in an action 
against him by the creditor for the amount guaranteed (c). 

Fmxul on mrctien .—A creditor is not bound to inquire under 
what circumstances his debtor has obtained the concurrence of a 
surety, uuless the dealings are such as fairly to lead a reasonable 
inan to believe that fraud must have been used in order to .obtain 
such concurrence (#/). If a person abstains from inquiry because he 
sees that tho result of inquiry will be to disclose fraud, his want of 
kuowledgc of the fraud affords no excuse. In some cases wilful 
ignorance is not to be distinguished in its equitable consequeuces 
from knowledge (#?). If, when a person agrees to become surety, 
auy material part of the contract betweeu the debtor and creditor 
is misrepresented or concealed from the surety with the knowledge 
of the creditor, the misrepresentation or concealment amounts to a 
fraud upon the surety, and discharges him from his engagement (/); 
but the principal is not bound to disclose to the surety every 

(:) Ohi inf. Lick. C'h. v. ilnrac, 1 )l. Fin. 119; WyOeir. Lalvudterc, 5 Jur. 
k N. 889. N. a 499. 

(a) PMy v. Cooix, I* H. 6 Q. 1L 790. (e) Uirt* v. Homan, 4 1L L. C. 1035. 

. (b) Hardwick r. Wrinkt, 85 Bear. 133. (/) Stone v. Compton, 6 8c. 848 ; 5 

(c) Bcchtrvaum v. Lctcuc I- K. 7 1'. Bing. N. 8. 142; Bailton v. Hathars, 
P. 372; 41 I. J. i\ P. 181 ; the rule of 10 CL k Fin. 942; Spaight v. Comic, 1 

the civil low was the same, Dig. lib. xvi., H. k M. 359 ; Lee v. Jones, 17 C. B. N. 

tit. 2, sect 4. 482; 34 L. J. C. P. 131; Bled v. 

(rf) Hamilton v. Watson, 12 CL k Brown, 3 Gilt 450. - 
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material circumstance known to him that may be calculated to affect 
or increase the responsibility of the surety (^). When a widow in 
straitened circumstances took a house upon the terms that she was 
to take, the furniture of the preceding tenant at a valuation, pro- 
• vided she could raise tho money, and a surety came forward upon 
the understanding that the price to be paid by her for the furniture 
had been settled at 70/., and became responsible for the payment of 
that amount, but it afterwards appeared that there had been a secret 
understanding between the widow and the parties, that the real. 
price wfis to-be 100/., and that the widow had given two promissory 
notes to secure the payment of the additional 30/., the existence of 
which, as well as of the underhand agreement, had liecn kept back 
from the surety, it was held that the transaction was a gross fraqd 
upon the latter (k). So, where u surety hod given a guarantee to 
the creditor to secure payment of iron of the value of 200/., to be 
supplied to the principal debtor, and it appeared that there had 
been a private agreement between the creditor and the principal 
debtor, that the latter should pay 10s. per ton beyond the market 
price, to be applied in liquidation of an old standing debt due to 
the former, it was held that the agreemeut was a fraud upon tho 
surety, which discharged him from liability upon his contract (/). 
Where a surety was induced to execute a bond on a representation 
by the obligee that the principal was not indebted to him, which 
statement was untrue, it was held that he was entitled to have the 
bond caucelled (A). 

If a man finds that his agent has betrayed his trust, that he 
owes him a sum of moucy,or that it is likely ho is in his debt, and, 
under such circumstances, requires sureties for his fidelity, holding 
him out as a trustworthy person, knowing, or having ground to 
believe, thot he is not so, he cannot afterwards avail himself of a 
guarantee obtained from a party who was ignorant of what was 
known to, and ought to have been disclosed by, tho employer (/). 
So, if a person whose honesty is guaranteed makes defalcations, which 
the employer condones without notice to the guarantor, the latter 
is not liable for subsequent defalcations (m). But, if a person having 
doubts as to the circumstances of his agent, and therefore requiring 
fresh sureties, states his doubts at the time to these sureties, they 
have no right to complain when they are called upon to fulfil their 
engagement (/). 

Discharge of the surely by the death of the principal .—Where 

. (g) North Brit. Am. Co. v. Lh’jd, 10 r. Joel, 1 J)o G. F. k J. 240. 

Exch. 623 ; 24 L J. Ex. 14. (/) AWA v. (hr. A- Co. Sank#Scot., 

(A) Jackmm V. DucAairc , 3 T. R. 652. 1 Dow, 292. 

(i) Bidcoek r. Bishop, 5 D. i K 509, (**) Phillips r. Fosnll, L. R. 7 Q. 15. 

611 : 3 B. k C. 606. 66tf ; 41 I* J. Q. D- M3. 

(A) Blot v. BrtAcn, 3 Giff. 450; Cooper 
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the liability of the surety does Dot . 0111*600111 after default has been 
made by the principal, and the latter dies before makiug default, 
the surety is discharged. Thus, where A. becomes bound for 
the appearance or surrender of B. by a particular day, and B. 
dies before the day, A. is discharged from his obligation (n). 

Death of surety. —A. having guaranteed thus: u To C. 
I request you will credit B.; and, in consideration thereof, I 
guarantee the running balance;" it was held that the promise 
was not revoked by A.’s death without notice to C. from the 
executor ( 0 ). It seems that after notice of the death the guarantee 
is revoked except where the consideration is giveu once for all, and 
is not for future advances (j>). 

Indemnification of sureties .—When the engagement of the 
surety is made with the knowledge and consent of the principal, 
there is in |»int of law an implied request from the latter to the 
surety to intervene on his, the princijMd's, behalf, if the latter 
makes default; and money paid by the surety for the purpose of 
discharging the claim against the principal is money paid for the 
use of the principal at his request, which may bo recovered from 
the latter ( 7 ). The surety need not wait for the commencement 
of an action against the principal (r) ; but he cannot accelerate the 
liability of the latter; and, if ho pays money voluntarily which ho 
was not under any legal obligation to j»ay, he has no ground of 
action against the principal until the time of paymeut is past. A 
surety who has jniid the debt of his princijHil is entitled to rank as 
a simple contnict creditor for the amount, and, if made executor, 
to retain it out of the assets of the principal against all other 
creditors of equal degree (s). If A. has expressly agreed to in¬ 
demnify B. against a |»articular claim or demand, and an action is 
brought on that demand against B., B. may then give notice to A. 
to come in and defend the action, and, if A. refuses to come in, B. 
may compromise at once on the best terms he can get, and then 
bring an action on the contract of indemnity. On the other baud, 
if B. docs not choose to trust A. with the defence to the action, he 
may if lie pleases go on and defend it, and if the verdict is obtaiued 
against him and judgment signed on it, that judgment Is con¬ 
clusive localise that is the meaning of the contract between the 
parties (/)• 

in) XfKiri'utr t. iStnrijal'-, W. J'nn-M, 29. Itmjd v. Brool*, 34 I- J. Ch. 605 ; Si 
(n) linitlbnnj v. Mmynu, 1 II. L l'. qs'ul uuirm fidrjuxmor)»ru rwmtlrerif, rjn* 
249; 31 L. .1. Kx. 462; nml »•« Iltrri** rrm/rntfuti ru**\ hitbrt chih ro mnnda/i 
v. Firmed/, L. K. 15 Kij. 311 ; ik 9 Ch. jmtieiu /w. In*tit lib. 3. tit 21, § 6. 

866, 869. (r) SmoII r. Currie, 5 Do (i. M. & G. 

( v) Caslthui v. f'/rmrutMAt, 5 (J. B. 159. 

1>. 42 ; LlvffiU ▼. J/orjtrr, 16 Ch. I). («) Boyt v. Brooke, 34 L. J. Ch. 605. 

290. (1) rer Mellinh, L. J., Parker v. Lewis, 

W) Kfartley y. Cote, 16 N. & W. 128; L. B. 8 Cli. 1035,1059. 
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By the French law, whether the surety has paid in consequence 
of a judgment of a court of law, or voluntarily and without legal 
process, is a matter of no moment; for, in either case, utUiier 
debitorU ncgotium geriL He has procured his discharge from the 
debt, and ought, consequently, to be re-irabursed what it cost him 
to do so. But, if he lias paid before the time of payment has 
elapsed, he cannot have recourse against the principal debtor until 
afterwards; for he ought not by his own act to deprive the latter 
of the terra of indulgence which he lias a right to enjoy (it). The 
surety may, however, by express contract, obtain a right to sue 
the latter before he has himself paid or satisfied the principal 
obligation. If the principal, for example, covenants with the 
surety that he will pay the creditor the debt by a day named, and 
makes default, the surety may sue him for the amount, although 
he has not himself, at the time he brings the action, paid any 
portion of the debt (or). By the law of France, and by the civil 
law, the surety is under no necessity for securing to himself this 
right by express contract; for, whenever the principal debtor falls 
into embarrassed circumstances, and is threatened with insolvency, 
that law accords to the surety a right to attach tho goods and 
chattels of the principal debtor, and so provide himself with funds 
beforehand to answer the engagement lie has entered into on his 
behalf ( y ). 

If the surety has bound himself for the payment of a debt due 
from several joint debtors, and has been compelled to pay money 
on their joint account, they arc jointly responsible to hint for the 
re-payment of the amount (-). 

Contribution between com retie *.—It has previously been 
stated that, if several persons together become surety for one prin¬ 
cipal in respect of the same debt and transaction, cither jointly or 
severally, or by the same or different contracts («), and one of such 
co-sureties, after the liability of the principal has arisen, pays the 
debt, or satisfies the whole debt or claim, or more than his own 
proportion of it, he may have recourse to his co-sureties for contri¬ 
bution, and recover from them their several proportions of the 
common liability in an action for money paid by him for their 
use (b), unless the plaintiff seeking contribution has promised to 
save the defendant harmless (c), or the defendant has become 
surety at the request of the plaintiff and for his accommodation (d). 


(h) Poth. (Obi-) No. 431, 439 ; Di* 
lib. 17, tit 1, l«x 22. 

(ar) Locmmar* v. Jlatlford, 9 M. k W. 
657. 

(y) Poth. (Obl.) No. 442; Cod. lib. 4, 
tit 35, lex 10. 

(:) Poth. (Obu) No. 440. 


(а) And although they do not know or 
osi li other'* liability ; Jkrimj v. Earl of 
IVinrhelsut, 1 Cox, 318 ; Whiling v. 
Burke. , L. K. 10 Eq. 539; ib. 6 Ch. 842. 

(б) Kemy v. Findru. 12 M. It W. 421. 
(e) Thomas r. Cooke, 8 R It C. 728. 
id) Turner v. Davies, 2 Eap. 478. 
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In equity, where one of three sureties had paid a sum of money, it 
was held that ho was entitled to recover one moiety from another 
of the co-sureties, the third having become insolvent («); bat at 
law ono of three co-sureties could only recover against any one of 
the others on aliquot proportion of the money paid, regard being 
had to the number of the sureties (/). 

If one of two co-sureties pays part'of the debt only, and leas 
than his moiety, he is not entitled to resort to his co-surety for 
contribution; for the latter might subsequently have to pay an 
equal or greater portion of the debt; in the former of which 
coses such co-surety would have no contribution to pay, and in 
the latter he would have one to receive; and it would tend to 
multiplicity of suits and great inconvenience, if each co-surety 
might Kuo all the others for a ruteablo proportion of what he had 
paid, the instant lie had paid any part of the debt. But, when* 
over it appears that ono has paid moro than his proportion of 
what the co-sureties can ever bo called upon to pay, then, and 
not till then, it is also clear that such part ought to *bo repaid by 
the others, and that an action will lie for it (r/). Where the 
plaintiff and defendant, t*»gcther with the principal debtor, signed 
a joint and several promissory note, payable two months after date, 
as sureties for such principal debtor, and the latter paid only a 
portion of the amount of the noto on its becoming due', and the 
plaintiff then paid the residue, although no demand hod been 
made upon him by the creditor for payment, and subsequently 
brought his action against the defendant, his co-surety, for contri¬ 
bution, it was held that he was entitled to recover a moiety of the 
amount he had paid (h). All persons who by common consent 
put their names to an accommodation bill, whether as doiwers, 
acceptors, or indorsers, in order that one of them may get the bill 
discounted for his own benefit, are co-sureties for the due payment 
of the bill; and, if the bill is dishonoured at maturity, and one of 
them is compelled to pay the amount of the bill, and thus releases 
all the other parties from their common liability upon the in¬ 
strument, tho one so paying is entitled to contribution from the 
others (#). # 

The principle of contribution amongst sureties has been estab¬ 
lished by the French jurists, oliserves Pothier, upon a principle of 
equity, which does not permit the co-sureties, who were all equally 
liable to the payment, and have all been equally benefited by tho 
discharge of the principal obligation, to profit at the expense of 

(c) JHv r. Rich, 1 Ch. C. 34 ; /7/Vrft- 6 II. ft W. 169; Ex parte Snovxi™, )7 
tunn r. HUtrart, 3 Drew. 271. t'h. D. 44. 

{/) Uniatt v. L", 6 It. ft C. 697 ; (A) Pitt v. Pnmord, 8 M. & W. 539. 

A>w*/» v. FimlfH, 12 M. ft W. 421. (0 Il'jwJdn r. Wkrelrr, 10 C. B. N. 

(ffj Parke, 1ft, Darien v. Humpkrrya, S. 561 ; 30 L. J. C. 1*. 350. 
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him by whom the payment has been made, and who has acted for 
the benefit of his co-sureties at the same time that he was acting 
for himself (k). , The civil law docs not admit the principle of con¬ 
tribution betweeit co-sureties, but enables each of them, before 
action brought,' to protect himself from being sued for more than 
his own share (/). A surety is bound to bring into hotchpot for the 
benefit of his co-sureties insecurity given to him by tho principal 
debtor, although he only consented to be surety upon having such 
security given him, and although the other sureties were not even 
aware of his haring taken such security (m). 

Assignments of judgments and securities to the hid ety to 
enable him to (Main indrmvipcation .—Every person who, being 
surety for the debt or duty of another, or being liable with auother 
for any debt or duty, shall pay such debt or perform Riich duty, is 
entitled (10 k 20 Viet c. 07, s. •>) to have assigned to him, or to a 
trustee for him, every judgment, specialty, or other security, held 
by the creditor in respect of the debt or duty, whether such judg¬ 
ment, specialty, or other security shall or shall not bo deemed at 
law to have been satisfied by the payment of the debt or the per¬ 
formance of tho duty ; and such person is entitled to stand in the* 
placo of the creditor and use all the remedies, and, if neod l>e, and 
upon a proper indemnity, to u*c the name of the creditor in auy. 
action or other proceeding, in order to obtain from tho principal 
debtor, or any co-surety, co-contmctor, or co-debtor, indemnifica¬ 
tion for the advances mode, and loss sustained, by the person who 
1 ms paid the debt or performed tho duty; and tho payment or 
performance by the surety is not pleadable in bar of auy such 
action or othy proceeding by him; but no co-surety, co-coutract<>r, 
or co-debtor is entitled to recover from any other co-surety, co-con¬ 
tractor, or co-debtor more than the just proportion to which, as 
between those parties themselves, tho latter is justly liable (?t). 
This section applies to a contract entered into before the passing 
of the Act, provided a breach of it has taken placo and payment 
has been made by the surety after tho passing of the Act(o). 

The creditor is bound to give to the surety the benefit of 
every security which he holds at the time of the contract, and is 


(A) A/fant qnnnt H Teffri girl r a fain: 
de net cm ml,nr temp* qn'it 

faitaii la air***, lea ngnnl pic la icnient 
ifa'il a fait Wtiria <C**c drtls >/«t hut 
Knit COMMIUU arre Ini, Ceq>nU cjrigr, 
qnWl» period hut //art iU ce pn intent, 
,lmit Vs out pfitjJi aidant qur. lai. l’oth. 
(OblA.No. 466 ; Aigcntrc, 213, art. 
1 W. 

(I) Dig. lib. 46, tit. 1, lex 39; lustit 
lib. 3, tit 21, § 4. 


(,m) S/trl v. DUvh, 17 Clu 1). 825, 
following two AuifricMii ; iHUrr v. 
Satcgrr, 30 Vrtii. 412 ; J/ally. Rubinmn, 
8 Imlell, 56. 

<*) HoickrVnr v. Latrrcwe, 9 ('. 11. 
N. 8. 643; 30 L. J. C. I’. 42 ; Dmc r. 
Ldrtt, 32 Heav. 499 ; Strange v. Fool*, 
4 fiifT. 408. 

(o) Dr Wvlf v. Lindsell, L R. 6 Kx. 
209 ; LockJnni v. J'.eilbj, 1 De Cex k S. 
464 ; 27 L. J. C'h. 54. 
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not in equity allowed in any way to vary the position of the 
surety with reference to those securities (/>); and every security 
which the creditor has the benefit' of at the time the contract of 
suretyship is entered into is supposed to be faade known to the 
surety at the time he is entering into the obligation; and if, 
through any neglect on the part of the .creditor, he is deprived’ 
of the benefit of them, or is put into a different position, from that 
which he was in at the time the contract was entered into, he is 
discharged («/). But the surety is not entitled to hare an assign* 
ment of the principal security, unless he pays the debt in fall (r). 
The indorser of a bill is a surety to the holdeg foe. the payment, 
and laving paid the bill, he is entitled to the benefit of any 
securities deposited with the holder by the acceptor, even although • 
lie was ignorant of such deposit (*). ; • . 

Jv 4 hjmc.nl nyainnt principal not hunting siwcticH. *— A 
judgment recovered against a princi|»al docs not bind a surety, who ’ 
is entitled to have the case proved iU novo (/)• » * : 

Breach of conUnd* of indemnity — Banlm/dci/ of principal 
debtor .—If the principal debtor becomes bankrupt, or is dischasged 
by a resolution under s. 125 of the Bankruptcy Act, *1809, the 
surety remains liable («), but if ho has paid tho debt, he* hps a 
right to stand in the placo of the original creditor agkinst the 
estate of tho principal debtor; and, if the creditor has received a 
dividend out of that estate, the surety has a right to be paid that 
dividend, or to have it deducted from the amount for which he is 
liable ( x ), and to have all future dividends secured to him (?/), unless • 
ho has agreed to waive this right for the benefit of the creditor (x). 
Where a surety guaranteed the payment of any debt which' the ; 
principal debtor might contract from time to time wlfli the 
plaintiffs, as a running balaucc of account, to any amouut uot 
exceeding 401)1, and the plaintiffs, on the faith of this guatontee, 
allowed tho principal to get into their debt to the extent o^ 82 IL, 
and the principal then became insolvent, and assigned his’ effects 
to trustees for the benefit of his creditors, and the plaintiffs pauved 
their debt of 825/. agaiust his estate, aud received from the trustees 
a ^dividend thereon of 8$. 9</. in the pound, and then brought an 

action against the surety on the guarantee, it was held that* tike 

• * 

(p) Penrl v. /tnuvn, 21 Bffav. 186 ; 20 Hath, 6 Ap. Caa. 1. • 

I* 4. Ch. 761. (/) Kr pur(c Young. 17 Ch. D. 608. . 

(«) Nevtou x. f'Morffot, 10 litre, 650 ; (*) Ellin r. 11’Hunt, I* R. 10 fc.40. 

S/ranm v. IMrs, 4 CUT. 412: FnrU* v. (r) Gee v. Puck, 33 L. J. B. -4?; 

Jndsou, 19 Ch. D. HI 5 : IT niffy. Jug, If.Jmm v. M I* R. 0 Ch. 792. ' 

L. R. 7 Q. H. 756 ; 41 L. J. (j. B. 322. ur) Thornton v. M'Krinm, 1 Hem. k ' 

Sco also Enin/nno v. Juggins, 5 Q. B. 1). AL 525 ; 32 L. J. Cli. «9. • 

138; C. A. 422. (:) Thr XliiUnnd /tanking &>. v. 

(r) Jftcnrt r. Lotto, 4 Alaoj. H. L. t*. Chambers, I* R. 7 E*]. 179; ib. * Ch. 
988. 398. 

• (*) Duncan <L Co. r. A’ l S. Wrln * . . / 
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dividend was to be’deducted rateably from the whole debt, as well 
the part covered by the guarantee as the j>art which was left 
uncovered; and that the plaintiffs were trustees'for the surety of 
the dividend of that portion of the debt wLIch was covered by the 
gUarintee, and' could only recover from the surety the balance 
^remaining of .the 4(K )l. after deducting the dividend (o). So, where 
two persons separately guaranteed the payment of all goods supplied 
to A. E, so'that their liability should not exceed 2301. each, and 
g<K>d* were supplied to A. B. to the amount of C571., and he then 
became bankrupt, and the creditor proved for the wholo amount, 
and; having gtyaii)fd 2501. from each of tho guarantors, afterwards 
received £& ldyn the pound on tho C571., it was hold that oach 
of-the guarantors was entitled to a pait of this dividend bearing 
to the whole the same proportion as 2301. to 0371. (6). 

Recovery of interest on money paid by sureties —In cases of 
contracts of indemnity or suretyship, where a surety has beeu 
compelled te pay money which tho principal debtor ought to have 
paid, and has, consequently, been damnified by the loss of the use 
of his money, he is entitled, in an action ou the implied contract 
of indemnity against the principal, to recover interest on tho 
money he Kas been compelled to pay (c), for in every contract of 
indemnity the party damnified is entitled to recover all such 
damages, .costs, and charges as reasonably and natuially result 
from the' fulfilment by him of the obligation he lias contiacted ou 
behalf of*the principal dcbtoi (<l) 

byarantees by one of ecu eml jxiitnas in the name of the eo- 
partnership. —Where one of beveial paitncrs gave a guarantee in 
the ttading name of the firm to secure the payment of a debt of a 
tlyrd'party, it was held by Lord Ellcnboiough that there was no 
implied authority resulting from the mere existence of tho co¬ 
partnership to any one or more of the paitucis to pledgo th» 
partnership name for such a puiposc (r). And, where one of two 
attorneys in partneiship together, in order to obtain the discharge 
of a v $fient from custody, signed the paitnorship name to an under¬ 
taking to pay the debt and costs, it was held that tho other 
partner, who had given no express authority to his colleague to 
give*such on undertaking, could not be sued thereon, as thfe gi\ing 
of guarantees and undcrtikings of such a description was not 
within the usual couise of business of attorneys, and the law, 
therefore, would i&isc no inference of any authonty from tho one 


(ef) BardueJl v. LydaV. 5 M. A P. 
336 ; Skt r. Pack, 33 L J Q B 49 
(DJ/oboon v. Ban, L R 6 C*h 792 , 
J Mend Bank. Co. ▼ Ckambnt, L IL 4 
CL Sas. < 


(c) Petr* v Duncomlr, 20 L J Q B. 
242 ; Fsjxntc Bnthap, 16 Ch I> 400. 
(rf) South r HmuU, OLxih 737 
(r) JJunenit v lovfklci, 3( nmi>b. 478. 
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partner to bind the other by such an undertaking (/). But, if the 
guarantee, when it has been given, is notified to the firm, and 
they do not dissent from it, or if it refers to a partnership trans- 
action, and is given to secuie the payment of goods suppliecL or 
money advanced to the firm, and received by the co-partnership, 
and added to the joint stock, or if it has been given to secure the 
performance of something within the ordinary scope and business 
of the firm, and which one partner generally has power to under¬ 
take for on behalf of the firm, it binds all tho partners, and all are 
liablo to be sued thereon { 3 ). 


SECTION IL 

OF MARINE INSURANCE. 

Of contracts of insurance. —Tho contract of insurance is a 
contract whereby one of the contracting parties agrees to take 
upon himself, and protect tho other from, tho risks and accidents to 
which any particular property or any particular individual may be 
exposed, and covenants or promises, in consideration of a sum of 
money which the other contracting i>arty pays or binds himself to 
pay to him as the price of the. risk run, to indemnify the-latter 
against these risks aud accidents. The party who takes the risks 
upon himself, or undertakes to indemnify, is called the assurer or 
insurer, and commonly in our law tho underwriter, from bis sub¬ 
scribing his namo at the bottom of the contract; the party pro¬ 
tected by tho contract, the assured or insured ; and tho money paid 
as the price of the indemnity, the premium for the risk ; whilst the 
contract itself, or rather the written instrument evidencing or con¬ 
stituting it, is called a policy of insurance. Many discussions have 
taken place respecting the precise nature of this contract Pothier 
calls it a species of contract of sale. The assured, he says, are the 
vendors, the assurer the purchaser, aud the thing sold is a risk 
attached to the thing assured (a). Other writers make the con¬ 
tract a contract of letting and hiring; some declare it to be a con¬ 
tract of mandate; and others a contract of partnership. In 'onr 

(/) Tlatlcham v. Young, 5 Q. B. S33; Ex parts Oardom, 15 Ves. 286 : In re 
13 L. J. Q. B. 206 ; BrdUl v. jnUiamt, WiM of England Bank, 14 Ch. D, 817. 

4 Ktch 629. (a) Pothier, Contrtt d'AManmce, 

(9) &r part- Notts, 2 CL & Jm. 306 ; No. 4. 

SaTuliland r. Monk, 2 B. & AliL 679 ; 
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own law it is considered, so for as it relates to sea risks and risks of 
fire, to be a guarantee or contract of indemnity. 

.. Mutual insurance consists in the association of different pro- 
praetors of property exposed to the same risk, with a view of in- 
.demmfying at the common expense those members who suffer loss. 
.The members of such an association are at the some time insurers 
and insured; and the engagement which each of them contracts 
with the'association at large as on insurer is the consideration x>r 
price of the insurance or indemnity which th^ society promises* or 
guarantees to him in return (6). 

Policies of insurances .—The owner of the property or interest 
insured generally pays to the insurer or underwriter a premium at 
a certain rate per cent.; and the latter then subscribes the ordinary 
written or printed instrument, called a policy of insurauce, whereby 
he expresses that he "doth makoassurance” and cause the party 
“ to be insured” in a certain sum, on certain specified property, for 
a certain voyage or for a certain time, against certain risks and 
perils which are enumerated and set forth in the policy. The 
policy is frequently preceded by a "slip," which is a short memo¬ 
randum of the terms of the insurance, to which the underwriters 
subscribe their initials, with the sums for which they are willing to 
engage. But the slip is often nothing more than an offer or pro¬ 
posal of terms preliminary to the contract (c). 

Voyage and time policies—Valued and open policies .—When 
the insurance is on a voyage from oue port to another, without 
reference to time, the policy is called a voyage policy; but, when 
it is from one fixed period to another, such as u from the 1st of 
March, 1875, to tho 1st of January, 1870,” or for three, six, or 
twelve months, &c., the policy is a time policy. Sometimes a policy 
is ro made as to be partly a voyage policy and partly a time 
policy (d). When tho value of the property insured, as between 
the assured and the underwriter, is expressed on the face of the 
policy, the policy is called a valued policy (e). When it is not so 
expressed, but is left to be estimated in case of loss, the policy is 
called an open policy. In the one case the declared value esta¬ 
blishes the pecuniary interest and loss of tho assured as between 
himself and the underwriter; and in the other tHc value has to bo 
proved. “ The only effect of the valuation is fixing the amount of 
the prime cost, ju9t as if the parties admitted it at the trialand 

this must be fairly done, with a view of obtaining a fair indemnity; 

* 


Of Encyc. da Droit, Assurance. 

(c) Roaere r. Macarthey, Park. Ins. 
89 : Parry r. The Great Ship Co., 4 B. 
A 8. 666; 83 L. J. Q. B. 41; pod, p. 
879; Maspmu-y-Hcrmano* v. Mildred , 


9 Q. B. D. Ml. 

(d) Gambia r. Ocean Marine In*. Co.. 
1 Ex. D. 141, C. A. 

(«) WiUon r. Nelson, 5 B. AS. 854; 
S3 L. J. Q. B. 220. 


x x 2 
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for, if the policy be enormously overvalued, that will be evidence 
of fraud (/). In the absence, however, of fraud or wagering, the. 
value stated in the policy is conclusive, however largely in excess 
of the true value ( g ), unless it appears that there is some mistaken* 
to the thing insured ( h ), or some question outside of the contract 
has arisen (ldi). If the value declared is the value of a full cargo, 
and, at the time of the loss, there was not a full caifco on 

board, the insurers are not liable for the full amount of the de- 

• 

dared value, but only for the real loss, and the policy in such case 
must be treated as an open policy (i); for, as the contract is 
strictly a contract of indemnity for a real loss, the law will not 
permit it to be made a means of profit and gain to one of the 
parties at the expense of the other (post, p. 725). 

When the insurance is on goods, to be thereafter declared and 
valued, the assured has tho j>owcr, by duly declaring and valuing 
before knowledge of the loss, to make the policy a valued policy; 
but if the assured do not so declare and value, it is then an open 
policy, and tho interest is matter of evidence at the trial. Tho 
declaration, when made, does not require tho assent of the under¬ 
writers. It is generally put upou the policy for convenience ; but 
this is not necessary, nor is there any necessity for its being in 
writing. Tho makiugof the declaration is not a condition prece¬ 
dent which must be fulfilled by the assured before the liability of 
the underwriter attaches; yet, in order to be available, it must bo 
made and communicated to the underwriters, or some one on their 
behalf, before intelligence has l>een received of the loss of the 
subject-matter of insurance. If it i9 not so made and communi¬ 
cated, the policy becomes, ns we have already seen, an open 
policy (k). Where goods are insured at a value very greatly in 
excess of their real value, the non-disclosure of this circumstance 
to the underwriter may avoid the policy (f). The rule is, that nil 
facts should be disclosed which are material to enable an under¬ 
writer to judge whether he shall accept the risk and at what rate, 
not that merely facts should be disclosed which are material to the 
risk (m). Where the loss of the ship is not the risk insured 
against, but the risk depends upon some other contingency not 
known to have Happened, the fact of the loss of the ship being 
known to both parties at the time the insurance is effected will not 

(J) Loci* v. Rucker, 2 Barr. 1171. 701 ; 17 C. B. N. S. 528 ; 34 L. J. C. P. 

(g) Irving v. Manning, 1 H. I* Cas. 37 ; the eame rule prevails in the owe of 

287 : Barker r. Janxm, L. R. 3 C. P. a rmlued policy on freight; Jkmm * v. 
307. Heme A- Colonial A*. Co., L. K. 7 C. P. 

(A) Williams v. North Chinn Ins. Co., 341 ; 41 L. J. C. P. 162. 

1 0. P. D. 767, C. A. ; see post, p. 725. (A) Harman r. Kingston, 3 C'ampb. 

(AA) Bumand v. Bhcdocanaehi, 7 Ap. 151; Robinson ▼. Touray, id. 150. 

Cm. 333. (i) Ion ides r. Pender, L. R. 9 Q. R 631. 

(i) Tobin v. Harford, 13 C. R N. S. (m) Jticuz v. Ccrusri, 6 <A R D. 222. 



SECT. IL] MARINE INSURANCE. 077 

invalidate the policy; for the knowledge that will vitiate a policy 
moat be a knowledge of the loss of the subject-matter of the con¬ 
tract (n). When the premium is paid down and received at the time 
of the making of the contract, the policy is not usually signed by both 
parties, but only by the insurer ; and in these cases, therefore, it par¬ 
takes of the nature of a guarantee, the insurer warranting the safe 
arrival of the ship, cargo, or merchandise, at the place of destination. 

• Insurable interests—Wagering and gaming policies of in- 
suixince. —By the 19 Geo. 2, c. 37, s. 1, it is enacted, that no 
assurance shall be made by any person on any ship, or on any goods 
or merchandise laden on board thereof, interest or no interest, or 
without further proof of interest than the policy, by way of gaming 
or wagoring, or without benefit of salvage to the assurer; and that 
every such insurance shall bo void (o). The fact of a person being 
named both shipper and consignco in a bill of lading is primd 
facie, but not conclusive, evidence of an insurable interest in him. 
If ho is a mere agent without lien on the goods, or possession of 
them as a bailee, or liability to account for their loss by the perils 
insured against, he has no insurable interest (p). An insurance on 
profits of goods laden on board a vessel is an assurance on goods 
within the meaning of this statute (</), and so it seems is tfti in¬ 
surance upon commission (r). Freight, or the profit derivable 
from the carriage of goods or the hire of a vessel, constitutes a 
good insurablo interest; and so docs the profit which the shipowner 
ordinarily makes from carrying his own goods in his own vessel to 
a distant market, or any profits fairly expected to bo made in tho 
duo course of trade («); also the special property which a carrier 
has in the goods entrusted to him to carry (Q, or the interest which 
an executor has in the property of his testator before probate of 
the will has been granted, or the interest which captors have in 
time of war in the prizes taken by them (u), or which the crown 
has in prizes before condemnation, or tho freight which the freighter 
of a vessel has paid in advance, or the legal and equitable interest 
which mortgagors and mortgagees have in the mortgaged property, 
or the interest which a party has in the security of property thei 
safety of which he has guaranteed for some determinable period (tr). 


(h) Oledstnncs v. R. Ex. Ass. Co., 5 
II. A S. 797 ; 34 L. J. Q. B. 30; Maid 
v. Davison, 8 Ad. k E. 307- 

(o) Lowry v. Rourdim, 2 Dong. 488 ; 
Kent r. Bird, 2 Cown. 683. 

(p) Seayrate r. Union Marine Insu¬ 
rance Co., L. R. 1 G 1\ 305 ; 35 L. J. 
C. P. 172. 

(?) Smith y. Reynolds, 1 H. A N. 223 ; 
26 L J. Ex. 337; D* Mottos r. North, 
L. K. 3 Ex. 186 ; AWcins r. Jvpe, 2 C. 
P. D. 857. 


(r) Allkins v. Jape, supra. 

\s) it‘Sidney r. R. Er. Ass. Co., 14 
Q. B. 634 ; 18 L. J. Q. R 193; Chops w. 
Reynolds, 6 C. B. N. 8. 642; 28 L J. 0. 
1\ 194. 

(0 Crowley r. Cohen, 3 B. A Ad. 478. 
(m) Lc Crtu r. Hughes, Park. Ina. 668; 
Boehm r. Bell, 8 T. R. 154; Irving v. 
Riehanlsuit, 2 B. A Ad. 193. 

(x) Waters v. Monarch Life As*. Co 
5 K. A B. 870; 25 L. J. Q. B. 102. 
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or the interest which a purchaser has in specific, ascertained chattels 
bought by him, but which remain in the hands of the vendor, 
covered by the lien of the latter for the unpaid purchase-money (y), 
or which the charterer of a vessel, or the hirer or lessee of per¬ 
sonalty or realty, has in the property entrusted to him to be used 
fo» hire. It has been decided, .but after the greatest posable 
difference of opinion, that the purchaser of a " cargo ” at sh much 
per cwt. cost and freight, which is to be loaded when a ship which 
is expected arrives, has no insurable interest (z). A defeasible or 
inchoate interest may be insured as well as an absolute and perfect 
interest, but not a mere expectancy (a). The wages of labour 
cannot be assured; for it would take away the stimulus to exertion 
to secure to the workman the payment of his wages at all events, 
and would bo contrary to public policy. Where the insurance does 
not exclude British ships they must be taken to be included (b). 
Formerly tho interest which the underwriter himself acquires in 
the safety of the property he has insured could not have been re¬ 
insured (c); but by the 27 & 28 Viet. c. 56, s. 1, re-insuranco may 
now be effected upon any ship or vessel, or upon any goods, 
v Whenever the policy is effected on property valued at a certain 
sum, hnd it is expressly provided that the policy shall be deemed 
sufficient proof of interest, tho insurance is in principle an in- 
surauco, ‘'interest or no interest,” and void within the statute (d). 
Ah no person can sue upon a policy who is not really interested 
therein, it follows that, if the assured assigns away his interest 
after the making of tho policy, he cannot maiutain an action upon 
it for hia own benefit. He cau sue upon it only in one way, i.e., 
as a trustee for tho assignee in a case where the policy is handed 
over to him upon the assignment (e). But, wherevor ho sustains 
a bwul fide loss by tho destruction of the subject-matter of the 
insurance, he is entitled to be indemnified, and may sue upon the 
contract; and tho court will not allow underwriters to get rid of 
their liability merely because tho name of the party they have 
agreed to indemnify is not on the register (/). If the polioy is 
4)1) goods lost or not lost, tho indemnity extends to past as well as 
future losses; and it is no answor, therefore, to an action on such 
a policy to say that the interest was not acquired until after the 
loss (g). As the fact of the ship being lost at the time the policy 
is effected dooe not prevent such policy from attaching, sq also the 

(y) Sparku v. Marshall, 3 Sc. 172. (d) Morphy t. Bell, 4 Bing. #57 ; 1 

(*) Anderson r. Morict, 1 Ap. Cat. M. & 1*. 498. 

713. (e) Poteto r. Inncs, 11 M. k W. 10. 

(o) Demux v. Steele, 6 Bin*. N. C. (/) Hutchinson v. Wright, 27 L. J. 
371: StocJcdale ▼. Dunlop, 6 M. k W. Ch. 835. 

233. - (g) Sutherland T. PraU, 11 M. k W. 

(A) AlUrinsv. Jupc, supra . 312. 

(«) 19 Geo. 2, c. 37. 
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feet, unknown to the partise, that the ship has arrived safely does 
not prevent a policy from attaching, and the premium is payable 
thereon (A). ... . r 

\ r HdquMiUa of the contract—Con tracts of insurance must be 
expressed in a policy which must specify the particular risk or 
adventure, the names of the subscribers, and the sums insured (t). 
If an/ of these particulars are omitted, or if the policy is for any 
time axoeeding twelve months, it is void (k). And no policy can 
be pleaded or given in evidence unless it is duly stamped, except in 
the case of mutual insurances or formerly of policies mado abroad (J). 
Bat the. slip, although not valid as a contract, may be given in 
evidence to show the intention of the parties (m). By the 28 
Geo. 8, a 56, it is on&ctod that it shall not be lawful for any person' 
to effect a policy of insurance upon any ship, or upon any goods, 
merchandise, or property whatever, without first inserting in such 
policy the name or the usual style and firm of one or more of the 
persons interested in such insurance, or of the consignor or con¬ 
signee, or of the person in Great Britain rcceiviug the order to 
insure and effecting the insurance, or of the person who shall give 
the order to the agent immediately employed to negotiate th<^. 
policy (n). If the policy is effected by the policy broker or agent 
" for the benefit of all parties interested,” thoso last may become 
privy to the contract by adopting it (o); and any person who 
acquires an interest in tho subject-matter of the insurance, whilst 
it is covered and protected by such a policy, may suo thereon for 
an indemnity against loss ( p ). The subject-matter of tho insurance 
must be correctly and clearly described, so that tho things insured 
may be ascertained and identified, and so that it may be kuown to 
what articles the risk attaches, whether it bo to the ship, tho 
freight, or the whole or part of the cargo ( q ). Tho policy need not 
be expressed to be a re-insurance where such is the fact, though it 
would seem that if such a fact were intentionally concealed and were 
material, the policy might be rendered void by tho fraud (r). But 
wherever the peculiar nature of the interest alters the risk such 


(A) Bradford v. Syvumdson, 7 Q. 13. D. 
460. 

(i) 30 Viet c. 23, a. 7; Reid r. Alta*, 
4 fixph. 320 ; Either r. The Liverpool 
Marine insurance Co ., L. R. 8 Q. B. 
409 ; 49 L J. Q. B. 224 ; Ex parte Har¬ 
grove, L. B. 10 C1l 642 ; Edwards r. 
Abetmrro* Ship Ins. Soc 1 Q. B. D. 503. 

(*) 30 Viet; c. 28, as. 7,8. 

(4) 80 Viet. o. 23, a 9. The excep¬ 
tion as t6 policies made abroad is repealed, 
see St L. R. Act 1875. A* to the 
making of alterations in the policy, aee 
30 Viet e. 28, §. 10. By sect 12, in- 
surancea by carriers by sea are to be 


deemed to be contracts for sc* insurance. 

(at) Ivnida r. Pacific insurance Co., 
L. K. 7 Q. B. 617; 41 L. J. Q. B. 190. 

(a) Wolff t. HorvasOt, 1 RkP. 
816 ; Hellish r. Bell, 15 East, 0; Hibbcrt 
v. Martin, 1 Campb. 538. 

(o) Hagrdom v. Olittrson, 2 M. 4 8. 
490; Barlow v. isctie, 4 Moore, 8; 
Stirling r. Vaughan, 11 East, 619. 

(p) Sutherland v. PraU, 11 M. 4 TV. 
290. 

(n) Crowley r. Cohen, 3 B. 4 Ad. 486. 
(r) Mackensic r. Whitworth, L. B. 10 
Bx. 142; 1 Ex. D. 36, C. A. 
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interest is the subject-matter of the insurance, and must be stated 
in the policy (s). 

Matters and things covered by the policy.—K a person insures 
a cargo to be laden on board on tho Brazilian coast, the policy will 
not cover and protect a cargo taken on board on the coast 
Africa (t). If the ship only is ensured, the policy will not, of 
course, cover and protect tho merchandise laden on board (u); and, 
if the insurance is merely on “the ship’s tackle and furniture," it 
will not cover stores, harpoons, lines, and fishing-tackle, put on 
board to be used in the whale fishery (x), unless the vessel is 
described in tho policy as a whaling vessel, and the insurance is 
declared to bo made on a whaling adventure. The provision* of 
the crew are covered by a policy on “the furniture of the ship" (y). 
But, if a ship is disabled and puts into port to re-fit, or is detained 
by an embargo, tho extraordinary wages and provisions for the 
crew during tho detention cannot be charged against the under¬ 
writer of a policy on the ship, cargo, and furniture (*). A mere 
mistake in tho name of the ship will not avoid tho policy and 
discharge the underwriters, if the identity of the vessel with the 
ycsscl named in tho policy is clearly established, and the under¬ 
writers havo in nowise been prejudiced by the mistake (a). What¬ 
ever is considered, by the custom and usage of trade to be compre¬ 
hended under tho term “goods, specie, and effects,” will be covered 
by a policy upon such property. Money expended by the captain 
in tho course of the voyage for tho use of the ship, and for which 
respondentia interest was charged, is in some trades included by 
custom under these words (b). . A general policy of insurance on 
goods laden on board a particular vessel extends to all goods which 
form part of tho cargo, and will cover and protect goods laden on 
deck, provided it is customary for goods to be so laden, and tho 
risk of the insurer is not thereby increased beyond what .must be 
presumed to have been contemplated at the time the insurance 
was effected (c). If the insurance is upon all goods that may bo 
laden on board a particular vessel on an outward and home¬ 
ward voyage, the policy will attach on any goods that may bo 
carried out or brought back on board such vessel ( d ). If tho 
insurance is on goods from “ any port or ports in the East Indies ” 


(•) Mackenzie v. JVhUrcorth, snjrra ; 
1 Ex. D. p. 42. 

(<) Robertson v. French, 4 East, 130. 
(u) Molloy, b. 2, c. 7, a 8. 
lx) Hoskins v. Pickersyill, Park. Ins. 
120 . 

(y) Brough v. Whitmore, 4 T. R. 206. 
(:) Robertson v. Error, 1 T. B. 132 ; 
l)e Vuhz v, Salvador, 4 Ad. k K. 420. 
(«) he Meturicr r. Vaughan, 6 Ent, 


385 ; Ion idea v. Pocijic Ins. Co., L. R. 6 
Q. R 674; 7 Q. B. 517; 41 L J. Q. B. 
190. 

(b) Clover v. Block, 1 Park, Ins. 10; 
soc Hoekenaic r. WhUroorih, 4 B. 10 
Ex. 142 ; 1 Ex. D. 36, C. A. 

(c) ha Costa v. Edmunds, 4 Conipb. 
112 . 

(d) Grant r. Paxton, 1 Taunt 463. 
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to “any port or ports* in- this countiy, the insurance will cover 
any goods that may be shipped from the East Indies for England, 
whatever vessel may be selected for their conveyance (e). And, if 
an insurance is effected on goods on board * any ship or ships " 
that may sail during a particular period from one port to another, 
or from one part, of the world to another, and goods of tho assured 
are laden on board different vessels, some of which arrive safe and 
others are lost, the assured will have a right to apply the policy to 
the ships that are lost, and the underwriters cannot discharge 
themselves from liability by showing that ships answering the 
description in the policy have arrived safe (/). 

Oral evidence is admissible to explain the customary meaning 
of terms used in a particular trade, but not to add a new terra to 
the contract, or to show that more things were intended *to be 
insured than are ordinarily or customarily included under the 
express terras of the contract 

• • Implied warranties—Seaworthiness of the vessel—Time poli¬ 
cies ami voyage policies. —There is an implied warranty in voyage 
policies on the part of the insurer that tho ship insured is sea¬ 
worthy, “ tight, staunch, and strong,” at the time of the commence¬ 
ment of tho voyage^); but in the case of time policies there is rfo 
such warranty, although the time policy bo effected upon an out¬ 
ward bound ship, lying in a British port, where'the insuring owner 
resides, or on a new vessel about to undertake her first voyage (h). 
Before the assured, however, can recover against the underwriter 
upon a voyage policy, “ he is bound to prove, not only that tho 
ship was tight, staunch, and strong, but that she was properly 
equipped with sails and stores, and that she was manned with a 
sufficient crew to navigate her on the voyage insured. These are 
conditions precedent to the policy attaching; and, if they are not 
complied with, so that tho perils arc enhanced, from whatever 
cause this may arise, and though no fraud was intended by tho 
assured, the underwriters have a right to say they ore not 
liable h (i); but the assured is not obliged to keep the ship sea¬ 
worthy throughout the voyage, or during the period of the 
risk (fc). The insured warrants that the ship is seaworthy for the 
purposes of the particular subject-matter of the insurance. There¬ 
fore in the cose of a policy of insurance on deck cargo, it is not a 


(e) Hunter r. Lealkley, 10 B. & C. 
858. • 

tf) Kcwley r. Ityan , 2 H. Bl. 848. 
lg) Cohn r. Davidson, 2 Q. B. D. 

(4) Pavxus ▼. Sarsfcld, 6 EIL k BL 

200 ; 25 L. J. Q. B. 249 ; Thompson v. 
Hopper, 6 EIL & BL 172; 25 I* J. (A B- 


240; Oi&eon v. Small, 4 II. L a 858: 
Small r. Gibxm, 16 Q. U .158; Michael 
v. Trcdtcin, 17 C. B.. 651; see also 
Dudgeon v. Pembroke, 2 An. Css. 284. 

(*) 1>L Ellen boroogli, I redder burn v. 
Bell, 1 Omni). 1 ; Douglae r. Seougall, 
4 Dow, 269. 

(4) dentine r. Ifnjco k, 8 Moo. P. C. 



682' CONTRACTS OP INDEMNITY. [BK. IL CHAP. IV.' 

compliance with the warranty of seaworthiness that the Ship i* fit 
to encounter ordinary rough weather with safety to hendf bet- 
cause the deck cargo is such as may be readily jettisoned'in- 
such weather (Q. The insurer is entitled to expect that the ship? 
owner will do all that can reasonably be expected to be done^ to 
limit the risk covered by the insurance to those perils incidental 
to navigation which the caro and skill of man cannot provide.' 
against But, where the nature of the adventure and the size and 
class of vessel to be employed, arc known to both parties, the im¬ 
plied warranty of tho shipowner cannot be carried further than 
that he shall do his utmost to make the particular vessel as fit for 
the voyage as she can possibly be made. Therefore, in sending a 
river steamer across the ocean, tho warranty of seaworthiness is 
complied with, if the nature of the adventure is disclosed to the 
underwriter, and the owner docs as much as can reasonably be 
done to make her fit for the voyage, though she may not be con¬ 
sidered seaworthy in the ordinary sense of the term as applied to 
ordinary sea-going vessels (m). 

Non-compliance with the requirements of the statutes respect¬ 
ing the engagement of the crew docs not render a vessel unsea¬ 
worthy ; it must be shown that tho crow was actually insufficient 
in number, or that there was a want of capacity in tho master or 
other officers (n). If a ship becomes leaky or founders without 
any adequato cause as soon as she leaves the port, the pre¬ 
sumption is that tho vessel was unseaworthy at the time she 
put to sea(o). If tho vessel is not properly found with cables, 
anchors, and ground tackling, she is unseaworthy (p ); and so 
she is, if she has an insufficient crew, or an incompetent cap¬ 
tain, or has no pilot on board at those parts of tho voyage where 
a pilot is required (q) ; hut, if a competent master, and crew and 
pilot have been provided in the first iust&nco, the insurer is not 
discharged by their negligence or waut of skill; " for there is no 
implie&warranty on the part of the assured for the continuance 
of tho seaworthiness of the vessel, or for the performance of their 
duty by tho master and crew or pilot during tho whole course of 
the voyage ” (r). If tho master is unable, from stress of weather 
or other causes, to procure a pilot, this is a risk covered by the 


881; Biccard v. Shepherd, 14 Moo. P. C. 
471. 

([) Daniel la r. Harris, L. R. 10 C. 
P. 1. * 

(m) Burges r. Wickham, 3 B. k 8. 
669 ; 33 L. J. Q. B. 17; Clapham r. 
Laugton, 34 L. J. Q. B. 46. 

(n) Redmond ▼. Smith, 8 Sc N. R. 
270. 


(o) Davidson v. Bumand, L R. 4 C. 
P. 117. 

(j>) tVatson v. Clark, 1 Dow, 886; 
Parker r. Pods, S «6. 23; Wilki+ v. 
Gedda, xb. 57. ... 

(a) Tail v. Leri, 14 East, 481. 

(r) Sadler r. Dixon, 8 M. AW, 896; 
6M.AW, 416. 



KABINB INSURANCE. 


688 


sbct . il ] 


policy, and the insurer remains liable («). And, if by accident or 
mistake a vessel sails out of port in an unseaworthy state, and the ' 
defect is remedied before any loss occurs, and she then sails again 
in a seaworthy state, the insurer will be liablo on the policy for a 
subsequent loss (Q. The parties may make any stipulations they 
think fit in the policy respecting the seaworthiness of tho vessel; 
and the insurer may consent to tako her os seaworthy, or insure 
conditionally, on certain repairs being dono. Tho assured also 
impliedly warrants that a loss shall not happen through his own 
personal default, and that he will himself do nothing to enhance 
the risk. If he neglects to have the ship properly documented 
according to her national character, or if he furnishes her 
with simulated papers without the knowledge of tho under¬ 
writers, these last will be released from all liability upon the 
policy in respect of losses occasioned by the neglect, as such 
increased risk is not the risk they intended to tako upon 
themselves (u). 

If the insurance attaches before tho voyage commoncea, it is 
enough if the state of tho ship is commcnsurato with tho then 
risk; and, if tho voyage is such us to require a different comple-, 
ment of men or state of oquipmont in different parts of it, as if i£ 
be a voyage down a canal or river, and thenco to and on tho 
open sea, it is enough if the vessel be nt the time when sho enters 
upon each stago of the navigation properly manned and equippod 
for it (x). In the case of an insuraucc on goods there is no implied 
warranty that the goods are fit to encounter the ordinary risks or 
vicissitudes of tho voyage ; and it is no answer to tho claim of the 
insurer to say that tho goods wore iu an unfit condition to bo 
shipped, unloss it can bo shown that tho loss arose from that un¬ 
fitness (y). In tho caso of an insurance ou goods on board an 
English ship there is no implied warranty that the ship shall con- 
tinuo English (c). 

In a voyage policy of insurance “ at and from a port,” there is 
an implied warranty that the sliip shall bo at tho port within such 
a time that the risk shall not bo materially varied ; and if thore 


(*) Phillips r. Iltadlam, 2 B. ft Ad. 
383. 

(0 Weir v. Aberdeen, 2 B. & AW. 
320; but tee The Quebec Marine In¬ 
surance Co. r. The Commercial Bunk of 
Canada , L R. 3 P. C. 234. 

(u) Otuxlly. Vigne, 15 Enit, 70; Tip** 
▼. Cope , 1 Carapb. 434 ; bnt if the master 
violate* the 16 ft 17 Viet c. 107, post, 
p. 690, by stowing a portion of tho cargo 
on deck, and sails without a cortiflcate of 
clearance, tho absence of that document 
Woes not create a statutory unseaworthi¬ 


ness so os to di*ch&r&o the underwriter, 
Wilson r. Bautin, L. it. 1 Q. B. 162 ; 35 
L. J. Q. B. 87. 

(«) Dvoh v. Sadler, 5 IV. k W. 414; 
8 M. ft W. 899 ; Bouillon v. Lupton, 15 
C. B. N. 8. 138; 33 L. J. C. 1* 87 ; 
The QueUe Mm me I mm oner Co. r. The 
Com urn dal Bank of Canada, supra. 

(y) Kodxl v. Saunders, 17 C. B. N. 8. 
78 ; 33 L. J. C. 1\ 310; Boydr. Dubois, 

8 Campb. 132. 

(:) Deni r. Smith, L. R. 4 Q. B. 414; 
38 L. J. Q. B. 144. 
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is delay beyond such time, the policy does not attach (a). It is a 
’ question for the jury whether the fact of the ship proving unsea¬ 
worthy shortly after starting shows that it was so before starting. 
The burden of proof is upon the underwriters to show that the 
ship was unseaworthy at starting (6). 

Express warranties .—Every positive averment or allegation on 
the face of a policy of insurance of facts material to the risk, form¬ 
ing the basis of the contract, "amounts to a warranty; and, if such 
allegation bo not strictly true, the assured cannot recover on the 
policy, to whatever cause the loss be owing, whether the loss be 
connected with the subject of such warranty or wholly inde¬ 
pendent of it; for it is a condition on which the contract is to 
take effect, which failing, the contract fails ”(c). But every re¬ 
presentation inserted in a contract docs not, as we shall seo 
(post, pp. 981, 982), amount to a warranty. A written memo¬ 
randum, statement, or representation does not become part of the 
policy from being folded up in it, or pinned on thereto (d ); but, if 
the policy refers to it or to any separate writing or memorandum, 
the two documents may then be placed in juxtaposition and read 
together (c). When there is a warranty that the vessel "is well ” 
on the day the insurance is effected, the wairantyis complied with 
if the vessel was safe at anytime on the day named, so that, if the 
vessel should have been lost in the morning of that day, and the 
insurance bo effected in tho afternoon, the underwriters will be 
liable (/). The warranties most frequently mot with iu maritime 
policies arc warranties of the time of sailing, of departure with 
convoy, and warranties of neutrality. 

Time of suiliny.—- When the vessel is warranted to sail by a 
particular day, tho underwriter will be discharged if she does not 
sail at tho time appointed ; and the circumstance of her being 
prevented by inevitable accident, or restraint, or detention of 
princes, docs in nowise exonerate tho assured from the conse¬ 
quences of his breach of contract (g). When the vessel has left 
her loading port with all her cargo and clearances on board, with 
no other object in view than to get in the safest way she can to 
the port of delivery, this is a sailing within the meaning of the 
warranty, although she does not proceed straight to sea, but sails 
to some general place of rendezvous to wait for convoy (h). But 

(a) Dr Wolf v. Archangel Insurance (if) Pawn v. Burr, 1 Doug. 11 n. 

Co., L. R. 9 (j. H 451. («) lloullrdge r. Burrell, 1 H. BL 

[h ) Pickup r. Thames Ins. Co., 3 Q B. 254 ; Worslry v. Wood, 6 T. R. 710. 

1). 594. </) Blactkurd v. CodeU, 3 T. R. 

(c) Le Blanc, J., Dr Infhiun v. Jim- 360. 
dertou, 3 B. A K 515; Dc Hahn v. [g ) Hort v. Whitmore, 2 Oowp. 784. 

Hartley, 1 T. R. 343 ; Ollice r. Bvoler, (A) Bond r. NhU, 2 Cowp. 601 ; 

1 K»h. 423. Wright r. Shijner, 11 Eut, 515 ; Thrl- 
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she must be actually out of port or be sailing down a river towards 
the sea, and have made a bond fide commencement of the voyagd, 
in order to satisfy a warranty to sail (i). If the warranty be to 
sail after a specific day, and the ship sails before, or if* it be not to 
sail during a particular period of the year, and the ship sails 
during the prohibited period, the liability on the policy does not 
attach, as the risk is a different risk from the one agreed to be run 
by the underwriter (k). 

Warranties—Sailing with convoy. —If a vessel warranted “ to 
depart with convoy ” is proceeding from her loading port to the 
nearest place of rendezvous for convoy and is captured, the under¬ 
writers are nevertheless responsible, as the vessel was fulfilling 
the warranty at the time of the capture in the only mode in which 
it could be fulfilled, and was proceeding to secure convoy and 
departing with convoy, in the mercantile sense of the term, and 
according to the usage of trado (/). A warranty that the vessel 
shall “ dephrt with convoy " does not mean merely that she is to 
sail out of port or from the place of general rendezvous with 
convoy, but that she is to have convoy for tho whole voyage 
insured, unless prevented by stress of weather (m), or unless it is 
the usage for ships to be convoyed only part of tho distance, und 
convoy beyond a certain point is not deemed necessary and is not 
provided by tho government (n). Tho modo and nature of tho 
convoy are regulated by mercantile usage; and it is nevor con¬ 
sidered necessary for the ship to bo convoyed throughout by tho 
same vessels, there being in general relays of convoy from stage to 
stage (o). 

Neutrality .—Whenever property is insured as neutral property 
which is not neutral property, there is no contract, and no action 
can be maintained on the policy. But, if the property is neutral 
at the time the insurance is effected and the risk attaches on the 
policy, the circumstance of its ceasing to be so at a subsequent 
period does not affect the underwriter’s liability (p). " If a war 
break out the next day, the underwriter is liable ” (</). It is no 
answer to an action on a policy of insurance that tho goods were 
contraband of war, and were shipped for the purpose of being sent 
to a belligerent port, unless facta establishing a fraudulent con- 


lusson r. Pergusson, 1 Don/?. 361; Coch¬ 
rane y. Fisher, 1 C. M tK. 8Wj Lang 
r. Andcnlon, SB. t C. 495. 

(1) Jioir r. JL ExcJk. Ass. Co., 4 
Compb. 84 ; Ridsdale v. Newnham, 3 
M. & 8. 456 ; Graham v. Bar rat, 5 B. 
& Ad. 1011. 

(*) Vena n r. GranI, 2 Paik. Ius. 670 ; 
ColUdge v. Harty, 6 Kxch. 205. 

(2) Anderson v. Pitcher, 2 B. k P. 
164. 


(m) Jeferyes v. Legntdra, 1 Show. 
297 ; Lilly y. Eu>er, 1 l)t>ug. 72. 

(*) i/Eynino y. Betcidx, 2 If. Bl. 
551. 

(o) De Garey v. Claggct, 2 Park, Ins. 
708. 

( p) Eden r. Parkinson, 2 Dong. 732 : 
anil wo Dad r. Smith, L K. 4 Q. B. 
414; 38 L. J. Q. B. 144. 

_ (?) Saloucn y. Johnson, 2 Porfc, In*, 
716. 
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cealment (infra) are set forth (r). The sentence of a foreign 
court of admiralty, or prize court, falsifying the warranty of 
neutrality, will be conclusive evidence of the breach thereof (s), 
unless it appears on the face of such sentence that the grotuidfe of 
the adjudication are erroneous, or the adjudication itself is involved 
in doubt and ambiguity (t). It has been held that an Atnerioan 
by birth, who has resided for some years with his family ih 
England, going occasionally to America, is so far to be considered 
a British subject that, if a ship of his be warranted American pro¬ 
perty, it is not to be deemed so, though the vessel was built ih 
America and registered there (u). 

Fraudulent mierejrresentat ion .—Oral evidence of representa¬ 
tions and statements made at the time the policy was effected 
are inadmissible in evidence to control, alter, or affect the liability 
upon the policy, unless they are fraudulent representations (*). 
All material statements and representations which are false to the 
knowledge of the party making them are fraudulent, afid may be 
proved by oral testimony in order to deprive the plaintiff of his 
right of action upon tho contract (y). The misrepresentation will 
bo of a material fact, and will avoid the policy, if it be an assertion 
in time of war that the ship will sail with convoy or in company 
with other vessels, nud carry a certain force (z). If the representa¬ 
tion is true in substance, tho policy will not bo avoided, although 
it may • be incorrect in minor details ; nor will the policy be 
avoided if it is merely a representation of tho parties’ own expec¬ 
tation, opinion, and belief; or if it is immaterial and does not 
affect the risk ; or if the insurer lias not been deceived; or if it * 
is made concerning facta which lie as much within the knowledge 
of the insurer us the insured, and the party making the repre¬ 
sentation believes it to be true at the time it is made (a). But 
if the underwriter has been thrown off his guard and prevented 
from making those inquiries which ho would otherwise have made, 
the insured will be precluded from suing upon the policy, although 
tho means of information may be within reach of the under¬ 
writer (b). A fraudulent misrepresentation, made to the first 
underwriter in a material point affecting the risk, is considered as 


(r) Hobbs v. limning, 34 L. J. C. P. 
117 ; 17 C. B. N. 9. 791 ; and see Cha- 
vasse, Ex parte, 34 L. J. Bk. 17. 

(«) Bolton y. QladsUnu., 5 Ea*t, 155 ; 
Baring v. Clagrtt, 3 B. A P. 201 ; Gar¬ 
rets r. Kensington, 8 T. R. 230. 

U) Jkilglcish r. Hodgson, 6 M. A P. 
407 J 7 Bing. 504; Hobbs v. Henning, 
supra. * 

(*) Tabbs v. Bcndelaclc, 3 B. A P. 
207, n. 

(tc) Weston v. Emu, 1 Taunt 115- 


(y) Post, np. 1173,1174 ; Maedowall r. . 

Fraser, 1 Doug. 260. 

(s) Edwards v. Footrur, 1 Campb. 
630. 

(a) Bristol r. Passmore, 1 a A P. 

204 ; Hubbard v. Qlovcr, 3 Campb. 318 : 
Bowden y. Vaughan, 10 Eiwt, 415 : 
FUnn v. HauUa^n, 9 B. A C. 693 : post, 
p. 1173. * 

(b) Mackintosh r. Marshall, U M. A 
W. 116 ; post, p. 1174. 
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a misrepresentation to every underwriter who underwrites the 
policy after him; because the obtaining of the signature of the 
tint underwriter weighs with the others, and induces a misplaced 
confidence; but a misrepresentation to an intermediate under¬ 
writer has been Held not to extend to the others (c). 

Concealment of circumstances materially affecting or enhancing 
the risk to be incurred by the insurer or underwriter avoids all 
policies of assurance, and prevents the insured from recovering 
even in respect of a loss wholly unconnected with the circumstance 
oonoealed (d). The rule is that all facie should be disclosed which 
are material to enable the underwriter to judge whether he shall 
aocept the risk, and at what rate, not that meroly facts should he 
disclosed which are material to the risk (e). Thus the non¬ 
disclosure of the fact that goods arc insured greatly in excess of 
their value will avoid the policy (/). The keeping back of any 
such circumstance avoids the policy, although tbo suppression may 
have occurred through mistake, “ because the underwriter is 
deceived, and the risk run i& really different from tho risk under¬ 
stood and intended to bo run at the time of the agreement” (g). 
A person proposing a marine insurance is l>ound to communicato 
every fact within his kuowlcdgc that is material, though, if a 
particular fact bo actually or pcisonally known to the underwriter 
at tho time, he cannot afterwards sot up as a defence to an action 
on the policy that that fact was not communicated ; but, if a 
material fact be not communicated, which, though known to the 
underwriter once, was not present to his mind at the time of 
• effecting the insurance, the non-communication affords a good 
defence to tho underwriter ; and it is not enough for the insured 
to show that the particulars supplied by him, coupled with tho 
underwriter’s previous knowledge, would, if tho underwriter had 
given sufficient consideration to tho subject, have brought to his 
mind the material fact not communicated ( h ). In the case of a 
time policy, if the insured wilfully permits tho ship to sail, or 
knows that it has sailed, on the voyage of which the time policy 
covers part, in an unseaworthy state, the insurance will be void on 
tho ground of tho concealment of a material circumstance (i). If 
the insured has received a doubtful account of the loss of his ship 


(e) Bather v. Pletdur, 1 Doug. 306; 
Sibbald ▼. Hxll, 2 Dow, 266 ; famder 
r. Pigou, 1 M. k 8. 13; Bell v. Cat- 
Haim, 2 Ounpb. M3. 

(J) Seaman r. Fonerau, 2 Sir. 1183; 
Fil-Snbrrt r. Mother, 1 T. R. 12; 
Haig** r. Rickard**, 1 W. HI. 463; 
Traill r. Banna, 33 L. J. CL 621; 
p°d, pp.H)94, 996. 

(«) Ilivaz r. Genusi, 6 Q. B. D. 222. 


(/) Iontdes r. Pender, L. R. 9 Q. B. 

471. 

(y) Carlir v. BoJim, 3 Burr. 1910; 
Mercantile S/enm Shift On v Tywr, 7 Q. 
B. D. 73; yod, p. 995. 

(*) Bale* v. Jfncitt, L R. 2 Q. B. 
695 • 

<i) Puke, 13., Gih*t i r. Small, 4 H. 
L C. 408 
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such as "that a ship similar to his has been captured,” and neglects 
to disclose the intelligence to the underwriter, the policy will be 
void (fc); and so it will, if the assured keeps back any fact which, 
if disclosed, would in all probability have caused, the underwriter to 
charge a higher premium (l); such as that the captain’s judgment 
in the navigation of the vessel has been fettered and restricted by 
some unusual private instructions (m). or that the ship is a missing 
ship out of her time (»), or that she had encountered tempestuous 
weather, and that another ship that sailed long before her had 
arrived (o), or that she had taken the ground or struck on a rock, 
at an antecedent period, and had not been since surveyed or re¬ 
paired ( p ), or that she had been met at sea in a leaky state (q), or 
had missed joining convoy and been driven out to sea(r), or that 
hostile privateers had been seen in pursuit of her (*), or that she 
was intended to be employed in a foreign smuggling transaction, or 
to carry simulated paj»crs. But the insured or the party effecting 
the policy, is not bound to disclose u loose rumours gathered to¬ 
gether no one knows how ” ( t ), nor matters which lie as much 
within the knowledge of the underwriter as of the party effecting 
the insurance, nor such things as it is the business of the under¬ 
writer to kuow or find out for himself; such as the ordinary risks 
attendant upon particular speculations or adventures, tke usages of 
trade, the dangers of particular seas aud rivers, the probability of 
hostilities between different foreign states, nor the build, age, 
history, or capabilities of the ship, although, if quostions are put to 
him upon any of these points, ho is bound to answer to the best of 
his information and belief, and, if he knowingly states that which 
is false, he is guilty of a fraudulent misrepresentation which avoids 
the policy (n). The insured is not bound to disclose to the under¬ 
writer the time of the ship’s sailing, or to say whether she has 
sailed or not, unless the ship is a missing ship. " If the under¬ 
writer wants to know ho ought to enquire ” (x). If the instiled, a at 
the time he effects the insurance, knows that the .loss insured 


against has taken place, this is obviously a downright fraud, which 
avoids the policy; but, if he docs not know of the loss, the validity 


(k) Da Costa v. Scamlrrt, 2 I’. Wm*. 
160. 

(/) IVilles r. (Jloitr, 1 B. k I*. N. R. 
16. 

(hi) Muldleicootl r. Blairs, 7 T. R. 
162. 

(h) W Andre* v. Ml, 1 E*p. 373. 

(o) Kirby r. SmUh, 1 U. k Aid 072 ; 
KVvn v. Larkins, 8 Bing. 198 ; Bru/ges 
v. Jluider, 1 M. k 8. 2U. 

(p) QladMoKc ▼. Kina, 1 M. k 8. 35 ; 
Russell v. Thorntan, 4 II. k N. 788 ; 0 
II. k N. 140; 30 L. J. Kx. 69 ; Holland 
V. Russell, 4 B. k S. 14; 32 L. J. Q. B. 


297. I 

( q ) Lynch t. Kamil t on j 3 Taunt 37 ; 
Lynch v. Dunsford, 14 East. 494. 

(r) Sauie/l v. Loudon, 6 {Taunt. 359. 
(*) JJerlvmle r. NaJgrevs, cito<l 8 

Touut. 41. \ 

(0 Darrell v. Bederloy, Holt. N. P. 
2S5. 1 

<*) Carter r. Boehm, * Burr. 101 fi ; 
I/ayicuod r. Rodgers, 4 Kut, 1097 ; >>'<■• 
hi ml v. Ulmer, 7 East, 464 i Itarroircr 
v. Hutchinson, L. R. 5 Q. IU584. 

(r) Fort v. Lee, 3 Taunt, 3817 


Taunt 37; 
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of the insurance will depend upon the terms of the particular 
policy. If the insurance is on goods alleged to be on board a 
particular yeseeb and no such goods or vessel exist at the time 
the policy b effected, the contrary is nugatory, and the risk upon 
it never attaches. But, if the policy is on goods “ lost or not lost,” 
the indemnity extends, as we have before seen, to all past as well 
as future losses. If an agent, whose duty it is, in the ordinary 
course of business, to communicate information to his principal as 
to the state* of a ship or cargo, purposely omits to discharge this 
duty, and the principal, being thus left in ignorance of a fact 
material to be communicated to the underwriter, effects an insur¬ 
ance, the insurance is void on the ground of concealment (y); and 
the agent ought to communicate with the principal by electric 
telegraph, where that means of communication is iu general use ( 2 ). 
Where the agent innocently omits his duty in this respect, the 
policy is not void (a). But, when the slip has been initialed, the 
insured need not communicate to the underwriters facts which 
come to his knowledge afterwards, but before the policy is com¬ 
pleted (6). 

* Although it is fraud in an insurer to insure a vessel which he 
knows to be lost, yet if an insurance has been effected l>eforo the 
loss but without his authority, he may ratify such insurance 
although he knows of the loss (c). 

Of tlce risks coceml by the policy—Custom and usage.—Every- 
tiling done in the usual course of navigation and trade is presumed 
to have been foreseen and iu contemplation by the parties to every 
contract of insurance at tho time they entered iuto the engagement 
Therefore, where a vessel engaged in the China trade was heeled 
down in an estuary, to be cleaned and refitted for the return 
voyage to England, and the tackle was put on a sandbank and 
there accidentally burnt, and it was shown to be customary for 
vessels in that trade, and engaged in that particular navigation, to 
re-fit and prepare for the home voyage in the same manner, it was 
hold that the insurer was bound to make goal the loss (d). If the 
policy is effected ou the ship, tackle, boats, nod furniture, and it is 
the custom to sling boats over the quarter outside the ship, the 
underwriter will be responsible for a boat lost by being so slung; 


(y) FUzkerbcrt r. Mat hr r, 1 T. R. 12, 
16 ; Gladdone v. Kinq, 1 M. k S. 35. 
These decision* have been diasented fium 
by Mr. iuntice Story, Ru/glei r. G,*rrtl 
Infant Innuwue Co. (4 Muon's Rep. 
74), but have been upheld in J'ioiuI/imA 
t. MonUfiort, L R. 2 Q. B. 611; 86 L J. 
Q. B. 226. 

:) Piydfoot ▼. J fonPJiort, wprt r. 
a) Slribley ▼. Imperial Jim me In- 


*tun nee Co., 1 Q. B. D. 607. 

(6) Con, v. PaftoH, L. H. 7 Q. IL 804 ; 
41 L. J. Q. H. 196, n ; Lukmm \. The 
northern Mar,tone Jnemaner Co., L. K. 
8 C. P. 216 ; 42 L. J. U. P. 108. 

(t) IFillvmi v. North China Ine. Co., 
1 C. P. D. 757, C. A. 

(d) Pelhj v. PotfaJ Kr. Asa. Co., 1 
Bun. 841. 

4 
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for every underwriter is presumed to be acquainted with the 
practice of the trade he insures, and, “ if he doe9 not know, he 
ought to inform himself ” ( e). If liberty of “ unloading and re¬ 
shipping ’* is expressly given by ^he policy, that must be taken to 
mean an unloading and re-shipping according to the usage 
of the trade; and, therefore, if it is the custom to put goods 
on board a store-ship to await the arrival of a vessel into which 
they can be re-shipped, and the goods are lost iu such store-ship, 
the underwriters will be responsible (/). If it is the custom, for 
vessels insured “ to depart with convoy/’ to sail from the loading 
port without convoy to the general place of rendezvous for ships 
wanting convoy, and a vessel is captured, whilst proceeding thither 
unaccompanied to obtain convoy in the customary mode, the 
underwriters will be responsible for the loss (g ). • 

Deck <myoc *.—-If it is the known custom of the captains and 
masters in any particular trade to carry deck cargoes, and such a 
cargo is insured and washed overboard, the underwriter will be 
bound to make good the loss ; but, as goods thus carried are ex¬ 
posed to greater hazard than goods carried in the ordinary way 
they will be discharged from liability, unless the custom is clearly 
established, or tho underwriters have express notice of the increased 
risk (A). But ns a rule deck cargoes jettisoned are not entitled to 
goneral average contribution (j). By tho 16 & 17 Viet. c. 107, s. 
170—172 (see also 39 & 40 Viet. c. NO, ss. 13, 24, and 43 & 44 
Viet c. 43), deck cargoes are prohibited at certain periods of the 
year in vessels sailing from British ports in North America. A 
policy of insurance, therefore, entered into for the express purpose 
of protecting what the law has prohibited will be invalid ( k ); but 
the statute does not make the voyage absolutely illegal so as to 
affect innocent pewons. It must be shown that the policy was 
effected with full knowledge by the insured that the goods were to 
be placed on deck, and that the vessel was to sail during the pro¬ 
hibited period ; and the knowledge of the ship-master is uot the 
knowledge of the ship-owner ( f ). A custom that underwriters art* 
uot liable under the ordinary form of policy for general average in 
respect of the jettison of goods stowed on deck is a valid custom 
and does not contradict the terms of the policy (m). 

(tf) Blackett v. Jtvftnl Kx. At*. Co., 2 (0 IVright v. Manrood, 7 Q. B. I). 

C. & J. 249 ; NMr v. Kenvotray, 2 62 ; n-e 'title, p. 615. 

Doug. 613. (*) Cntutnl v. J/ytle, 29 L. J. Q. B. 6 ; 

(/) Tit may r. Ether ixg/on, ritrvl 1 2 El. A EL 1. 

Burr. 846. (/) Cnnard r. Hyde, K. IL A K. 670; 

(g) Gordo* v. .Vor/ry. 2 Str. 1266 ; 27 ft J. Q. IL 408; IVi/tou r. Jtavkin, 

Warvrick v. ScvU, 4 Campb. 62. 34 ft J. Q. B. 66; 6 IL k 8. 208 ; 35 ft 

(A) Miltctird v. Hilbert, 3 Q. ft 120 ; J. Q. ft 87; ft H. 1 l). ft 162; Dud- 
Miller v. TilheringfOA, 30 ft J. Kx. *217 ; geo* v. Pnubrvke, ft R. 9 Q. ft 581. 

31 ft. J. Kx. 363 ; 6 H. A X. 278 ; 7 H. (m) Miller r. Tr/hxringfcm, 7 H. A N. 
* N. 954. % 954 ; 31 L. J. Ex. 363. 
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Intermediate voyages — Custom and usage. —On fishing voyages 
to the American seas, it is customary for vessels, after the termina¬ 
tion of the outward voyage, to be employed in banking or fishing 
off the coasts of Newfoundland before they return; and, if A vessel 
is insured for the outward and homeward voyage, the insurance 
will cover and protect the vessel during the intervening period 
occupied by fishing, if she is not detained longer than is customary 
and usual (n). If it is the custom, when several empty vessels 
arrive together at the port of lading and caunot all find cargoes, to 
employ some of them on a short intermediate voyage, and a vessel 
insured for the outward and homeward voyage is so employed, and 
then takes on board her return cargo and is lost on the homeward 
voyage, the liability of the underwriters in respect of the loss will 
not be discharged; but a usage for the employment of the vessel 
for an unreasonable or unnecessary space of time will not be sanc¬ 
tioned (o). Where a ship was insured “ at and from Bengal to any 
ports or places whatsoever beyoud the Cape of Good Hope, for¬ 
wards and backwards, and during her stay at each place, until her 
arrival at London,'* und it was proved to be the notorious usage of 
the East India trade to detain vessels in tho Indian seas for a 
reasonable period, extending to several months, for the purpose of 
employing them on intermediate country voyages in those seas 
before they mako the return voyage to Europe-, it was held that 
the underwriters must be deemed to have contracted with refer¬ 
ence to tho known usage, and that tho customary intermediate 
voyage was covered and protected by the policy ( p). The usages- 
established amongst tho underwriters at Lloyd’s cannot affect their 
liability upon the policy, unless it bo shown that the assured was 
cognizant of them, or was in the habit of transacting business at 
Lloyd’s ( q ). 

Iom by perils of the seas—Negligence and misconduct of the 
master or mariners.—The risks that the underwriters generally 
take upon themselves by the common form of policy are perils of 
the sea, fire, pirates, letters of mart and countermart, takings at 
sea, restraint of princes and people, barratry of the masters and 
mariners, &c. We have already seen that, as between the carrier 
of goods by sea and the owner of such goods, losses which, though 
caused immediately by the violence of the winds and waves, are 
imputable to the ignorance or negligence of the master or 
mariners, are not losses by perils of the sea (ante, p. 497); but a 
different rule prevails in cases of insurance, where the immediate 

(nj VaJlanee v. Deuvr, 1 Campb. 508. (?) Solvador x. Hopkxnt, 8 Burr. 

\o) (jiujier v. Jennings, 1 Campk 1707. 

506, n. (a) ; Phillip* r. bring. 8 8c. N. (?) SfoH v. /rrimg, 1 B. it Ai » 

R. 7. G.rbny r. Llomtr, p. 2)5. 

T.T 2 
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and not the remote cause of loss is regarded, so that if a vessel is 
stranded and wrecked through the incompetency or misconduct or 
barratry of the captain and crew, the loss is nevertheless, as 
between the insurer and the insured, a loss by perils of the sea, 
and is covered by the policy, provided the insured, if the insurance 
is on the vessel itself, had appointed a sufficient crew, and a captain 
who appeared to have competent skill at the commencement of 
the voyage (r). And generally a loss caused immediately by perils 
of the sea is within the policy, though it might not have occurred 
but for the concurrent action of some other cause which is not 
■within the policy («). If, by reason of the wilful extinguishment 
of a particular light by a hostile force, the captain miscalculates 
his position, and the ship goes ashore, tlie loss is a loss by perils 
of the sea, although it might never have occurred if hostilities had 
not broken out (<). And, if a ship is wrecked on a foreign coast, 
and the cargo gets into the hands of the authorities there, and the 
owners, in order to recover it, are compelled to pay a sum of money 
to such authorities, the loss of that sum, being an immediate conse¬ 
quence of the wreck, is a loss by perils of the sea (u). A loss occa¬ 
sioned by another vessel’s ruuning down the ship insured is a loss 
by perils of the sea, although there has been negligence and want 
of skill on the part of the master and crow of the ship insured (x). 
If, in the collision, both vessels are injured, and the owners are 
compelled by the rules of the Court of Admiralty to divide the 
loss, and the ship insured has done more damage than she has 
received, and the owners are obliged to pay the balance, this is not 
then a loss by perils of the sea, as the sea is not the proximate 
cause thereof: " it grows out of an arbitrary provision in the law 
of nations from views of general expediency, aud can no more be 
charged upon the* underwriters tlian a penalty incurred by contra¬ 
vention of the revenue laws of any particular state, which was 
rendered inevitable by perils insured against ” ( y ). If a ship takes 
the ground on enteriug or leaving port, the loss is, as we have 
before seen, a loss by perils of the sea; but, if she is hove down on 
a beach within the tideway, or placed in a graving dock, to be 
repaired or cleaned, and rolls over or is blown over by the wind, 
and is bilged or damaged, the loss is not a loss from perils of the 
sea; for the sea is not in such a case the proximate cause of the 
mischief (z). 


(r) Redman v. Wilson, 14 M. k W. 
483. 

(*) Dudgeon r. Pembroke, 2 Ap. CM. 
284; Wert Indian Teleg. Ca, r. Home 
Ins. Co ., 6 Q. H. D. *1. 

(0 Ionides y. Unio. Marine Ins. Co., 



414 ; 88 L. J. Q. B. 144. 

(x) Smith v. Scott, 4 Taunt. 128. 

(y) D* Faux ▼. Salvador, 4 Ad. k E. 
420. 

{:) Thompson ▼. Whitmore, 8 Taunt 
227; Phillips y. Barber, 5 B . k Aid. 
181. 8e« Davidson v. Bumand, L. R. 
4 C. I*. 117. 
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The collision clause now frequently inserted* in policies to 
secure the shipowner against damage, which he may be compelled 
to pay for injury done to others by his vessel coming into collision 
with another, does not extend to damages paid by the insured in 
respect of loss of life or personal injury (a). Nor does it cover the 
extra coats which the insured may bo put to when he is sued for 
damages for a collision but gets a verdict, nor can these costs be 
recovered under the suing and labouring clause (6). 

Sea rinks covered, by the policy. —Loss or damage resulting from 
ordinary wear and tear, or from some inherent vice or defect (c), is 
not covered by the policy. There must be something fortuitous 
or accidental in the nature of the damage (d). Therefore, where 
a vessel moored in a river waiting her turn to discharge her cargo 
floated when the tide was in and took the ground when the tide 
was out, and so remained for several days, when she became 
hogged or strained, and the cabin doors would not shut, and she 
was obliged to go into dock to be thoroughly repaired, it was held 
that there was nothing in the disaster which could be referred to 
the perils insured against The tide rose and fell as the tide 
always does ; there was no casus fortuitus ; and the underwriters 
were not answerable (e). If a vessel founders at sea in conse¬ 
quence of her hull having been eaten into by worms during the 
voyage, the loss is a loss by perils of the sea, as the sea is the 
proximate cause of the mischief. But, if the vessel gets safe to 
some intermediate port at which she was authorised to touch, 
and is then unable to put to sea again in consoquence of the 
ravages made in her hull by the worms, or in consequence of her 
bottom having been eaten into by rats while she was lying in port, 
the loss is not a loss from perils of the sea, but a loss from the 
ravages of worms and rats, as the worms and the rats are then the 
proximate, and not the remote cause of the mischief (/). 

Losses from old age and decay and other causes,—perils 
of the sea. —If a vessel is old, and her timbers decay during the 
voyage, and the bolts and fastenings become loosened, and she 
founders in a gale of wind which a younger and stouter vessel 
would in all probability have ridden out in safety, the loss is a loss 
by perils of the sea ( g ); bvlt, if she gets safe into port and there 
drops to pieces, or is found to be unfit to go to sea again from 
age and decay, the loss is not a loss from perils of the sea, but 
from old age. 


(•) Taulor r. Dtvxtr, 5 B. AS. 58 ; S3 
L. J. Q. B. 141. 

(5) Xenos r. Fm, L. R. 4 C. P. 685. 
(e) Bvlea, J., Koebcl v. Sounder*, 17 
C. B., N. 8. 79 ; S3 L. J. C. P. 312. 

(rf) PatenOH v. Harri$, 1 & A S. 338; 


SO L. J. Q. B. 354. 

(e) AfagnujiT. Butlemer, 11.C. B. 876 ; 
21 L. J. C. P. 119 ; Corcoran v. Ourueo, 
1 B!L A BL 456. 

(/) Hunter r. PoUt, 4 Campb. 204H 
ig) Pkil/ipt v. Nmhnc, 4 C. B. SWp 
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Where a policy was effected on.merchandise laden on board a 
vessel, and the ship was disabled in a storm and obliged to put 
into port to refit, and the master, in order to defray the expense, 
sold part of the goods, and applied the proceeds in payment of 
such expense, it was held that, as it was want of funds aliunde 
which obliged the captain to have recourse to a sale of the goods, 
the loss was not a loss from a peril of the sea (//). Where a vessel 
went ashore and was wrecked in consequeuce of two of the crew 
being seized and carried off by a pressgang whilst they were 
making fast a line to the quay, it was held that, as the immediate 
cause of the loss was the strandiug of the vessel, it was a loss by 
perils of the sea within the meaning of the policy of insurance, 
although it had been brought about and occasioned by the press- 
gang (i). If a cargo of living ummals is insured “free from 
mortality and jettison,” and the beasts arc killed by the rolling of 
the ship iu a storm, the underwriter is nevertheless liable, as the 
exception extends only to death from natural causes, and the 
death in such a case arises immediately from a peril of the sea (I). 
If a cargo of hides has been insured, and the upper portion of the 
cargo has been injured from putrefying exhalations arising from 
the decomposition of tlio lower hides occasioned by the action of 
sea water, the injury to the upper hides is a loss occasioned by 
perils of the sea; and, if the cargo consists partly of corn or 
tobacco and partly of hides, and the sea water renders the hides 
putrid, and the putridity of the hides injures the corn or the 
tobacco, such injury constitutes a loss by perils of the sea ( l). But 
the insurer is not responsible for loss arising from damage to the 
reputation of goods from suspicion of injury by Ralt water where 
they have not iu fact licen so injured [in). If a cargo of hemp 
or cotton is put on board in a damp and dangerous state, and it 
ferments and cutches fire or becomes damaged, this is not a loss by 
perils of the sea, but from an inherent defect in the article itself (»/); 
nor is it a loss by perils of the sea where meat is spoiled by reason 
of mere delay occasioned by stormy weather (o). A loss from 
capture or robbery by piiates is a loss by " perils of the sea " (;>). 
If a ship is captured and taken in tow by a man-of-war, and is 
thereby exposed to a tempestuous sea which injures goods on 


(A) Poirell v. Gudgeon, 5 M. AS. 437 ; 
Sarquy r. Hobson, 2 B. k 7 ; In mull 
n case the owner of the good* most resort 
to the shipowner for an indemnity Against 
the loss; anU, p. 494. 

• (0 Hodgson v. Malcolm, 5 B. A P. 
336. 

(A) Larcrenee ▼. Aberdein, 5 B. 4 Aid. 
107. 

(I) Montoya v. Loud. Ass. Co., 6 Exch. 


451. 

(m) Color v. GL JPcstrrn Insurance Co. 
of Hem York-, L. K. 8 C. F. 552. 

(a) Boyd v. Dubois, 3 Coinpb. 132 ; 
Bylee, J., Koebcl v. Saunders, 17 C. B. 
N. S. 79 ; 33 L. J. C. F. 312. 

(o) Taylor v. Dunbar, L R. 4 C. F. 
206. 

ip) 2 Roll. Abr. 248, foL 10. 
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board, the loss may be treated either as a loss by perils of the sea 
ora loss by capture (g). If a vessel has sailed out of .port on her in¬ 
tended voyage, and does not arrive at her port of destination within 
a reasonable period, and no intelligence can be obtained respecting 
her, this is evidence of the loss of the vessel from perils of the 
sea(r). Where one of the risks insured against was “all risks 
incident to steam navigation,” and by failure of machinery the ship 
was detained so long that the charterers cancelled their charter- 
party under the terms contained in it, it was held that the loss 
was occasioned by such cancelling and not by the breaking down 
of the machinery (a). t 

Perils of fire ami jdtisou. —When fire is one of the perils 
insured against, “ and the ship is lost by fire, it is of no conse¬ 
quence whether this was occasioned by a common accident, or‘by 
lightning, or by an act done in duty to the state,” to prevent the 
vessel from falling into the hands of the enemy (t), or by the gross 
negligence of the captain or crew (u). “ Fire is still the causa 
caasans; and the loss is covered by the policy.” Where a vessel 
insured against fire was described in the policy as “ lying in the 
Victoria Dock, with liberty to go into a dry dock,” it was held that 
the ship was not covered by the policy whilst she was lying in the 
Thames not in transitu to the dry dock (v). When jettison is one 
of the risks insured against, the policy will cover a loss occasioned 
by the throwing of the goods overboard to prevent their falling 
into the hands of the enemy (x). It is not an implied condition 
that the iusured on goods must claim contribution of the other 
parties for a jettison before he can demand indemnity from his 
underwriters. He may demand it of them in the first instance; and, 
when the underwriters have paid him, they will be entitled to 
stand in his place with respect to the general average con¬ 
tribution ( y ). 

Loss by capture aiul srizare. —Where an insurance was effected 
against capture only, and the vessel was driven on the enemies’ 
coast in a stiff gale of wind, but received no damage, and, whilst 
she remained stranded on the shore, she was seized and confiscated, 
it was held that this was a loss by capture (z). But, if the vessel 
had been disabled or totally wrecked, it would have been a loss 


(o) Hanedorn v. Wkihnore, 1 SUrk. 
157. 

(r) Green v. Brotcn, 2 Str. 1109; 
Kotfitr v. Bud, 8B.4 C. 19. 

{a) Mere. Steam Skip Co. v. Tfftrr, 1 
Q. B. D. 73. 

(8) Gordon v. Rimminoloti, 1 Catnpb. 
123. 

(u) Busk r. Royal Be. Ass. Cfe., 2 B. k 
Aid. 73. 


(o) Pearson r. Commercial Utu Ass. Co., 
33 L. J. C. 1\ 85 ; 16 C. It X. & 304 ; 
L K. 8 C. P. (Ex. Ch.) 548 ; 42 L. J. 
a P. (Kx. CL) 548 ; 1 Ap. Cm. 498. 

(r) Butler v. Wild man, 8 B. A Aid. 
398. 

(y) Dickenson v. Jardine, L E. 3 C. 
P.639. 

(r) Green v. Elmslie, Peeke, 278. 
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from perjls of tfae sea (a). The .circumstance that jth^ capture has 
been occasioned by the barratry of the master, or that it is an 
illegal capture, does not render the captuie lees a capture (6). . As 
insurances on voyages to ports blockaded by a British squadron 
ate illegal, no action can be maintained for indemnity in respect of 
k)8ses resulting from an attempt to break such a blockade, if.it 
appbars that the party bringing the action knew of the blockade 
and intended to break it at the time he effected the insurance. / If 
he had no knowledge of the blockade or no intention to break it, 
or had fair ground to think that the blockade would be raised by 
ft the time the vessel reached her destination, the insurance' will be 
valid (c). Insurances by British subjects of foreign vessels and 
cargoes from capture do not extend to captures made by order of 
tbe government of this country; for all insurances of enemies’ 
property against Bi'itish capture are null and void, cqt, being con¬ 
trary to the public policy of tho law (d). And in every policy of 
insurance there is an implied term or proviso, that the insurance 
shall not extend to cover any loss from capture of enemies' pro¬ 
perty by the British government on the breaking out of hostilities (c). 
But the property of neutrals will be covered and protected by the 
policy (/); and so will the property of all persons who have received 
a license to trade from the crown (#). If a foreigner consigns goods 
to merchants in this country on his own account and risk, and the 
consignees mako advances to such foreign consignor in respect 
of the consignment, and insure the goods on his account, and a 
war breaks out which prevents tho consignor from suing upon the 
policy in the courts of this country, tho consignees cannot avail 
themselves of the policy for the purpose of recovering the amount 
of their advances from the underwriters, although it was made in 
their names as interest might appear. They should have insured 
their interest in the first instance (/i). When a capture has been 
made, whether legal or not, the underwriters are liable for the ex¬ 
penses of a compromise made bond fide to prevent the ship’s being 
condemned as a prize (i). If the capture does not take place until 
after the goods have been landed, the underwriters are not liable, 
as the voyage is terminated, although the goods may never have 
come to the possession of the consignees (fc). 

(a) Hahn r. Corbel l, 2 Bing. 205 ; KsporUo r. Bowden, 7 EL A BL 763. 
Ionidee y. Universal Marine Ins. Co., (e) Brandon x. Curling, 4 East, 417 ; 
ante, p. 692. Kellner x. Is Mesurier, ib. 396. 

.. (b) Arcangelo r. Thompson, 2 Cmnpb. (/) Visgcr r. PrescoU, 6 Kap. 186. 

1; Powell v. Hyde, 5 Ell. * Bl. 611 ; (g) Usparicha r. A'oMr, 13 feart, 832. 

Palmer v. Naylor, 10 Exch. 382 ; 23 (A) Conway r. Gray, 10 East, 686 ; 

L. J. Ex. 323 : Cory v. Burr, 8 Q. B. D. bat set Aubert v. Gray, 3 B. A 8. 168 ; 
318, 9 Q. B. D. 463. 32 L J. Q. E 60. 

(«) HarraU r. Wise, 9 B. A C. 712 ; (*) Berene r. Rucker, 1 W. BL 313. , 

Naylor t. Taylor, ib. 718. (A) Brown r. Carstairs, 8 Campb. 160. 

(rf) Furlado y. Rogers, 3 B. A P. 191 ; 
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Restraint* a4d '-defyinvlent* of king*, jrt^nces and people .— 
The word' V people-* o 6 mprehends naffcm* is theiit oolleotivB 
capacity, and fiot bodies of insurgents acting in opposite t 6 their 
rulers. * It mtens the supreme power of the country, whatever it 
may be; ” afc(i, theKfore, if a com vessel is seized and detained ty 
a hungry mob or a party'of rebels, tho loss resulting therefrom is 
not covered by the policy; for it is not a detention by “ the 
people * ([). But, if it be made by order of the executive officers 
of a foreign government, or by any foreign prince, potentate, or 
poiVer, it is otherwise (m). T*he clause docs not extend to losses by 
detention by the British government, or by officers acting under its 
authority, unless the detention be unlawful. A foreigner, there¬ 
fore, cannot sue any British subject in the courts of this country 
for such losses (n), unless he can show that it was an erroneous or 
unlawful demotion (o). The insurance against tho risk of detentiou 
by princes will not extend to cover any loss happening in the 
course of any contraband adventure in which the goods becomo 
liable to seizure as forfeited by the laws of this country ( p ), or by 
the laws of any foreign country, unless the underwriter has notice 
of the intention of the insured to engage in a foreign smuggling 
transaction, and accepts the increased risk, in which case he will be 
liable upon the policy, as our courts do not take notice of the 
revenue laws of foreign governments ( 7 ). If the detention arises 
from the captain’s having carried simulated papers, or from his 
having neglected to provide proper national documents for his 
vessel, the underwriters will be discharged (<•)» unless they have 
received notice of the intention so to tnule, and havo accepted the 
increased risk, and the trading with simulated or defective papers 
is not unlawful by the laws of this country, but is resorted to in 
the furtherance of British commerce (#). A detention from fear of 
an embargo at the port of destination is not a detention within the 
meaning of the policy. And, if, by reason of a hostile embargo 
suddenly laid on the destined port, the further prosecution of the 
voyage becomes impracticable, and the ship returns, and the voyage 
is lost, the loss is not a loss by restraint or detainment (Q. Goods 
are restrained or detained where they are by the application of a 
hostile force prevented from being carried to their destination, as 
where they arc in a blockaded port or a besieged town. Thus, 
where goods insured from Shanghai to London via Marseilles 

(0 Nesbitt V. 4 T R. 788. (p) limn do* v. Curtlag, 4 East, 416. 

(m) Patch r. Edit, 6 T. R. 413. ( 0 ) Ptamh, r. Phtehrr, 1 Doug. 251; 

(n) Tauttng v. Hubbard , 3 a L P. r. John**, 1 Cown. 848. 

291. (r) PtU v. Carstairs, 14 W, 374. 

(o) UulUt y. Shrddrn, 18 Eaat, 804 ; («) JUizrtt y. ifnfer, 5 Taunt 824. 

Lozano y. Jenson, 23 L. J. Q. B. 837 ; 2 (/) Porter r. Christie, 11 East, 206. 

El k H. 60 . 
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arrived at ^uris, but that city was immediately afterwards so com¬ 
pletely surrounded and invested by the German armies who were 
then besieging it that it was impossible to remove the goods from 
it, it was held that there was a loss by “ restraint of princes,” and 
that the insured was justified in abandoning the goods (u). Every 
foreigner is deemed to 1>o a party to the public authoritative acts 
of his own government; and a detention by order of such govern¬ 
ment is as*vnuch his act as if it proceeded immediately from him¬ 
self. He cannot, therefore, make a loss resulting from such a 
detention the foundation of a claim for indemnity against any 
British subjects in the courts of this country (a;), unless the 
insurance is expressly directed against such a contingency, and the 
insurer lias expressly agreed to take upon himself such a risk (y). 
If the detention of goods takes place whilst they are on board 
the vessel at the port of destination, before the risk in the policy 
ceases, the underwriters are responsible; but, if the goods have 
beeu safely landed and are then seized, they are discharged from 
liability (j). Tho underwriter* are sometimes exempted, by the 
express terms of the policy, from responsibility in case of confisca¬ 
tion, seizure, aud capture in port. In these cases, whether the 
vessel was or was not at her port of discharge is a question of fact 
for a jury, to be determined by reference to custom and usage, ns 
defining the limits of the port (a). 

Peril of bar miry of the. huoder anti vrcu\ —Barratry, a term 
derived from the Italian word " liarrattoro," to cheat, may be de¬ 
fined to be any species of fraud or cheating by which tho owners or 
insurers are injured (b), such as running away with the ship; or 
fraudulently carrying her out of her course ; or sinking or deserting 
her; or fraudulently defeating or delaying the voyage ; embezzling 
the curgo; smuggling (r ); cruising for and taking prizes without 
the sanction and authority of the owner (tf); sailing out of port 
without paying port dues, or in breach of an embargo, whereby the 
vessel or cargo is confiscated or lost; trading with alien enemies ; 
or wilfully and knowingly sailing to a blockaded port, whereby the 
ship is seized by u British cruiser (c); aud the act may be barratry, 
although it was done by the captain with no view of benefiting 

(u) JlmlaciHOrhi v. RIIM, L. It. * i\ (5) Val/ejv v. WherUr, 1 Cowp. 154 ; 

P. 649 ; 9 C. P. 518. Rarfr v. Ruwcroft, 8 East, 126. 

(/) CauiftlfU v. Inna, 4 II. ft AW. (*•) DisvH x. Reid, 6 B. ft Aid. 597 ; 

426; but are AnJieri v. tint*/, 32 L J. //wet* r. TU»ndon, Holt, X. P. 30; 

Q. 11. 50 ; 3 B. ft S. 166. faw r. Conon, 8 Taunt. 684 : Rose r. 

(y) Simeon v. Rate//, 2 31. ft S. OH. Hauler, 4 T. K. 33; Havelock v. Hand/, 

' (z) Brown v. Curt/airx, 6 C-ampli. J6«». 6 T. R. 277. 

(a) Reyner v. Pennon, 4 Taunt. 662 ; (</) Hun v. Byrom, 6 T. R. 379. 

Levy v. Vaiuj/ian, ib. 387 ; Levin v. (*•) UoJdxhmidt v. Whitmore, 3 Taunt 

Hewnham, ib. 722; Hellish v. St**i- 6u8. 
forth, 3 Taunt. 499. 
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himself, but of securing some advantage for the shipowners. * But 
banatiy does not in our own law includo simple negligence, un¬ 
accompanied by culpable misconduct, nor any act done in obedience 
to the commands of the shipowner, or from ignorance, or a me*e 
error of judgment, or a mistake by the captain of the tenor of, his 
instructions (/). “ Barratry,” it has been observed, “ is an act of 
fraud, not directed against the owner of the goods which are lost, 
but against the owner of the ship; and, if the owner of the ship 
(he being sole owner) concurs iu the act which causes the Iobs, it 
takes from it the character of barratry.” But, if the owner of the 
goods is the. freighter or charterer of the vessel, and the ship is 
under his orders and coutrol, he is jnv Me vice the owner of tho 
vessel, and' the fraudulent conduct of the master and crew amounts 
to barratry as between him and them, although tho shipowner may 
be a party to the fraud. A master who is a solo owner cannot 
commit barratry, because he cannot commit a fraud against him¬ 
self ; but, if a master, being also part owner, makes away with tho 
ship in fraud of the other owners, that is barratry (y). Where 
barratry of the master was insured against, and the ship was 
warranted “ free from capture and seizure,” aud the ship was seized 
in consequence of barratry, it was held that the loss was duo to tho 
seizure not the barratry (h). 

Perils, louses, ami vtisfoiiunes generally .—The clause gene¬ 
rally inserted in policies extending tho insurance to “all other 
perils, 1 06808 , and misfortunes that havo or shall come to tho hurt, 
detriment, or damage of the said goods and merchandise and ship, 
&€.,*' covers and protects all losses happening on the sea and iu 
port, whilst the ship is in the due and customary prosecution of the 
voyage insured, and whilst the risk on the policy continues. If, 
therefore, a vessel is fired into and sunk by mistake the loss in 
within this “ sweeping clause ” of the policy. If a vessel is lost 
or injured in port, whilst the policy continues in force, the loss will 
bo covered by this clause; but the general words thereof are 
restrained in construction to perils of the same kind as those more 
particularly enumerated in the policy (i). And, where meat 
becomes putrid by reason of delay caused by tempestuous weather, 

(/) Todd v. Ritchie, 1 Stark. 240 ; ymx de Ccquipaye." Toth. Assurance, 
Mamma v. Brown, 2 Str. 1174 : Phyn v. No. 64. 

Royal Ex., 7 T. R. 505; Grill v. The (n) Jones v. Nicholson, 10 Kxcb. 28; 
(Jen. Iron Screw Collier Co., L. R. 1 C. 23 L. J. Ex. 330. 

P. 600 : 35 L J. C. P. 321; J* R. 3 C. (A) Cory x. Burr, ante, p. 696. 

P. 476 ; in the French law, “/term- (*) Cullen r. Butler, 5 M. k S. 464 ; 

terie compraid Unites Its expects, taut dr. Phillips v. Barber, 5 B. k Aid. 161 ; 
dol, que de simple imprudence, defaut de Naylor v. Palmer , 8 Exch. 739 ; David - 
soin el imperilie lanl du patron que dcs son v. Burnand, L. R. 4 C. P. 117. 
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it is not a Joss within this clause (X*). These general words will 
include damage by the explosion of a boiler ( l). 

Of the commencetMnt of the risk .—If the policy is on a ship 
or goods “ lost or not lost,” the indemnity extends to all past as 
well as all future losses. It Is the same as if, the plaintiff having 
purchased goods at sea, the defendant, for a premium, had agreed 
that, if the goods at the time of the purchase had sustained any 
damage by the perils of the sea, bo would make it good (m). 
Somotimes the risk is expressly appointed to commence from "the 
time of the vessel’s being ready to sail,” or “from the time of 
clearing," or " of her being ready for sea.” When it is to commence 
“at and from ” a particular place, it will attach immediately on 
her first arrival at the port in such a seaworthy condition as to be 
enabled to lie thcro in safety, although she is not safely moored, 
and will continue whilst she is lying at anchor preparing for the 
voyage for which she is insured (w). But, if there is any voluntary 
and unreasonable delay, the underwriter will be discharged ; for hia 
liability upon the policy is not to l>e subjected to the whim and 
caprice of a shipowner who may choose to let his ship lio and rot 
at her unchors (o). If there has been a delay in the ship’s arrival 
nt the place, it is a question for a jury whether the delay 
materially varied the risk (p) ; and, if it did, the policy did not 
attach (i q ). But the vessel must arrive " and have once beon at 
the place in good safety. If she arrives at the outward port so 
shattered as to be a mere wreck, a policy on the homeward voyage 
never attaches.'' The safety required is a physical safety from the 
perils insured against, and not a freedom from political danger (?•). 
There is, in general, «%n express stipulation in all policies of in¬ 
surance on goods and merchandise, to the effect that the risk upon 
the policy shall commence from the loading of the goods on board 
the ship. In this case, and whenever au insurance is effected on 
goods and merchandise laden on board a particular vessel, the risk 
on the policy does not commenco until the goods are safely shipped 
and stowed on board. If they are lost by the upsetting of boats 
or lighters whilst they are being conveyed from the shore to the 
ship preparatory to the voyage, the underwriters will not be respon¬ 
sible for the loss. As to risk iu landing from lighter after the 
voyage, sec post, p. 704. 

(Ar) Taylor v. Dunbar, L. B. 4 C. P. (o) Chilly r. Selvyn, 2 Atk. 359 ; 
200. Palmer r. Marshall, 8 Bine. 79* Smith 

(/) West India Teleg. Co. r. Home v. Surridge, 4 Ksp. 25. 

Ins, Co., 6 Q. B. D. 51. (y) Hull r. Cooper, 14 East, 479. 

(wj Sutherland s. Pratt, 11 M. k W. (?) De Wolfs. Archangel Ins. Co., L. 
312. B. » Q. B. 451. 

(«) Haughtvn v. The Empire Marine (r) Par miter r. Cousins, 2 Campb. 
huurmnee Co., L. R. 1 Ex. 206 ; 35 L. 237 ; Bell V. Dell, ib. 478. 

J. Ex. 117. 
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Whenever, by the express terms of the policy, the adventure is 
to begin from the loading of goods on board at a particular place, 
the risk on the policy will qpt attach if no. goods are taken on 
board at the place, specified (s), or if the vessel is lost before she 
arrives at the port of loading ( t ); and the policy will not cover 
and protect goods previously taken on board, as the adventure had 
not commenced when those goods were received; " but this, being 
a strict construction, has been relaxed when there is anything on 
the face of the instrument to satisfy the Court that the policy was 
intended to cover goods previously on board ” (tt), and, therefore, 
if the policy is expressed to be made in continuation of a former 
policy, which former policy covered and protected the antecedent 
cargo, the goods previously laden on board, as well as those 
received on board at the subsequent place of loading designated in 
the subsequent policy, will be protected (*). And, if the adven¬ 
ture is to commence on the goods " wheresover loaded,” tho courts 
will give the words the largest signification, so as to cover all 
antecedent shipments (y). Where part of an antecedent shipment 
was taken out at the loading port mentioned in the policy os the 
port from whence the adventure was to commence, and the whole 
cargo was inspected by cuetom-housc officers for adjusting duties 
which were paid on it at that port, ahd was then put on board again 
with the knowledge of the underwriter, this was held to bo in sub¬ 
stance a re-loading of the whole cargo, so as to make it a cargo laden 
on board at the loading port mentioned in the charterparty (s). 

Of the duration and the tei'minalUm of the rink. —It is gene¬ 
rally expressly provided in the policy that the risk shall continue, 
as regards the ship, until sho has arrived at her port of destination 
or port of discharge, and been moored at anchor in safety twenty- 
four hours, and, as regards the goods, until they liavo been safely 
discharged and landed. Where a ship was insured " at and from ” 
Jamaica, and was lost in coasting from one port of the island to 
another, it was held that she was protected by the policy in moving 
from port to port in the discharge of her cargo, and in taking fresh 
cargo, in the prosecution of the outward and homeward voyage in 
the ordinary and usual manner (a). But a vessel is not protected 
in going about from port to port, or cruising round the whole 
island, in order to dispose of her cargo, in a manner that is not 


(a) Royal Ex. Ass. Co. r. ifcSicinsy, 
19 L. J.Q. B. 222; 14 Q. R Ml. 

(«) HalKead v. Young, 6 J3L & Ill. 
312; 25 L. J.Q. B. 290. 

' (w) J (Mish v. AUnutt, 2 M. & 3. 106; 
Rickman v. Carslairs, 5 R A Ad. 663. 

(a) Bell v. Hobson, 16 Kart, 243 \ Joyce 
v. Realm Insurance Co., L. R 7 Q. 11. 


580 : 41 L. J. Q. R 356. 

(y) G/cu/Mohc y. Clay, 1 il. A 8. 418. 
W Apmhch y. KrttUicdl, 16 Eaat, 188- 
Carrv. MonUfanr, 33 I* J. Q. R 57 * 
257 ; 5 R k & 408. 

(«) CruikshanJc v. Jan son, 2 Taunt. 
301 ; Warre y. toiler, 4 B. k C. 588. 



702 


CONTRACTS OF INDEMNITY. [BK. II. CHAP. IV. 
• 

warranted by the ordinaiy usage and custom of trade, as the risk 
is thereby increased to the detriment of the underwriter to an 
extent not contemplated at the time the insurance was effected. 
If the policy is on the ship until her arrival at the last port of 
discharge, and several ports are named in the policy, some of which 
arc blockaded, the risk on the policy will cease on the arrival of 
the vessel at the last unblockaded port (/>). But, if the vessel 
deviates from the voyage insured and enters upon a fresh adven¬ 
ture, or goes to ports not named in the policy, through fear of 
'the breaking out of hostilities, and of the porta of destination 
becoming hostile ports, the underwriters will be discharged (c). 
Where a ship was insured for the outward voyage "to all or any 
of the ports or places iu the East Indies, China, or elsewhere, until 
arrived at the last place of discharge on the outward voyage,” it 
was held that the outward voyage terminated as soon as the 
outward cargo had lx*cn discharged, and that the risk could not be 
prolonged so as to cover goods taken on l>oard at intermediate 
places, to he curried onwards to the more distant ports or places 
named in the policy (d). 

Where, in a policy of insurance on a vessel for the outward 
voyage, there is a clause giving her “liberty to touch, stay, &c., at 
any ports whatsoever to take on board and land goods," the clause 
will protect the vessel while xlio is stopping for the bond fide 
discharge of the outward cargo, and is at the same time availing 
herself of the opportunity of taking in merchandise, l>cing at the 
time in the due prosecution of tho outward voyage; hut “ tho 
captain has no right to mix up together the two objects of dis¬ 
posing of the remnant of the outward cargo and procuring a 
homeward cargo at the risk of the underwriters on the outward 
voyage. When the disposal of the outward cargo ceases to bo 
the sole occasion for his stay at a particular port, these under¬ 
writers lire discharged ” (c). If the party effecting the insurance 
is ignorant of the particular port at which the goods will be 
shipped, us well as of the name of the ship and of tho species of 
the goods, he may protect himself against loss by a general 
insurance of goods of a certain value to be sent to him by sea 
whatever may he the ship they are sent in, or the place at which 
they are put on board (/). 

Arrival at the [Wt of destination—Mooring in safety (g). — 

(&) Doylr. v. PoictU , 4 B. i Ad. 267. 3 Canipb. 437 ; Moon v. Taylor , 1 Ad. 

(c) Olirtrson v. Bright man, 8 Q. B. k K 26. 

781. (/) Hunter v. LetUhlcy, 10 B. ft C. 

(rf) Richardson v. fond. Jr*. Co., 4 358. 

Campb. 04. ig) Lindsay v. Janson, 4 H. k X. 

(e) Ld. Elleuborough, lag/is v. 1’aux, 704. 
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Tbe extent and limits of the “ port of discharge ” are regulated by 
custom and usage; and the term as used in policies of insur¬ 
ance includes the whole port within which any portion of the 
cargo is usually, according to the custom of such port, taigm out 
of the vessel. Where a ship’s phice of destination was “her 
Majesty's Dockyard at Deptford,” and the vessel got to the dock 
gates, but could not get into the dock by reason of ice which 
blooked up the entrance, and she was accordingly moored in the 
river alongside the dock gates, and was there driven on Rhore 
and totally lost, it was held that the underwriters continued 
liable, as she had never been moored in safety at her place of 
destination within the terms of the |M>licy(//). But, where a 
vessel was chartered for a voyage from Quebec to Wallasey 
Port, in the river Mersey, or as near thereto as sho could safely 
get, and there discharge her cargo, and the vessoi arrived in the 
Mersey and was towed abreast of Wallasey Port, but could get no 
further by reason of her great draught of water, and the captain 
then l>egan to discharge the cargo in lumpers, and also discharged 
hU crew, and after several days, when a considerable portion of 
the cargo had been discharged, the ship fell over on her side and 
was injured, it was held that the vessel lmd arrived at her place of 
destination, and that the risk on the policy ceased after she hud 
been moored twenty-four hour* in safety, although it apjienred that 
tho captain intended ultimately to carry the vessel into Wallasey 
Port with as much of the cargo as he could carry over the shallow 
part of the river intervening between his original anchorage and 
that port(/). If a vessel lias sprung n leak or received her “death 
wound at sea,” hut comes into port and casts anchor in apparent 
safety for twenty-four hours, and the mischief is not discovered 
until after tho expiration of the time limited for the continuance 
of the risk on the |»olicy, the underwriter will nevertheless continue 
liable, as it is obvious that the vessel never was in reality moored 
in safety at all (k). But, although a ship is damaged, yet if she is 
not a mere wreck or in a sinking state at the time of her arrival, 
and is moored as a ship in the jiossession and control of her 
owners, she is " moored in safety ” (/). If an embargo is laid on all 
English vessels at a foreign )>ort, and the vessel enters in ignorance 
thereof, and remains at auclior twenty-four hours, and is subse¬ 
quently seized, the underwriters are liable; “for she is in tho 


(*) Samw.l v. lloyml Rr. A**. Co.. R 
B. k C. 123; Stour v. Marin* Inn. Co., 
1 Kx. D. 81. 

. (*) Whiltcdl y. Harrison, 2 Kxcli. 

(ic) Aferttony v. Dunlop*, cited 1 T. It. 
260, where it is atated that the verdict 


wax Riven for tin- insured, whereaa the 
r ourt, in h'ni'jkl v. PttHh, 19 L J. Q. B. 
. r »17, treat the esse as if the verdict had 
hwn for the insurer. 

(/) LidgrU v. Srerrtan, L R. 5 c. P. 

198. 
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power of the enemy the very moment she'enters the port, and is 
not for one minute moored in safety ” (m). And if, by reason of 
quarantine regulations or other laws of the port, the vessel is not ■ 
lawfuljy moored, but is liable to be sent out of port to perform 
quarantine, or to be examined or fumigated, the risk continues on 
the policy, although the vessel may h&ye remained at anchor more 
than twenty-four hours before any actual removal takes place, and 
liefore the port regulations against her mooring are enforced (n\ 
But, where a vessel, alter being moored, remained in actual 
safety as a ship for twenty-four hours, and so that during those • 
^venty-four hours her owners had complete and undisturbed, 
possession of her, but was afterwards seized in consequence of 
the master having smuggled before her arrival, it was held that 
the terms of the policy were satisfied,, and that the loss by the 
seizure was a loss after the termination of the risk (o). 

Rinks in landiny the yowln .—When the insurance is on goods 
and merchandise, it is generally expressly provided in the policy 
that the risk shall continue until the goods have been safely dis-, 
charged and landed; but whether there is such a provision or not, 
the risk upon the policy will continue from the time of the loading 
of the goods on board to the time of their being actually landed at 
the port of destination (;#)• Any loss or damage, therefore, sus¬ 
tained in the transhipment of the goods from the vessel to the 
shore by the upsetting or stranding of boats or lighters, will have 
to be made good by the underwriters, provided the transhipment is 
made in the ordinary and usual course, and according to the usage 
of the port and trade (</), and is not made in the boats aud lighters 
of the owner of the goods. If the latter sends his own lighters and 
servants for the goods and receives them, the underwriters will be 
discharged, as tho voyage is terminated, aud the risk on the policy 
ceases, as soon as tho consignee has got the goods into his own 
jwssession and under his own care and management (r). If the 
goods are conveyed in public lighters, or in the boats or lighters pf 
third parties, in accordance with the custom and usage of the port, 
the underwriters will continue liable until the goods are landed, 
unless such lighters or boats are iu the possession and under the 
control of the consignee or owner of the goods, in which case the 
voyage will be just as much terminated as if. they were his own 
lighters and l>oats, the goods being then actually delivered to him 
and in his possession (*). On an insurance of goods on a voyage 


(Ml) MincU v. Audtrmn, Peake, ‘277. 
(*) WapUt v. Eames, 2 «r. 1243; 
Homtyer v. lAukhtatw, 15 Kart, 4d. 

(•) Lockycr v. Ofiey, 1 T. K. 252. 

(j>) Ano*., Skiuner, 243. 


(< 1) ttarvrl r. Bell, 5 K. k Aid. 238. 
Cr) Spawn v. Camtkrrt, 2 8tr. 1233. 
(#) Hurry v. R. Ex. An. Co ., 2 W. k 
P. 430 ; Strong v. Entaily, 1 B. k P. N. 
JL 18. 
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policy, until the * Rame are safely landed at the port of dis¬ 
charge, “including all risks to and from the ship,” there is .no 
implied warranty that the lighter used at the end of the voyage to 
convey the goods from the ship to the shore shall be seaworthy 
for that purpose (<). If a vessel is disabled and obliged to put 
into port before the voyage is completed, and is not worth repair¬ 
ing, and is consequently abandoned, and the master tranships the 
goods, and after such transhipment the goods arc lost, the under¬ 
writers will be liable upon the policy (u). 

Insurance on profits .—When profits expected to be realised 
from the carriage of merchandise arc insured from the ordinary 
perils of the sea, and the ship is lost by a peril insured against, 
but the merchandise is brought safe to the port of destination by 
another vessel, there is no loss of profit within the mcaniug of the 
policy, and the underwriters arc not responsible (x). 

Fi'eujht policies .—The freight to be earned by the vessel on 
the performance of the voyage may be insured as well aa tho vessel 
itself, and the cargo laden on board. * The object of tho contract 
is to protect the insured from being deprived by any of the perils 
insured against of the profit he would otherwise earn from the 
carriage of tho goods. It is incumbent, therefore, on tho insured 
to prove that, unless some of tho perils insured against hod inter¬ 
vened, some freight would have been earned, and evidence must 
l>o given, cither that goods were put on board from the carriage of 
which freight would result, or that there was Rome contract under 
which the shipowner, if the voyage were not stopped by perils 
insured against, would have been entitled to demand freight ” (y). 
Prepaid freight cannot be recovered back (s). When an express 
contract of affreightment, under which the shipowner is entitled 
to the freight insured, can be proved, tho risk on the policy will 
commence from the time that the shipowner has put himself into 
a condition to cam the freight, by making the vessel ready for sea 
and placing her at the disposal of the charterer, whether any goods 
havo or have not been actually shipped on board under the con¬ 
tract (a). Thus, if a vessel is chartered for a voyage from A. to 
B., the interest in the freight commences on the vessel’s sailing 
for A., either in ballast or with a small quantity only of goods for 
B., so long as she is stalling solely with a view to the chartered 


(0 Lane v. A mm, L. R. 1 C. 1*. 412; 
35 U J. C. P. 243. 

(u) Plantamour r. SUiplcs, 3 Doug. 1; 
1 T. Jt. 611, n. : Shipton v. Thornton, 9 
A«L k E. 337. 

(x) Chop v. Reynolds, 5 C. B. N. S. 
651 ; 28 L. J*C. P. 194. 
liO Ld. KUtfuborough, Fort***. Aspi- 


nail, 13 East, 327 ; Patrick v. Eaton, 3* 
Cainpb. 441. 

(s) Allison v. Bristol Ins. Co., 1 Ap. 
Co*. 20!). 

(a) Thompson v. Taylor. 6 T. R. 478 ; 
TruscoU t. Christ*', 2 B. & B. 320; /Aj* 
mux v. VAnson, 7 Sc. 507 ; 6 Bing. N. 
Cl 519. 


7 X 
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freight (6). But, if no express'contraet of affreightment can be 
proved, the risk will not attach on the policy until goods have 
been actually shipped on board under circumstances giving the 
8hij>owner a right to freight ( e). 

When the insurance is on the freight to be earned on the out¬ 
ward and homeward voyage, and there is an express contract of 
charter-party for the outward and homeward voyage, the liability 
of the insurer will continue all through the outward and home¬ 
ward voyage, whether any of the homeward cargo had or had not 
been taken on l>oard at the time of the loss (//); but, if the 
insurance is on freight to be earned out and home, and the* insured 
has only made a contract of affreightment for the outward voyage, 
the liability of the insurer, ns respects the homeward voyage, will 
not commence until an express contract of affreightment for the 
homeward voyage has been entered into, or until a return cargo 
or return merchandise lias been shipped on board, giving the ship¬ 
owner a right to homeward freight (c). Freight may be insured 
for a portion of the voyage as well as a eargo of goods; and,*if an 
insuraucc on freight is effected on a voyage from A. to B., the 
risk is not varied, and the underwriters arc not discharged, because 
tho vessel is in reality sailing from A. to C., touching at B.. and 
the assured has neglected to disclose that fact to the under¬ 
writers (/). But, if the voyage is altogether a different voyage 
from tho one insured, as, for instance, if tho insurance is on the 
freight to be earned under a contract of affreightment for a par¬ 
ticular voyage, and the voyage is subsequently altered, tho under¬ 
writer will be discharged (//). As regards the meaning of the 
term freight, it has been held that, if the master, in order to make 
tip a full cargo, buys merchandise on behalf of the shipowner and 
brings it lioinc, the fair value of the conveyance of such goods 
may bo included under the term freight in the policy (ft). But, 
although "freight” includes the interest of the owner in the 
carriage of his own goods, yet in au ordinary policy it does not 
extend to passage money (i). 

J,ohh of freight ,—To recover for loss of freight, a total loss by 
perils of the sea must be proved. If the master has tho means of 
repairing a vessel which has sustained sea damage, and of shipping 
and bringing home tho cargo, and neglects to avail himself of tho 

[b) Jlarfxr v. F/ruiinq, I.. R. B Q. R (/) Taylor v. Wilson, 15 East 330. 

■r.P, 03 ; Fairy V. Tht //Mitel Pirr Ass. (g) SeUur r. if ‘Vicar, lUTiP. N. 11 
Co., UUC. V. 155 ; MrrtnHtilr SUani 25. 

Co. v. Tysrr, 7 Q. B. D. 73. (A) Flint v. Fltmyng . lB.iA«L 45 ; 

(e) Ton.* v. IVa/ts, 2 Str. 1251. Dcetux r. r Anson, 7 Sc. 507 ; 5 Bing. 

id, I) arid son v. /f*i7/<wv. 1 M. k S. N. C. 510. 

313; Ally v. Linda, 1 B. k P. N. 1L (*) J^novn or Dinoon v. Home 4 Colo- 
23fl. mini Assur. Co., L. U. 7 <J. P. 841 : 41, 

(e) WilliavisO/i v. Junes, 8 Bing. 31, a. L. J. U. 1\ 1C2. * 
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opportunities within hia reach, the insurer cannot recover for loss 
of freight (1c). Where the insurance was on freight, and the ship 
was injured by perils of the sea, and obliged to put into port and 
land fcho cargo to re-fit, and part of the cargo was so wetted by 
sea-water that it could not be re-laden on board without imminent 
danger of ignition, unless it went through a process which would 
havo detained the vessel 6ix weeks, at an expense equal to tire 
freight, and the master sold the goods, and, finding he could not 
obtain others, sailed on his voyage, it was held that the under¬ 
writers were not liable to make good the loss of tho freight on 
these goods (ft. Where the plaintiff having entered into a charter- 
party by which the ship was to proceed to Newport ami there load 
a cargo, insured the chartered freight, and the ship on the way te 
Newport was delayed hy the perils insured against for so long a 
time tlmt the freighter refused and was justified in refusing to load a 
cargo, it was held that tfiere was a total loss of the freight (m). 

' Insumnce on passage money .—When the insurance has been 
effected on passago money, and tho ship is disabled and obliged to 
put into port for repairs, and great expenses arc incurred in main¬ 
taining thq passengers, there is no loss for which the underwriters 
avo liable, if the vessel ultimately completes the voyage and earns 
the money ( n ). 

•Deviation from the voyage insured .—Every policy of in¬ 
surance is effected upon the implied understanding that tho vessel 
will proceed straightway aud without unnecessary delay to her 
place of destination. If, therefore, she voluntarily deviates from 
hor course to put into port, and is afterwards lost, tho underwriters 
will be discharged (o), unless it be shown that she went thero 
under the pressure of necessity (j)), or for necessary repairs or 
purposes essential to the safe prosecution of the voyage (q), or to 
avoid pistes, or icebergs, or other dangers of navigation (r), or 
that she went out of her way for the purpose of succouring a ship 
in distress («), or of procuring convoy (t), or had liberty by the 
charter-party to make deviations or to call at different ports for 
trading purposes. A deviation for the purpose of saving life is justi¬ 
fiable, but not a deviation for the mere purpose of saving property (u). 


(k) PhUpot v. Sm. 5 UwT.B. N. 
S. 183. 

(l) Mordy r. Jones, 4 R k C. 400. 

(m) Jackson r. Union Insurance Co., 
L. R. 8 C. P. 672; 10 C. P. 126 ; mo 
Inman Steam Co. r. Bischoff, 6 Q, B. D. 
648. 

(») Willis r. Cooke, 5 Ell. k Bl. 647 ; 
25 L. J. Q. B. 16 ; as to insurance* 
against the charges and liabilities which 
may be incurred under the Passenger* 
Act, 1862, we Gibson v. Bradford, 4 EJL 


k Bl. 686; 241* J. Q. B. 169. 

(o) Elliot r. Wilson, 4 Bro. P. C. 470. 

(p) -Scott r. Thompson, 1 B. k P. N. 

It. 181. 

(q) Weir r. Aberdeen, 2 B. k Aid. 320; 
Delaney r. Stoddart, 1 T. R. 22. 

(r) The Teutonia, L. It. 4 P. C. 171,179. 
{$) Arnold, Ins. 405; The Jane, *2 

Hag. Adin. 346. 

(0 Eond r. Null, 2 Cowp. 601. 

(u) Scarananga r. Stamp, 6 C. P. D. 
295, C. A. 


z z 2 
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It is not necessary to a deviation or change of risk whereby the 
underwriters arc discharged that the degree or period of the risk 
should he thereby increased (x). If the voyage insured has been 
actually abandoned, and it has been determined to alter the ship's 
destination, the underwriters will bo discharged; but a mere 
meditated chango of destination, not carried into effect by an 
* actual abandonment of the voyage, will not have that effect (y). 
If a ship insured for one voyage sails upon another, aftd the same 
track for part of the distance leads towards both place* of destina¬ 
tion, and the vessel is taken before she arrives. at the.djvidiog 
point for the two voyages, tho underwriters -ate J*eyertbcle$8 
discharged, because there never was any inception at 'all of tho 
particular voyago insured (s). But, if there, is an actual inception 
of the voyage insured, and there exists only an' intention to 
deviate, and no deviation had in fact taken place at tj|e time of 
the loss, tho underwriters will remain liable (a). And, if a loss 
occurs before any actual deviation has taken place, amltfle vessel 
afterwards deviates, the lass will fall upon the underwriters (6). 
But a vessel, or goods, or freight, may be insured for part of * 
voyago as well jis tho whole distance; and, if a vessel is chartered 
from A. to C., touching at B, and tho vessel is insured from A 0 to, 
B., there is no pretence for saying that the underwriters are 
discharged merely because the vessel is going on to an ulterior 
place of destination which is not disclosed at the time they accept 
the risk («). And, if a ship is compelled by adverse circumstance* 
in the course of her voyage to enter n port to victual, or repair, or 
rc-fit, or if she is compelled to cast anchor, to pay toll, or to ^wuit 
a fair wind, she may avail herself of the opportunity to tal^p in 
some additional cargo, provided no additional delay is thereby 
created («/). But, if the circumstances rendering it necessary to 
go into port, or to cast anchor have bceu designedly brought about 
by the insured, this is a fraud upon the underwriters which dis¬ 
charges them from liability. 

If a 8liip, with goods ou board insured on a voyage to a foreign 
port, learns in the course of the voyago thither that an embargo 
lias been laid on all ships of her nation at that port, but there is 
a prospect of the speedy removal of the embargo, and she accord- 
ingly goes into port as near as she can safely get to the port of 
destination, and there waits a short time for the removal off the 

(aO Phillips ou Insurance, 983 ; Hurl- (o) Foster t. Wilmcr, 2 Str. 1249 ; 
ley y. Buggitt, 3 Dougl. 39 ; Cbm- r. Allnutt, 1II. k S. 46. 

pany of American Merchants r. British (6) Green r. Young, 2 Ld. Rnym. 840; 

<fr Foreign Insurance Co., 1. E. 8 Ki 2 Sulk. 444 ; Hare v. Travis, 7 B. k U. 

164. 26. 

(y) Tasker v. Cunninghams, 1 Dligh, (c) Taylor t. R'itam, 15 East, 380. 

87 ; Driscol v. Boril, 1 B. k P. SIS. (</) Laroche ▼. Oswim, 12 East, 131. 

(z) Way r. Modigliani, 2 T. R. 32. 
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embargo with the intention of continuing the vojage, she will be 
protected by-the policy, in so doing. • feut, if she abandons the 
voyage and sails back to her port of outfit and is lost on the 
homeward voyage (e) r or if, through reasonable fear of an Em¬ 
bargo, or of the ports of destination becoming hostile ports, she 
sails to a port tioJ named in the policy, and so embarks on a new 
voyage or adventure, the underwriters will be discharged, afr the * 
now risk then run is not the risk they insured against (/). If (be 
vesacj goes jbuIot. her course in order to avoid a peril not insured 
a gainst. aji(J..iaj68t, the underwriters will be discharged, but not if 
the peril sought to be avoided was covered by the policy. Thus, 
where loss frdia adpture in a particular port was excepted from tl*e 
policy, and the* vessdJ run out to sea and out of her course to avoid 
capture, a*nf Jailed to an adjoining port, aud was lost from peril of 
the sea, it was held that the underwriters were not liable (g) ; 
but, whcro.the vessel was insured against capture in port, and put 
to sen, deviated from her course to avoid capture, it was held 
that tlrey were liable (/t). 

^Unreasonable delay at any place at which tbo vessel is autho¬ 
rise^ to touch is equivalent to a deviation ; for it is an implied 
term' of every contract of insurance that the voyage shall bo per¬ 
formed without delay, unless liberty is given to the vessel to halt 
in hbi course ; and, consequently, if there are necessary stoppages, 
the adventuro becomes a different adventure from that which the 
underwriters agreed to insure (i). But, if the delay is necessary 
and reasonable, the risk on the policy will continue, and the under¬ 
writers remain chargeable ( k ). 

fnsuranccs on voyage# to Kvcral jxnis and places .—When the 
insurance is on a voyage to several ports and places named in suc¬ 
cessive order, and the final port of discharge is fixed, the general 
rule is that the vessel must go to them in the order in which they 
arc named in the policy, unless a different intention is manifested 
by tbo policy, or unless a usage to the contrary bo established ; but, 
if they are not named in successive order, they must be taken in 
the order in which they occur in the usual and most convenient and 
practicable course of the voyage, without reference to the shortest 
geographical distance; and, if the ship’s final port of discharge is 
not £xcd, but the vessel is at liberty to select any port that may be 
found most suitable as a discharging port, she may take any ports 
she is authorised to touch at in any order she may think fit (1). 


(«) BlaeienJtagen v. Land. Asm. 1 
Caninb. 454. 

(/) Oliver ton r. Bright man, 8 Q. II. 

781. 

. (?) OWeilly v. B. £>. An. Co., 4 


Cam nit. 240. 

(A) a Bally r. Gonne, 4 Cunpb. 249. 
(*') Mount r. forking, 8 Ring. 122. 

(A) PhUlipps v. Irving. 8 Sc. N. R. 8. 
(t)' Andrew r. Mtllith, 5Taunt. 602. 
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Where a ship and freight were insured " at' and from Pernambuco 
or any other pctfts in the Brazils to London, beginning the adven¬ 
ture upon the said ship," &c., on the termination of'her cruise and 
preparing for her voyage to London, and the cruise terminated and 
the vessel put into Pernambuco to obtain a cargo, but, finding 
none, sailed to San Salvador, a Brazilian port, 500 miles distant, 
and was lost on the way, it was held that the sailing from Pernam¬ 
buco to St. Salvador was not a deviation, and th^t the policy w^s 
intended to secure the vessel from loss whilst she was procuring 
her cargo in some one or other of the Brazilian ports (m). So, 
where a policy was at and from Martinique and all or any of the 
West India Islands to Loudon, and the vessel sailed from Martinique 
to St. Domingo to take in her cargo, whick was far away from the 
direct course from Martinique to London, it was held that thero 
was no deviation (n). 

Licences to touch at different porta and places.— When, by the 
express terms of the policy, tho vessel is to bo “ at liberty, in the 
outward or homeward bound voyage, to proceed, sail to, touch, and 
stay at, any ports or places whatsoever, without the same being 
deemed a deviation," tho liberty extends only to such places as are 
in the usual course of the voyage, and customarily resorted to by 
traders making such voyages (o). A licence of this kind will not 
enable the captain to alter the regular course of the voyage, or 
touch at any place or port for purposes unconnected with tho main 
adventure (p), or to sttfy an unreasonable time at places he is 
authorised to touch at (7); and, if he sails with convoy, it will not 
authoriso him voluntarily to stay at places, when by so doing ho 
will part company with the convoy (r). Whcucvcr a vessel is on a 
seeking voyage, and is to look about for some safo port of dis¬ 
charge, and has consequently “ liberty to touch at any port or 
ports ” in a particular sea “ for orders, or auy other purpose," the 
insured will be entitled to mako every call, stay, or delay which 
inay bo necessary for safety and for the due accomplishment of the 
object of the voyage (s). Where the name of the place to which 
the vessel is to sail comprehends a particular town and harbour, 
and also an extensive district of coast, the policy will cover and 
protect only a voyogo from the particular town and harbour, 
unless it appears that by maritime custom and usage tho whole 
line of coast is considered, for insurance purposes, to be included 

* 

(m) Lambert r. LidUard, 6 Taunt. (p) BoUomley v. Bovill, 6 B. A C. 

480. 218. 

(n) Bragg v. Anderson, 4 Taunt 229 ; (a) Urquhart v. Barnard, I Taunt. 

Ashley r. /Vatt, 16 M. & W. 471; PraU 450. 

v. Ashley, 1 Kxcli. 257 ; 17 L. J. Ex. (r) Williams r. Shu, 3 Campb. 460. 
135. (*) Hunter r. Leathley, 10 B. k C. 878; ‘ 

(o) Lavabrc v. Wilson , 1 Doug. 234. 7 Bing. 517. 
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under tbe name used in the policy ( t ). An open roadstead is 
a port within the meaning of the term “port^in a policy, if 
it is used as such by seafaring persons, and-is resorted to by 
shipping for the discharge and loading of cargoes and mer¬ 
chandise («). 

Sometimes vessels are expressly insured for a general voyage to 
any ports or places whatsoever, in port and at sea, in all places, at 
all times’, and in all services, to the intent that tho risk may be 
covered by the, policy, whatever may bo the employment of the 
vessel, and however long the duration of tho voyage. 

Total ioss and abandonment—Notice of abandonment .—If a 
ship insured fora* particular voyage grounds on a sandbank and 
cannot bo got off, tho loss is a total loss, although the ship still 
exists in specie. If she Is disabled by stress of weather, and is so 
strained and shaken as not to be worth repairing, tho loss is a total 
loss, although she still exists as a ship iu the dockyard. And, when 
a vessel has been wrecked, tho cargo is totally lost if no part of it 
can be recovered for the benefit of the assured. If a cargo is so 
much injured as to be unfit for conveyance to the port of destina¬ 
tion, and has consequently been landed at an intermediate port to 
prevent its entire destruction, the loss is in contemplation of law, 
as between the underwriter and insured, a total loss, and tho latter 
is entitled to recover tho full amount of tho insurance (x). But in 
these cases, when the subject-matter of the insurance is not totally 
destroyed, tho insured must, in order to recover the full amount of 
tho insurance as for a total loss, ABANDON what remains, i. &, he 
must make a cession of all his proprietary rights thereto to tho 
underwriters, and give them notice of abandonment. Tho notico 
of abandonment is required in all cases to give tho insurers tho 
means of inquiry and of guarding against fraud, to cnahlo them 
to repair the ship if they should deem such u proceeding for their 
advantage, and to secure all the benefit that can bo derived from 
the wreck. It must bo given “ within a reasonable time after the 
insured receives intelligence of tho accident, that the underwriter 
may be entitled to the benefit of what may still be of value ” ( j ). 
Where the insured receives information that the subject of insur¬ 
ance is in imminent danger of becoming a total loss lie must im¬ 
mediately give notice of abandonment, and it is immaterial that 


(0 OonslaLle r. Kobh, 2 Taunt. 403. 
(m) Sea Ins. Co. v. Gavin, 4 Bligh, X. 
8. 578 ; Uroicn r. Taylrvr, 4 Ad. k K. 
248 ; Cockey y. Atkinson, 2 H. & A. 460; 
Harroucr v. Hutchinson, L K. 5 Q. B. 
884. 

(x ) Ionidcs v. The Universal In*. Co., 
14 C. B. N. 8. 292 ; 32 L. J. C. P. 170. 


Or) Mitchell y. Flic, J T. R. 613; 
Knight v. Faith, 15 Q. B. 659 ; demon 
v. Royal Krehange, A-c, 6 Taunt 383 ; 

King v. Walker, 33 L. J. Ex*. 325; 3 H. 
k C. 209; Stringer v. The English Ins. 
Co.. L. Jt 4 Q. B. 676 ; aff. 5 Q. B. 
599. 
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the subject of rnsuptnctf is afterwards justifiably, sold (z). The 
abandonment must'be ari unconditional and - unreserved abandon- 
ment of the whole of the subject-matter of the insurance to the 
insurers or underwriters, unless the latter think proper to accept of 
a conditional abandonment. When the subject-raktter of the in¬ 
surance totally perishes, no notice of abandonment is necessary ; for 
thfcre is nothing to abandon (a). And, when it is so far annihilated 
that it no longer exists in specif, a formal abandonment 6f the 
comparatively valueless remnants of what was once a ship.or a 
cargo is not necessary to enable the assured to recover as for a total 
loss (b), although, if these remnants are worth anything at all, or 
have been sold, the underwriters will be entitled to thcfn.or to tho 
value of them, or to the price they have fetched ; for it is 
contrary to tho principle of every contract of indemnity to permit 
tho insured to recover more than the amount of tho loss sus¬ 
tained (c). If the insurance is on freight, and the voyage is lost 
by a peril insured against, so that the freight cannot bo earned by 
tho insured, tho loss is a total loss, and there is no need of an 
abandonment of freight; “ for there is nothing to abaudon M ( il). 
If tho adventure is brought to an end by a peril insured against, 
and tho things arc taken out of the power of the insured, os, for 
instance, if they are totally lost to him by reason of capture or 
seizure in a foreign port, or by political laws working detention 
and sale by a court, or by circumstances of distress and danger 
creating a mercantile necessity for a sale, there is no necessity for 
any notice of abandonment (e). And, where tho sale was not under 
a condemnation of any court, but took place bccauso the insured 
declined to give security to prevent the sale, it was held that such 
sale was a total loss occasioned by the seizure, the giving of tho 
security under tho circumstances not being the course which a 
prudent uninsured owner would have adopted (/). But it is other¬ 
wise where the sale is not a necessary or natural consequence of 
any of the perils insured against (#/). A constructive total loss is 
a total loss within the meaning of a policy against " total loss 
only” (A). 

By whom nolice of abandonment may be given .—The party 


( 2 ) Kallenhack v. Mnekcnzie, 3 C. P. (e) Pamtcorth v. Hyde, 34 L. J. C. P. 
D. 467, C. A. 207 ; 18 C. B. N. 8. 835 ; Mullrtt v. 

(a) Rankin v. ro/frr, L. R. 6 H. L. Shedden, 18 En«t. 304 ; Mcllish v. 
Cm. 83 ; 42 L J. C. 1‘. 1G9. Andrttcs, 15 ib. 10. 

(A) Cambridge v. Anderton, 2 It k C. (/) Stringer v. The English, dr., In - 
691; Allen t. Sugrue, 8 B. ft C. 661. suranee Co., L. R. 4 Q. B. 676, 690 ; 5 

a Roux v. Salvador, 4 Sc. 34. (j. B. 69S». 

Idle v. Roy. Ex. An. Co., 8 Taunt (g) Ik Mottos v. Saunders, L. It 7 C. 
755 ; 3 Moore, 142 ; Mount v. Ilarrison, J*. 570. 

4 Bing. 388 ; 1 M. & P. 14 ; Rankin v. • (A) Adams v. Macktnxie, 13 C. B. N. 

Potter, ante, p. 711. S. 442; 32 L. J. C. P. 92. 
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giving notice of abandonment must be tffo^fcarty in whom the pro¬ 
perty in the ship is at the time vested. 'Where,'tbecefoi*©, a policy 
of insurance has been deposited as security for an advance of 
money, the pledgee of tlic policy has no implied authority to give 
notice of abandonment; hut it is otherwise with a person who has 
a mortgage on the ship (i). 

Form of notice of abandonment .—The word “abandon ” nped 
not bo used ; any words showing an intention to give up tbo pro¬ 
perty insured upon the ground of its having been totally lost will 
be sufficient (k). 

Effect of notice of abandonment .—Tho effect of a notice of 
abandonment, therefore, is to put the insured into a condition to 
cluim from the underwriters as for a total loss, provided the facts 
as tliqy ar6 subsequently established warrant an abandonment If 
they do not warrant an abandonment, or the insured neglects to 
givo prompt notice of abandonment, he must proceed ngainst the 
underwriters for the loss he has actually sustained. The insured 
then makes tho best of what ho can save, and 1 (-sorts to the under¬ 
writer for the actual loss, after deducting the value of the rem¬ 
nants. On tho other hand, when there is a constructive total loss 
and an abandonment, the risk of saving what lomains to l>o saved 
is thrown upon the underwriter. After the abandonment the 
insuier stinds in the place of the instiled, and is clothed with the 
ownership of the piopcity saved, and is entitled to all the profits 
and advantages that may nceitio then.from; and, if the insuied 
recovers and retains possession of any portion of the property, tho 
underwriters may maintain an notion ngainst him for the recovery 
of the value of it ( l ). The abandonment is ictrospeetivo in its 
opeiation, so that the title of the abandonees iclates back to the 
tunc of the loss(m). 

[ntiuixiiue on fn 'ujht —Where a ship and the freight to bo 
earned on the voyage wcic insuied by separate sets of under¬ 
writers, and the ship was captured, and the ship and fieight were 
abandoned to the respective underwriters, who each paid as for a 
total loss, and after that the ship was recaptured, and then per¬ 
formed her voyage and earned fi eight, it was held that the under¬ 
writers on the tthip were entitled to tho freight so earned, to the 
exclusion of the underwriters on the freight; “for freight follows 
as an incident the property in the ship” (n). The insured ship is 
by the abandonment vested in the underwriters from the time of 
the loss; and, as their ship earns the freight, they are entitled to it 


(t) Jnrdine r. Lcathlry, 3 B. A 8 
700 ; 32 L. J. Q H. 132. 

(I) Cumcr. The Jiombay Native I At. 
Co , L. K. 3 1*. C. 72. 


(/) Latham v. Terry, 3 B k P. 479. 
(m) Cum nut/ v SeveU, 3 H. ft N. 

64* 27 LJ. Lx. 447. 

(*) l>amtnn r. Case, 5 Moo. 116. 
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as purchasers of the ship (o) ; but if, at the time of the casualty, 
there is do freight pending, as, for instance* if the shipowner is 
carrying his owu goods, the abandonment cafi give no right to 
freight ( p). Where, after an embargo on a ship, the ship and 
freight were adandoned to the respective underwriters, and the 
embargo was taken off and the ship completed her voyage and 
earned freight, it was held that the shipowners had no right to the 
freight earned after the sihandonment of the ship, and that the 
loss of freight was not demandable from the underwriters on 
freight, as it was not lost by means of the perils insured against, 
but by reason of the abandonment of the ship, which *vos the act 
of the insured themselves («/). A total loss of the ship, therefore, 
docs, not necessarily involve a total loss of the freight. The ship 
may get to port a mere wreck, and deliver her cargo and earn 
freight, and the shipowner may elect to abandon and proceed for a 
total loss; but, if ho does so, tho underwriters of the ship will bo 
entitled to the freight, and the insured will have no claim to any 
indemnity from tho underwriters on freight for the loss of freight. 
Thus, whore a ship and freight were separately insured by separate 
policies, and the ship camo into port greatly damaged, and after 
survey was found not worth repairing, and was finally abandoned, 
but tho cargo was safely landed, and tho freight was earned and 
received by tho shipowners, aud was then handed over by them to 
the underwriters, as incident to the ship, which being dono, the 
shipowners proceeded against the underwriters on freight for in¬ 
demnity for loss of freight, it was held that they had no claim 
whatever in respect thereof, as the freight had been earned and 
actually received by tho shipowners, and might have been retained 
by them for their own use. but for their subsequent voluntary 
election to abandon to the underwriters on the ship, and to consti¬ 
tute such underwriters the owners of tho damaged ship and the 
freight earned by it (r). 

But in all these cases where tho underwriters are entitled to 
tho freight after abandonment, the freight has been earned by the 
insured ship. If another ship finishes the voyage, the under¬ 
writers arc not entitled to the freight, uulcss the sulwtituted vessel 
is their vessel, or has been hired for their lienefit by their agents (s). 
And, if the goods in the ship arc the property of the owner of the 
ship, and he is carrying them on bis own account, the abandonees 
of the ship have no claim to freight (t). 

(o) Metric v. Rodoainachi, 4 H. k N. 17 Jar. 681 ; 4 II. L. C. 312, n. ; Benson 

466: 28 L. J. Kx. 273. v. Chapman, 8 C. B. 064. 

<») MUlcr v. Wood fait, 8 Ell. k 111. (#) Jlirkin v. Rodocanachi, 4 II. k N. 

564; 27 L. J. Q. B. 120. 467 ; 23 L. J. Ex. 273. 

( 7 ) M'Carthy v. Abe/, 5 East, 388. (/) Miller v. WuodfaU, 8 Ell. & Bl. 

(r) Scot. Marine Insirr. Co. r. Turner, 493; 27 L. J. Q. B. 120. 
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The shipowner and charterer may agree that a portion of the 
freight shall be prepaid, in which case, as it cannot be recovered 
back, that portion is not a risk, and is not insurable; but the re¬ 
maining portioi) may be insured, and if the ship is wrecked, and 
only such an amount of cargo is saved as corresponds with the pre¬ 
paid freight, the insured may recover as for a total loss (u). 

When the insured may abandon—Total losses .—The general 
rule id tl»at the insured may abandon in every case and claim for a 
total lo&a, when, by the occurrence of any of the misfortunes or 
perils insured against, the subject-matter of the insurance is so 
injured or fleteriorated as to render any further dealing with it in 
the mode contemplated at tho time the policy was effected worth¬ 
less. If t a vessel insured for a voyage is so much injured by^jerils 
of tho sea that the cost of the repairs will be more than the vessel 
is worth when repaired, tho insured may abandon and claim for a 
total loss (y). But not if the vessel is worth repairing, and can bo 
repaired and re-fitted for sea at an expense less than her value 
when repaired («). So, if a stranded vessel can by any means 
within reach of tho captain, which ho could reasonably use, be 
recovered and saved, tho vessel cannot be abandoned by tho 
insured ; aud, if the captain, to avoid the trouble of recovering the 
vessel, sells her-os she lies, the sale will not enti tle tho insured to 
treat tho loss as a total loss, and to abandou to tho underwriters (a). 
When a ship and cargo are so submerged that both must bo got 
up together, the expenditure incurred in raising them is for tho 
common preservation of both, and the cargo must contribute 
thereto as well as the ship, and the amount to be contributed by 
the cargo must be taken into account for the purpose of ascertain¬ 
ing whether or not the ship is a total loss ( 5 ). The loss of tho 
voyage has nothing to do with the loss of the ship; and tho ship¬ 
owner who has insured his ship cannot abandon tho ship, merely 
because tho voyage canuot bo completed and the freight earned (c). 
If the policy is on freight, and the ship is detained by an cmWgo, 
the loss is primd facie total; but, if tho embargo be taken off and 


(u) Allison x. Bristol Marine Ins. Co., 
1 Ap. Ca*. 209. 

(y) Young x. Turing, 2 Sc. N. K. 762; 
Irving ▼. Manning, 2 C. B. 784 ; 1 II. 
L. C. 287 ; Phillipn v. Naims, 4 C. H. 
358 ; De Cuadra v. Sunnn, 16 C. B. N. 
S. 772. In America, if the subject-matter 
of insurance sustains damage to an extent 
beyond 60 per cent, the assured may 
abandon and recover as for a total lo« 
unless there is something expressed in 
the policy to exclude this implication, 
and this right depends on the state of 
things when the notice of abandonment 


was given, and is not altered by any sub- 
sequent change in the state of things; 
Per Blackburn, J., Kemp x. Holliday, 7 
H. 4 8 . 723; 34 L J. Q. 11 233. 

<r) Moss r. Smith, P C. 11 103 ; 19 L. 
J. C. P. 225. 

(а) Knight v. Faith, 35 Q. B. 657; 19 
L. J. Q. B. 509; Gardener r. Salvador, 
1 M. A Rob. 116; Doyle v. DaUas, ib. 
48 ; Tanner r. Bennett, K. A M. 182. 

( б ) Kemp v. Holliday, 84 L. J. Q. B. 
233 ; 35 1. J. Q. B. 156 ; 6 B. A S. 728; 
L. R. 1 Q. B. 520. 

* (c) Pole x. Fitzgerald, Willos, 647. 
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Bhe then earns freight, the loss ia partial only (d). If the vessel is 
driven by stress of weather into port to repair and 're-fit, and the 
master hypothecates the ship, freight,' and cargo for .the payment 
of these repairs, and the amount cxceeds 4 he value of the ship and 
freight, the loss is a total loss (e). Where goods-are, in conse¬ 
quence of the perils insured against, lying at a place different from 
their destination, damaged, but in such a stato^.that they can at 
some cost bo put in a condition to be carried to thotr destination, 
the question to bo determined is, whether it is practically possible 
to carry them on, that is, whether to do so will cost, more than 
they are worth, and in determining this there must be taken into 
account all the extra expenses consequent on the perils of Jthe sea, 
such as drying, landing, warehousing, and re-shipping the goods; 
but there must not l>e taken into account the fact that, if they are 
carried on in the original bottom, or by tho original shipowner in 
a substituted bottom, they will have to pay the freight originally, 
contracted to bo paid, that being a charge to which the ^»oods ore 
liable when delivered, whether the perils of the sea affect theip or 
not (/). Where the original 'bottom is disabled by tho perils’of 
the sea, so that the shipowner is not bound to carry the goods on, 
and he does not cliooso to do so, there must not be taken into 
account the whole of the cost of transit from the place of 
tress to the place of destination, which must be incurred by tho 
goods owner if he carries them on, but only the excess of that 
cost above that which would have been incurred if no peril had 
intervened (y). 

The mere suspension or retardation of the voyage in the ca.se of 
an insurance on goods and merchandise is no ground of abandon¬ 
ment (A). If, however, the voyage is not worth pursuing by reason 
of tho delay, or if salvage services have been rendered, and the 
insured has no means of paying them, he may persist in tho 
abandonment, and claim as for a total loss ; but, if it appears that 
lie could probably have raised money to liberate the vessel, and 
that he made no exertion to do it, he cannot treat the loss as a* 
total loss; for he is bound in every case to exert himself to the 
uttermost of his power to prevent the loss from being a total loss (?). 
If the ship, being disabled at sea, is deserted by her crew, and is 
subsequently detained for salvage, and the cargo, beiug of a 
perishable nature, is so much damaged as not to be worth sending 
to the place of destination after satisfaction of the claim of the 

(d) Sverth v. Smith. 2 M. A S. 278. 20 L J. C. P. 257; FarntcorOi r. Hyde, 

Benton. v. Chapman, 7 Sc. N. K. supra. 

C25 ; 2 H. L. C. 720. ( h ) Andertm r. Wallin, 2 M.AS. 240. 

(/) Famicorth r. Hyde, L. R. 2 C. P. (i) Thorne!y y. Hcbnon, 2 B. A Aid. 
201 . 518. 

(g) Roectli y. Gurney, 11 C. B. 176 ; 
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salyors, the loss is a total lt*s (i). *If the jcafgo is.taken out of the 
possession and control df the insured by the barratrous conduct of 
the master of crew, and soma portion of it Ts*afu*rwards rcoovered, 
the insured may nevertheless abandon and tieat the loss as a totul 
loss (Q. If the cargo can be transhipped ami forwarded to the poit 
of destination without any material deterioration or delay, the 
insured has n6 right to abandon it and claim for a total loss; but it 
is his duty to go on with the adventure and turn it to tbo best 
advantage, and to proceed against the umleiwriter for a partial 
loss, being the amount of the actual damage sustained by the peril 
iDsmed against (m). 

C 'apttire and rt-capture and abandonment — Embargo —Spe* 
recuperandi.—Capture by an enemy or a pirate, or au arrest of 
princes, or an embargo, entitles the insured to abandon and claim 
for a total loss, unless the embargo has been taken off, or tho vessel 
has been* rc-capturcd and restored to the owners, or they havo tho 
im’mediato means of rccoveiing the vessel [n), ami may reasonably 
be oxpectdd to take possession of it (o). On re-capture by on 
Engfish vessel the* shipowner has a light to the icstitution of his 
ship .on payment of salvage ; and, if the iusuiancc is on the ship, 
and the ship is rc-captured and placed within the power of the 
insured, tho loss, which was before a total loss, becomes then only 
a paitiul loss (p), unless the vessel is in a damaged and un- 
seaworthy state, or the salvage and costs and expenses attendant 
upon the re-captuio are likely to be more than the vessel is woith. 
and tho voyage cannot lx* advantageously prosecuted. If the vessel 
be captured and re-captured, ami the insuied neither has the vessel 
restored to him nor any means of obtaining possession of it, or if 
the consequences of the capture arc such as to occasion a total 
obstruction of the voyage, “or render it not worth pursuing, if tho 
salvage be high, if fm tlicr expense be necessary, and tho insurer 
will not, at all events, undertake to pay that expense, tho loss con¬ 
tinues a total loss, and the insuied may abandon, notwithstanding 
the re-capture” (7). Where a ship was captured and re-captured, 
and sold in a distaut country to pay the salvage, and the rcsiduo 
of the proceeds lemaincd in the court of Admiralty there, it was 
held that the insured might abandon and recover for a total 

(k) Parry v. Ahndeu, 9 R L V 416. 343 ; 2 Kl. k El. 160. 

I/) Ihuun v. llad, 5 1 U Aid. 697. (?) Uamil/un v. Hindi z, 2 Bun 1198 ; 

(m) Hunts. R Re. Aw Co 5 M.4.8. 1 W. HI 276, BiaiAnsl** \ /hn'rr, 5 

63 ; Fulkner v. Hitihir, 2 U>. 293. M. A 8 113 , liaiubrulyt v. 10 

(n) Ooss r. Wither. r, 2 Rurr. 692; feat, 329. 

KU invert r Shepanl , 28 L J.Q B 147; (f) r Hornby, 3 K1L k BL 160 ; 

CUogan y. Und. Au Co , 5 M. k S. 455 ; 23 I. J Q. 11 129 , itiUei s. Fletcher, 

Wifsms r. Forster, 6 Tauut 25. 1 I ton* 232; H'Jcer v. Henderson, 4 M. 

( 0 ) Lozano r. Jimsoa, 28 L. J. Q. 11 AS. 684. 
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loss (r). If the insurance is on goods and merchandise, laden 
on board,tho vessel, and the vessel is captured, and notice of 
abandonment is given by the assured, and after that the vessel is 
re-capturcd with the goods and merchandise on board uninjured, 
the insured cannot persist in his abandonment and claim for a 
total loss (#). And, if the vessel is unable to complete her voyage by 
reason of an embargo suddenly bid on English vessels at the port of 
destination, or by reason of the hostile interference of an enemy, the 
insured cannot, on that account, abandon the goods and claim for 
a total low*, unless the goods have been deteriorated and injured, 
and rendered unfit for mercantile speculation and adventure (f). 

Unreasonable aJxunlonment .—“ The privilege of abandoning,” 
it has boon justly observed, " is liable to great abuse. Where, as 
in the cuse of capture, the thing insured is completely gone out'of 
the power of the insured, it is just and proper that he should 
recover at once as for a total loss, and leave tho sjtcs yfauperandi 
to tho insurer. But it seems unreasonable that the owner of a ship 
which is stranded (the captain and crew, his servants, being on thp 
spot and in possession of the ship and cargo), should be at liberty 
to abandon these to a number of underwriters, who sometimes find 
it difficult to act in conceit, and who have, perhaps, no means of 
disposing of the propelty thus thrown upon their hands but to tho 
greatest disadvantage” (u). "I am not disposed,” observes Lord 
Elleuborough, “ to enlarge the grounds of abandonment against 
underwriters, a privilege which every one knows has been much 
abused. Tn almost every case of a valued policy it is the interest 
of the insured to abandon ; and it therefore becomes the court to 
watch every such cuse, and in no instance to enlarge that, which in 
its nature is only an average, into a total loss ” (x). 

Partial low — Exception of partial losses. —A partial loss is 

not paid for, if there is a total loss of the vessel from perils insured 

against during tho period covered by the policy ; because, when tho 

underwriter pays the total loss, ho actually discharges all partial 

losses occurring during the voyage, except such as fall within tho 

suing and labouring clause, which are apart from the sum insured. • 

He never stipulated to pay more than the total loss ; and, if ho 

were to pay for a partial loss, and also tho whole value of the vessel, 

1 /b would bo paying more than he undertook to indemnity tho 

insured against If a partial loss is sustained, and then the whole 

subject-matter of the insurance is totally lost from a peril excepted 

from the policy, the underwriters will not be responsible for the 

* 

(r) Pringh r. Hartley, 3 Atk. 296. 293. 

(*) Saylor r. Taylor, V B. k L\ 718. («) M-nJiall on lXbURAXd, p. 505, 3rd , 

(t) liadiinson v. Rubivxm, 3 II. k P. cd. 

888 ; but we Barker v. Blaket, 9 Eabt, [*) Bainbruiycy KciUon, lOKaat, 343. 
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partial loss, unless it has occasioned actual pecuniary loss to the 
insured (y). But if the total loss does not take place until after 
the expiration of the period covered by the policy, the underwriter 
will be responsible for the partial loss, and must pay the amount of 
the diminution in the value of the vessel occasioned by the partial 

loss, without reference to whether the vessel had been repaired or 
not before the total loss occurred ( 5 ). If a vessel loses a mast by 
a peril insured against, and is re-titted, the loss is a partial loss; 
and, if the vessel then puts to sea, and is totally lost, tho insured is 
entitled to be indemnified in respect of tho partial lo&s, as well as 
thd total loss; but, if, before the vessel is re-fitted, she is totally 

lost, tho instiled cannot then recover in respect of tho partial 
loss («). In case of a partial loss, ami in tho alktcnco of other 
rafeans of arriviug at the loss, the insured is entitled to recover 
tho cost of repairs up* to the amount insured with the reduc¬ 
tion of (Ae-third new for old, even although this amount 
might be more than the amount payable for a total loss with 
benefit of salvage (6). A memorandum is frequently introduced at 
tho foot of maritime policies, exempting the underwriters from all 
partial losses upon certain articles and descriptions of merchandise, 
an«i from all partial Jos**# not amounting to 5/. per cent, upon 
other clussos of merchandise, and from all partial losses upon ship 
aud freight not amounting to .*!/. per cent, unless the loss be a 
general average and contribution loss (antf, pp. 514, 518). In 
many policies the underwriters exempt themselves from all partial 
or averugo losses of every description, excepting general average 
losses, so that they are not responsible ut all upon the policy unless 
there is a total loss, or imlena there has been a general average 
contribution. When the |wlicy is warranted " five from particular 
average,” no damage short of the absolute destruction of tho thing 
insured will amount to a totul loss. An exemption of this kind 
opens a wide door to fraud, iuuMouch us a direct premium is 
offered to the insured to turn eveiy partial loss into a total loss, in 
order that it may be covered by the policy (c). 

General and jnirticulur avemi/c—Polirirs warranted free 
from average.—The term "average ” is used, in insurance contracts 
and trading adventures, to duuote every kind of partial loss or 
damage happouing either to the ship or tho cargo, from any caufe 
whatever. It has been truly observed, that ambiguities frequently 
arise from the indiscriminate use, in mercantile matters, of tho 
word AVERAGE, which has no less than four different meanings 

(y) Licit T. Jantoii, 12 East. 656. *hnr rrpoin were ortunlly dom, alUer 

(s) LidncU v. Stentat, L. K. 6. C. 1*. wbrre nut don t, <e« Pitman v. U*\vnxd 
, 616. /«*- 9 Q. It 1». 192, C. A., ditt. 

<«) Stewart r. SUrlt, 5 Sr. N. R 941. Birtt, L J. 

(5) AUcKi an r. Lokrt, 4 Ap. Uv. 755, (c) l yam x. Hovcro/l, 8 B. k P. 476. 
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amongst commercial men. Jn policies of insurance we constantly 
meet with the terms general average and ^articulap average; tho 
first signifies general average losses arising froyi the general con¬ 
tribution made by all parties interested in a ship or cargo towards 
a loss sustained by some for the benefit of all, upder the circum¬ 
stances previously described (ante, pp. 514(^ 515); and the second, 
the particular or partial loss sustained by the insured, not con¬ 
nected with tho loss of any other party, and uot occasioned by a 
general average contribution. For example, if a small portion of 
corn or flax receives damage from sea-water to the extent of 4 51., 
aud tho entire value of tho whole cargo is l,000f., this is an 
average loss of 4} per cent, upon the whole, and is called “ average*' 
in mercantile phraseology; so that, if the cargo is warranted “ free 
from average uuder 5/. per cent," the underwriters will be exempted 
from all responsibility in respect of this partial or average loss (d). 
If a cargo of corn insured “free from average" receives damage 
from sea-water, and the vessel puts into port for the purpose of 
drying tho corn and preventing its total destruction, and the corn 
id so much damaged that if brought home it could not have been 
sold for an amount exceeding tho expenses of unshipping, drying 
it, and bringing it homo, the loss is total; but, if tbo valuo of tho 
corn in England would exceed these expenses, tho loss is an 
average loss within tho warranty exempting tho underwriters 
from liability. An insurance on goods warranted free of average, 
unless general, is equivalent to an insurance against their total loss 
only. As a general rule, where the whole or any part of the cargo 
is capablo of being sent in a marketable state to the port of dcsti*. • 
nation without laying out more money than it is worth, the master 
cannot sell, nor can the insured recover for a total loss (e). But 
the effect of a warranty against particular average is merely to 
limit the operation of the insurance to a total loss of the subject- 
* matter, and is uot to prevent a recovery under the suing and 
labouring clause of extraordinary expense which may be incurred 
in preserving it (/). 

Insurance on separate bales or packages—Average and total 
losses .—If the merchandise insured is packed in separate bales, 
hogsheads, or packages, aud the insurance is effected on each bale, 
hogshead, &c., separately, and some bales or hogsheads are totally 
lost, and others saved, the loss of each separate bale, hogshead, &c„ 


(d) Wilson v. Smith, 3 Burr. 1550; 
M'Andmn r. Yavijha*, 1 Park In* 
252; Mason v. Slutry, ib. 253; Ojh 
penheim r. Fry, 33 L. J. Q. B. 267 ; 
fiiUS. 348. 

<«) Aimer v. Ringrose, 6 Rich. 267; 
20 L. J. Kx. 175; RoseUo r. Gurney, 11 
C. B. 187 ; 20 A. J. C. P. 257 ; (JL I*J. 


Prninn. Rail. Co. r. Saniulcrs, 31 I, J. 
<7. H. 206: 1 B. AR 41; 2 B. AS. 266; 
PnUk v. Gair, 16 C. B. V. 8. 201 : 33 
L. J. C. P. 99. 

(/) Rideton v. Empire Ins. Co., L. If. 
1 C. P. 635; ib. 2 C. P. 357 ; 35 L. J. 
C. P. 250; 36 ib. 156 ; Meyer r. Jialli, 
1 C. P. D. 358. 



* I* • % 

8BCT. xi.j r ^ w&nri;prmtAnc*: : 

is a total loss pro taffy (g); “bat, whoa the insuranoe is*upoAib* 
WHc, and the goods afe all of the same species, unless'the Ida* 

' exceeds the value specified in the memorandum, there is noAVerag* 
.dt^partial loss, apd there cannot, in such a case, be a total lots of 
a portion of the cargo ”(&). Where an insurance had been effected ’ 
°i)^ "^/generally, and several thousand bags of linseed were put 
on’.Wud, and,’by the memorandum as to average, seed was war-' 
ranted free from average, the Court of Exchequer Chamber thought 
itjra* necessary, in the natural construction of the terms of the 
policy, to apply the exemption to all linseed on l»oard collectively, 
whether shipped in bulk or in separate packages, and that the 
\tarrant)%could not apply to each bag in which the seed happened 
to be pocked as a distinct object (i); but, where the goods insured 
were described in the policy as " master’s effects," aud the memo¬ 
randum was “free from all average," and some of the goods thus 
insured were totally lost, and others were saved, it was hold that, 
os the articles which constituted “master’s effects" were essentially 
different in their nature, aud kind, ami value, the insurer was 
liable in respect of the total loss of particular articles constituting 
“ master’s effects." To hold that, if the insured happens to be 
successful in rescuing any of the articles insured, even the clothes 
ho muy be wearing, he will thereby iucur the pcualty of forfeiting 
his insurance on the rest, though they arc all totally lost, would 
load tp a result quite at variance with the object for which the 
memorandum as to average was introduced into jwlicics (fc). As 
soon as it is ascertained that the goods are of ditfercut species, it 
i^as if the different species had liecn enumerated (l). 

If the contents of any particular package, hogshead, 6zc., sepa¬ 
rately insured, are not totally destroyed, the loss is then only a* 
partial or average loss, aud the underwriters are exempted, by the 
memorandum, from liability (in). It is usual, therefore, to modify 
the effect of the memorandum by an express stipulation to the 
effect that the underwriters are to pay “ average on each species « 
of produce, or package of manufactured goods, or on each ten, 
fifteeu, or twenty hogsheads, Ac.," so as to give the insured a right, 
to claim for au average or partial loss separately on each species, 
if the loss amounts to three or five per cent., although there may 
not have been a three or five per cent, loss .upon the whole. This 
stipulation does not oust the claim of the assured in respect of a 1 
general average loss (?*). If several average or partial losses take ... 

(g) EnturisU r. EUu, 3 H. A N. 555 ; (0 Wilkinson v. Hyde, ib. 44. 

27 L. J. Ex. 106 ; Daty r. Altf/oni , 16 (mi) Hedburgx. Pearson, 7T»ont 164 ;> 

But, 650. . A atone v. Ilmldjn, 9 C. B. 43 ; 19L. J.' • 

(A) Bills r. Lend. Ass. Co., 5M.&W. C. P. 161. 

660.. (*) Uagedom x. Whitmore, l SUxk. - 

(0 Balli r. Jans**, 0 E1L k Bl. 422. 157. . § ‘ • 

WDuffr. Backeruie, 3 C. B. N. a 16. \ * * 
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place under three or five per cent each, but the aggregate amount 
of the whole exceed* three or five per cent., the underwriters will 
be liable (o). Whenever the policy is made free from average 
under so much per cent., and a loss happens, the proportion which 
the loss bears to the cargo must be calculated upon the cargo which 
was on board at the time of the loss (p). The petty chaiges of 
primage and average, previously mentioned (ante, p. 514) as 
incident to navigation, form part of the nece^iy and ordinary 
expenses of the voyage; and the payment of them is not considered 
a loss within the meaniug of the policy. 

Of the exceptions of general average losses and stranding of 
tfie vessel. —General average losses arising from general contribu¬ 
tion by the owners of property exposed to a common peril .of tho 
seas to make good a loss incurred for the preservation of the 
common property of all (ante, pp. 514, 515), must' be made good 
by the underwriter under the general terms of the policy; and, 
when they are excepted from the average clause, the underwriter, 
of course, continues responsible in respect of them, although he is 
exempted from liability in respect of all other partial or average 
losses. To the clause " warranted free from average ” is fre¬ 
quently annexed, as wc have already seen, the exception " unless 
the ship bo stranded.’* By the stranding of tho vessel, und$r such 
a clause, the exemption from average is destroyed ; and the loss 
falls within tho general words of the policy, although it was not in 
any wise occasioned by the stranding ( q ). It is said to be a rule 
that, where a vessel takes the ground iu the ordinary and usual , 
course of navigation and management in a tidal river or harbour 
upon the ebbing of the tide or from natural deficiency of water, so 
• that she may float again upon the flow of the tide or increase of 
water, such an event is not to be considered a stranding within 
the sense of tho memorandum ; but it is otherwise where the 
ground is taken under any extraordinary circumstances of time or 
place, by reason of somo unusual and accidental occurrence (?•). 
Where a ship ran on some wooden piles four feet under water 
which had been erected in a river about nine yards from the shore 
to keep up the banks, and lay on such piles until they were cut 
away, this was held to be a stranding within the policy (s). But, 
if the vessel merely grounds on a rock and gels off when the tide 
rises, and pursues her voyage, this is not a stranding, though the 
vessel may be injured; “if it is touch and go with the ship, there 


(o) Blackett r. JL Ex. Am. Co., 2 Cr. k 
3. 244. 

(p) Rohl r. Parr, 1 Eap. 444. 

(g) Burnett v. Kensington, 7 T. R. 210 ; 
Born ▼. Salvador, 4 Sc. 1. 

(r) JftUrv. Hopuood, 8 B. A AiL 84; 


Kingsford r.’ ManKall, 8 Bing. 458; 1 
M. A 8c. 657; LeUh/ord j. Oldham, 6 
Q. B. D. 688, G A. 

M Dobson r. Bolton, 1 Part Int. 239 
Bayner v. Godmond, 5 B. A Aid. 226. 
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1* no stranding "(Q. But,'when the ship accidentally takce the 
ground and remains there for any time, this constitutes a strand¬ 
ing, without reference to the damage sustained by the vessel (u) 
If the shore tackHng, placed to keep the vessel upright whejj the 
tide leaves her, breaks, and she rolls over on her side and is stove 
in, this is a stranding (v). Where a ship, having encountered bad 
weather, and lost both her anchors, and had her masts cut away, 
was taken in tdtr by salvors, and placed on a bank out of th^ 
ordinary course of the voyage, where she lay on her port side for 
several tides, and sustained considerable further injury, it was 
held that there was a stranding (*). The stranding of a lighter, 
in which goods are being taken from the ship to the shore, is not 
a stranding of tho vossel within the exception in the policy (y). 
The stranding must of course, in all cases, take place during the 
voyage covered by the policy, and before the risk thereon ter¬ 
minates. 

A clause in a policy " goner il nverago as per foreign statement,” 
means that general average in the policy shall include such losses 
as the law of the port of adjustment regaid9 as intentional sacri¬ 
fices made for the benefit of the wholo advcutiue, although such 
losses may not be gonorai average according to English law (*). 
The mere temporary sus|>ensiou of the voyage for repairs at a port 
of refuge does not warrant nu average adjustment at that port as 
between shipowner and owner of cargo; and the shipowner is not 
entitled to pro ixiid freight, unless it is shown that the owner of 
the goods had an option of having them sent on or of accepting 
them at that port (a). 

Suing and labourin'/ clavt*. —This clause, in its usual form, 
is not limited in construction to a case where the assured aban¬ 
dons, or may perchance abandon, so that the expense incurred is 
not only in respect of a subject-matter in which the underwriters 
are interested, but upon property which, by the abandonment, 
actually becomes or may become theirs. It extends to every case 
in which the subject of insurance is exposed to loss or damage, for 
the consequences of which the underwriters would be answerable 
and in warding off which labour is expended (6). Where a ship¬ 
owner has incurred expense for tho purpose of averting a loss of 
freight, he is entitled to recover under tho suing and labouring 


(<) Ld. Ellenborongh, MacdougL v. 
A £*. Ass. Co., 4 Ctmpb. *83. 

(«) Harman v. Faux, 8 Cwopb. 429 ; 
Barrow. Bell, 4 B & C. 736. 

(«) Bishop t. FtnUant/, 7 B. 4 C. 219. 
(*) Dt Mottos r. Saunders, L K. 7 
670. 




(y) Hoffman v. Mm shall, 2 8c. 684. 
(?) Macro r. Ocean Marine Ins. Co., 
L R. 9 U. P 696 , 10 C. P. 414. 

(a) Hillr. Wxlsos, 4 C. P. D. 829. 

(b) KuUton r. Empire Insurance Co., 
LK1C.P. 646; 2 C. P.367 ;36L.J, 
C. P. 156. 


3 A 2 
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clause so much thereof as was reasonably incurred (c). The appli¬ 
cation of this clause is not excluded by the word “warranted free 
from particular average ”(d). The plaintiff insured a ship with 
the defendant, which suffered sea damage and incurred salvage 
expenses. When repaired, the ship was more valuable than when 
insured. The plaintiff brought his action for a partial loss. There 
was a suing and labouring clause. It was held that the plaintiff 
•was not entitled to recover a proportion of the salvage expenses in 
addition to the sum insured ; for that salvage (properly so called) 
and general average expenses do not come within the words or 
object of a suing and labouring clause (e). 

Valuation anti adjustment of louses—valued and open policies 
— Over-val wd jxdicie#—Calculation of the value—Deduction for 
new materials. —The question as to whether there is a total or 
partial loss is independent of the question whether the policy is 
valued or not valued. If the whole of the subject-matter covered 
by the insurance is lost, it is a total loss; if a part only is lost, the 
loss is a partial loss, the amount of which depends on the propor¬ 
tion the part lost bears to the whole subject-matter of the insur¬ 
ance. Thus, if the policy is a valued policy, the value being 
admitted, the assured is entitled to be indemnified to the extent 
of the declared value in the policy, and is released, as previously 
mentioned, from proving the value, unless the valuation can be 
impeached by the underwriter. If the policy be an open policy, the 
value of the whole subject-matter of insurance must be proved (/). 
If the policy can be shown to have been fraudulently overvalued, it 
will be void {ante, pp. 075, 97G). But, if the declared value 
exceeds the interest of the assured through some mistake or mis¬ 
apprehension, the loss will l>e adjusted in the same manner as if 
the policy were an open policy, and the computation be made by 
the real interest ou board, and not by the value in the policy (g ). 
Where several valued policies of insurance nre effected upon the 
same vessel valued dittereutly, and upou a total loss occurring the 
insured receives under some of the policies part of the sums 
insured, iu an action upon another policy, he is only entitled to 
recover the difference between the amount received and the agreed 
value in that policy (A). If the policy be an open policy on a ship, 
the value is taken to l>c the sum the ship is worth to the owner at 

(c) Lee ▼. 77tc Southsr a I tun ranee Co., 37. 

L. It 5 C. P. 3»7. tv) Le Craa v. Hughes, 3 Doug. 81; 

(tf) Kidstou v. Empire Insurance Co., Williams t. North China Ins. Co., 1 C. 
L. R. 1 U. P. 685; 2 C. P. 357 ; 36 L. J. P. D. 757, C. A. ; see, however, Barker r. 
C. P. 156; Meyer v. Ralli, 1 (’. P. I>. Ja**on, ante, p. 676. 

358. (h) Bruce v. Jones, 1 H. A C. 709 ; 82 

(<•) Aitchinm y. Lohre, 4 Ap. Cos. 765. L. J. Ex. 132. 

(/) Tobin v. Harforl, 34 L. J. C. P. 
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the port where the voyage commences, including store*, Furniture, 
provisions, wages, advances to sailore, and all expenses of outfit, 
to which are added the premium and cosh of insurance. If it be 
an open policy on goods, the value is taken to be the prime cost 
of the goods as proved by the invoices and tradesmen’s bills, adding 
thereto the shipping charges, and premium, and costs of insurance. 
The presumed value of the goods, if they had reached their place 
of destination and been sold there, has nothing to do with the cal¬ 
culation of the outset value. The insurer has nothing to do with 
the market; he has no concern in any profit or loss which may 
arise to the merchant from the goods. If they be totally lost, he 
must pay the prime cost, that is tho value of the thing he insured 
at the outset: he has nu concern in any subsequent value (i). If 
the policy is a valued policy on a ship at and from A. to B., and 
the ship while at A. undergoing repairs is burnt so as to become 
a total loss, the underwriter is not entitled to deduct from the 
value the estimated oxpense of the repairs necessary to mako the 
ship seaworthy for the voyage, but must pay the total agreed 
value ( k ). If a ship insured has sustained a partial loss, as, for 
instance, if she has been damaged, and the damage has been 
repaired by tho owner, the latter will not be allowed to receive 
from tho underwriter more than two-thirds of the costs of the 
repairs, it being considered that a deduction of one-third ought to 
l>e made in favour of tho underwriters, hy reason of the owner’s 
having tho l>enefit of ucw materials instead of old (l), unless the 
vessel is on her first voyage (m). 

Of the standard of it due and measure of depreciation.—If a 
partial loss has been sustained on goods and merchandise, this loss 
is calculated and adjusted hy comparing the selling price of the 
sound commodity with the selling price of the damaged part of tho 
same commodity at the port of delivery. Tho difference between 
these two subjects of comparison affords the proportion of loss 
in any given case, is., it gives the aliquot part of the original 
value which may be considered as destroyed hy the perils insured 
against, and fur which the insured is cutitled to be recompensed. 
When this is ascertained, it only remains to apply this liquidated 
portion of loss to the standard by which tho value is calculatod 
(i«., to the declared valuo in the case of a valued policy, and 
to the invoice price, &c n in the case of an open policy),'‘and 
you then get the one-half, the one-fourth, or onc-cighth of the 
loss to be made good in terms of money (»). If part of the cargo 

(0 Loci, f. Ruder, 2 Barr. 1170. JJa Uoda r. KanJmm, 2 T. R. 412. 

(*) LidgeU r. Secret**, LK.8UP. (■) Piru r. SUde,2Uoo± k Rob. 4®. 
616. (») Uder r. No6 b, 12 East, 647. 

(1) Pomgdedrt v. R. Ex., R. AM. 378; 
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capable of a several and distinct valuation at the outset, be totally 
lost, as if there be one hundred hogsheads of sugar, and ton happen 
to be lost, the insurer must pay the prime cost of those ten hogs¬ 
heads, without any regard to the price for which the other ninety 
may be sold. But, where one hogshead happens to be spoiled, no 
measure can be taken from the prime cost to ascertain the quantity 
of such damage ; but, if you can fix whether it be a third, fourth; 
or fifth worse, the damage is fixed to a mathematical certainty. 
This is to be found out, not by any price at the outset port, but at 
the port of delivery, where the voyage is completed and the whole 
damage known. Whether the price there be high or low, it Equally 
shows whether the damaged goods arc a third, a fourth, or a fifth 
worse than if they had come sound: consequently, whether the 
injury sustained be a third, fourth, or fifth of tho value ; and, as 
the insurer pays tho wholo primo cost if the thing be wholly lost, 
, so if it bo only a third, fourth, or fifth worse, he pays a third, 
fourth, or fifth of the value of the goods so damaged. For instance, 
suppose tho valuo in the policy to be 30/., the goods are damaged, but 
soli for 40 /.; if they had been sound, they would have sold for 50/. 
Tho difference then between tho sound and the damaged is a 
fifth : consequently, the insurer must pay a fifth of tho prime oost 
or valuo in the policy, that is, G/.; e converso, if they come to 
a losing market and sell for 10/., being damaged, but would have 
sold for 20/. if sound, the difference is one half, and the insurer 
must pay half the prime cost or valuo in the policy, that is, 15/. (o). 
To put the matter in another shape, " If goods valued at 100/., and 
coming to ft good market, would, if sound, have been sold for 120/., 
but aro so damaged ns not to fetch moro than 40/., the loss will be 
that proportion of the prime cost (100/.), which the difference 
between tho price of the damaged and the prico of the sound 
goods (80/.) bears to the price of the sound, 120/. Thus, if 
120/.: 80/.:: 100/.:—the answer is GG/. 13s. 4 d., the true loss ” ( p ). 
This mode of calculation furnishes a criterion by which the 
amount of tho deterioration on tho damaged goods may be ascer¬ 
tained, without involving tho underwriter in the fluctuations of a 
rifling or falling market. The merchant in this way makes the 
market prices of the sound and damaged commodity serve " as 
the scales in which to weigh the depreciation " (g). 

Liabilities of unde™ r iters with reference to the amount of their 
subscriptions. —The underwriters are liable for total or average 
losses in proportion to the sums they have underwritten. Thus, if 

(a) Lewis v. Ruder, 2 Barr. 1170. Hurt ifv.JLEe. As% Co., 3 B. ftP. 808 ; 
(f) Marshall on Ikmuba.vcz, 834, 3nl Tukho t. Edwards, 12 East, 488. 

•d.; Johnson r. Shsddon , 2 East, 581; (j) Stevens on Avuaqr, 84. 
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a man underwrite 1002. upon property valued at 5002. and a total 
loss happen, he shall pay 1002 ., that being the amount of hii sub¬ 
scription ; and, if only an average loss, amounting to 602. or 702. 
per eent., then he shall pay only 602. or 702, being his proportion 
of the loss. The liability of the underwriter is not restricted to 
the amount of his subscription; for he may be subject to an average 
and a total loss in the same voyage, or for several average or partial 
losses amounting together to raoie than his subscription (r). But 
the insured cannot, of course, in any case, recover anything beyond 
that which is a strict indemnity for losses actually sustained. If 
several 'articles be insured for ono sum, with a distinct valuation 
on eaoh, or so much upon ship, and so much upon caigo, and no 
part of the cargo be taken on board, so that the risk upon that 
never attaches, the insured will recover only such a portion of the 
sum insured as the valuo of the articlo lost bore to the value of the 
whole (•). In the case of open policies ou freight, the usage is 
to calculcate the loss upon the gross amount, and not upon the net 
value of the freight ( t ). When part of the goods insured is saved 
and tho salvage exceeds the amount of the freight, tho practice is 
to deduct the freight from the value of the goods saved, and to 
make up the loss upon the difference (a). 

Signed adjustments.— When an adjustment bos been mado of 
tho araouut of the loss, and indorsed upon the policy and signed 
by the underwriter, this binds the latter, unless ho can show that 
it was made on wrong information, or under a mistake, or under 
the influence of misrepresentations (j). The adjustment is not &u 
absolute and Anal settlement which is to l« conclusively binding 
upon tho parties (v); but, wh^n the underwriter lias once settled 
for the loss, he cannot recover back tho money he has paid, unless 
there has been actual fraud on the part of the insured. If he pays 
for a total loss, which afterwards turns out to havo been only an 
average loss, he cannot recover back his money, but must do the 
best he can with the property saved (x). 

Right of the insurer to recover compensation where the loss or 
damage has been caused by the negligence of a third party.—After 
satisfaction made to the owner for the loss or damage, the insurer 
stands in the place of the insured, and is not only entitled to what 
can be saved or restored in specie, but also to compensation, when 
compensation is recoverable, for the injury (a); and he is therefore 


(r) 1 a Chnnuuud r. Penratm, 4 Taunt. 
367; Brock* r. M'Domull, 1 Y. k C. 
616 . 

(i) Amtry v. Robert, 1 E*p. ?08. 

(!) Palmar r. Blackburn, 1 Bmg. 61 

S Boyfidd r. Broien, 8 8tr. 1065. 
Herbert ▼. CAcmpicn, 1 Csapb. 


136; Skephnd v. Ckevirr, ib. 174; 
Gammon v. Beverley, 8 Tuutt 184. 

(y) Iwiku ▼. BuMy, 13 C B. 876. 

(.-) DaCoatar. Ptrik, 4 Barr. 1961 
(a) Randal r. Cockmn, 1 V*. ml 98: 
Dickenaonr. Jardinc, L R. 8 C. P. 689. 
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entitled to sue the wrongdoer in tlie name of the owner of the lost 
or damaged property, in order to recover compensation for such 
loss or damage (6). If the policy is a valued policy, the damages 
recovered will beloug whplly to the underwriter, although the real 
valuo of the ship may exceed that stated in the policy (c). 

Non-inception of th/> risk — Over-insurance by mistake — 
Retui'n of the premium. —If the risk upon the policy never com¬ 
mences, the premium paid to the underwriter is recoverable by 
the insured, unless the policy has been rendered void by some 
positive fraud on the part of the latter. Where the risk has 
not been run, whether owing to tho fault, pleasure, or will of 
the insured, or to any other cause, the consideration for the 
premium fails; but, if the risk of the coutract has once com¬ 
menced, there can bo no apportionment or return of the premium 
afterwards (i/). If there an* srparatc voyages and several risks 
to be run, some of the premiums mny be returnable and others 
not; but, if there is one entire voyage, and one risk, and the 
risk lias commenced, there con be no return of premium (e). 
If the vessel sails in an unseaworthy condition, and there is no 
fraudulent representation or warranty of seaworthiness in tho 
policy, and no evidence of fraud, the premium is returnable, ns 
the undorwritor’s risk ujkhi the jiolicy never commenced, by reason 
of tho seaworthiness of tho vessel being, as we have before seen, a 
condition precedent to bis liability (/). If tho policy be on goods 
to be laden on board the particular vessel, and no goods are put 
on board, tlie premium is returnable (#/); and, if part of tho goods 
covered by tho |>olicy only are put on board, a portion of the pre¬ 
mium corresponding with the deficiency may be claimed back (h). 
But, if the policy be on freight, the risk may, as wo have seen 
(ante, p. 70d), attach, although no goods have been put on board; 
and, if tho risk once attaches, the premium cannot be recovered 
back (i). Where several jiolicieR have been effected, and, before 
the risk thereon has commenced, tho interest turns out to be less 
than the amount insured on the whole, the insured is entitled to 
a reasonable return of premium upon all the policies; but, where 
an insurance has been effected by ono or more policies, and the 
risk has commenced, and subsequent policies are afterwards 
signed, and a loss happens between the signing of tho first and 
subsequent policies, the underwriters on the fiist will be liable 
in proportion to their subscriptions to the extent of the whole 


(6) Mason v. Sninsbury, 3 Dong. 64 ; 
Yule* v. IVhyte, 5 Sc. 640 ; jmI, p. 737. 

(c) North of England, Ac., Ins. Am. 
v. Armstrong, L K 5 Q. B. 244. 

( d) Stevens?* v. Snoir, 3 Hurr 1238 ; 
Tyric v. Fletcher, 2 Cowp. 666 ; Lorain a 


v. Thomlhuon, 2 Doug. 685. 

(e) Bcrwion r. Woodbridgt, 2 Doug. 781. 
(/) Pennon r. Let, 2 B. It P. 380. 

($) Martin v. Sitwell, 1 Show. 161. 

< h)Uont*/erv. Lnshington, 16 Eut, 46. 
(t) Mows r. Pratt, 4 Camp 208. 
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sum insured, and therefore, the* risk having been incurred 1 j|- 
them, a return of the premium cannot be claimed (i). .Where 
property has by mistake been insured for more than it is worth, 
the underwriter is bound to return the overplus premium; and, 
whenever it is established to be the custom and usage of trade 
to return a certain portion of the premium upon certain con¬ 
tingencies, the insured will be entitled to avail himself of the 
custom (l). Clauses are frequently iuscrted in policies expressly 
providing for a return of part of the premium iu certain events 
and contingencies (m). Where an insurance was effected on a 
ship for a year, and part of the premium was to be returned 
“for every uncommenced month if sold or laid up,” and the 
vessel had been laid up for several months within the year, 
but was employed again within the year, this was held not to 
be such a laying up an entitled tho insured to a return of 
premium (n). 

Void policy — Return of the premium. —If a policy is rendered 
null and void by reason of a written misrepresentation or mis¬ 
statement made by the insured by mistake and without fraud, tho 
insured will be entitled to a return of his premium (o). But, if 
the insured has effected a fraudulent insurance with the view of 
cheating tho underwriters, the law will not cnublc hinj to recover 
back tho premium he has paid ( p). If the insurance is illegal, as, 
for instance, if it has been effected upon an unlawful voyage or 
adventure, such ns a smuggling enterprise, or a trading with 
foreign enemies, or a trading in breach of the navigation laws, and 
is consequently void, the premium cannot bo recovered back if tho 
unlawful voyage or advonturc has been undertaken ami both par¬ 
ties arc in pari delicto; but there is a locus penitentUB, so long 
as the contract continues executory ( 7 ). And, if an insurance be 
effected on a trading adventure with foreign enemies, and be con¬ 
sequently illegal in its inception, so that the risk never commences, 
yet, if it was always in tho contemplation of tho parties to obtain 
a licenco legalising tho trade, and they intended to insure a legal 
and not an illegal voyage, but from some mistake or misapprehen¬ 
sion the licence was not obtained in sufficient time to legalise the 
adventure and enable the insured to recover upon the policy, the 
premium paid for such iosurauce is recoverable, as there was no 
intention on the part of the insured to violate the law (r). So, if 

Fisk r. MasUnnan, 8 M. 4 W. (p) Chapman v. Fraser, 1 Park. lira. 

( 0 ) Johnston r. Sutlon, 1 Dong. 254; 
Lubbock r. Potts , 7 Eaat, 449. 

(r) ffentig v. Stantforth, 5 M. k 8. 

124. 

Petit v. Parkinson, 4 Tannt 640. 
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the insured was ignorant of the illegality of the voyage at £he time 
he effected the insurance and paid the premium, as, for instance, 
if he did not know that hostilities had broken out, and that the 
parties with whom he was trading had at the time become foreign 
enemies, tho premium is recoverable (a). Non-compliance with 
the requirements of the Merchant Shipping Acts respecting the 
engagement of the crews of British vessels does not render.the 
voyage illegal, but only furnishes ground for proceedings agamat 
the master for the breach of the statute (<). On the sale of a 
thing insured, no interest in tho policy passes to the vendee unless 
at the time of the sale the policy is assigned either expressly or 
impliedly (u). 


SECTION III. 

OK FIRE INSURANCE. 

Of emtrarta of inanrunct against jtcril of fii'e. —When the 
underwriter? in consideration of a premium, undertakes to indem¬ 
nify the insured against lass of, or injury to, property from fire, 
the contract is a contract of firo insurance, and tho instrument by 
which it is effected is called a kike policy. In a contract of this 
kind, the insurers, after reciting tho receipt of tho premium, usually 
covenant or agroo that, from a day named in tho policy, unto, and 
inclusive of, another day named therein, and so long as the insured 
shall pay or causo to bo paid the premium agreed upon, and the 
insurer shall accept the same, they, tho insurers, will make good 
any loss or damago by fire to the property insured, except loss or 
damage from fire caused by foreign enemies, &c. When the policy 
refers to printed proposals, as embodying the terms upon which 
the insurance is effected, these proposals form part of the contract, 
and the policy and proposals must be read and construed together. 
The insured must have a pecuniary interest in tho property ex¬ 
posed to risk, or he must be accountable or responsible to some 
person for the safety or security of the property (a). If he has no 
such interest or accountability, the contract will be void at common 
law, independently of tho 14 Geo. 3, c. 48, as being 'contrary to 

(* Ovm r. Bruce, 12 Esfct, 225. North of England Oil Cain Co. r. Arch¬ 

il) JicdiMiid v. Smith, 8 Sc. X. R. angel bis. Co., L. R. 10 Q. B. 242. 

288. (a) Marks v. Hamilton, 7 Exch. 828 ; 

(v) Faults v. bsnts, 11 M. * W. 10; 21 L. J. Ex. 109. 
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pobjic policy, and holding out the strongest possible temptation to 
anon; but it is not necessary, to give the insured an inysabla 
interest, that he should hare the absolute property in the * things 
insured. If he has a lien on them for money due to him, or if he 
holds them as a bailee, or depositary, or warehouseman, or as a . 
commi»ion*agent for sale, or as an artificer, or a common earner, 
or ia employing his work and labour upon them, he may lawfully 
insure them to their full value as goods held in trust or on com¬ 
mission, and may keep up a floating policy upon them for his 
own benefit and the benefit of liia present and future cus¬ 
tomers (6). Where, however, the insurers had specially limited 
their liability to “goods on trust or on commission for which 
the insured are responsible,” it was held that they wore not 
liable for loss to goods sold, and in which the property had passed 
to the purchaser, although the insured held the delivery warrants 
for the convenience of paying the charges on the goods which 
were in bond (c). If the insured is a bankrupt in possession of 
after-acquired property by permission of his trustee, he has an 
insurable interest (d). 

Parties entitled to the benefit of the insurance.—By the 22 & 
23 Viet c. 35, s. 7, it was enacted, that the person entitled to the 
benefit of a covenant to insure against loss or damage by fire 
shall havo the samo advantage from any insurunce'not effectod in 
conformity with the covenant, as he would havo from nn insuranoo 
effected in conformity with tho covenant This section has been 
repealed by the 44 & 45 Viet. c. 41, a. 14, and Sell. II., Part L, 
and its place is practically supplied by tho relief against forfeiture 
contained in s. 14 of the alwvo Act (e). A purchaser of property 
insured against fire does not, by the purchase, acquire a right to 
the benefit of tho policy (/). Where machinery was mortgaged by 
a bill of sale, which contained a covonant to insure, but no pro¬ 
vision for tho application of the policy moneys in case of fire in 
liquidation of the mortgage debt, and the machinery was burnt, it 
was held that the mortgagee had no claim to the benefit of the 
policy as against the mortgagor (g). So also a lessee with an 
option of purchase has no right after a fire to exerciso his option 

and claim the insurance money (h). 

Things covered by the jxdicy.—An insurance on " household 


(b) Tatkrr v. SccU, 6 T.unt. 234 ; l 438. 457; 41 L J. Q. R 227. • 

Mmh 5M; IML-Wat. Ry. (<*) MarU v. HmmOUm, 7 Ex. 82*; 

£T tfS* 28 L J. Q. B. 193 ; 1 KL k H U i. Bx. 10*. 
n, $52; Wnixn V. Uotuurh Inturwur, («) See a*U,p. *81. • 

Co., 5 EU. a BL 870; 25 L J. W- B. JJ) PooU r. Adauu, M L. I. (&• 

JYorU BHti* /«. Co. t. Mojo, (f) it. »I, L B. S S,. V&. 

$S£!l'£titUVt m *t&R 
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furniture, linen, and wearing apparel,” will not include linen 
drapeiy, bought on speculation (i ); nor will an insurance on the 
“ interest in an inn " include the profits of the publican’s trade (it); 
nor an insurance on “an oil mill and millwright’s gear therein ” 
include machinery in a separate detached building, although it is 
worked by the same moving power, and considered to be t part of 
the mill (£). If a building be described as of one class instead 
of another requiring a larger premium, the policy will be 
nugatory (m). 

Warranties .—Every statement, condition, and representation, 
material to the risk, will amount to a warranty, but not statements 
and representations concerning matters which do not form the 
basis of the contract and regulate the risk (n). 

Alteration of premises incrcaxiruj the lisk .—In every policy of 
insurance against fire there is an implied promise or undertaking 
on the part of the insured that ho will not, after the making of the 
policy, niter the premises so us to increase the risk. If he converts 
a house of two stories into a house of threo stories, the liability of 
the insurer is increased ; the premium, if previously fair, has then 
become inadequate, and tlio underwriter is discharged (o). It has 
been held that, if it is stated or asserted in the description of the 
premises in the policy, “ that no fire is kept on the premises, and 
no hazardous goods deposited thereon,” this refers merely to tho 
ordinary stato and condition of the property; and, if on some par¬ 
ticular occasion, for some temporary pmqMwe, fire is brought upon 
the premises, or hazardous goods an: temjwmrily or casually placed 
thereon, ami a loss by fire consequently occurs, the policy is not 
forfeited, and the underwriters arc not discharged ( 2 #). Where 
premises were insured as “a granary and kiln for drying corn," 
and the policy was to be void if the premises were not accurately 
described, or any alteration was made in the building, or the risk 
was increased, and on one occasion, in consequence of a barge 
laden with bark having been sunk in the adjoining river, and the 
bark wetted, the assured permitted the bark to be dried gratui¬ 
tously in tho kiln, and the bark and kilu took fire, and the whole 
premises were destroyed, it was held that the underwriters were 
nevertheless liable upon the policy to make good the loss, on the 
ground that the stipulation as to subsequent alterations in the 
premises or the risk referred to something permanent and habitual, 


(*) Waiehom v. Langford , 8 Campb. 
422. ' 

(*) Wright v. Pole, 1 Ad. A E. 621. 
ll) Hart v. Baritone, 8 Jar. 928. 

, (m) Newcastle Fire Ins. Co. r. J lac- 
morran, 8 Dow. 256. 

(n) Bonham r. On. Ouar., etc., 7 


Exch. 744 ; ttouendaie v. Harvey, 4 H. 
A N. 450; S. C. nom. Barendale v. 
Harding, 28 L. J. Ex. 286. 

( 0 ) Sillan r. Thornton. 8 Ell. A BL 
882; 23 L J. Q. B. 368. 

( p) Hobson r. Sotkeby, M. & M. 90. See, 
howerer, post p. 783, Notioe of Alteration*. 
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and not to a temporary matter; and it wa* observed that, if the 
plaintiff had either dropped hia business of corn-drying, and 
taken up that of bark-drying, or added the latter to the former; 
the caso would have come withiu the condition (</). 

Notice of alterations. —If by the terms of the policy the 
insured is to give notice of the erection or use of new stoves or 
furnaces, or of the making of any alterations increasing the risk,, 
and pay an increased premium, this, it has been held, refers to 
some permanent alteration or user, and not to a mere temporary 
or casual matter (r). But the authority of these cases is some¬ 
what doubtful; and it has been held that, where, by the 
terms of the policy, steam-engines, stoves, or auy description of 
fire-heat other than common fire-places, arc not to be used unless 
notice has been given and the use allowed, the policy will bo 
avoided if a stcam-engiue, with furnace attached, is brought on the 
premises, and used only on one or two occasions for experimental 
purposes, and not in the business of the insured («); but it must be 
proved that the risk of fire was increased by the thing done (*). 

Misdescription of the insured premises. —Where, by the terms 
of a policy, the houses, buildings, or other places where iusured 
goods were deposited, were to be accurately described, and a 
lodger who had only one room iu a house effected an insurance 
upon goods therein, describing them as beiug in'his "dwelling- 
house,” it was hold that the description was sufficiently accu¬ 
rate (u). A coffee-house keeper who does not furnish beds and 
lodgings for the night docs not carry on the trade of an inn-keeper 
within the meaning of a policy enumerating the trade of an inn¬ 
keeper as doubly hazardous, and requiring an increased premium 
for the insurance of buildings where it is curried on (#). When 
mills are warranted to be worked by day only, and they aro put 
in motion by means of shafts worked by steam power in au 
adjoining building, the warranty is not broken by the steam- 
engine and shafts being kept going all night to turn other mills, 
if it appears that the machinery of the insured mill was dis¬ 
connected at night from the moveable shafts, and that the mill 
itself had ceased to work ( y ). . 

Fraudulent concealment of circumstances materially defect- 
ing the risk. —If any unusual and extraordinary risk is known by 
the assured to exist at the time the policy is effected, and ip not 


(o) Shaw v. Robbcrds, 6 Ad. A E. 83. 
(r) Pinx r. Reid, 6 Sc. N. H. 982; 
■Barren r. Jcrmy, 3 Exch. 545. 

j 3 T> LewU ' 8 Estch * 617; 22 L 

( t) Stokes r. Cox, 1 H. A N. 583 ; 26 
L, J. Kx. 118. 


(h) Prioilandcr r. Bond., dx., 1 M. A 
ltob. 171. 

(*) Doe v. Lading, 4 Campb. 76. 

(y) WhiUhead r. Price, 2 C. M. A R. 
447 ; Mayall v. AOtford, 6 Ad. & L 
670. 
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disclosed to the underwriter, this is a fraudulent concealment, 
which deprives the insured of all right of action upon the policy. 
Where a warehouse adjoining a boat-builder’s shop took fire, and 
the fire was apparently extinguished, and the boat-builder sent 
immediate instructions for the insurance of his shop and premises, 
without communicating the fact of the neighbouring fire to the. 
insurers, and the fire was not in fact extinguished, but broke put 
again on the following morning, and extended to the boat-builder’s 
shop and premises and consumed them; it was held that the 
concealment of the increased risk from tho recent existence of the 


adjoining fire avoided the policy (a). 

Rides covered by the policy .—As the insurers take upon them¬ 
selves only the risk of fire, they will not be responsible unless there 
has been actual ignition of the property insured. If it has been 
damaged merely from atmospheric concussion caused by an ex¬ 
plosion of gunpowder at a distance (a)gOr from the heat or smoke 
of ordinary flues and chimneys which nave been overheated and 
mismanaged, and there has been no outbreak of fire, thoy will not 
bo responsible upon tho policy (6). Where it was provided that 
the insurers should not bo liable if tho property shduld be burnt 
"by foreign enemies, or any military or usurped power,” and it was 
sot on firo by a mob excited by the high price of provisions, it was 
held that this was not a burning by an usurped power within the 
meaning of the proviso (c). But, if the insurers exempt themselves 
from liability for losses by fire “ happening from civil commotion/' 
they will not be responsible for damage resulting from the incen¬ 
diarism of u rebellious mob, or from the insurrection of the 


people ( d). The insurer who has paid a loss of this kind may sue 
the hundred upon the Riot Act in the name of the insured (e). A 
policy contained an exception of 11 loss or damago by explosion, 
except for such loss or damage as shall arise from explMion of 
gasan explosive vapour escaped and caught fire, setting fire to 
other things : it afterwards exploded and caused a further fire, 
besides doing damage by the explosion: and it was held that the 
word * gas ” meant ordinary coal gas, and did not include the 
expkeive vapour, and that the exemption applied to the damage 
cawR by tho subsequent explosion and its consequences just as 
much as to a fire originated by explosion (/). 

Where a ship was insured for three months against fire, and 


(«) Bufe y. Turner, 6 Taunt 338. 9 66. 

(a) Everett r. Land. Ass. Co., 19 C. B. (e) Clarkr. Hundred o/Elythins, 2 B. 
N. 8. 126 ; 34 L. J. C. P. 299. kU. 254; Yates y. Wkyte, 5 Sc. 640 ; 4 

(5) Austin v. Drew, 6 Taunt. 436. Bing. X. C. 272. 

(c) DrinJcwater y. Land. Ass. Co., 2 (/) Stanley v. The Western Insurance 

Wila. 863. Co., L E. 3 Ex. 71. 

. {d) Langdale y. Mason, 2 Park. Isa 
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wa * described as lying in the Victoria wet docks, with liberty to 
go into a dry dock for repairs, it was held that she was covered by 
the policy whilst passing along the Thames, in her way from the 
wet dock to the dry dock, but not whilst she was lying in the 
river for the purpose of re-fixing her paddle-wheels, or for purposes 
of repair (g ). And where the risk was stilted to be on four pumps 
* at and from Ardroesan to tho steamer ashore at Drogheda, and 
while there engaged at the wreck and until again returned to 
Ardrossan, &c./' it was held that this did not include the risk while 
the pumps were on board the wreck on a voyago to Belfast, a port 
of safety (h). 

Under the words “ from the 14th of February until the 14th 
of August,” the whole of the 14th of August was held to bo 
included ( i ). 

Fires caused by negligence—Extraordinary rials.—One of the 
objects of insurance against fire is to guard against the negligence 
of servants and others; and therefore tho simple fact of negligence 
has never been held to constitute a defence against the claim of 
the insured; and there is no distinction between the nogligence of 
servants and agents and of the insured himself ( k ). But the 
underwriters do not take upon themselves extraordinary risks, 
unless thoeo risks are expressly brought to their notice, and are 
accepted and insured against by them at tho time the policy is 
effected. 


Notice of loss—Partial losses .—By the terms of most con¬ 
tracts for insuranco against fire, tho insured is required to give, 
within a certain number of days, notice of the loss to the insurers, 
and to deliver full particulars of the damage sustained, and prove 
the amount of it, and procure a certificate of hia character and 
circumstances from the minister and churchwardens, or certain 


reputable inhabitants of the parish ; and the strict performance of 
these tttin )p in point of time, and the substantial performance of 
them in other respects, constitute a condition precedent to the 
right of the insured to be iudemDified for Lis loss (£). By the 
term "full particulars” is meant the best particulars tho inured 
can reasonably give (m). When a partial loss only hffljgen 
sustained of the property insured, the insured is, of course, er^ped 
only to be indemnified to the extent of such partial loss. To 


la) Pearton y. Commerce Un. Ate. Co., 
15 C. B. N. 8. 804 ; 38 L. J. C. P. 85; 
L. R. 8 C. P. 548 ; 1 Ap. Cm. 498 ; 
ante, p. 695. ^ „ _ 

(k) Wingate y. Footer, 8 Q. B. D. 
58 2. 

(0 Isaacs y. Royal Int. Co., L. R. 5 

Ex. 296.. 


(l) Bask v. R. Ex. Ase. Co., 2 B . k 

Aid. 78. / 

(Z) Roper fr. Lender 28 L. J. Q. B. 
260; 1 R. k El. 825: Wonlev y. 
Wood, 6 T. R. 710. 

(m) Mason r. Harvey, 8 Exoh. 819: 
22 L. J. Ex. 885. 
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pennit hip to recover more, and put himself in a better situation 
than he was in before the loss occurred, would, as • previously 
observed, be totally opposed to the nature of a contract of 
insuiance as a mere contract of indemnity, if a. reasonable 
suspicion exists that houses or buildings situate within the bill# 
of mortality have been insured for more than their value and £r#d, 
but proof is wanting, the insurers may rebuild or repair at. their 
own expense, and resist the claim of the insured for.the .money 
secured by the policy ( n ). 

Forfeiture of the policy — Non-payment of premium, — Days 
of grace. —Where the insurance is for a year, and so on from*year ’ 
to year, or for a quarter of a year, and so on from quarter to 
quavter, it is not kopt alivo after the expiration of the year or; 
quarter by a mero proviso or condition giving a certain number of 
days of grace for the payment of the premium ; but there should 
be an express stipulation tlmt tho insurance shall be continued 
and the property covered by the policy, until the expiration of the 
days of grace (o). Wheie u policy of insurance against loss by 
fire from year to yAir provided that the insured should, “as long 
as the managers agreed to accept the same, make all future pay¬ 
ments annually at the ofhcc within fifteen days after tho day 
limited by the policy, upon pain of forfeiture of the benefit 
thoreof, and no insurance is to take place until the premium be 
actually paid," and a 1<»sn happened within fifteen days after the * 
end of one year, but befoio the premium for the next was paid, it 
was held that the insuieis were not liable, although the insured 
tendered tho premium within the fifteen days, but after the loss; 
that the insurance was foi a year, and not a year and fifteen days, 
and tho policy at an end by nou-paymeut at the vory day; add 
that, the receipt of the premium being in the discretion of the 
insurers, they had clearly a right to refuse to continue tho 
policy (p). Whore there was a condition in a policy that the 
insured “ should forfeit all benefit under his policy,” if there was ( 
any false swearing in support of the claim he made, and the 
assured made an affidavit of damage to the amount of 1081/., and 
the claim was contested, and a jury gave a verdict for 500/. only 
th4Pburt granted a new ti ial ( 7 ). 

Divers insurances on 1 he same properly.-- If the insured has 
effected two or more insurances upon the sn^mroperty, he can, 
as we have before seen, recover no more than ■Factual loss; and, 
when he has obtained a full indemnity fiom the one he cannot 


(») Vernon ?. Smith, 6 B. ; 

sod post, p. 7S8. 

( 0 ) Salvui t . James, 6 lest, 571 . 

(j>) Attaint, J., Tarleton r. Stan* 


forth, 5 T. R. 700; 1 B. 4 P. 
Smmson r. Accul. Death Ins. Go., 
B. N. & 288. 

(*) Levy r. BaiOis, 7 Bing. 848 

*4 V 
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rmtM to the other; bat, as he is allowed to fix on whfcb 
hb pleases,* the law permits the one who has beta COtopeHdd to 
make feood th^loss to resort to the others for contribution, and to 
fbcq^er from them a rateable proportion of the loss against Which 
they hays all insured (r). If tho insurer pays the money, and 
subsequently the insured receives compensation from any other 
•Ojoroea for his loss, the insurer is entitled to recover from the 
insured any sum in excess of the loss (s). There is no reason why 
the principle introspect of contribution should not be the same in 
' respect of fire policies as they are in respect of marine policies, 
* and tf the same ‘person in I'espect of the same right insures in 
two offices, there is no reason why they should not contribute in 
lequal proportion in respect of a fire policy as they would in 
respect of a marine policy ( t ). 4 

t Insurances hy warehousemen and bailees of the goods of 
their customers. —A warehouseman, wharfinger, common carrier, 
or bailee of goods, may insure the goods which come to his hands 
from time to time, in the ordinary course of trade, and may keep 
up a floating policy for tho protection of the goods of his customers 
deposited in his warehouse, or upon his wharf, or in his boats, 
barges, or waggons ( u ). It i9 not necessary that the bailee should 
have had any previous authority from the owners to insure iu 
order to give him an insurable interest (x), nor that ho should 
have made any charge for insuranco, nor that he should he in 
anywise liable to make good to his customers the loss that 
has been sustained in order to entitle him to recover the full 
amount of the insuranco from the insureis (y); but he is not 
entitled, when ho has received tlio money, to appropriate it to his 
own use. The money is tho money of the owncre of the goods, 
and may be lecovered hy them from the insurer who has reoeived 

it (*). 

Inability of the insuietl to sue when he has sustained no 
damnification.—?o\\c\os against fire being contracts of indemnity, 
whatever undoes the damnification in the whole, or in part, must 
operate upon the indemnity in the same degree. If, therefore, the 
loss or damage insured against has been caused by the actor 
default of some wrong-doer, and tho insurer has brought an aWon 


(r) Davit r. QUdart, 2 Park. Inf 601; 
Godin t. Land. An. Co, 1 W. B1 10S 
(AZhrreU r. Tibbetts, 5Q.B.D 560, 
C. AJ See also Gastcllain r. Proton, 8 Q. 
P. D. 618. 

(0 North British Tut. Co. r. London 
Int^Co., BCb.D. 669, C. A. 

(ft Bond. A North-Wed. Ry Co. r. 
Glyn, l BIB El. 652 ; 28L J. Q B .188; 
Cmeley t. Cohen, 3 B. A Ad. 478. 


(») Haoedumv. Olnerson, 2 M. A 8. 485. 
(w) Waters r. Mon. lafe Co., 6 KIL k 
B1 880 ,25 L J. Q. B. 102 ; London A 
Nodh. West. Ry. Co. r. Glyn, 1 El. A El. 
652 , 28 L J. Q. B 183. W 

(*) Randal r. Cochran, 1 Yea. aaa. 87 : 
Yales r. Whyte, 6 8c. 640; Sxdaioaytr. 
Told, 2 Stark. 400 ; Load. A North. 
We . Hy Co. ▼. Glyn, 1 El A B. «2j 
23 L J Q. B. 182. ,S 


* 
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and recovered full compensation from such wrong-doer, he has then 
no ground to sue for an indemnity upon the contract of insurance ; 
but, if the compensation he receives falls short of the real injury, 
an action would be maintainable for so much as would suffice to 
constitute a complete indemnity. 

f ' Rights of insurer a ml insured as against vrrong-doers caus¬ 
ing the loss. —Every insurer has a right to be put in the place of 
the insured, and to use the name of the latter in order to recover 
compensation from a wrong-doer who has caused the loss (a). If, 
therefore, the insurer has paid the amount of a loss caused by the 
wrongful act of a third party, lie has a right to sue the latter in 
the name of the insured to recover compensation for the injury; 
and, if the insured receives from the insurer the amount insured, 
or full indemnity for his loss, and, after that, brings an action 
against, and obtains compensation from, a wrong-doer, he is not 
entitled to double satisfaction, and cannot put the money into his 
own pocket, but is a trustee thereof for the benefit of the insurer, 
and is bound to hand it over to the latter. 

Assignment of fiiv ]>olt\-ie8. —A purchaser of property which 
is insured docs not, by the mere fact of the purchase, and in the 
absence of any agreement to that effect, acquire any right to the 
insurance moneys (6). 

Laying out insurance money in rc-building. —By th<*14 Goo. 
3, c. 78, s. 83, the governors and directors of insurance offices are 
authorised, upon the request of any persons entitled to any house 
or other buildings which may be burnt down or damaged by fire, 
or upon any grounds of suspicion that the owners or occupiers, or 
other parties effecting the insurance, have been guilty of fraud or 
incendiarism, to cause the insuraucc money to l>o laid out in re¬ 
building (c). Trade fixtures put up by a tenant, being removable 
by him, are not comprised in the expression “ house or other build¬ 
ings ” in the statute. Therefore, where such fixtures are separately 
insured and destroyed by fire during the tenancy, tho landlord is 
not entitled to have tho insurance money laid out under the Act; 
and a covenant by tho tenant to deliver up the fixtures at the 
determination of the tenancy, as conferring a mere personal right 
resting in contract, makes no difference in this respect ( d ). In 
order to entitle an owner to have the money laid out in re-build¬ 
ing, he must make a distinct request to that effect to the insurance 

(а) ifaaon r. Sairubury, 3 Doug. 64 ; limited to tho metropolis but U of uni- 
Clark v. Blythi/vj, 2 B. k C. 254 ; 3 D. vernal application ; FillUer v. Phippard, 

K R. 489 ; seo Simpson v. Thomjan, 3 11 Q. R 347 ; Ex parte Oortley, 34 L. J. 

Ap. Caa. 279 ; ante, p. 727. Bonk. 1. . . « 

(б) Poole v. Adams, 33 L. J. Ch. 639. (rf) Gorely, exports, 34 L. J. Bank. 1. 
t«) The operation of this section is not 
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office before they have settled with the tenant insuring; and in no 
case is the owner entitled himself to ro-buiid and claim the policy . 
money («). 


SECTION IV. 


OF LIKE INSURANCE. 

Of contracts of life assurance. —“ The contract commonly 
called life insurance is a contract to pay a certain sum of money 
on the death of a person in consideration of the duo payment of a 
certain annuity for his life, the amount of the annuity being cal¬ 
culated, in the first instance, according to tho probable duration of 
the life, and, when once fixed, it is constant and invariable ” («). 
This species of insuranco is not, strictly shaking, a contract of 
•indemnity; but it lias so many features in common with those 
contracts, that it is convenient to consider it along with them. 

Contract* with dc facto directors. —A person who effects a 
policy with a life insurance company in the old inary course of busi¬ 
ness is i^ot bound to inquire whether the jicrsons signing the 
fiolicy us directors have been legally appointed directors, or are 
empowored to use the seal of the company. It is sufficient if the 
policy appears on tho face of it to be consistent with the articles of 
association of the company, and the Acts of parliament under which 
it is incorporated (6). 

Of the interest of the insui'CtL —15y the 14 Geo. 3, c. 48, it is 
enacted (s. J), that no insurance shall be made on the life of any 
portion whorein tho person for whose use or benefit, or on whoso 
account, the policy shall be made, sliall have no interest, by way 
of gaming or wagering (ante, pp. 077, 078); that it shall not be* 
lawful to make any policy on life or lives without inserting therein 
the name of the person interested therein, or for whoso use and 
lienefit, and on whose account, the policy was modo(c); and (s. 3) 
that, in all cases where the insured has an interest in such life^or 
lives, no greater sum shall be recovered and received from the in¬ 
surer than the amount or value of the interest of the insured in such 
life or lives; but nothing therein contained is (s. 4) to extend to 


(e) Siiiipsuu v. The Scottish Union In¬ 
surance Co., 1 II. & M. <518; 32 I* J. 
Ch. 329. 

(a) Parke, B., Dalby r. Ind. d land. 
Ass. Co., 15 C. B. 387 ; 24 I- J. Cl*. G. 
(!•) Count] Life A a u,'an ft fa, in re. 


I- IL 5 Ch. 288. 

(c) Hodws v. Ohterr. Life Ass. Co., 8 
Eli. k Bl. 40; 26 L J. Q. B. 303; 
Shilling r. Accid. D**Ui Ins. Co., 2 H. 
k N. 42; 27 L. J. Kx. 16. 
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insurances on ships, goods, or merchandises. If an insurancecompany 
lends money at interest upon the terms that the borrower do insuro 
his life in double the money lent, the policy executed in furtherance 
of this agreement is not a gaming or wagering policy within themean- 
ingof the statute (//). The interest of the insured mu 9 t be a pecuniary 
interest in the duration of the life insured (e); such as the interest 
which a creditor has in the life of his debtor (/), or a trustee in 
his trust moneys and revenues (* 7 ), or a wife in the life of her 
huslxaud who is bound by law to support aud maintain her (h), or 
the interest which a lmsl>and has in an annuity payable to his wife 
for life (i). By the Married Women's Property Act, 1870 (fc), a 
married woman may effect a policy upon her own life or the life of 
her husband for her separate use; and a policy effected by the 
husband on his own life for the benefit of his wife or children will 
enure for the benefit of his wife for her separate use and of her 
children, and does not form part of his estate or that of his 
creditors (/). Where a creditor promised his debtor that he would 
not exact payment of the debt during his life, but thoro was no 
consideration or other circumstances to make the promise binding, 
the court held that the promise did not give the debtor an insurable 
interest in the life of the creditor (w). But a coutract for employ¬ 
ment at a fixed salary for a certain term gives the employed an 
insurable interest in the life of the employer (//). If 0110 person 
has a present interest in the policy, though, after that present 
purpose is satisfied, another person may be the party interested, 
tho name of both persons must be inserted in the policy ( 0 ). If the 
insured has an insurable iuterest in tho duration of the life at the 
time ho effects the policy, and his interest afterwards ceases, ho is 
not thereby prevented from suing upon the policy to recover so 
much of the sum insured as his interest in the life extended to, at 
the time of the making of the policy. If, therefore, a creditor 
insures the life of his debtor for a certain sum, and the debt is paid, 
the creditor is not thereby deprived of his right of action upon the 
policy (;>). But, though upon a life policy the insurable iuterest at 
tho time of the making of the policy, and not tho interest at 
tho time of the death, is to be considered, the insured cannot 
recover from the insurers, whether upon one policy or many, more 


(d) Downes v. Clrt*n, 12 M. AW. 490. 

(e) Ualfonl v. Kymrr, 10 11. A C. 724. 
if) Anderson v. Julie, 2 Park. Ins. 

914. 

) Tidnodl v. Ankerstrin, Peake, 204. 
) teal v. RE*. Ass. Co., 2 Peake, 70. 
(0 Hewn v. Blackwell, 4 Jlore, 434. 
(k) 33 k 34 Viet c. 93, s. 10. 

(0 Se« Holt v. EccmU, 2 Ch. D. 266 ; 
In re Aiello/s Policy Trusts, 6 Ch. D. 


127 ; 7 Ch. D. 200. 

(»i) IlrbdrK v. West, 3 HAS. 579 ; 
32 L. J. ll B. 85. 

(*) Il'bdt* v. Wed, supra. 

(«) Evans r. liignold, L R. 4 Q. B. 
622. 

( p) Dolby v. Itid. <£ Lemd. Life Ass. 
Co., 24 L. J. C. P. 3; 15 C. B. 365, 
overruling Godsall r. Boldero ; Laxo v. 
Loud. Itidisp. 24 L. J. Ch. 196. 
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than the insurable interest which the person making the insurance 
had at the time he insured the life. If for greater security he 
thinks fit to insure with many persons, and by different contracts 
of insurance, and to pay the premiums upon each policy, he is at 
liberty to do so; but he can only recover or receive upon the whole 
the amount of his insurable interest. If. therefore, he has received 
the whole amount from one insurer, he is precluded from recovering 
any more from the others (ij). If the underwriter becomes bank¬ 
rupt before the death has taken place and the amount insured has 
become payable, the interest of the insured in the policy may be 
valued and proved under the bankruptcy against such bankrupt 
underwriter (r). 

Warranties — Conditions .—A statement respecting tho life 
insured does not amouut to a warranty unless it is made tho basis of 
the contract, and was intended by the parties to have that effect («); 
but policies aro generally granted subject to tho condition that, 
if any untrue statement is contained in any of the documents 
addressed to the insurers in relation to the life insured, tho policy 
shall bo void (t). By untrue statement is sometimes meant a 
statement that is wilfully and designedly untrue («). In other 
cases tho policy will be void if the statement is unintentionally 
untrue (x), and is material (if). When there is a warranty that the 
person whose life is to be insured is in good health, it means that 
he is in a reasonably good state of health, not that he is perfectly 
free from illness. If there is a warranty that the party is “free 
from any disorder tending to shorten life,” it does not mean that 
he has no disease at all; and it is not lo be concluded that a 
disorder with which a person is afflicted at the time the insurance 
is effected is a disorder tending to shorten life, merely because ho 
afterwards dies of it (*). A warranty that the party whose life is 
insured “has not been afflicted with, nor is subject to, vertigo, fits, 
&c.” does not mean that the party has never had a fit in his life, 
but that he is not at the time the insurance is made a person 
habitually or constitutionally afflicted with fits (a). If the insured, 
or his broker, or the agent effecting the policy, merely says that 
ho believes the life to be a good one, but will not warrant, the 


(q) Hcbdcn v. West, ante, p. 740. 

(r) Cox v. Liolartl, 1 Doty. 100, n. 

(s) Whcdlon v. Mtnlidy, 8 K1L A HI. 
302 ; 26 L. J. Q. B. 265 ; 27 ib. 241. 

(0 Cazcnove v. Bril. Eq. An. Co., 28 
L. J. C. 1*. 251) ; 29 ib. 160. 

(«) Pu irkcs r. Munch., dr., Ins. A., 3 
B. & S. 917; 32 L. J. Q. B. 153 ; Per¬ 
rin v. Marine d- (Bin. Ins. Co., 2 Ell. Sc 
£11. 317 ; 27 L. J. Q. B. 242 ; Stcceny v. 
Promoter Life Acs. Co., 14 Ir. C. L. R. 


4S7. 

(x) Mnnhoinltlx. Law Union Ins. Co., 
L. 11. 9 if. B. 328. 

(»/) London Ass. Co. v. Manse!, 11 Ch. 
J). 363. 

(r) IFUlU v. luff, 2 Park. Ins. 935 ; 
H’n/son e. Mnintrarivg, 4 Taunt. 763 ; 
Arrsvn v. Ld. Kitnuurd, 6 East, 188. 

(o) CKuttock v. a/ui<ce, 1 Mood, k Kob. 

41H 
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underwriter will bo liable, unless he can show that the party so 
stating his belief knew that the life was not good (6). 

Fmudulent misrepresentation and frawhdent concealment 
of circumstances material to be known to the underwriter naturally 
avoid life policies in common with all other contracts, the materi¬ 
ality of the misstatement or concealment being a question for the 
jury (c). Some policies, however, make the insurance company 
itself sole judge of the materiality or immateriality of the false¬ 
hood, and adopt the most stringent provisions against misstate¬ 
ment, whether material or immaterial, known or not known to be 
untrue by the party making them, so that, observes Lord St. 
Leonards, in a recent case, "I am bound to say, unless they are 
fully explained to the parties, a vast number of persons will be 
led to suppose that they have made a provision for their families 
by an insurance on their lives, when, in point of fact, the policy is 
not worth the paper on which it is writtcu ” (d). False answers 
given to verbal inquiries as to whether the life sought to be in¬ 
sured had been previously insured at other offices have been held to 
be fmudulent misrepresentations avoiding tho policy (e); and so 
have false answers respecting spitting of blood, consumptive 
symptoms, «fcc\, or concerning the general health and state and 
condition of the life insured (/). If tho insurer is referred for 
information to a former medical attendant of the life insured, ami 
not to the immediate and usual medical attendant, such an omis¬ 
sion to refer to tho proper person will vacate the policy. 

Princijxd and io/ent .—If an untrue statement, or a conceal¬ 
ment of a fact, or non-communication of a material circumstance, 
takes place through the instrumentality of an agent, the insured, 
who is to benefit by the policy, is bound by it> though he himself 
is not privy to the falsehood of the representation, or tho non¬ 
communication of the material fact. But, whore a party effects « 
policy on the life of another, the person whose life is insured is not 
the general agent of the person procuring the insurance, so as to 
make his false representations the false representations of tho 
party procuring tho insurance; and the same may be said of false 
representations of medical attendants and referees, unless these 
representations arc expressly made the basis of the policy, or the 
parties making them are themselves tho persous negotiating the 
contract. There is no analogy between the statements " of the 

(b) Staclcpolc v. Simon , 2 Parke, Ins. 507 ; Toiclc v. The, National Ouanlian 
032. Ass. Sac., 3 (Jiff. 42 ; 30 L. J. Cb. 000. 

(e) Lindenaa y. Desborough, 8 B. & 0. (e) lVainir right v. Bland, 1 M. J W. 

586 ; Jones v. Prorrinc. Ins. Co., 3 C. B. 32. 

N. S. 86. (/) Gtach r. Ingall, 14 M. k \Y. 05. 

(ft) Anderson v. Fitzgerald, 4 H. J*. C. 
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life ” or the referees in the negotiation of a life insurance and the 
statements of an insurance broker to underwriters, by which he 
induces them to subscribe the policy^). But policies may bo 
framed making the insured responsible for any material misrepre¬ 
sentation or concealment by the “life" or the referees. 

Indisputable jwlicies .—Many insurance com jinnies issue pro¬ 
spectuses and transact their business on the terms that all policies 
effected by them shall be unquestionable or indisputable, unless 
obtained by fraud (/i). 

Of the risks covered hj the jioticies .—“When a man makes 
insurance upon a life generally, without any representation of the 
state of the life insured, the insurer takes all the risks, unless there 
was somo fraud in the person insuring, either by his suppressing 
circumstances which he kucw, or alleging wliat was false" (/). 
Where, therefore, then; is no express provision in the policy that 
in the event of the insured dying by his own hand the policy shall 
become void, the policy is not vacated by the circumstance of his 
having died by his own hand while in a state of temporary in- 
sanity (k). But, if a man insures his own life for a certain sum 
to be paid to his executors after his decease, in consideration of 
annual premiums to l»c paid by him to an insurance company, the 
policy will be void, and the amount irrecoverable, if he is killed 
in a duel, or feloniously destroys himself, or dies by the hand of 
the common hangman or public executioner (/). In most policies, 
where parties insure their own lives, a condition is inserted making 
void the policy in case the p:uty shall die by his own hands, or by 
the hands of justice, or in consequence of a duel; and it has been 
held that such a condition is not limited to felonious self-destruc¬ 
tion, but extends to all cases of voluntary self-destruction, so that, 
if a man destroys himself in a fit of phrenzy or delirium, the in¬ 
surers will be discharged from liability (ni). Such policies some¬ 
times contain an exception to the effect that the policy in such a 
case shall not be void to the exteut of any bond fide interest tlnrein 
which at the time of such death shall Ikj vested in any other 
person for a sufficient pecuniary or other consideration; and, 
where the insurance company with whom the policy was effected 
had advanced money to the insured upon mortgage and upon the 
deposit of the policy as a collateral security, it was held that they 


(g) Wheel ton v. Jlardiafy, 8 K1L k HI. 
232, 285 ; 27 L. J. Q. B. 241. 

(h) Wood v. Dtrarris, 11 Kxch. 493 ; 
Whedton v. Hard itli/, 8 E1L k BL 264. 

<i) Aon v. limdtluur, 2 Park. Ins. 
934. 

(k) Horn v. Auglo-Audra. An. Co., 
30 L J. Ch. 611. 


(1) AuurubU Society v. Holland, 4 
Bliffh, N. S. 194. 

(<«) C'li/l v. Selavabc, 3 C. B. 476 ; 17 
I* J. P. 2 ; J for may v. Ilorradaile, 16 
ib. C. P. 337 ; 5 C. B. 380; Moore v. 
WooUcy, 24 L. J. Q. B. 40; Du/aur v. 
f'n/ess. Life Co., 27 L. J. Ch. 817. 
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bad such a bond fide interest, and that the polic/ was not void 
upon the suicide of the insured (n). 

If the life is insured for one year from the day of the date of 
the policy, and the death occurs that very day twelvemonth, the 
insurer will be liable ; for “ from the day of the date excludes the 
day ” (o). But tho word " from ” may mcau either inclusive or 
exclusive, according to the apparent intention of the parties, to be 
gathered from the general context of the written instrument’ 

Forfeit arc of jtvficies — Non~i>ayment of jo'emium—Days of 
grace .—Whenever the policy is to become forfeited if the premium 
is not paid by a given day, but the policy may nevertheless be re¬ 
vived on payment of the premium within a certain extended period 
of timo, it has been held to bo essential to the revival of tho policy 
that the life insured is in being at the time of the payment and 
acceptance of the premium ( 7 ). Where the policy was to continue 
provided the Insured paid tho premium within twenty-one days 
after it became duo, and the premium became due and *yas not 
paid, and the insured died within the twenty-one days, it was held 
that the premium could not bo paid and the policy kept on foot by 
his executors (r). Many policies, however, expressly provide that 
in case any person on whose life any insurance shall have been 
effected shall happen to die after (lie premium has become duo, but 
before payment, the insurance shall nevertheless be valid, pro¬ 
vided tho premium is jwiid within the days of grace (#). Tho 
dobiting by the insurer of the agent of the insured with tho pre¬ 
mium is not a payment to tho insurer by the iusured(0. A 
claim under a winding-up in resj»eet of a policy of life insurance 
is not affected by non-payment of the premium where the days 
of grace have not expired until after the comineucemeut of tho 
winding-up ( 11 ). 

Non-nice 1 it ion of the risk—Return of premium .—When the 

policy is rendered null and void by reason of a misstatement made 

by the insured by mistake, and without fraud, and the risk has 

never attached, the premium is, as wo have already seen in the 

case of marine iusumuce {ante, p. 728), recoverable; but, if tho 

policy is avoided by reason of the fraud or deceit of the insured or 

his agent, the premiums cannot then be recovered back (#). The 

policies of most insurance companies now provide, not only that 

• 

(») White v. 77k British Empire Mu- East, 183 ; Tarleton r. St an iforth, 5 T. 
tual Life Am. Co., L. K. 7 E*|. 394. 1*. 695. 

(o) llovud'a ease, 2 Snlk. 625. («) Prince of Wale* Life Am. Co. v. 

(p) FujU v. Duke of Leeds, 2 Co\rp. llarding, 27 L J. Q. B. 301; El. BI. k 

714. El. 1S3. 

(a) Pritehanl r. Afcreh. Life Ass. Co., (1) Acey v. Fernic, 7 M. k W. 151. 

3 C. B. N. S. 642 ; 27 U J. C. T. 169. («) /« re Albert Ass. Co., Cook's 

« •) Simpson v. AeciJ. Death Ins. Co., Policy, I„ R. 9 Eq. 703. 

, B. N. S. 295 ; Want r. Blunt, 12 (*) Du Jell v. Wilson, 1 Campb. 401. 
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the contract shall be void these is any false statement or mis¬ 
representation on the part of the injured of any material circum¬ 
stance, but that all the premiums that may have been paid upon 
the policy shall be forfeited to the insurer, so that the policy may 
be avoided, and the premiums forfeited, by an innocent 
unintentional misstatement (y). But Lord St. Leonards draws 
a distinction between that portion of the proviso which is 
framed as a protection to the insurer l»y making his liability 
for the payment of the amount insured dependent upon a 
true and accurate statement of every material circumstance, 
and the penal part of the proviso working a forfeiture of the 
premiums, and intimates that such a construction should be adopted 
as will afford a fair security to the insurer from misrepresentation 
and* misstatement, on the one hand, and a just protection to the 
insured against the forfeiture, on the other, where there has been 
no wilful misstatement, or misconduct, on his part ( 2 ). 

Wfriver of forfeiture. —If, after the policy lias been forfeited 
by non-observance of a condition annexed to it, the insurers or 
their ageut continue to receive the premiums with full knowledge 
of the breach of the condition, they will lie deemed to have waived 
the forfeiture, and will not afterwards be permitted to avoid the 
policy (a). 

Atutitfnment of life jxtlicies .—Policies of life immraucc, being 
chases in action, could not formerly be assigned, so as to give tho 
assignee a right to maintain an action upon them in his own name. 
But the assignment vested the equitable interest in the contract 
in the assignee, and entitled the latter to sue upon the policy, in 
the name of the party who was clothed with tho legal interest, and 
who had the right of action thereon at common law (6). 

Now, however, by tho Policies of Assurance Act, 1807 (30 & 
31 Viet. c. 144), auy person or corpoiatiou now being or hereafter 
becoming entitled, by assignment, or other derivative title, to a 
policy of life ossuraucc, and possessing at the time of action brought 
the right in equity to receive ami give an effectual discharge for 
the monies thereby assured, may sue at law in tho name of such 
person or corporation to recover such monies. By sect. 3, no 
assignment made after the passing of the Act is to confer on the 
assignee any right to sue, until a written Doticc of tho date and 
purport of the assignment lias beeu given to the assurance company 

. (y) Duckett v. milittuu, 2 V. It. tc (a) Wing v. J/artry, 23 L. J. Ch. 
H 348. 511; Armstrong r. Ttvrquaad, 9 lr. Com. 

(;) Anderson v. FUvjtrahl, 4 H. I- C. Urr K- p. 82. 

484; Jones v. Froeinr. Ins. Co., 8 C. 15. {0, Asklnj v. Ashley, 3 Sim. 151. S«o 

N. S. 65; 26 L. J. l\ P. 272 ; Cazrnocc now, ns to awKiuucnt of a Chots in action , 
v. Brit.. Eq., 5 Jur. N. S. 1309 ; 29 L Jad. Act, 1873, s. 25 (6), post, p. 1269. 

J. C. P. 160. 
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at their principal place of business, which is to be specified in the 
policy (sect. 4); and the date on which the notice is received is to 
regulate the priority of all claims under any assignment; and a 
payment bond fide made in respect of any policy by any assurance 
company before the date on which the notice is received is to be as 
valid as if the Act had not been passed. By sect. 5, the assignment 
may be made either by indorsement on the policy or by a separate 
instrument in the form given in the Act. By sect. 6, every 
assurance company to whom notice of assignment shall have been 
given are, at the request in writing of the person giving the notice, 
and upon payment of a fee not exceeding five shillings, to deliver 
an acknowledgment in writing under the hand of the manager, 
secretary, treasurer, or other principal officer of the assurance 
company of their receipt of such notice; and such acknowledgment, 
if signed by a person being dc jure or de facto the manager, 
secretary, treasurer, or other principal officer of the assurance 
company, will bo conclusive evidence as against the company of 
their having duly received the notice to which the acknowledgment 
relates. By sect. 7, the expression “ policy of life assurance " or 
" policy ” is to mean an instrument by which the payment of 
monies, by or out of the funds of an assurance company, on the 
happening of any contingency depending on the duration of human 
life, is assured or secured; and the expression “assurance company” 
is to mean and include every corporation, association, society, or 
comj»any carrying on the business of assuring lives or survivor¬ 
ships, either alone or in conjunction with any other object By 
sect. 8, the Act is not to apply to any policy of assurance granted 
or to bo granted, or to any contract fora payment on death entered 
into, in pursuance of the provisions of the 10 & 17 Viet c. 45, or 
tho 27 A 28 Viet. c. 43, or to any engagement for payment on 
death by any friendly society (bb). 

Notice of the assignment should be given to the insurance 
company, for the puqiose of securing a right to sue in the name of 
the assignee (r). An assignment of a life policy to secure a debt, 
with proviso for redemption, is an assignment by way of mortgage, 
and requires an ad rtdoirm stamp as such (rQ. 

Where a policy is to be void in case of suicide, unless it has 
been legally assigned, any circumstances constituting a valid, 
equitable assignment of the policy will satisfy tho proviso (e); but 
an assignment by operation of law, such as an assigument by force 

(6A) Then* two atatutes arc partially 8m. 8 ; ICrM, in re, 86 L. J. Ch. 841. 
repealed by 45 A 46 Viet c. 51. (tl) Caldtccll v. Dawson, 6 Each. 6. 

(c) Pod, p. 1271 ; Williams v. Thorp, ( e ) Jones t. Consol. Ins. Co., 28 I* i. 

2 8im. 257 ; Ex parte Coin'll , 1 Mont CL 66 : 26 Beav. 256 ; White r. The i 
110; Ex parte Tennyson, 1 Mont k BI. British Ass. Co., ante, p. 744. 

67; Thompson v. Tomkins, 2 Drew. A 
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of the Bankrupt Acts, is not within the proviso, and will not keep 
the policy on foot for the benefit of creditors (/). 

Right of the party interested in the policy to recover the 
insurance money. —The liability upon a life policy is not affected 
by the question whether the party claiming the benefit of the 
policy has, or has not, been damnified by the happening of the 
contingency upon which the money becomes payable. Tims, if a 
creditor insures the life of his debtor to the extent of the debt, 
and after the death of the debtor the executors of the debtor pay 
the debt to the creditor, the latter may nevertheless recover U]>on 
the policy the amount insured by him upon the life of such 
debtor ( y ). 

Approjnitition of the fumln of life insuiance cornpinies .—By 
the 33 & 34 Viet. c. til, s. 4, it is enacted that, " in the case of a 
company established after the passing of this Act transacting other 
business besides that of life assurance, a separate account shall be 
kept of all receipts in respect of the life assurance and annuity 
contracts of the company, and the said receipts shall be carried to 
and form a separate fund, to be called the life assurance fund of 
the company, and such fund shall be as absolutely the security of 
the lifo policy and annuity holders as though it belonged to a 
company carrying on no other business than that of life assurance, 
and shall not be liable for any contracts of the company for which 
it would not have been liable had the business of the company 
been only that of life assurance (h) ; ami, in respect to all existing 
companies, the exemption of the life assurance fund from liability 
for other obligations than to its life policy-holders shall have infe¬ 
rence only to the contracts entered into after the passing of this 
Act, unless by the constitution of the compauy such exemption 
already exists; provided always that this section shall not apply 
to any contracts made by auy existing coinjiany by the terms of 
whose deed of settlement the whole of the profits of all the business 
are paid exclusively to the life policy-holders, and on the face of 
which contracts the liability of the assured distinctly appears.” 

Whuling-up of insurance companies —By sect. 21, “ the court 
may order the winding-up of any company in accordance with the 
Companies Act, 18G2, on the application of one or more policy- 

(/) Jackson v. Fonfer, 1 HI. & KIL (A) By the 35 k 36 Viet c. 41. *. 2, 
463; 29 L. J. Q. B. 8; Mwrc v. Il’out- the fon-goiiig part of the section is to 

xy, 4 Ell. & BL 255: 24 L. J. I*, apply to every company established 

40 , Wore the passing of tlio 33 k 34 Viet. c. 

(a) Dolby v. Ind. A Imul. Lift As*. 61 ; but neither this nor that Act is to 

Co., 15 C. B. 390 ; 24 L. J. C. I'. 9, diminish the liability of the lifo assur- 

overruling Qodnll v. BohUro, 9 East, 72; mice fond for sny contracts entered into 

De Morgan on Probabilities, p. 24*. before the pawling of the 33 k 34 Viet, 

cited ib. 893-397 ; Law v. JW. Mi*,-. c. 61. 

Au. Co., 24 L. J. Ch. 196; anU, p. 740. 
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holders or shareholders, upon its being proved to the satisfaction 
of the court that the company is insolvent ” (i). 

By sect. 22, “ the court, in the case of a company which has 
been proved to be insolvent, may, if it thinks fit, reduce the 
amount of the contracts of the company upon such terms and 
subject to such conditions as the court thinks just, in place of 
making a winding-up order n (ii). 

Under the articles of association of an insurance company it 
was hold that the policy-holders, who participated in the profits to 
some degree, were members, and liable to be put on the list of con¬ 
tributories upon the winding-up of the company (fc), but that they 
were not to be called on to contribute until the shareholders were 
exhausted (/). The Court has jurisdiction to wind up an un¬ 
registered mutual insurance society; but it seems that tho holders 
of policies in such a society arc not liable to contribute to the pay¬ 
ment of debts, and the funds of the society are distributable among 
them in proportion to their claims (in). 

Novations by jxAicydnddtrs .—By tho 35 & 36 Viet c. 41, s. 7, 
it is provided that “ where a company, either before or after tho 
passing of this Act, has transferred its business to or been amalga¬ 
mated with another company, no policy-holder in the first- 
mentioned company who shall pay to tho other company tho 
premiums accruing due in respect of his policy shall by reason of 
any such payment made after tho passing of this Act, or by reason 
of any other act done after the passing of this Act, bo deemed to 
have abandoned any claim which ho would have had against the 
first-mentioned company on due payment of premiums to such 
company, or to have accepted in lieu thereof the liability of tho 
other company, unless such abandonment and acceptance have been 
signified by some writing sigued by him or by his ageut lawfully 
authorized.” 

Insurance ar/ainst injury by accident .—Where an insurance 
company granted policies of insurance against loss of lifo and 
personal injuries arising from “accidents at sen,” it was held that 
death by sunstroke was not an “ accident ” within the meaning of 
the policy, and that death engendered by exposure to heat, cold, 
damp, and atmospheric influences, could not properly be said to be 
accidental (n); but death by drowning is a case of death by 

(i) And see tho 35 A 36 Viet. c. 41, his policy : Bream's case, 18 Ch. D. 630. 

8. 4, an to the winding-up of a subsidiary As to the liability of the Jissigneo, see 
company. The mode of vetoing the Sanders' case, 20 Ch. D. 403. 

]>oHcies in the case of a winding up is (/) In re Albion Life Ass. Soc 10 Cb. 
provided for by sect. 5 of tho same Act. D. 83. 

(ft) See In re (It. Britain Ass. Soe., 20 (w) In rc Great Britain Ass. Soc., 16 

Ch. D. 351. Ch. D. 246. 

(*) l Vi tone's ease, 12 Ch. D. 239; (*) Sinclair v. Maritime Pass. Ass. 

but not a policy holder who has assigned Cv. t 30 L. J. Q. 15. 77. 
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41 accident ” within the meaning of such a policy (o). Where a 
policy for insuring the payment of money in case the insured 
ahotild be injured by accidental violence, and die from the direct 
effect of such accidental injury, expressly excepts death or dis¬ 
ability from any disease or cause arising within the system of the 
insured before, or at the time of, or following such accidental 
injuiy, death from disease within the system, which disease has 
been caused by accidental violence, is not within the exception (f>). 
In consequence of the above case, the clause contaiucd in the 
policies of the company was varied, and the )>olicy docs not now 
insure against “death from rheumatism, gout, hernia, erysipelas, 
or any other disease or secondary cause or causes arising within the 
system of the insured More, or at the time of, or following such 
accidental injury (whether causing such death directly or jointly 
with such accidental injury)." Where erysipelas supervened upon, 
and in consequence of, an accidental cut, and the assured died of 
the erysipelas seven days after the accident, it was held that the 
insurers wero protected by the above condition, and were not 
liable (q). 

Railway accident*. — Damayc *.—Where a passenger by 
railway effected an insurance for l.OOOJ. with a company, to 
bo paid to his personal representatives in the event of his 
death by a railway accident, and a proi>ortio»ato part of the 
1 ,0001. to bo paid to the insured himself in case of uuy personal 
injury by reason of such accident, it was held that the damages 
recoverable in respect of personal injury to the insured, not attended 
with loss of life, were confined to coni[>ciiKutioii for bodily pain and 
suffering and the expenses of medical and surgical attendance, Ac., 
and that loss of time or loss of profits resulting from the accident 
could not be taken into consideration by the jury; ''otherwise one 
passenger, whoso time is more valuable than another’s, would, for 
precisely tho samo personal injury, receive a laigcr remuneration 
than another whose time would l>c of less value " (/'). 

Bmich of covenant* to lnsvre. —Where a covenant was entered 
into with an insurance company to keep up a policy in their office 
as security for money lent by them, and tho policy was dropped, 
and the company recovered judgment for the amount of the loan, 
with interest thereon, it was held that the measure of damages 
was not the amount of the premiums which would have been 
payable to the company if the policy had been kept up, but the 

S ) Tmc v. Rail. Past. /Its. Co., 6 H. Co., 17 C. 15. N. S. 122 ; 34 L. J. C. P. 

. 839 : 30 L. J. Ex. 317 ; Winstar 2'J. 
v. Accident Ins. Co., 6 Q. B. 1). 42; (7) Smith v. The feculent Ins. Co., L. 

Lawrence v. Accident Ins. Co., 7 Q- 15. R. 5 Ex. 

D. 216. . ( r ) Theobald v. Paili-xnj Passengers’ 

(/>) FUion y. Accidental Death Ins. Ass. Cu. t 23 L. J. Ex. 249. 
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amount of injury sustained, cither through loss of the security, or 
through the expenses incurred in effecting another insurance (#). 
Where a deed by which a debtor assigned a policy of insurance on 
his life for 1,000/. to trustees for his creditors, contained a covenant 
that he would not do any act or thing by which the policy should 
be forfeited, and the policy was subject to a condition that, if the 
insured should go beyond the limits of Europe without license 
from the directors, the policy should l>e void, and the debtor went 
beyond the limits of Europe without license from the directors, it 
was held that the measure of damages was the present value of the 
policy to be assessed by an actuary, taking into consideration the 
fact that the debtor had covenanted to pay, and would have to pay, 
the premiums on the policy (/). 


(*) A’« if. As*. Co. r. lira/, 27 f*. J. Ex. (/) I fair kina v. Conlt hurst, 6 B. A S. 
IV ; JJrtnen v. frier, 4 C\ R N. K. 698. 343 ; 33 L. J. Q. U. 192. 



CHAPTER V. 

MERCANTILE IN’SThTMKNTS. 


{*•* Throvjhout this Chapter, the render mutt refer to the Hills of Rrehnvge Act p 
1882, which is printnl in the Appendix to this toIn me.) 


SECTION' 1. 

1IILT.8, NOTES, ANT' CHEQUES. 

Negotiable instrument*.—Whew tin instrument in by the 
custom of trade transferable, like cash, b)' delivery, mid is also 
capable of being sued upon by the person lidding it jno temjwrc, 
then it is entitled to the name of a negotiable. instrument, and 
the property in it passes to a bond fitlc transferee for value, 
though the transfer may not have taken place in market overt. 
Hut if cither of the above requisites is wanting, that is, if it is 
either not accustomably transferable, or, though it be nccustoiuubly 
transferable, yet if its nature is such as to render it incapable of 
being put in suit by the pally holding it joti tnnjme, it is not a 
negotiable instrument, nor will deliveir of it pass the property in 
it to a vendee however bond fide, if the transferor himself has 
not a good title to it, and the transfer is made out of niurkct 
overt (a). Bills of exchange and promissory notes, whether pay¬ 
able to order or to bearer, are by the law merchant negotiable in 
both senses of the word. The person who by a genuine indorse¬ 
ment, or, where it is payable to bearer, by a delivery, becomes 
holder, may sue in his own name on the contract; and if he is a 
bond Jiete holder for value, he has a good title, notwithstanding 
any defect of title in the party (whether indorser or deliverer) 
from whom he took it (rot). 

Hills of exchange .—Any absolute, unconditional order (b) in 


(a) Miller v. Jiitce, 1 Smith, I- C. 7ili 
«•<!., p. 639. 

(art) See now Bills of Exchange Act in 
Appendix, s. 29, “ Holder in due course. " 
(4) If the order is for the payment of 
money on a contingency, the instrument 
in not negotiable: Alexander r. Thomas, 


Irt Q. B. 333; 20 L. J. Q. B. 207; 
Cromh r. Credit Foxcier of England, 
L. l.\ S Q. B. 374; 42 L. J. Q. B. 183. 
As to limitations of liability endorsed on 
the Lee of the bill, see Meredith, Ex' 
parte, 32 L J. Ch. 302. 
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wilting from one man to another, duly stamped, directing the 
drawee, or person to whom the order is addressed, to pay a 
sum of money to the drawer or to his “order,” or to some 
third party or to the order of such third party, is a bill 
of exchange, transferable by the payee, so as to enable the 
transferee to sue in his own name upon such bill, provided the 
assignment has been made by the payee in conformity with 
mercantile custom, ns settled and established by law (c). In 
order to constitute a bill of exchange it is essential that there 
should be a drawer, a drawee, and a payee; and, though the 
payee may be described in any way, yet, in order that the bill 
should be valid, the payee must be named or otherwise 
indicated with reasonable certainty (</). Although a bill of 
exchange drawn and accepted by the same party may be in 
strictness a promissory note, yet where the intention to give 
and receive such a document as a bill capable of being negotiated 
as such is clear, both the holder and the party may treat it 
accordingly (e). 

Transfer of bills of cjrluuoje .—If the written order duly 
stamped is made payable to “bearer,” it is transferable by mere 
deliveiy (/); no Unit any bond fair, bolder or bearer of the in¬ 
strument is entitled to maintain ail action upon it in bis own 
name as soon as it becomes payable. If, on the other hand, it is 
drawn “ payable to order,” it can only be assigned by indorse¬ 
ment from the payee (#/). The indorsement may lie written 
either on the hack or the face of the bill (It), ami is sometimes an 
indorsement in lull, so called, because the indorser not only 
writes his own name on the hill, but expresses therein in whose 
favour the indorsement is made, us “ pay the contents to Mr. 
A. B.,” and sometimes an indorsement in blank, when the name 
of the indorser himself alone appears upon the instrument, no 
mention being made of the indorsee. In the first case the in¬ 
dorsee can only transfer his interest in the bill by his own in¬ 
dorsement in writing; but, in the second, he can transfer it by 
delivery only, so that any subsequent bund Jitle holder may 
treat the first indorsement in blank as a direct indorsement to 
himself, and bring an action in his own name upon the instrument; 
and this lie might formerly do notwithstanding subsequent indorse- 

tc) Elliot* v. CollhHfriiltjf, 0 C. B. (e) IF Mans v. Ayers, 8 An. Cam. 
570; 19 L. J. C. 1*. 268; Lloyd r. 138. See now Bills of Exchange Act in 
Oliver, 21 ib. Q. B. 307 ; l'do v. Hey- Appendix, sect. 6. 
voids, 0 Kxch. 410. (f) Clitmm v. Mi net, 1 H. Bl. 806. 

. (tf) See sect. 7 of Bills of Exchange (g) Edge v. Bttm/ord, 31 Benv. 247. 
Act in Appendix, over-riding Fairs v. See Bills of Exchange Act in Appendix 
Ensh, 29 L. J. C. P. 306 ;‘8 C. B. N. S. sect 31. 

;;; ; v. 7V»»,/or, 34 L. J. G l*. (h) You *7 v. Glover, 3 Jnr. N. S. 037. 

365; 19 C. B. N. 8. 301. 
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xnents in full had been made thereon ( i ); but this appears to have 
been altered (it). Any number of persons, too, whether partners 
or not, may, it seems, join in suing upon a bill indorsed in blank (fc). 

The bill may be indorsed before the day that it bears date ( l) 
and before acceptance, and whilst the date and the amount for 
which it is drawn are left in blank (m); and the acceptance and 
indorsement may be made before the bill is drawn; and a bill 
drawn and issued in blank for the name of the payee may, under 
certain circumstances, be filled up bv a bond fide holder with his 
own name, and will bind the drawer (n). So it has been held 
that where a' bill is accepted in blank, and is afterwards filled in 
with the name of a drawer and indorser by a forgery, still the 
acceptor is liable to a Itoiul Jvle holder for value without notice 
of any irregularity (o). If the bill he made payable by the fraud 
of the acceptor to a fictitious payee, a bond fide holder may re¬ 
cover upon the instrument as a bill payable to bearer (^). If 
the indorsement is made before the hill has been filled up for any 
Rpecific sum, the indorser may become liable to subsequent in¬ 
dorsees or holders to any amount warranted by the stamp. The 
indorsement is a letter of credit for an indefinite sum ( 7 ). If the 
payee of a bill or money order, not negotiable, indorses it, he is 
liable on his indorsement to his indorsee (>•)- The indorsee may 
treat the indorser as the drawer of a new bill, or as the indorsor 
of tho old bill; but he cunnot treat him as both (a). Kvery in¬ 
dorser may be taken as the drawer of a fresh bill, inasmuch as 
he guarantees payment of tho bill when at maturity by the 
acceptor ( t ). 

“A bill of exchange is negotiable ml infinitum, until it has 
been paid by, or discharged on behalf of, ihc acceptor. If the 
drawer lias paid the bill, he may sue the acceptor upon it; and, 
if, instead of suing the acceptor, lie put the bill into circulation 
upon his own indorsement only, it does not prejudice any of the 
other parties who have indorsed the bill that the holder should 
be at liberty to sue the acceptor ’’ (»')• Hut, when the bill has 


(0 Fainlourjh r. Patio, 9 Kxcli. 695 ; 
23 I.. J. Ex. 215: Wook-y v. Pole, 1 II. 
k Aid. 9. 

(it) See Bills of Ex. Act in Amt. *. 8 (.1). 
(k) Attwood r. Jlattcnhnnj, 6 Miner, 
679; Ord v. Portal, 3 Cainpb. 239; 
Loux v. Copestake, 3 C. k V. 300. 

(t) Patmore v. North, 13 Kurt, 617. 
,(m) Snaith v. Hitvjay, 1 Jl. k S. 87. 
(n) Schultz r. A stiry, 2 Bin r. X. C. 
644 : 2 Sc. 815 ; Crutch Icy v. Clarence, 
2 M. 4 8. 00; CnUch/cy v. Mann, 5 
Taunt. 529. 

( 0 ) London & S. W. Bank ▼. Wml- 
north, 5 Ex. D. 06 : ami see Hogarth r. 
Latham, 3 Q. B. D. 643, )**, p. 787 ; 
contra, where notice of irregularity. 


(/#) Hiatt v. Gih*“>i, 3 T. R. 481 ; 1 
II. Ml. MU; riled 1 Cainpb. 130. 8co 
now Bills of Kx. Act in App. ss. 7 A 20. 

(7) /iW/ v. Lmnj*Li[fc, 2 Doug. 
615, a.; Hatch v. henries, 2 Sm. k Giff. 
152. See the Art in App. 8. 20. 

(r) Hill v. Lett is, 1 Salk. 132. 

(*) JtucmetJcr v. Hogarth, 11 M. Si W. 
101 . 

(0 Matt he ics v. Blorsome, 33 L. J. Q. 
B. 213 ; this caso has been doubted, see 
Steele r. M’Kinlay, 5 Ap. Caa. 764 ; 
Penny v. 1 Ur. M. k R. 439. 

(u) Lonl EUeubo rough, Callow ▼. Law- 
rente, 3 M. 4 8. 95 ; Hubbard r. Jack- 
on, 4 Bing. 391. See the Act in App. 
36, 59. 

3 0 
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been paid by the acceptor, or the person ultimately liable upon 
it, it has done its work, and is no longer a negotiable instru¬ 
ment. No person can sue on it; no person remains liable on it. 
If put into circulation again, it becomes a new bill, payable at 
sight, and must have a fresh stamp. An accommodation bill, 
paid by the drawer at maturity, cannot, therefore, be re-issued 
and negotiated (.e). A payment, however, before the bill becomes 
due “ docs not extinguish it any more than if it were merely 
discounted. A contrary doctrine would add a new clog to the 
circulation of bills and notes; for it would be impossible to know 
whether there had not been an anticipated payment of them” (y). 
If, therefore, the acceptor discounts the bill, he may re-issue it, 
and send it forth again into general circulation (z). 

HeHti'iithjr iniloraf.utrntt *.—The negotiability of the bill maybe 
limited and restrained by the express terms of the indorsement. 
Hence there are restrictive, conditional, and qualified indorsements. 
(Sec sects. of the Art in Appendix). If the payee, by special 
indorsement, made a conditional transfer of the bill before accept¬ 
ance, the (lmwee who accepted afterwards was hound by the con¬ 
dition (o). If tlie indorsement is accompanied by a notification that 
“ the within must be credited to A.,” or a direction “ to pay A. for 
my use,” every indorsee and .subsequent holder lias notice of the 
direction, and holds the hill, or the money lie receives upon it, as the 
trustee of the restraining party (//). But an indorsement, “ Pay 
d. S., or order, value in account with H. C. I).,” is not restric¬ 
tive (r). "Where a hill of exchange had been indorsed in blank, 
and rendered generally negotiable, its negotiability could not after¬ 
wards be restrained by subsequent restrictive indorsements; and 
the acceptor consequently must have paid the hill on presentment 
by the indorsee or holder; and if not paid the indorsers were 
liable upon the instrument («/). The amount to be recovered 
upon the bill cannot he split into separate sums by the indorse¬ 
ment, so as to subject the prior parties to a plurality of actions (c). 
And, if the hill be indorsed for part only of the amount, and the 
limitation do not appear upon the face of the indorsement, the 
indorsee may sue for the whole sum due upon the bill, and will 
be a trustee of the surplus for the indorser (/). 

(*) JMzaru* r. Cucie, 3 Q. B. 465. Sev It. k 0. 622 ; r. 35 of tlw Act in App. 
ilte Act in Ai»p. s. 59. («•) iliuUej v. Jackson, L. It. 3 Ex. 

(y) Hurbrid/jc v. Mu inn*, 3 Oanipb.193. 135. 

[z) Attmljorough v. Murkenzie, 25 I*. ('/) B'? Her v. Maalowdd . 2 Kxcb. 

J. Kx. 244 ; Morin/v. Culrrr\erU, 7 1L L 527 ; 17 !.. J. Ex. 377 ; but this appears 
W. 182. Seethe Act in App.RM. 37,59,61. to have been altered, see 8. 8 (3) of tho 

(a) Robertson y. Kensington, 4 Taunt. Act in App. 

•30, but this is not so uow, sec the Act in (e) Harkins t. Cardy, 1 Ld. Raym. 
App. s. .13. 360. See r. 32 of tho Act. 

(b) llutfd v. Sigourney, 5 Bing. 525 ; (/) Held r. Fur nival, 1 C. i M. 538 ; 

3 N. k 1*. 239 ; Sigourney v. Lloyd, 8 Kx parte Kctcion, 16 Cb. D. 330. 
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TV/io la to he deemed a bona fide holder hy {adornment (ff )»— 
Tlie first transfer, by indorseim ::t, of a bill of exchange is not 
effected by the mere act of the payee’s writing his name on the hack 
of the bill. There must be, as against the acceptor, a handing of the 
bill over, and a delivery of it to the transferee or his agent, with in¬ 
tent to make the person to whom it is delivered the holder of the 
bill, and to pass the property in it to him; nnd, ns between the 
indorser and the indorsee, there must he mi additional element of 
an intent to stand in the ordinary relation of indorser, that is, 
to guarantee the payment if the acceptor makes default (y). 
There is no indorsement, if the holder merely writes on the bill 
a direction to pay it to another person, and the other person 
gets possession of the bill without the holder’s consent. Nor is 
there any indorsement, as between the indorser and his imme¬ 
diate indorsee, though the holder gives that person possession of 
the bill, if the delivery he merely for a collateral purpose, and 
without the intention to make him the transferee of the pro¬ 
perty in the hill (/t), or with the intention only of making him in¬ 
dorsee and owner of tho bill on the performance of certain terms 
and conditions(i). Where a testator wrote his name on the back 
of a bill payable to his order, and kept the hill in his possession, 
and his executrix after his death delivered the instrument to the 
plaintiffs without indorsing it, it was held that the writing of his 
name by the deceased, nnd the deliver}' by the executrix, would 
not together constitute an indorsement of the note, and that the 
pally to whom it was delivered had consequently no right to sue 
upon it (/). If the indorsement is intended to constitute a testa¬ 
mentary gift, it must be authenticated as such (/). 

But, if the party to whose order the bill is payable writes his 
name on the back of the bill, and hands it over to another, who 
delivers it to a third person for value, that is an indorsement from 
the holder to such third person, and constitutes the latter the 
absolute owner of the bill. Where the drawer of a bill wrote his 
name on the hack of it, and delivered it to a party to get it dis¬ 
counted, and the latter pledged the bill with a pawnbroker, and 
appropriated the money he received on the deposit of the hill to 
his own use, it was held that there was a valid indorsement of the 
hill from the drawer to the pawnbroker (w). One who receives a 
bill of exchange (payable to order) unindorsed, acquires no better 


(/) See now who is an “ hoMcr in due 
course," s. 29 of iIr* Act in Api*. 

(y) Jkntiru. v. 1‘ritrt, L. I*. 5 Q. Ik 
475. See s. 21 of the Act in A if. 

(4) JJoyl v. //oiriml, 10 Q. it. ‘*97; 
20 L. J. Q. It. 1; MtcuburvHjk v. Clark, 
27 L. J. Ex. 133. 

(0 Bell v. Lanl Iw/atir, 12 Q. Ik 


317; 19 L. J. Q- It. 71 ; CaMi+j 1 * r * 

jMligi/g, 10 Moure, P. V. 109. 

(4) J Ui u MT v - 1‘loyK 1 Kxch. 35 ; 
16 I. J. Kx. 257. 

(/) Mitchell v. Smith, 33 L. J. Ch. 
596. 

(m) Jkirber v. Richards, 6 Exch. 63 ; 

.01. J. Ex. 135. 


3 c 2 



756 


MERCANTILE INSTRUMENTS. 


[BK. IL CHAP. Y. 


title under it than that which ihe person from whom he receives 
it had. Therefore, where A. had fraudulently obtained a bill from 
B. and handed it to C., in satisfaction of a bond fide debt,* but 
without indorsing it, it was held that C. could not acquire a legal 
title to sue by obtaining A.'s indorsement after he had received 
notice of the fraud (n). But a transferee of an indoraed bill of 
exchange has all the rights of a holder for value, if it has been 
handed to him on account of a pre-existing debt, and is not affecte^ 
by any infirmity of title in the transferor (o). When the drawer 
or party to whose order the bill is payable has written his name 
on the back of the bill, and handed the bill over in the ordinary 
course of transfer, it is afterwards transferable, as previously 
mentioned, from hand to hand, by mere delivery; and the.consi¬ 
deration for each successive transfer cannot be inquired into, un¬ 
less the bill has'been stolen or obtained by misrepresentation or 
fraud. Any holder, therefore, who doe#not wish t^sue ’in. his 
own njtmc on the bill may hand the bill over to anoffllr party; in 
order that tTie lattcr niay su«fupon it for him as his* trustee (p).‘ 
But the bill must be handed over prior to the commencement of 
tho action; for, ^licre the holder of a bill indorsed in blank, 
being unwilling to sue upon it himself, procured the fPlaintiff, who 
had no interest in the hill, to sue upon it, and handed the bill to 
the plaintiff nftc r%he commencement of the action, that the latter 
might produce it in court, it was held that the plointiff'was not 
entitled to recover upon it, as he was not the holder of the bill at 
the time he brought his action (7). If, however, the bill has 
been indorsed and delivered to some person professiug to act as 
the plaintiff’s agent, although without his knowledge, aq^ the 
plaintiff adopts the acts of the assumed n^nt, that is^sulWient 
to entitle him to recover although the actioirtias been commenced 
in the plaintiff’s name without his knowledge, and before the 
adoption (r). 

Intermediate infirmities of title .—A bond fide holder for 
value is not affected by an intermediate fraud or infirmity of title 
of which he had no knowledge or notice at the time he advanced 
his money on the credit and security of the bill of which he is the 
holder. Therefore,'if a bill of exchange, indorsed generally, and 
banded over by a person competent to indorse it, is afterwafds 
stolen, and the thief delivers it for value to a party who reo^fes - 


(«) Whistler v. Forster, 14 C. B. N. S. 
24$; 32 I* J. C. P. 161. Sect 31 (4) of 
iho Act in Apn. 

(«) Bclshaw y. Bush, 11 C. B. 191; 
£*rrit v. Misa, L. R. 10 Ex. 153 ; 1 
Ap. Cm. 554. Sect 27 of the Act in App. 
( P) Outds y. Harrison, 10 Exch. 579 ; 


24 L. J. Ex. 60; Law v. Parnell, 7 C. 
B. N. S. 232 ; 29 L. J. C. P. 17. 

( 7 ) JSwmuit v. Tottcr^pm, 8 Exch. 
834 ; 22 L. J. Ex. 281. See definition 
of holder in a. 2 of the Act. . 

(r) Ancona r. Marks, 7 H. A N. 686 ; 
31 L. J. Ex. 163. 
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it "without notice of the theft, the latter has full authority to 
# negptiate the hill or sue upon it (a). Every person having posses¬ 
sion of a bill of exchange has, notwithstanding any fraud on his 
part, either in acquiring or transferring it/ full authority to 
transfer such bill, but with this limitation, tliat to make such 
transfer valid there must be a deliver}', either by him or some 
subsequent holder of the bill, to some one who receives such bill 
bond JUU and for value, and who is either himself the holder of 
it or a person through whom the holder claims (t). 

When the holder ia bound to jnove that he gave value for the 
biH —When a bill of exchange is made payable to order, and is 
indorsed generally by the drawer, the indorsement is, as we have 
seen, tantamount to an order to pay the bill to the bearer or holder, 
so that the mere production of such a bill by a party in possession 
of it is primd facie evidence that he is a bond Jule indorsee and 
holder of the bill; but this presumption of ownership and title 
arising from possession may be rebutted by proof that the bill 
had been lost by, or improperly obtained from, the owner (u), 
or that the acceptance is a forgery ( x ); and such evidence, 
if given, tlirows upon the holder the onus of proving that he 
gave value for the bill (see sect. 80 of the Act in Appendix). 
Wherever the bill is proved to have been illegal or fraudulent 
in its inception, or where the immediate indorser to the plaintiff 
is shown to have obtained possession of it by fraud, tho plaintiff 
may be called upon for proof that he gave value for the bill, and 
took it without notice of the illegality or fraud ; and, if such proof 
is not forthcoming, the plaintiff may be prevented from recovering 
upon the instrument (y). Where one partner has accepted a bill 
in fraud of the other partners, mid has applied the proceeds there¬ 
from to his own use, the holder must show that he gave value for 
the bill (z). But, if it is not distinctly proved that the note is 
tainted with illegality or fraud, the holder cannot be called upon 
to show that he gave value for the bill (a). Notwithstanding the 
general rule, that the onus is on the maker of a negotiable in¬ 
strument to show that it has been paid, the holder is bound in 
the first place (unless he is a derivative indorsee for value during 


(«) Peacock v. lUu>U*, 2 Don-. 634 ; 
Raphael v. Bank of England, 17 C. B. 
173 ; 25 L. J. C. 1’. 33. 

(0 Aldcraou, B., Marston t. Alien, 
8 IL fr W. 404 ; 11 L. J. Ex. 1 * 6 ; 
Watson v. Russell, 3 B. & S. 34 ; 31 L 
J. Q. B. 304. See s. 20 & 38 of the Act. 
<u) Bulkeley r. Butlo, 2 B. k C. 446. 
(*) Mother v. Ld. Maidstone, 26 L. J. 
C. P. 58 ; 1 C. B. N. S. 273. 

(jr) Hall v. Featherstonc, 3 H. k S. 
284; 27 L. J. Ex. 808; Mather r. Ld. 


Maidstone, 1 C. B. N. 8. 273; 20 L. J. 
C. P. 58 ; Smith v. /Inline, 16 Q. B. 
244 ; 20 L. J. Q. B. 201 : Berry y 4 
dUUnnan, 14 C. B. 05 ; 23 L J. C. P. 
34 ; Harcey r. Towers, 6 Exch. 666 ; 20 
Jj. J. Ex. 318; Paterson v. Hardacre, 4 
Tauut 114. 

(=) Mon Skeen, 18 a B. N. 8. 
426; 34 L J. C. P. 158; overruling 
Mnsgrate r. Drake, 5 Q. B. 186. 

(#) Fiiehr. Jones, 5 Eli fc BL 245: 
24 It J. Q. B. 223. 
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the currency of the bill or note) to show that the maker received 
value for it (6). 

Fmudnlcnt transfer anti iiulornemento .-—If the acceptance 
or indorsement has been fraudulently made, and the plaintiff is a 
party to the fraud, or takes the bill with full knowledge of the 
fraud and of the infirmity of the title of his assignor, he cannot 
sue upon the bill, although lie has given full value for it; but an 
innocent indorsee, who has received the bill, and given value for 
it, without notice of the fraud, may, it seems, transfer his title 
and right of action to a person who has knowledge of the original 
fraud, but is no party thereto. The latter may purchase the title 
and interest of the innocent indorsee, and so obtain a right of 
action upon the instrument (r). If a person holds the bill for a 
specific purpose, as for the benefit of the drawer or acceptor, and 
indorses the bill over in breach of the trust reposed in him, the 
indorsee cannot, if he has notice of the trust at the time of the 
indorsement, acquire any better light or title to the bill than the 
indorser had ; for by taking the bill under such circumstances he 
makes himself a party to a fraud ('/). If the holder is a mere 
agent, he will be affected with the infirmity of the title of his 
principal, and cannot have a better right upon the bill than his 
principal has (e). If a bill obtained by fraud is handed over, 
without indorsement, to an innocent holder for value, and the in¬ 
dorsement is not made until after the holder becomes cognizant 
of the fraud, he cannot sue upon the bill (/). If the party at 
the time of signing the bill is, without negligence on his part, 
misled as to the nature and contents of the document which he is 
signing, his signature will be of no force ; for his mind does not 
go with the signature, and it is in the view of the law no signature 
at all, and a IhhuI fide holder for value cannot recover against a 
person who has signed under such circumstances (#/). 

Accommodation bilk .—Where the bill has been accepted for 
the accommodation of the drawer without any consideration or 
value for the acceptance, and that was known to the indorsee at 
the time he took the bill, and the indorsee paid only part of the 
amount for which the bill was drawn, he can only recover the sum 
he actually paid for the bill (4). So, if part of the money due on 
the bill has been paid by the drawer, the holder can only recover 
the balance from the acceptor (i). 

Indoi'sement of bills oveitlue .—Whenever the bill is due at 

( 6 ) Dcttrmr v. Metropolitan «C* /Vo- S. 255 ; 32 I* J. C. V. 161. 
rincial Rank, 1 IF. k 31. 641. ( 7 ) Fotier v. Maekinnon, L. R. 4 C. 1’. 

(0 Mag v. Cbajman, 16 M. k W. 704; 38 L. J. C. P. 310. 

360. Sect 29 of the Act in Ami. (A) Wiffm r. Robert*, 1 E*p. 259. Seo 

(d) A'rmu v. K'jmtr, ] It. k Ad. 528. r. 28 of the Art 

(e) Solomons v. Jik. of Eng. 13 East, 136. (0 Cook r. Lister, 13 C. ». X. a 543 : 

U) Whutlcr v. Forster, 14 C. It. N. 32 L. J. C. P. 121. 
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the time of the indorsement, “ it comes disgraced to the indorsee, 
and it is his duty to make inquiries concerning it. If he takes it, 
though he gives a full consideration for it, he takes it on the 
credit of the indorser, and subject to all the infirmities with which 
it may be incumbered in his hands ” (Z-), such as the payment or satis¬ 
faction of the bill itself to the prior holder (M). Hut the indorsee 
does not take it subject to claims arising out of collateral matters, 
such as the statutory right of set-off, which is merely a mode of 
preventing multiplicity of actions between the same parties (i). 
An original absence of consideration, the acceptance being an ac¬ 
commodation acceptance, will not defeat the claim of an indorsee 
for value of an overdue bill, unless there w.is an express or 
implied agreement restraining the negotiation of the bill after 
it should become due (m). Is was held in one case that 
even if there was an agreement that the bill should not 
be negotiated after it was due, this would not affect a bond 
Jitlc indorsee for value, who took the overdue bill without 
notice of the agreement (n). If, pending an action on a bill of 
exchange, the bill is transferred to an indorsee, with notice, who 
brings a second action on tho bill, that may be ground for the 
equitable interference of the court, but does not take away the 
negotiability of the instrument (o). 

Piwentmcnt for acce^ttw*.—The holder of an unaccepted 
bill should present it for acceptance without delay, in order that 
he may obtain the security of the acceptor. If acceptance is 
refused, the antecedent parties become liable immediately. 
Twenty-four hours at least ought to be allowed to the drawee to 
determine whether he will accept or not, if he requires time for 
consideration ; but, if he avows his determination not to accept, 
the holder may forthwith proceed against the antecedent parties; 
and, if the acceptor clogs his acceptance with conditions and 
qualifications, the holder may treat his qualified acceptance ns a 
refusal to accept, and give notice of dishonour (oo). If he-accepts • 
the qualified acceptance, he must give notice of the nature of the 
acceptance to the prior parties (p). When the bill is payable a 
certain number of duys after sight, it is to be accounted so many 
days after the bill shall be accepted or protested for non- 
acceptance ( q ). The days are reckoned exclusively of the day on 

(*) C'/wsA-y r. Ham, 13 V*st, .'.03 ; 101 ; h'xam* r. Coteie, 8 Q. B. 404 ; 

Jlurrongh r. Mass, 10 1L A C MS ; /Wr r. Jnerl/, 16 C. II. 684. 

Lloyd r. Hotcanl, 15 Q. 11. 993 ; holmes (») Cnrrvthrrs v. WcM, 17 L. J. Q. 
v. KuM, 8 H. k N. 891; 28 L. J. Ex. B. 4. Ilut arc Parr v. Jeuell. 16 C. B. 
112; Comtrly r. Culhbcrt, 2 B. k I*. N. «84. nn.l sa. 29 (2) k 36 of the Act in Apt*. 

11. 170. (o) JJnUcrs r. Tmcnscni, 5 B. k 8. 

(At) See a. 36 (2) of Act in Aiip. ; » I* J. Q. B. 301. 

(/) Ovids r. Harrison, 10 Kxch. ' TQ ; («*) Bee sa. 42 & 43 of Act in App. - 
Jle Ocerend, Gurney A. Co., Lx >'//. ( V) Pmoe v. Young , 2 B. A B. 240. 
Stcan, L. R. 6 Eq. 358. Sre now a. 44 of Act in App. 

(m) Charles ▼. ifarsden, 1 Tannt. (?) Campbell v. French, 0 T. B. 212. 
224 ; Sturterant v. Ford, 4 1L t Ur. See now a. 14 of Act in App. 
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which-the bill is accepted, and inclusively of the day on which it 
fejjft due (r). If no time at all is stated upon the face of the 
bill («), or if it is payable at sight or on presentation (f), the in¬ 
strument will be payable on demand (tt). 

Proof of the acceptance .—By the 19 A 20 Viet. c. 97, 8. 6, 
(reproduced by sect. 17 of the Act, 1882, see Appendix), it is 
enacted, that no acceptance of any bill of exchange, whether inland 
or foreign, shall be sufficient to bind or charge any person, unless 
the same be in writing on such bill, or, if there be more th&n one 
part of such bill, on one of the said parts, and signed by the 
acceptor or some person duly authorized by liim (tt). The accept¬ 
ance is usually made by the drawee’s writing across the bill the 
word “ accepted,” and signing his name thereto. Formerly, if the 
1 drawee merely wrote his name upon the face of the bill, without the 
word “ accepted,” or if he wrote “ accepted,” " presented,” or any 
direction to pay addressed to a third party, or merely put his mark 
upon the bill, or promised in writing to accept or pay the bill, this 
was evidence for a jury of an acceptance of the instrument by 
him (v); and so was a letter from his solicitor after action, admit¬ 
ting the signature to be in his handwriting (x). Since the abpve 
statute, however, it was held that simply writing the name of the 
drawee across the face of the bill without any words indicating an 
intention to be bound as acceptor was not a valid acceptance ( y ). 
But now, by the 11 Viet. c. 13, s. 1, (reproduced by sect. 17 
of the Act, 1882, see Appendix,) “An acceptance of a bill of 
exchange is not and shall not be deemed to be insufficient under 
the provisions of the said statute, by reason only that such 
acceptance consists merely of the signature of the drawee written 
on such bill” (s). If the name of the acceptor is written upon 
the bill by a third party, and the latter places his mark against 
the name as adopting such signnture, there is a sufficient 
acceptance of the instrument (a). If the drawee, after he has put 
*his name to the bill, nnd before he has parted with the possession 
of it or notified his acceptance, changes his mind, and runs his 
pen through the signature, the acceptance is cancelled, and he 
cannot be made liable upon the bill (b). 

Fictitious indorsee .—If the acceptor lias authorized the draw¬ 
ing and indorsement of the instrument in a particular form, 
or in the names of fictitious persons, he cannot afterwards object 

(r) Coleman r. Safer, 1 Bernard, 303 ; Kurt, 514; Grant v. Hunt, 1 C. B. 59. 
Bellasis y. Haler, 1 Ld. Kayra. 281; (*) Chaplin v. Aery, 9 Excb. 581. 

Bvles, p. 134. (y) Hindlaugk r. Blakty, 3 C. P. D. 188. 

(i) Abbott r. Douglas, 1 C. B. 491. I*) And tee Steele t. M 'Kinlay, 6 Ap. 

«) 34 & 85 Viet c. 74. Cm. 754 ; the effect of the statute is to 

(tt) Sect 10 of the Act in App. overrule Hindlavgk v. blakty, supra. 

J u) Fenton r. PoeoeJc, 5 Taunt 196. (o) Oeorgt y. Surrey, 1 M,iM. 516. 

v) PovxlX r. Monnier, 1 Atk. 612; (8) Can ▼. ‘Troy, 5 B. 4 Aid. 474» 

IL N. r. 270 Wynne v. Raiktt, 5 Sect 21 of Act in App. 
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to such drawing or indorsement («*). where he has accept*} in 
blank can he show that the drawing or indorsement is a forge^jr^Ji 
Liability of ike acceptor—Failure of consideration.~^A» 
between the acceptor and the drawer of a bill, failure of considera¬ 
tion is an answer to an action for the amount of the bill, so that, if 
a person purchases a bill payable at the end of three months for 
goods or money to be delivered to the acceptor at the end of one 
month, and the goods or the money are not delivered, the ac¬ 
ceptor is not liable upon the bill, unless it was indorsed before it 
became due to a bond fide holder for value (e). When tho bill 
has been negotiated the acceptor, except in case of a qualified 
acceptance (ce), is bound to pay the bill at maturity, and to find out 
the holder for that purpose. Ho is not entitled to any presentment 
or formal demand of payment; and a request in the shape of the 
issue of a writ is the only request that need be made him by tire 
indorsee, although the bill be made payable on demand (/). A 
person who has accepted a bill of exchange cannot escape from 
liability to a bond fide indorsee by setting up u forgery of the name 
of the drawer iy). “ The acceptor pajing tho bill has a right to 
the possession of the instrument for his own security, and as his 
voucher and his discharge pro Undo in liis account with the 
drawer, snd to one who should refuse or be unable to deliver up 
the bill, the acceptor is not bound, without an indemnity, to pay 
the sum therein specified ” {h). 

An acceptance of r bill of exchange can only be made by the 
party to whom tho bill is addressed, or for his honour. An 
acceptance by any other person is not an n<ceptance within the 
usage and custom of merchants. Thus, where one John Hart 
drew a bill payable to himself or aider, and addicssed it to him¬ 
self “John Hart,” and across the face of the instrument was 
written, “ Accepted, II. J. Claihe,” it was held that Claike could 
not be sued as acceptor of a bill of exchange directed to him. 
Such a bill so accepted would appear to be a promissory note, 
made by the acceptor, to pay the sum mentioned therein to the 
drawer or his order (0* But, if the paity to whom the bill is 
addressed writes his acceptance upon it in a nnmc totally different 
from his own name, he will be liable upon the instrument, as ho 
may accept it in any name he thinks fit to adopt (!')• Persons 

Sect 52 (1) of tho A«t 
(?) jraUv, V Moufs/ciw, 18 C. B. 
295 , 25 L J ('. P. 811. 

(A) ]in muz v Ciovr, 1 Kxcli. 178. 

S c 52 (4) of the Aft. 

(i) Dans v Claris 6 Q. B. 19; 
Fv’dcr v. Marshall, 30 L J. V. P. 158. 

(L) Liudns r. Dradvrll, 5 C B. 588; 
17 I* J. C. P. 128. 8«o •. 23 of the 
Art. 
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may, as we have before seen, draw, accept, 'or indorse bills in 
assumed or adopted names, and render themselves responsible 
upon the instrument by so doing ( l ); but, if the name of a party 
appealing on the face of a bill us drawer or indorser has been 
placed there without his authority, lie cannot, of course, be made 
responsible upon the instrument, but the indorsee or holder must 
proceed against his own immediate indorsee, or the party from 
whom he got the bill. If the name of a party is misspelled, oral 
evidence is admissible to allow who was intended (m). The 
acceptor cannot set up, as a defence to an action by an indorsee, 
that the drawer and first indorser was an uncertificated bankrupt 
at the time the acceptance was given. If he credits the bill of a 
bankrupt, he is responsible to every ftond fide holder (n). The 
acceptor‘is liable to indemnify any indorser who may pay the 
bill (o). 

Liability of the draicfr and iwlaner ,—Every person who 
draws or indorses a bill of exchange impliedly enters into a con¬ 
ditional contract to pay the amount of the bill to the payee or his 
assignee, if the acceptor docs not pay the amount, unless he 
indorsed as agent for the plaintiff for the accommodation of the 
latter, and without value ( p). When a bill is dishonoured, it is 
generally thrown back upon the first indorser, each indorser taking 
back from his immediate indorser what he has paid on account of 
the bill, and at the same time delivering up the bill to him, and 
the latter again throwing it back on his immediate indorser, till 
it at last arrives at the first indorser. They may arrange the 
matter amongst themselves ; and any one indorser may sue the 
acceptor or drawer instead of any one of the preceding indorsers, 
striking out all the names upon the bill below his own ( 7 ). But, 
as the liability of the drawer and indorsers is a secondary and 
conditional liability, accruing only in defuult of payment by the 
acceptor, there must be proof of a regular presentment of the bill 
to the latter after it became due, and non-payment of the amount, 
termed a dishonour of the bill, and notice of such presentment and 
dishonour to the drawer or indorser, before the absolute liability 
of the latter upon the instrument can attach. Where the defendant 
was induced to put his name upon the back of a bill of exchange 
by the fraudulent representation of the acceptor that it was a 
guarantee, and the defendant signed it without knowing that it 

(I) Jenkins y. Jlvrris, 16 M. k W. ( 0 ) Daman, Fox A- Co. ▼. North A- 
881. South IFales Bank, 6 Ap. Cm. 1. Sect. 

(mi) WiUU v. Farrell, 2 Stork. 20. 57 of the Act. . 

Sect. 32 (4) of the Act. (ji) CaMrique v. Butligioj, 10 Moore, 

(n) limit huxiitc v. (iardiurr, 8 Q. B. P. C. 109. See *. 55 of the Act. 

473 ; Halifax v. Lyle, 3 Exch. 453. ( 7 ) Walicyn v. St. Qxintiu, 1 R 4 P. 

Sect. 54 (2) of the Act. 658. • 
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was a bill, and under the belief that it was a guarantee, and was 
guilty of no negligence in so signing it, it was held that lie was not 
liable to a bond fide holder for value (r). The indorser is in a 
position of secondary liability or qymei suretyship for the payment 
of a bill; and when the indorser has paid the bill he is entitled to 
any securities which may have been deposited by the acceptor 
with the holder (a). 

Giving time for payment. —The parties whose names appeal* 
upon the face of the bill are liable as principals and sureties, 
in the order in which they stand; and the rule that a 
release or discharge, or time given for payment to tho principal, 
operates as a release or discharge to the surety (ante, p. 601), is 
applicable to such instruments. By giving time, therefore, to the 
acceptor, the drawer and indorsers will be discharged (t). But a 
binding agreement with a person who is no party to the bill, to 
give time to the acceptor, without the consent of the drawer, does 
not discharge the drawer (w). As between the holder and the 
acceptor, the acceptor is the principal debtor, and the drawer and 
indoi-sers are his sureties; but, as between the holder and tho 
drawer, the drawer is the principal debtor, and the indorsers arc 
his sureties ; and, as between the holder and second indorser, the 
second indorser is the principal, and the subsequent or third 
indorser is his surety. A discharge, therefore, to the prior purties, 
the principals, is a discharge to the subsequent parties, the sureties; 
but a discharge to the subsequent parties, the sureties, is not a 
discharge to the prior parties, the principals (.r). 

Presentment for juyment. —There is a sufficient presentment 
of the bill for payment, if payment has been demanded of the 
wife, clerk, or other agent of the drawee or acceptor at his resi¬ 
dence, or at his customary place of business. If the drawee be 
dead, the presentment must be made to his personal representa¬ 
tives, and, if he have none, then at his last place of residence. 
When it is made at the place of business of the acceptor, it should 
be made during the usual horn’s of business (y); and, when it is 
made at liis place of residence, it should be made at a period 
of the day or evening when he may reasonably be expected to be 
found there (z). “ The holder is to present promptly, and to 

(r) Fouler v. Mackinnon, L. H. 4 C. 1*. fH/r, [>n 660, 661. 

704; 38 L. J. C. 1*. 310. (#) /Ww r. Jor.hu, 8 Eli. k 111. 

(*) Duncan, Fox A- Co. v. North A- S. 303; 20 L J. (f. JL 288. 

Wales Bank . 6 Ap. Cas. 1. (*) l*ylc*, 179 ; ante., pp. 660, 601. 

«) Mylish v. Darley, 2 I*, k P. 61 ; (y) El/onl y. Tcrd, 1 M. & S. 28 ; 
Moss v. Hall, 5 Exch. 49; 10 L. J. Kx. W'. .taker r. Bank of England, 1 C. M. 
206; Davies v. Slainbauk, 6 De G. M k k B. 744. 

O. 079 ; (irtcwuoh v. M'Cldland, 2 KL <*) Wilkins v. Jodis, 2 B. k Ad. 
k El. 424 ; Lawrence v. WaluisUy, 188. Sec b. 45 (3) of the Act. 

C. ». N. 8 . 799 ; 31 L. i.C. 1*. 145 : * 
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communicate without delay notice of non-payment or of the 
insolvency of the acceptor; for a party is not only entitled to 
knowledge of insolvency, but to notice that, in consequence of 
such insolvency, he will be called upon to pay the amount of the 
bill ” (a). If the acceptance is a conditional acceptance, the 
condition must be strictly accomplished; but the holder is not 
bound to present the bill the very day that it becomes due, 
unless the condition is express to that effect (6). If the bill is 
accepted payable at a particular place, it is not necessary, in 
order to charge the acceptor upon the bill, that it should be 
presented for payment at that place, unless the acceptor expressly 
specifies on the face of the bill that it will be paid there and nowjiere 
else. But the drawer cannot be charged upon a bill made payable 
by him at a place indicated, unless the bill has been presented at 
that place. (See now sect. 45 of the Act.) If the acceptor accepts, 
payable at a banker's, he undertakes (1 & 2 Geo. 4, c. 78, repro¬ 
duced by sect. 19 (2) of the Act in Appendix) to pay the bill at 
maturity, when presented for payment either to himself or at the 
banker’s; if lie accepts payable at a banker’s, and not elsewhere, 
he contracts to pay the bill at maturity, provided it is presented 
at the banker’s, but not otherwise (c). The statute is confined 
to the case of acceptors, and does not alter the liability of 
drawers of bills of exchange. Therefore, if the drawer has 
directed, by the body of the bill, that the amount he draws 
for shall be paid at a particular place, the bill must be presented 
at that place before he (the drawer) can be made responsible for 
non-payment (cl). If the banker at whose bank the bill is 
payable is the holder of the bill at the time of its maturity, there 
is a sufficient presentment. If the bill is made payable at a 
particular town, nnd the holder goes there with the bill, and 
makes inquiry for the party to whom it is to bo presented, and 
the latter is not to be found, this is a sufficient presentment at 
the place indicated ( e ). If the bill is made payable at a, particular 
house, presentment to an inmate may suffice (/); or, if the 
house be shut up, at the house door (y); and, if two places be 
named, the holder has the option to present it at either (h). 11 A 
presentment according to the directions of a forged acceptance 
cannot be a good presentment as against the drawer" (i). The 
mention of the names and address of the London agents in a 
memorandum at the foot of a country banker’s cheque does not 


(a) Camidgc v. AlUnty, 6 R & C. 383. 

(b) .Smith y. Vcrtuc, 30 L. J. C. P. 
M. *W. r.o (2) of the Act 

JJalaiaul r, SixUon. 6(1 11 03. 

Oibt> r. Malkrr, 1 M. L .Sc. 387 ! 
r. Jones, 28 J. L. Q. B. 87. 



(c) Hardy v. Woodrooffe, 2 Stark. 319. 
Sect 46 (2) of the Act. 

(f) Burton v. Jones, 1 M. & Gr. 83. 

8 ) JTinc t. AUd* 4 Jl. A Ad. 624. 

) Beeching r. Goiter, Holt, N. P. 914 . 
{%) Wctton v. Hodd, 18 Jar. 680. 
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make the cheque payable at the place so indicated; and non¬ 
payment there on presentment is not necessarily a dishonour ( k ), 

Nan-presentment when excused.—See now sect 40 of the 
Act in Appendix. If the acceptor absconds, or shuts up 
his house and cannot be found, presentment i9 excused, 
because it cannot be made, and the bill may be treated as a 
dishonoured bill; but, if the acceptor has merely removed to 
a different residence, and can be discovered, the bill must bo 
presented in the regular way (f). Neither the bankruptcy of the 
drawee or acceptor, nor a declaration by him that he will not pay 
the bill, is of itself an excuse for an omission to present for pay¬ 
ment (m); but, if a lmnking firm in partnership has notoriously, 
stopped payment and shut up its ordinary place of business, and 
immediate notico of the insolvency of the firm is given by the 
holder to the other parties, he will be entitled to recover upon the 
bill, although there has been no formal presentment (n). If the 
bill is a mere accommodation bill, and the acceptor had no effects 
of the drawer’s in his bonds during any portion of the period 
that the bill had to run, and the drawer could have had no 
reasonable expectation that the bill would be honoured by the 
acceptor, presentment to the bitter is excused as against the 
dmwer, as the latter cannot have been prejudiced by the want of 
presentment; for, “ if the bill was presented and paid by the 
drawee, the drawer would become indebted to him in the amount, 
^instead. of being indebted to the holder of the bill " («), “ Hut 
the case of an indorser of a bill of exchange stands upon a 
different footing from that of a drawer. Ho (the indorser) is in 
the nature of a surety or guarantee of its payment on due present¬ 
ment, and is presumed to know nothing alnmt the arrangement 
between the dmwer and drawee ” (*/>). His liability, therefore, 
upon tho bill does not arise until presentment has beon duly 
made, and lie has received notice of dishonour. 

Days of ynice are so called because they were formerly 
allowed the drawee as a favour; but the laws of commercial 
countries have long since recognised them as a right. The 
number of these days varies in differeut places. The three days 
of grace allowed in this country are reckoned exclusive of the 
day on which the bill falls due, and inclusive of the last day of 
grace. Where there are no days of grace, and the bill falls due 
on a Sunday, Christmas Day, Good Friday, public fast, or 
thanksgiving day, or where the last of the days of grace^ happens 


(A) Bailey ▼. Bodeukam, 18 C. B. N. 
S. 288 ; 38 L. J. C. P. 252. 

(0 Coliiiu v. Butler, 2 Str. 1087. 

(«) Sand* r. Clarke, 8 C. B. 759; l.» 
L. J. 0. P. 87. 

(•) Turner r. Stone*, 1 D. * L. 122 ; 
Bebeonr. Oliver, 18 L. J. Q B.437;l*t 


Bad of England banking Co., Jn re, 
L. H. 6 Eq. 368; ib. 4 Ch. 18; 38 L. J. 
C'h. 121, and Cbalxnere on Bills, Art 108, 
and Bills of Ex. Act, a. 48, in App. . 
(o) Terry v. Parker, 6 Ad. k A Mv 
(.") Carter ▼. Plmetr, 10 L. J. Ex. 
202 . 
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on such a day, the bill becomes payable on the day preceding, 
and if not then paid must be treated as dishonoured. (Sect. 14 of 
the Act in Appendix.) If the last day is one of the public holidays 
established by the 34 Viet. c. 17, and 88 Sc 39 Viet. c. 18, 
the bill is payable on the day following (y). Presentment 
for payment before the expiration of the days of grace is prema¬ 
ture, and will not enable the holder to charge the antecedent 
parties (j*). By the Bills of Exchange Act, 1871 (#), after 
reciting that doubts had arisen whether a bill payable at sight or 
on presentation was payable until the expiration of a certain 
number of days of grace, it is enacted (s. 2) that eyery bill of 
exchange or promissory note drawn after that Act came into 
operation (t), and purporting to be payable at sight or on pre¬ 
sentation, shall bear the same stamp as, and shall for all purposes 
whatsoever be deemed to l>c, a bill of exchange or promissory note 
payable on demand. 

Nolirr of lUnJimumr. —(See now sect. 49 of Bills of Exchange 
Act, 1882, in Appendix.) If the bill has been duly presented to 
the acceptor, and the days of grace have elapsed, and the bill 
remains unpaid, the holder should give prompt notice of the 
dishonour of the bill to all the other parties to the instrument 
against whom lie intends to proceed (t«). It is not necessary to 
give notice to the trustee of a bankrupt if notice be given to the 
bankrupt himself (r). Each indorser is entitled to notice, but 
not the drawee or acceptor to whom the bill has been presented 
for payment. The notice should be given by the holder and by 
each party who intends to sue on the bill within one day, or, at 
the latest, twenty-four hours after he has received information of 
the dishonour of the bill, if the residences or places of business of 
the parties can be discovered with due and reasonable diligence ( y ) 
But this rule applies only as between the parties to a bill, and 
does not give a day for communication between the agent of the 
holder of a bill and such holder who resides at a distance (z). A 
plaintitf in an action on the bill need not himself have given all 
the notices; he may avail himself of a notice duly given by any 
other party to the bill («)• When the bill becomes payable on 
the Sunday, Good Friday, or Christmas Day, the notice need not 
be given until the day after (ft). Where a bill of exchange was 

( 7 ) 34 Viet. c. 17. 59 ; 39 L. J. Ex. 31. 

(r) Ryle*. 5tli cd. 150,151 ; Tamil r. (s) Leeds Banking Co.. In re, L. R. I 
/sicis, 1 Ld, Rayni. 743. Ya\. 1 ; 35 L. J. Ch. S3 ; Prideanx r. 

( 5 ) 34 A 35 Viet. c. 74. Reproduced by (‘.riddle, L. R. 4 Q. B. 460 ; 38 L. J. Q. 

MU* of Kx. Act, 1882, a. 10 A 14. B. 232. 

(0 Aug. 14th, 1871. (a) Jerri®, C. J., Jloicr ▼. Tijiper, 13 

(a) Multan r. Siddle, 6 C. B. N. S. C. B. 256: 22 L. J. C. P. 135. 

501: 28 L J. C. T. 257. (5) 7 k 8 Geo. 4, c. 15 ; 6 A 7 Will 4, 

(*) Kx parte Baker, 4 Ch. D. 795, C. A. c. 58, s. 2 . (Repealed aud reproduced by 

l V) Gltulredl t. Turner , L. R. 6 Ex. Bills of Kx. Act, a. 92, iu App.) 



BILLS, NOTES, AND CHEQUES. 


767 


8ECT. L] 


indorsed to a branch bank of a London banking-house who sent 
it to another branch of the same bank, who indorsed it to the 
head establishment in London, it was held that each of the branch 
banks was to. be considered an independent indorsee or holder, 
and each entitled to the usual notice of dishonour (c). Any agent 
in possession of the bill may give the notice; and it need not 
state at whose request it was given, nor who was the owner of the 
bill. Any persons also who pay the bill for the honour of a party 
thereto t>ecorae, on payment, holders as upon a transfer from the 
person for whom they made the payment, and are entitled to avail 
themselves of a notice of dishonour given by any of the parties to 
the bill (d). * 

1 Yhut amount* to notice of di"honour .—(See now sect. 49 (5) 
(6) of the Bills of Exchange Act, 1882, in Appendix.) A mere 
demand of payment of a bill does not amount to notice of dis¬ 
honour (c); but an intimation that the bill has not been paid by the 
acceptor, or that it lias nj>t been paid in regular course, accompanied 
or unaccompanied by a demand of payment will be sufficient (/). 
A mistake in the name of the person on whose behalf the notice 
is given will not avoid the notice, but will place the party giving 
it in the same situation as to the party to whom it is given ns if 
the representation had'bcen time, so that the defendant will have 
every defence against the plaintiff that he would have had if the 
notice had been really given by the party named (•/). A mis¬ 
description, also, of the bill, not misleading the party receiving 
the notice, will not vitiate such notice (h ). If the hill has really 
been dishonoured at the time the notice is given, but the party 
giving the notice was not himself certain of the fact at the time 
he gave the notice, it is no objection to the notice (t). The notice 
may be either written or verbal. Any form of words conveying 
information to the mind of the party to whom it is addressed, that 
the bill lias been presented and dishonoured, given to the party, 
or left at his usual place of business during business hours, or 
at his private residence, is sufficient (k). If the house is shut 
up, and the party sent to give notice puts a written notice 


(e) Clodc. v. Bay In/, 12 M. 4 W. 51. 

(d) Caodall v. Puthilt, 1 l*. It. 243. 
See s. 68 of the Act. 

(e) Solarlc v. J’almrr, 7 Bin#. 53a; 2 
Cl. & F. 97 ; Straw v. Price, 1» Ad. 
A E. 125 ; Leeds Banking Co., in rr, 
supra. 

(/) Bailey v. Porter, 14 M. k W. 44; 
Paul v. Joel, 4 H. & N. 355; 28 L. J. 
Ex. 143. 

(g) Parke, B., Harrison v. Rnseoc, 15 
Jtl. k W. 236 ; 15 L- J. Ex. HO. 

(A) Bromage v. Vaughan, 16 L. J. C 
B. 10 ; Howlands r. Springdt, 14 M. A 


W. 7 ; Melhr.sk v. Bi/pen, 21 L J. Ex. 
222 . 

(0 Jennings v. Roberts, 24 L. J. Q. It. 
104. 

(t) rhU/ifis v. (Toni, l, 8C.&P 355 ; 
Hartley v. Cast, 4 R k V. 341; 0 D. k 
It 505; Jncis v. (ioinycrtz, 6 M. k W. 
4ftt; E>td v. S»iith, 16 L. J. Q. B. 295 ; 
Carter v. Ptoirer , iO. Ex 201 ; Chard ▼. 
For, 14 Q. B. 201 ; Ererard t. Watson, 
22 L. J. Q. B. 222 ; Count y. Thompson, 
7 C. B. 411 ; 18 L. J. C. I*. 128 ; Met¬ 
calfe v. llirhanlMin, 11 C. B. 1011 ; 
Marircll v. Brain, 10 Jur. N. S. 777. 
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through or under the door, that will suffice (£),. v It is also 
sufficient, if the notice is sent to a place which the indorser 


has held out as a place where he is likely to be found for the 
purpose of receiving notice, although it is neither his place of 
business, nor his residence (m). 

Posting the, notice .—The notice of dishonour should, if 
possible, be communicated by the next post, if a post leaves 
within a few hours after information of the dishonour of the 
bill (n). If the letter, by the mistake of the post-master, does' 
not reach its destination, the party who posts it will not sqffer; 
he does all tliat is usual and necessary, and does not guarantee 
the correctness of the post-office delivery (o). But the letter, 
when sent by post, must of course be properly directed; and, 
when it is sent to a large town, the street an \ number of the 
house in which the party to whom the notice is given resides 
should be stated (/>), unless the latter is the .drawer of the bill, 
and states his address in an equally general manner ( q ). Where 
the address is the only one known to tho senders it is sufficient (r). 
An action is maintainable immediately after the notice has been 
received by the party to whom it is addressed; and it is sufficient 
for the plaintiff to show that the defendant must have received it 
according to the usual routine of the post-office delivery prior to 
the issuing of the writ (*). 

Foreign bill—Pivtrst — Noting — Damages — Re-exchange .— 
When a foreign bill is refused acceptance or payment, the dishonour 
must be announced by a PROTEST, which should be made by a 
notary public, or, if there be none, by an inhabitant of the place 
where the bill is payable, in the presence of two witnesses (t). The 
protest simply announces the presentment and non-acceptance 
or non-payment of the bill. Noting is a minute made on the bill 
by the officer at the time of the refusal to accept, and is tho 
preparatory step to protest. Notice of protest and of the dis¬ 
honour of a foreign bill should always be sent by the first 
available opportunity (u). If a foreign bill is taken up and paid 
for honour, the payment must be preceded or accompanied by a 
declaration, made in the presence of a notary, for whose honour 
the party pays the bill, which should be recorded by the notary 


(0 Allen v. Kdmwui*m, 2 Exch. 723 ; 
Jlouscgo v. Comic, 2 if. k \V. 348. 

(m) Berruige ». Filzijtrnld, L. R. 4 Q. 
B. 630 ; 38 L J. Q. R 335. 

(») Darbu/iire v. Parker, 6 East, 8. 
Sect 49 (12) & (15) of the Act in App. 

(o) Pnrko, B., Woodcock r. Moulds - 
worth, 16 L. .T. Ex. 49; 16 M. & W. 
124. 

(j>) Walter r. Hanna, B. k M. 149. 


(q) Clarke v. Sharp, 3 M. & W. 166 ; 
BnrmcsUr v. Barrrm, 17 Q. B. 828. 

(r) Ez parte Baker, 5 Ch. D. 795, 
C. A. 

($) Castrique r. Bcmabo, 6 Q. B. 

(0 Brlea, 5th ed. 189. See >. 94 of 
the Act 

(k) Mailman v. JPEguinn, 2 H/fBl. 
565. See now s. 51 of the Act. 
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either on the protest or in a separate instrument (a). A bill of 
exchange payable in France, though drawn in England, is a 
foreign bill; and notice of dishonour according to French law 
is sufficient in an action against an indorser in England ( y ). 
The drawer in a foreign country is entitled to recover from 
the acceptor not only the amount of the bill with interest, but 
also all such reasonable expenses, including re-exchange, as arc 
caused by the dishonour (?). 

Proof of notice of dishonour .—A promise by the defendant, 
after the bill becomes due, to pay the amount thereof, or a part 
payment, or the offer of it, or an admission by the defendant of 
his liability upon the bill, is evidence that notice of dishonour was 
duly given (a), or that without such notice the defendant is the 
proper person to pay the bill (6). A promise, after the bill is 
due, to pay the holder the amount of the bill, operates as “ an 
admission on the part of the defendant that the holder had a right 
to resort to him upon the bill;” and, “if, when payment is 
demanded, the party omits to avail himself of the preliminary 
objection of want of protest or want of notice, it is a question of 
fact whether he does not thereby admit that all the stops that arc 
essential to create liability in him liave been duly taken ” (r). If 
the defendant 1ms suffered judgment bv default in a prior action 
against him on the same bill, tins is an admissiou by him of his 
liability upon the instrument, so as to dispense with proof of 
notice of dishonour (d). 

Dispensation of notice .—(See section 50 of tlio Act in 
Appendix.) Notice of the dishonour of a bill may be dis¬ 
pensed with and excused by the conduct and declaration 
of the party otherwise entitled to it. If the party to whom 
the notice is to be given absents himself from his place of 
business, and the holder goes or sends there, ami finds no one to 
receive the notice, this is equivalent to a dispensation of notice, 
since, according to the usage of merchants, a man who puts his 
name to a bill ought to be read}’ at his place of business to 
receive notice of dishonour (r). Where the drawer stated to the 
holder of the bill, a few days before the bill became due, that ho 
had no regular residence to which notice could he sent, and that 
he would himself call upon the acceptor and see if the bill was 


(*) Geralopulo v. JTiehr, 10 C. B. 
710. Sect 08 of tho A<t 
iy) Jlirarh field r. Smith. L. H. 1 C. V. 
340 ; 35 L. J. V. P. 177 ; Horne Jfru- 
<n«U, 3 Q. a I). 014. Sul. 72 (3) of 
llie Act 

(s) In re General South American C 
7 Cli. D. 637. S«j fccct. 57 (2). 

{«) HU la v. Duke of Beau fait, 4 Bing. 


N. C. 229 ; 5 Sc. CDS; JIrotnull v. 
Bonne)/, 1 Q. B. 39 ; Jndcaun v. Collins, 
17 It J. Q. B. 142. 

(h) Po/lcrr. JUiy worth, 13 East, 418. 
(c) Cam/Inlt v. lVet*tcr, 2 C. B. 205. 
(H) Jtubey r. O'UU.t, 6 II. & N. 536 ; 
30 L. J. Kx. 170. 

(O Allen v. Edmundton, 17 L. Ex. 
291 ; 2 Kxdft. 723. 
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paid, it was held that he had thereby expressly dispensed with 
notice of dishonour from the holder (/). It has been also held 
that notice of dishonour to the drawer had been dispensed with 
or waived in the following eases :—wliere the drawer had himself 
countermanded the payment of the bill (g ); where he stated, the 
day before a bill became due, that it would not be pay!, (jnd that 
it was not worth while to trouble him with a post letter to give 
him notice (h ); where his rcsidcucc was unknown, and the holder 
could not, by the exercise of reasonable diligence and inquiry, 
discover it (!); where lie had made tho bill payable at his own 
house (&); where ho had no effects at any time in- tho handq of 
the acceptor, and would have no remedy against the acceptor or 
any other person in consequence of his being obliged to pay the 
bill (i) ; where he had not sufficient effects in the hands of tho 
acceptor at the time when he would reasonably expect the bill 
to be presented for payment, and no reasonable expectation that 
it would bo paid (?>/); where, although goods had bqen sold by 
him to the drawee, yet a long period of credit had been given, 
and lie hud drawn the bill without any reasonable expectation 
that it would bo accepted or paid (it). And a waiver of notice of 
dishonour may he inferred from u subsequent promise to pay, or any 
admission of liability on the bill, by tbe party entitled to notice (o). 

If the drawer draws on a person who is not his debtor, nor has 
received any value for the bill, the hill must be considered priintl 
facie, an accommodation hill. In such a case, the drawer is him¬ 
self tho person who ought t«> provide funds and pay the bill; and 
he is not, consequently, entitled to notice of dishonour (/»;. Jlut 
tho case is otherwise where the drawer has a fluctuating balance 
in the hands of tho drawee ( 7 ); for the drawer has a right to 
notice of dishonour, if he has effects in tho hands of the acceptor 
at any time from the drawing of the bill till it becomes due (r). 
But the state of the accounts as between the drawer and drawee 
docs not in anywise do awny with the necessity of notice of dis¬ 
honour to the indorser. When the action is brought against the 
latter, “it is not enough, even yrimd facie , to dispense with 
notice, simply to state that he had indorsed without value, or had 


(/) Phipson y. Krulkf, 4 Cam pi). 
286. 

( 9) HiU v. Heap, D. k R. N. P. (*. 

57. 

(A) Burgh y. Jaw t, 6 M. k W. 421. 

(0 Palenum y. Jovph, 2 Campb. 461. 
(? ) Sharp y. Jhiilnj, 9 ]J. k ('. 45. 

(/) Cary v. Mt, 3 R * Aid. 622 ; 
Thouuit y. Pc.ilon, 5 l>. & L. 39. 

(//») Car cm v. lhtclncotih, L K 4 Ex. 
813; 88 L. J. Ex. 149. 

(») Claridje v. Dalton, 4 M. k S. 


231. 

(o) IVowl* y. Dean, 3 B. k S. 101; 32 
Tt. J. Q. Ill; Cordery y. Colville , ih. C. 
1\ 210; 14 C. B., N. S. 3/4. Rnhey v. 
fiUUrt, 6 IL & N. 536 ; 30 L. J. Ex. 
170. 

( p ) PielcrdyU r. Poll man, 1 T. R 
406. Sect. 52 (2) c. of lho Act. 

(7) Jlhtckham v. Doran, 2 Camnb. 
503. 

(r) Hammond r. Dvfrcnc, 3 Campb. 
145. 
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no effects in the hands of prior parties.” And an allegation that 
no damage was sustained by liim from want of notice is clearly 
insufficient. The indorser stands, as we have seen, upon a 
different/footing from the drawer. If he has indorsed to the 
holder without value or effects in the hands of prior parties, it 
does*nqfc follow that he is not entitled to notice; for he may have 
indorsed for the accommodation of others, when he will have a 
right to notice, because on payment he may recover against those 
* persons (»). Where the intention of all parties to on accommoda¬ 
tion bill was that it should be met by the last indorser, the pre¬ 
vious indorsers cannot be sued imless they have had notico of 
dishonour (t). The bankruptcy of the drawee or acceptor, how¬ 
ever notorious, constitutes no excuse for an omission to give 
notico of dishonour (u); and the knowledge of the bankruptcy by 
the party entitled to notice is not equivalent to notice ( x). 

Transfer by dclhrnj without indoi'sem&iU .—(See now sect. 
58 of the ^ct in Appendix.) A transfer by mere delivery without 
indorsement does not, as we have before seen, render tho 
transferor liable to the transferee upon the bill itself, although 
lie may, under certain circumstances, become liable to refund tho 
money he received in exchange, for the bill, if the bill is dis¬ 
honoured at maturity and turns out to be a mere piece of waste 
paper. If a man goes into the money market with a bill of ex¬ 
change, and gets it discounted without putting bis name upon the 
back of it, and, in effect, sells the bill for what he can get for it, ho 
is not responsible for the repayment of the money lie received in 
exchange for it, if the parties to the bill turn out to be insolvent 
and the bill becomes worthless, unless he knew of the insolvency 
and the consequent worthlessness of tho bill at tho time he offered 
it for sale in the market (y). Hut, if the bill is a forgery, and is 
not what it purports upon the face of it to be, the transferor is 
bound to refund the money he received by way of discount upon 
the bill, as the transferee has not got wlmt was agreed to be trans¬ 
ferred to him iu exchange for his money, mid there is conse¬ 
quently a total failure of the consideration for the money ( z ). 

Bills taken up supra protest.—(See now sect. G8 of tho Act 
in Appendix.) A person who takes up a bill sujnu protest for 
the benefit of a particular party to the bill succeeds to the title of 
the party from whom, not for whom, he receives it, and has all 


(*) Carter v. Floxctr, 16 L. .T. Ex. 
309 : 10 M. k W. 743; MnU»$s v. 
SidtUs, 28 L. J. C. P. 257; 6 a Jl. N. 
f». 501 : Foster v. Parker, 2 C. P. D. 3?. 
Sect. 52 (2) d. of tho Act. 

(0 Turner r. Samson, 2 Q. B. D. 23. 
(«) Thackeray r. Blocked, 3 CaDqib. 

t 


'*) Ksdaik v. Soverby, 11 East, 114. 
(y) Fnm v. Harrison, 3 T. R. 579 { 
Ex parte SktUtiemrtk. 3 • Yea. 368* 
Fydell r. Clark, 1 Ksp. 447. w 

{:) Gurney t. Women Icy, 4 EH. k BL 
• 33 ; 24 L. J. Q. B. 47. 


3 d2 
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the title of such person to sue npon the bill, except that he dis¬ 
charges all the parties subsequent to the one for whose honour he 
takes it up, and that he cannot himself indorse it over (a). 

Retirin'] of bill* by acceptor* an-l irulorsers. —“ If an acceptor 
retires a bill at maturity, he takes it entirely from circulation, and 
the bill is in effect paid ; but, if oil indorser retires it, he merely 
withdraws it from circulation in so far as he himself is concerned, 
and may hold the bill with the same remedies as he would have 
had, hud he been called npon in due course, and had puid the 
amount to his immediate indorsee " (6). 

Payment and satisfaction of a bill of exchange ns between a 
drawer or indorser and an indorsee, whether before or after the 
bill becomes due, docs not enure as a satisfaction on behalf of the 
acceptor, or operate to discharge him from liability to the in¬ 
dorsee (c), unless the bill is an accommodation bill (d)» but the 
indorsee on recovering from the acceptor is a trustee for the 
drawer or indorser, ns the case may be, for the amount of the pay¬ 
ment (e). If, however, the acceptor has a set-off ngainst the 
person making such payment, he may set it off ngainst the indorsee 
to the extent of the payment so made (/). Satisfaction should 
always be made to the holder and proprietor of the bill; and pay¬ 
ment to any other party will not discharge the acceptor, unless 
the money reaches the holder, and the latter treats it as received 
in liquidation of the bill. Payment to the holder is good, 
although the latter may have stolen the bill, or become wrong¬ 
fully possessed of it, provided the payment be bond fide in the 
usual course of business ( y ). 

Promissory notes. —By the 3 A 4 Anno, c. 9 (now reproduced 
by sects 83, 89 of Pills of Exchange Act in Appendix), it is 
enacted, that all notes in writing made and signed by any 
person, body politick or coq>orntc, or by the servant or agent 
of any corporation, banker, or trader, usually intrusted to sign 
promissory notes, whereby such person, body politick, Ac., 
shall promise to pay to any other person or persons, Ac., his or 
their order, or unto bearer, any sum of money mentioned in such 
note, shall be assignable or indorsable over in the same manner 
ns inland bills of exchange. Any order or promise in writing, 
therefore, for the payment of a certain or definite sum of money' 
absolutely and unconditionally to a person therein named, or “ to 

(а) Re Overcnd, Gurney &Co. t Ex parte 13 C. B. N. S. 643. 

Sintin, L. R. 6 Jin. 344. (r) Jones v. Broadhurst, 9 C. B. 178. 

(б) .Im-i#, C. J., E/sam r. Denny, 15 Sect 69 of the Act. 

C. M. 94 ; 23 L. J. C. P. 192. Sect. 69 k (/) Thornton r. Maynard, L K. 10 
Cl of tho Act in Ajip. C. 1\ 695. 

(0 Jones V. Broarthurst, 9 C. U. 173; (?) Williams r. James, 15 Q. B. 498. 

Randall v. Moon, 12 C. B. 261. Sect*. 88 k 59 of the Act 

(«/) Conk v. LnUr, 32 I- J. f. P. 121; 
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liis order,” or “to bearer,” duly stamped, will constitute a negoti¬ 
able promissory note (i h ). A promise also in writing to pay a sum 
of money to bearer, without mentioning any particular person by 
name, or a promise to pay to a fictitious person or bearer, is a 
negotiable note within the statute (t). A promise to pay “ to 
A., B., and C., or to their order, or the major part of them, 100/.,” 
is a promissory note (*). If it appears doubtful whether the 
instrument was intended to be a bill or a note, it may bo treated 
either as the one or the other, at the election of the payee (Z). 
An instrument in the form of a bill of .exchange addressed to no 
one, but accepted by the defendant, may be treated as a promis¬ 
sory note (m). But, if it is a mere inchoate instrument, having 
neither the name of a drawer nor of a payee upon it, it is not 
a note (n). A promissory note need not contain an express 
promise in terms upon the face of it; it is suflicicntif the promise 
appears by necessary inference from the words used ( o ). A note 
in writing, for example, to the following effect, “I promise to 
account with A. B., or order, for 50Z. value received by me,” has 
been held a promissory note negotiable within the statute of 
Anne (p). And its negotiability is not destroyed by an acknow¬ 
ledgment upon the face of it of a deposit of title deeds ns a 
collateral security for the payment of the money (q). But it 
must in all fcnscs, liko bills of exchange, be drawn or mndo for the 
payment of money by some certain person absolutely and un¬ 
conditionally. If tlio promise is in the alternative to pay if 
somebody else does not (r), or if the payment is to depend upon 
n contingency or the happening of any uncertain event, or if it is 
to be made out of a particular fund which may or may not be 
available, the instrument is not negotiable, and cannot be trans¬ 
ferred by indorsement or in any other manner (#). Any words, 
indeed, upon the face of the note qualifying the promise, and 
rendering the ultimate liability to pay the money uncertain, will 
deprive the note of negotiability, and render it a mere ngrecment(Z). 

A promise to pay “ as per memorandum of agreement ” is not 
a qualified or conditional promise (ti); nor is a promissory note 
payable by instalments, subject to a condition that, on default 
being made in payment of the first instalment, the whole amount 

(A) Jury r. Barker, Ell. Bl. A Ell. 201. 

451 ); 27 L. J. Q. B. 255. ( p) Morris r. Let, 2 Ld. Raym. 1398; 

(*) Grant v. Vaughan, 3 Bnrr. 1527. 1 Sir. 29 ; 8 Mod. 362. 

(A) fVatson v. Brans, UU C. 662 ; ( 7 ) H ’its r. Charlton , 4 Ad. A K. 788. 

32 L. J. Ex. 137. «>*t. 8 i (3) of the Act. 

( l ) Bdis y. Bury, 6 B. k (\ 435. (r) Ferris r. Bond, 4 B. A Aid. 679. 

(m) Pelo y. Reynohls, 9 Kxch. 415 ; 23 [s) JUaekenkagen v. Blundell, 2 B. & 

L. J. Ex. 98 ; Fielder v. Marshall, 9 C. A. 417 ; MM v. Hat ford, 2 B. A P. 418. 

13. N. S. 606 ; 30 L J. C. P. 158. (/) Mins v. May, 11 Ad. A E. 218 ; 

(n) M'Call v. Taylor, ante, p. 752. Clarke v. Pcrdval, 2 B. A Ad. 660. 

( 0 ) Miller r. Thompson, 4 Sc. N. B. (v) Jury y. Barker, supra. 
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should become immediately payable, a note payable upon a con¬ 
tingency, but is, if made payable to order, assignable and indorsable 
under the statute (x). But it was essential in all cases to the nego¬ 
tiability of a bill or note, that it be drawn payable “ to bearer ” or 
“ to order ” (y). If those words were omitted, the instrument was 
formerly not transferable, and the action upon it must have been 
brought in the name of the original promisee or payee. But, if the 
words “or order ” or “or bearer ” have been omitted by mistake, 
they may, after the bill or note has been signed, be inserted with 
the consent of all parties in pursuance of an original intention to 
make the instrument negotiable (s). If, also, the person to whom, 
or to whose order, the money is to be paid, is uncertain, the in¬ 
strument is not a promissory note, unless it can be treated as pay¬ 
able to bearer. A promise “ to pay tlio secretary for the timo 
being " of an insurance company, being a “ floating contingent 
promise ” to pay some person to be ascertained c.c pout facto, was 
held not a negotiable promissory note payable to bearer (a). But 
this is no longer law (see ante, p. 752). A promise to pay to “ the 
trustees of Wesleyan (.'Impel, Harrogate, or their treasurer tor tho 
time being, 100/.,” was held a good note ; for there is no uncer¬ 
tainty as to the payee, as tho trustees alone are to be taken as the 
payees, and the treasurer as their agent only to reecivo jmy- 
inent (5). A note made by several persons, “ payable to our uud 
each of our order,” is*n good promissory note within the statute (o). 

Tmnafcv of p)tuni Murry note *.—If the maker of tho nolo 
promises to pay the amount of the note to his own order, tho 
note is not n promissory note within tho statute until it 
has been indorsed by the maker; and then it becomes, in legal 
effect, a note payable to bearer, and so falls within the statute (d). 
The first transfer of a note payable to order must, as in tho case 
of lulls, bo made by indorsement and delivery. If such a note is 
delivered in the first instance without indorsement, the equitable 
interest only is transferred to tho holder; and, if the note is 
indorsed by tho maker, and not delivered, no right to sue upon 
the instrument is transferred ; and a subsequent deliver}' by the 
executor of the maker will not complete the informal transfer, and 
enable the holder to sue upon the instrument (c). 

(z) Orii/gc v. Sherborne, 11 M. k W. (6) JToh,ies v. Jaqius, L R. 1 Q. B. 

380; Carton r. Kcnealy, 12 M. k W. 376 ; 35 I* J. Q. H. 130. 

139. Koo s. 9 of tho Act in App. (c) rlbsohm r. Marks, 11 Q. B. 19; 17 

(y) Plimlcy v. IVcMlcy, 2 8c. 423; 2 L. J. Q. B. 7. 

Binjj. N. C. 251; l»ut sec now a. 8 of the (d) Soct. 83 (2); Prawn r. Dc JVinton, 
Act in App. 17 L. J. C. I\ 285; 6 C. B. 336; Masters v. 

(r) Kevrlinw v. Cor, 3 E»p. 246. Purr Ho, 8 C. B. 433 ; Hooper v. IVU tin ms, 

{a) Storm v. Stirling, 3 Ell. k Bl. 2 Exch. 20; 17 L. J. Kx. 315 ; Gay v, 

832; 23 I.. J. Q. 11. 298 ; Cowie v. Stcr- hauler, 17 L. J. C. P. 287 ; FliglU r. 

ling, 6 K. k B. 633 ; 25 L J. Q. B. 335; Mae/ran, 16 M. k W. 51; 16 L. J. Ex. 

Lutkovcnr. Hoyle, 13 C. B. 394; Yales v. 23 ; Wood y. My Ion, 16 L. J. Q. B. 446. 
AaaA, 8 C. B. N. S.581; 29 L. J. C. P. 806. («) Lromagc r. Lloyd, 1 Exch. 32. 
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Liability of‘the makei's and indorsers.-^ The maker of a 
promissory note stands in tho same position as the acceptor of a 
bill of exchange, "lie is the party p rima rily liable upon the 
instrument, and is bound, when the note foils due, to seek out 
and pay the holder. He is not entitled to presentment, unless the 
note is payable at or after sight, or is made payable at some par¬ 
ticular place (te). A promissory note, payable on demand, need 
not be presented to the maker in order to charge him, the com¬ 
mencement of an action against him being a sufficient demand of 
the money. But, in order to charge th^ indorser, the instrument, 
whether payable on demand or not, must Iks duly presented to 
the maker, and notice of dishonour given (ante, pp. 7G6, 767); 
and, if payable on demand, it must be presented within a reason¬ 
able time, that is, a period reasonable with respect to tho circum¬ 
stances connected with each particular case (/). 

Indorsement of notes and hills overdue. —As a rulo of law the 
indorsee of a bill or noto which is overdue must take it on the 
credit of the indorser, and can stand in no better position^). 
He takes it subject to all its equities (It). But an original 
absence of consideration in an accommodation bill docs not, it 
seems, attach to the document, so ns to defeat the titlo of a bond 
fide, indorsee for -value (i). In the case of a note payable on 
demand the same rulo will not hold, at all events whero the 
noto or cheque has not been made a very long time, for they 
ai*o not overduo at any particular date. Tho question for 
the jury* is whether under all tho circumstances the indorsee 
ought to have been led to enquire into tho title of tho in¬ 
dorser ( k ). A promissory note payable on demand cannot bo 
treated as overdue, so as to affect nu indorsee with any equities 
against the indorser, merely because it is indorsed a number of 
years after its date, and no interest has been paid on it for 
several years before such indorsement ( l ). Notes payable at and 
after sight must be presented to tho maker before an action can 
be maintained against him for non-payment. “ He is to see the 
note before he is to be called upon to pay it ” (m). When a note 
is made payable a certain time after sight, the time docs not begin 
to run from the day of the date, but from the day of the note 
being presented for sight (it). 

( ce ) Sect 87 of the Act tevant x. Ford, supra ; eoe Byles on Bill*, 

(/) Chartered Mercantile Lank of 13tli«!. 171. 

India , London <£• China x. Dickson, L. (t) bavlon .(• County Banking Co. r. 

R. 3 P. C. 674. Sect. 30 of tho Act Croouir, 8 Q. B. 1). 288. See now sect 
(o) Brown r. Davis, 3 T. K. 80 ; SC of tho Act 
Borough v. White, 4 15. k C. 325. (0 Brooks v. Mitchell, DM. tW. 16. 

(A) SturUvant v. Ford, 4 M. k Cr. (*) Dixon r. AuttaU, 1C.M.4B. 
101. Sect*. 36 & 89 of the Act 309. 

(») Comakers v. West, 11 Q. B. IS • (») Sturdy v. Henderson, 4 B. A Aid. 

Ex parts Stcan, L. R. 6 Kq. 345 ; tour- 692. 
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Notes payable at a particular place. —(Se6 now sect. 87 of the 
, Act.) Where the place of payment of a note is merely stated in a 
memorandum at the foot or in the margin hi a note, by way of 
direction or information to the payee, presentment at the place 
named is not essential (o); but, if any place of payment be 
mentioned in the body of the note, it is part of the contract; and a 
presentment at the place indicated must be made. The 1 A 2 Geo. 
4, c. 78 [ante, p. 7C4), did not extend to promissory notes ( p ). 

Days of grace arc allowed on promissory notes ( 5 ), as well as 
on bills of exchange [ante, p. 765). 

Hills and 'notes for the payment of sums under 11 .—The 
26 A 27 Viet. c. 105, s. 1, repeals the 17 Geo. 3, c. 80, and so 
much of any other Act as prohibits or restrains, or imposes any 
penalty for, the uttering or negotiating any promissory note (not 
being a note payable to bearer on demand), bill of exchange, 
draft, or undertaking in writing, being negotiable or transferable, 
for the payment of 20#., or above that sum and less than 5 1., 
or on which 20#., or above that sum and less than 51., shall 
remain undischarged, made, drawn, or indorsed in any uther 
manner than 11 s directed by the said Act. By the 48 Geo. 8, 
c. 88, s. 2, notes, and hills for the payment of less than 20#., 
were mado absolutely null and void; hut this Act is now 
repealed by the Bills of Exchange Act, 1882, in Appendix. 
By the 7 Geo. 4, c. 6, heavy penalties arc imposed (s. 3) (r) 
upon all persons issuing or negotiating promissory notes payable 
to the bearer on demand for any sum of money less than 5l. 
By the 23 Sc 21 Viet. c. Ill, s. 19, it was enacted, that it should 
ho lawful for any person to draw upon his hanker, who should 
bond fide hold money to or for his use, any draft or order for 
payment to the hearer, or to order on demand, o r any sum of 
money less than 20#. This is also repealed as now unnecessary. 
The issue of bank mites has been subjected to various pro¬ 
hibitions and restrictions by the legislature (#). 

Dhidend inmunts, issued by the Bank of England for the 
payment of dividends on stuck in the public funds, are not nego¬ 
tiable, so as to entitle the holder to demand the dividend ; hut, 
as there is iu general an acknowledgment at the foot of the 
warrant by the payee of his having received the dividend therein 
mentioned, it is the custom of the hank to pay the amount to the 
holder of the warrant and receipt; and these documents are 

(») Price v. MiUhcll, 4 Carapb. 200 ; (r) Thia Section is partially repealed, 

Wt/Uami v. Waring, 10 B. k (\ 2. Sco St L. llav. Act, 1873. 

O') Spindlcr V. GrdUti, 17 L. J. Kx. (a) 3 & 4 Wm. 4. r, 98 ; 7 & 8 Viet. 

; Kmhlin v. DartsfH, 12 M. A \\\ 830; r. 32. Them statutes nro partially 
TrrcUhidr v. Edtrin, 1 Stark. 468. iciwilcd, see St L. Kev. Acts, 1861,1374. 

('/) Prawn r. J/arrtufcn, 4 J. 11. 153. 
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accordingly transferred from hand to hand/sfid are generally 
considered to be negotiable ( t ). ’ 

Foreign scrip. —Scrip issued in England by a foreign govern¬ 
ment entitling the holder to delivery of definitive bonds of the 
foreign government, and which by the usage of trade is transferred 
by mere delivery, passes by such delivery to a bond fide holder for 
value without notice that the vendor had no title (u). 

Bankers' cheques. —A cheque on a banker is a negotiable 
instrument payable either to bearer or to order. When it is 
drawn payablo to bearer, it is treated as money or cash, and is 
transferable from hand to hand, like n bill of exchange, but does 
not require any acceptance by the banker on whom it is drawn to 
establish its validity. A person therefore who receives a cheque 
payable to bearer bond fide for value, relying on the order of the 
party making it, is entitled to recover the amount from him, 
although the cheque has been lost or stolen (x). A banker's 
cheque payable to bearer on demand, given on account of a pre¬ 
existing debt, and received by the bearer bond fide, is indefeasible, 
although it may have been obtained from the drawer by fraud (y). 
In this respect it does not differ from a bill. When it is drawn 
payable to order, it is a bill of exchange, and negotiable as such 
when indorsed (z). The holder cannot sue the banker upon 
whom it has been drawn, unless the banker has accepted the 
cheque, or promised to pay it to the holder. The post-dating of 
a cheque, whether it is payable to order or bearer, does not 
invalidate the instrument in the hands of a bond fide holder for 
value with notice that it was post-dated (u). 

Presentment of cheque h for jwynicnt .—(Sec now sect. 74 of 
Bills of Exchange Act in Appendix.) The holder of a cheque does 
not lose his remedy against the drawer by reason of nonpresent' 
mont within any period short of six years nftcr taking it, unless 
the insolvency of the banker on whom it is drawn has taken place 
in the interval, or unless there is an actual loss to the drawer by the 
delay ( l ). To guard against loss from the insolvency of the drawee, 
tJic holder must present the cheque for payment with reasonable 
promptitude ( bb ). If he neglects so to do, and the drawee after¬ 
wards becomes insolvent or stops payment, the loss will fall upon 

It) Par!riila* v. Bank of J£nn/and. 9 cliciinr*, rvr. infra. 

Q. B. 424—427. (") WkUH'r v. Fadrr, 1 IC. JJ. N. S. 

(u) Goodwin v. Robartf, L. R. 10 Kr. 218 ; 32 L. J. U. P. 161 ; AvMin v. 
337 ; Kx. Ch. 1 Ana Cm. 476 ; «e »1*» Bmijanl, 6 It k 8. «W7 ; 34 k J. Q. B. 
Rumball v. Met. Bank, 2 Q. B. I). 194. 117 ; Bull v. O'Sullivan., k K 6 Q. B. 

(z) IFaUon v. Ruxsell, 3 B. k 8. 33; 209 ; 40 k J. Q. B. 141 ; Gaily v. Fry, 

31 k J. Q. B. 304 ; 34 ih. 93. 2 Kx. D. 265 ; sec s. 13 of Bills of Kxcli. 

(y) Currie v. Misa, L. K. 10 Ex. 153; Act in Arp. 

1 Ap. fas. 554. (*) AWunvm v. JfaurlsforJ, 9 Q. B. 

(ci Keene v. Beard, 8 C. B N. S. 37 :. 52 : 15 L. J. Q. B. 377. 

29 L. J. U. P. 287 ; as to presentment of (WO $«ct. 74 (2) of tho Act. 
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the holder of the cheque (cc). If the cheque is presented in due time 
and refused payment, the loss will fall on the drawer (c). Sending 
a cheque by post to the banker on whom it is drawn is generally a 
good presentment (if). If the holder of a cheque sends it to his 
agent for presentment by the post of the day after that on which he 
has received it, the ftgent has the following day to present it for 
payment (r). Tf the cheque is delivered to the holder by the drawer 
after banking hours, and after it has become impossible to pay 
the cheque to a banker on that day, the deliver}' will count from 
the succeeding day; and, if the cheque is drawn upon a country 
bank Rituato nt a distance, such distance must be token into con¬ 
sideration in determining whether the cheque has been presented 
within a reasonable time (/). Presentment through the post 
office is generally a proper mode of presentment (y). 

Garnishees had given a judgment debtor a cheque, hut upon 
service of the order immediately stopped the cheque at the bank ; 
it was held that the giving of the chcquo had not extinguished 
the debt, which was therefore still capable of being attached (h). 
As to crossed cheques, sec the Crossed Cheques Act, 1876, rniU, 
p. 873, and the Bills of Kxcliange Act in Appendix, ss. 76—82. 

A creditor who takes his debtor’s agent’s cheque on account of 
tho debt is bound to present it in a reasonable time; and, if by 
his delay he niters the position of the debtor for the worse, the 
debtor is discharged, notwithstanding he was not a party to the 
cheque (J). 

Summary venialy for non-jvnpncnt of bill*, cheques, and notes. 
—The 18 A 10 Viet. c. 67 (which no longer applies to the High 
Court, see B. S. C. 6 a. Or. 2, r. 6, Wilson, 3rd ed., p. 186) 
provides a summary form of proceeding for the recovery of 
money due on bills, cheques, and notes, which must he com¬ 
menced within six months after the same shall have become 
due and payable. It enables the plaintiff to sign final judg¬ 
ment for the principal and interest, if the defendant shall not 
have obtained leave from a judge to appear and defend the action 
under the circumstances therein specified and provided for (A). 
In the case of notes payable 011 demand, the proceeding must be 
taken within six months from the date of the note (/). A party 

(«) Sect. 74 (3) of Act in Ap|x as to (/> Bowl r. Warden, 1 Coll. Ch. C. 
mossureof loss. 583. 

(c) Mhcs v. Hand, 3 C. 11. N. S. 442 ; (g) JVideaux v. Criddh, L, It. 4 Q. B. 

27 L. J. C. I». 76 ; Bail*/ v. Bodevkan,, 455. Sect 45 (8) of tbc Act 
16 0. B. X. S. 2S3 ; 30 L J. U P. 252. (A) Coken r. flair, 3 Q. B. I). 371. 

(<0 Hcytoovd v. rielering, K R 9 Q. (i) Hopkins v. Wurr, L. B. 4 Kx. 

B. 428. Sect. 45 (8) of tho Act 2C8; 38 I* J. Ex. 147. 

(e) Ilickford v. Bid'je, 2 Ctunpb. 537 ; [k) Kyn v. Waller, 5 H. AN. 463; 

Harr. v. Hent*, 10 V. 1J. N. S. 65; 30 29 L. J. Kx. 246. 

T.. J. C. P. 302 ; Vridcaux v. Vriddlc, (l) Malllry v. Murrell, 29 L. J. Ex. 
t. It 4 Q. B. 455. 377 ; 511. & N. 813. 



BECT. L] BILLS, NOTES, AND CHEQUES. 779 

who has obtained leave to defend nnder this statute is hot con¬ 
fined to the defence set up in liis affidavit (m). 

Cancellation of bills ami notes .—If the drawer of a cheque or 
bill tears it up with the intention of destroying it, but does it so 
imperfectly that the pieces are pasted together again so as to bear 
no marks of cancellation about them, the drawer will be respon¬ 
sible upon the instrument to a holder for valuo who has taken 
it without having any just causo for supposing that it had been 
cancelled. This has been held to be the case where tho appear¬ 
ance of the instrument was consistent with its having been divided 
into two parts for the purpose of safe transmission through the 
post, and where it was believed to have been so divided by the 
plaintiff who received it (n). Sec sect. G3 of Hills of Exchange 
Act in Appendix. 

Proof of mint of consideration. —A bill or note, given in 
consideration of wlml is supposed to be a debt, is without con¬ 
sideration, if it appears that there was either a mistake in law (o) 
or in fact ( p) as to tho existence of tho debt, and there has been 
no indorsement or transfer of the instrument for value. But, 
where there is no mistake cither in law or in fact, but a claim 
lias been made by the plaintiff on tho defendant, to which the 
defendant thinks he is not liable, but which claim the plaintiff is 
about to enforce by action, and tho parties ngreo to a com¬ 
promise, and tho defendant gives his promissory note to tho 
plaintiff for the payment of a certain sum, there is a good con¬ 
sideration for the note, and tho instrument cannot afterwards be 
avoided on the ground that there was no vnlid claim against the 
defendant, and no cause of action against him at the time of tho 
compromise (q). As to the onus of proof of consideration, sec 
ante, p. 757. 

Alterations in a bill or note, avoiding the i'uii tract. —An 
alteration of a bill or note in a material particular (see now sect. 
64 of the Act), after it has been negotiated, will avoid the contract, 
such as tho addition to a promissory note for the payment of 
money with lawful interest, of the words “ Interest at 4'G per cent.” 
written in the comer of the note, without the assent of the maker,, 
after tho note had been signed by him (•/*); the cutting off the 
signature of one of several joint promisors who have united 
together in undertaking a joint liability by their joint note of 
hand (s); the addition to the note of the name of a new promisor 
without the consent of the defendant (0 ; f lic acceleration of the 

(m) Saul r. Jones, l El. & EL 50 ; 23 321 ; ante, p. 12. 

L. J. Q. B. 37. ( r ) WamnjUm v. Early, 2 Ell. & Bl. 

(n) Ingham y. Primrose, 7 C. B. N.703 ; 23 Is. J. (}. B. 47 ; and seo Hirttch- 

82 ; 28 L. J. C. P. 295. fedd v. Smith, L. K. 1 C. P. 340; 85 L. 

(o) Southall v. Bigg ; Forma* v. J. C*. P. 177. 

Wright, 11 C. B. 481. (*) Mason v. Bradley, 11 M. &W. 598. 

(p) Bell v. Gardner, 4 M. A Or. 23. (0 Gardner v. Walsh, 6 E1L & BL 

(g) Cook ▼. Wright, 80 L. J. Q. B. 91; 24 L. J. Q. B. 285. 
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time of payment of a bill of exchange by an alteration in the date 
of the bill and the time that it has to ron (u), or the postpone¬ 
ment of the date of payment of a cheque ( x); an insertion of an 
incorrect date, where the bill bore no date upon the face of it ( y ); 
an alteration in the place of payment; or an insertion of some 
particular place of payment, without the privity and assent of the 
acceptor (z). As to a material alteration whioh is not apparent, 
see sect. CA of the Act. 

Immtifcrinl alteration *.— Whenever the alteration is im¬ 
material, the substance of the contract remaining the same, the 
contract is not vitiated, although the alteration has been made by 
the plaintiff himself (a). Where, therefore, the date of a bill, 
payable three months after date, was altered from the 2nd to the 
22nd of March, it was held, as between the indorsee and the 
acceptor, that the alteration was an immaterial alteration, the 
time of pnyment not being accelerated (6). Where a promissory 
note expressed no timo for payment, and, while it was in tho 
possession of the pnyce, the words 11 on demand " were added 
without the assent of the maker, it was held, iu an action by the 
payee against the maker, that, as the alteration only expressed 
the effect of the note as it originally stood, and was therefore 
immaterial, it did not affect the validity of the instrument (c). An 
alteration or addition, moreover, to the contract, before it has 
been finally completed, made with the assent of the parties to bo 
affected thereby, will not avoid the instrument, or render a fresh 
stamp necessary (»/). Where a joint mid several promissory note 
was altered after the two first makers had signed the instrument, 
but before the defendant had affixed his signature, it was held that 
the note was not vitiated as regarded the defendant, and that no 
• fresh stamp was requisite (c). Where a bill was made payable on 
the 1st of January, and the person to whom it was directed struck 
out the word January, and inserted March, and then accepted the 
bill, and sent it to the drawer, who, perceiving the enlarged 
acceptance, struck out March und again inserted January, and at 
that time sent the hill for payment, which the acceptor refused, 
whereupon the holder of the bill ngain struck out January, and 
left the bill payable in March, ns the acceptor had accepted it, it 
was held that the acceptor was responsible for the non-payment 
of the bill on the 1st of March, pursuant to his original accept¬ 
or Matter r. Miller, 4 T. R. 320 ; 5 4 M . k Or. 601 ; Burehfiell r. Moore, 

T. K. 367 ; 1 Smith’* k C. Oil. cil. 8.17; 23 L. J. Q. II. 261. 

llirsehman v. /hu/d, L. II. 8 Ex. 171 ; (i») Aldous v. CornrceH, infra. 

42 I* J. Kx. 113. (ft) Furry v. XUkohnv, 13 M. A W. 

(r) Four v. lMtrthrr, 1 Ex. IX 17**. 778. 

(?) Jlartixun v. L'Uij reave, 4C. li. 602. (e) A hi out v. Cur nuell, L. R. 3 Q. B. 

(-) fee now *. 64 (2) of the Act in 573; 37 h. J. Q. B. 201. 

-'IT*; Advert r. Baker, 4 M. k W. 417 ; (d) FiUh v. Jones, 6 Ell. A Bl. 238 ; 

Tulmarsk v. Grater, 1 it. k S. 735 ; 24 L. J. Q. B. 293. 

DeM.rov) ▼. We/her by, 1 Mood, k RoU. (e) lFrvjhl x. lush air, 1 Dowl. N. S. 
433 ; Croth/ v. H&lys, 5 Sc. N. K. 221 ; 802. 
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ance (/). Where the holder of a bill for value agreed to take a 
new bill, and a bill at three months was sent him, to which he 
objected, requiring a bill at two months, and the three was 
accordingly altered to two, and the bill made payable at two 
instead of three mouths, it was held that the alteration did not 
invalidate the bill (y). 

Whenever the plaintiff has altered a bill or note so as to 
vitiate the security, and deprive the defendant of a remedy which 
he would otherwise have had upon the instrument against the 
parties whose names are upon the faco.of it, the plaintiff will not 
only be deprived of all right of action upon the bill, but he will 
also lose all remedy for the recovery of the debt for which the 
bill was given (It). But, if the defendant has assented to the 
alteration, and the security is vitiated for want of a new stamp, or 
the bill has been accidentally or ignorantly altered by the plaintiff, 
without any fraudulent intent, nud the defendant’s remedy against 
any other parties is not affected by the alteration, the plaintiff’s 
right of action for the recovery of the debt on account of which 
the bill was given is not discharged (<). Where a sum of 250/. 
had been advanced to a banker upon the security of a promissory 
note, and the note was subsequently altered by the parties, and 
vitiated by reason of there being no fresh stamp, it was held that 
the 250/. might be recovered independently of the note, upon a 
common count for money lent (/•)• And, where the names of 
prior indorsers of a bill had been struck out by mistake, it was 
held that the erasure might be corrected (/). It lies upon the 
party suing upon a bill or note to account for njiy material altera¬ 
tion appearing upon the face of it, or to give some reasonable 
evidence from which it may be inferred that the alteration was 
not made under such circumstances as would avoid the instru¬ 
ment, or render a fresh stamp necessary (w), unless the making 
of the bill, as set out by the plaintiff, is admitted on the record, 
the defendant merely denying the indorsement to the plaintiff (n), 
or the alteration is immaterial, and docs not affect the plaintiff's 
right of action (o). 

If a bill of exchange or note is altered in any material par¬ 
ticular, and the alteration is apparent (see sect. 64, rnjrra, p. 
780), the remedy-of the bond Jule holder for value is confined 

(/) Price v. SUuU, cited 4 T. R. MS. 215 ; He**** r. Dickiyo*, 5 Bing. 188; 

(</) 1'arleton y. SkingUr, 7 C. li. 81*. 2)1.A I*. 28‘J ; Clifford r. Parker, 8 

(A) Alderson y. Lanydate, 3 H. A Ad. 8c. X. R. 239; Carter. TalUrmll, ib. 257. 
660. (*) Sibirif r. Fisher, 7 Ad. A h. 448. 

(0 Atkinson v. Jfaurlon, 2 Ad. A K. (o) Bari of Falmouth v. Roberts, 9 M. 
628 ; Sloman y. Cox, 1 C. M. A It. 471. A W. 469 ; and even where the alteration 

(*) Sutton r. Toomer, 7 It A O. 416. is material, a written contract may be 

(I) Wilkinson r. JvJuuton, 5D. v 1 lboked at to see the terra# of a parol 

412. contract ; PtiUinson v. Luckly, pest, p. 

(») Knight r. Clements, 8 Art. ft E. 1238. 
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to a right to recover the consideration for the bill as between 
himself and the party from whom he received it. A similar remedy 
may be resorted to by each indorsee against his immediate 
indorser, till the party is readied tlirough whose fraud or laches 
the alteration was made; ami the loss must rest with him, as 
it was his duty to have preserved the instrument in its original 
state (j>). 

Low of bills and. notes. —By the 17 k 18 Viet c. 125, s. 87, which 
is reproduced by sect. 70 of Dills of Exchange Act in Appendix, 
it is enacted that, in actions founded upon a bill of exchange or 
other negotiable instrument, it shall bo lawful for the court, or a 
judge, to order that the loss of such instrument shall not be set 
up, provided an indemnity is given to the satisfaction of the 
court or judge, or a master, against tin; claims of any other 
person upon such negotiable instrument ((f). If the bill or note 
was not originally negotiable, that is, payable to bearer or to 
order, the loss of it is no defence to an action upon the instru¬ 
ment O'). But, if a negotiable bill or note lias been lost, the 
loss, if permitted to be set up, is an answer us well to an action 
upon the instrument as for the recovery of life debt for which it 
was given (*). 

Damages recovemUe. on the dishonour of bills. —Where an 
action is brought by the holder of u bill of exchange, not being 
an accommodation bill, against the acceptor, and thero has been 
a partial payment by the drawer of the amount due on the bill, 
the. holder may nevertheless recover the whole amount of the bill 
from such acceptor; but he holds the difference between the 
amount of the bill nnd the total amount received from tho 
acceptor and tin; drawer together, ns a trustee for the drawer. If 
tho bill is an accommodation bill, the holder can only recover 
from the acceptor the amount due, after giving credit for tho 
payment (/). When a bill drawn and indorsed in England, and 
payable abroad, is dishonoured by the acceptor’s non-payment, the 
holder is entitled to recover from the indorser the amount of the re- 
cxcliungc, nnd not the amount he gave for the bill in England (w). 

Damages for not 'meeting hilts at maturity. —Where de¬ 
fendants, a banking company, had, under a special agreement, 
accepted the plaintiff’s bills, but their bauk broke before tho 
bills arrived at maturity, and the plaintiffs arranged with another 
house to take up the bills, and paid commission, and also paid 

(p) HnnhfifJtl v. Moon, 3 FJL k III. Cravt v. Clay, 9 Kxch. C08 ; 23 L. J. 

687 ; 23 L. J. Q. R 263. Ex. 150. 

(q) Noble v. The Hank of England, 2 (0 Cook v. Lister, ante, p. 772. 

II. ft C. 355. . (m) Sane v. Povipe, 30 L. J. C. P. 75} 

(r) Charulnj ▼. Grundy, 14C. B. 614 ; Wiltons r. Ayers, 3 Ap. Cas. 133. Sect. 

23 L. J. C. P. 121. 57 of the Act. 

(a) Hansard v. Robinson, 7 B. k C. 95; . - 
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# the expenses of protesting the bills and of telegraphing, it was 
held that, although os a general rule in an action on a bill of 
exchange by an indorsee against the acceptor neither general nor 
special damages can be recovered, yet, under the above circum¬ 
stances, the commission and other expenses were recoverable, as 
the reasonable and natural consequences of the defendants’ breach 
of contract (x). 

Specific appi'oprlotion of securities .—Securities held by an 
acceptor against his acceptances nre available to the billholders if 
both drawer and acceptor become insolvent, on the ground that 
the equity of the drawer to the surplus produce of the securities 
after answering the demand upon them can only be accomplished 
by first satisfying the amount duo on the bills (y). There must 
not only be an insolvency, but both estates must be in a course 
of judicial administration ( 2 ), and the mere fact that the ucccptor 
or drawer, a joint-stock company, 1ms been ordered to be wound 
up, is not sufficient proof of insolvency (a). 

Where only one of the parties is within the jurisdiction of 
tho court, and the other is not, the latter is still free to dispose 
of his property as lie sees fit, and ho muy object to his property 
being appropriated in a particular manner, and may recall a 
previous direction respecting it (b). 

In a transaction between principal and agent a direction given 
by the principal to the agent as to the application of the proceeds 
of the solo of particular goods is binding on the agent, and ho 
cannot set up a general lien against such direction (c). But os 
between vendor and purchaser where bills are drawn by tho 
vendor upon the purchaser, with directions to place them to the 
account of the shipment of goods, and the bills of lading are 
handed to the purchaser, there is no specific appropriation, but 
the goods pass by the bills of lading (d). 

If the securities nre not realised until after the billholder has 
proved against the estate, his proof must he reduced by the 
amount received from the securities, and any dividend received 
on the excess of tho origimd over the reduced proof must be 
refunded (c). 

Merchants frequently give directions that a hill given by them 
Bholl be provided for by a certain specified cargo by a certain 
ship, an agreement which is not in itself an equitable lien, but 

(*) Prchn y. Royal Banlof I.ivrpool, (s) Ex parte General South American 
L. R 6 Ex. 92 : 89 L. J. Ex. 41. Co., L. K. 10 Cle 636. 

, (j/) Ex parte Waring, 19 Yes. 345; («) DickieA- Co.'* Case, L. R. 4 Eq. 226. 
SCO Banner y. Johnson, L. R. 5 II. L. (b) Es. parte tkneral South American 
157 ; Ex parte Mann, 5 Cb. D. 367 ; Co., supra. 

Royal Ranh of Scotland r. Cammc-i * (e) Erilh v. Forbes, 4 D. F. A J. 400. 

Bank of Scotland, 7 Ap. Cm*. 366 . a*. (<<) In re KnltcieUe, 3 Ch. D. 477. • 

to what amounts to a speciGc appro- (e) In re Barnetfs Banking Co. ; Ex 

priation, see Ex parte Banner, 2 Ch. 1). parte Joint Stock Discount Co., LB. 10 

278. Ch. 108. 
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may be part of the evidence tending to show an intention to,, 
create one. So where the consignor had drawn bills in favour 
of Frith & Co., and wrote to the consignees about these bills in 
a manner showing an intention to give Frith and Co. an equitable 
interest in the cargo referred to, it was held that ttyi cargo was 
effectually appropriated to meet the bills, and that Frith &'Co. 
had a lien upon it in priority to the consignees’ claim for the 
balance due to their general account as consignees (/). 

But where the consignor and consignee were part owners of a 
cargo, and the consignor drew bills to his own order against the 
cargo, and indorsed them to the plaintiffs, who knew nothing 
about any letters giving them any lien, and the plaintiffs claimed 
a lien; it wus held that they had no lien in priority td the con¬ 
signees’ general account. The mere fact that there appear upon 
a bill the words “which please place to caigo per A.,” does not 
give the billholder a lien upon that cargo (g). 

Parties to bill* — Agents .—Sec sects. 26 and 91 of the Act in Ap¬ 
pendix, and sect. 47 of Companies Act, 1862, post, 788. When the 
drawee is requested to pay a certain sum of money “on behalf,” or 
“on account,” of a named third part)', and the drawee accepts in his 
own name on behalf of such third party, aud the surrounding cir¬ 
cumstances show that he had authority so to accept, and that he 
has bound such third party by his acceptance, he will not himself be 
personally liable upon his acceptance (It) ; but, if the bill is drawn 
upon him without qualification, and he accepts in his own name, 
he cannot exempt himself from the ordinary liability of an 
acceptor by saying that ho accepts on behalf of some third party 
on whom the bill is not drawn ((). If a bill of exchange is 
addressed to several persons, and oue of them alone accepts it, he 
is personally responsible upon the bill (f). Where r. bill upon 
the face of it purports to be accepted “per procuration,”*thut 
circumstance is a notice to whoever takes the bill that it has been 
accepted by an agent acting under an authority given to him by a 
principal; and the holder cannot maintain an action against the 
principal, if the authority has been exceeded (m). 

Promissory notes by trustees, agents, <Lc .—See sect. $}C gnd 
sect. 89 of the Bills of Exchange Act in Appendix. If a party signs 
a promissory note whereby he promises in his own name*to pay a 
sum of money on behalf of a third party, he will himself be per- * 
sonally responsible for the payment of the money (n), unless it.. 

(/) Frith v. Forbes, 4 D. F. kJ. 409; (0 Chrcn v. Van Ulster, 10 C. B. 318. 

Haul#* v. Alfaro, 5 Ch. D. 786. C. A. (in) Slurjg ▼. Elliott, 12 C. B. N. S. 

-Iff) Rory «£• Co. v. Ollier, L. R. 7 Ch. 695. 373; 31 I* J. C. P. 260 - Eyre y.' , 

[h) UadbilUr r. Farrotr, unit, iu 06. Me/kniell, 14 Ir. C. L. R. 31». Sect. 25 

(») More v. Charles, 5 Ell. k HI. 981; of the Act. 

25 L. J. y. B. 119 ; Mrhoh v. Diamond, (*) Healey r. Story, 3 Excli. 3 ; 18 L. 
fi Ex.-h. 157 ; ante, r . J. Ex. 8 ; ante, p. £6. 
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plainly appears from the surrounding cirt am stances that he con¬ 
tracted as agent, and bound his principJ by the contract (o). 
Parties who promise in their own names to pay money cannot 
exone$ite themselves from personal liability by describing thejn- 
selves a* “ Irostees/’ “ treasurers,” " directors,” or “ secretaries H 
of a. name(f charity, company, or association (;>), or as “ exe¬ 
cutors ” (#).; But, if the promise is, on the face of thr note, 
expressed to be made by a principal, and the party whose signa¬ 
ture is attached to it signs the name of the principal to the 
instrument, jidding his own name only as agent, he will, as we 
have seen*, incur no personal liabilit}' upon the note, provided he 
was duly authorised to act in the matter (/•). 

Bills *of cxcluinge and fH'omisbory not /•* by jxirtncra.— 
See scot 28 of the Act in Appendix.—A partner in a mer¬ 
cantile or trading firm may draw, accept, or indorse bills of 
exchange * and promissory notes in the trading name of the 
firm so as to bind the partnership, because the drawing, accept¬ 
ing, and negotiating bills and notes arc usual and necessary 
for the purpose of carrying on the trade and business of a 
mercantile firm. But it is not every partnership which giys 
such an authority. Solicitors ami professional men in partner¬ 
ship have ^o such power; nor have brokers who are in partner¬ 
ship for the mere purpose of obtaining orders on commission and 
dividing the expenses (s). Every one of the partners in a 
mercantile firm is liable upon such bills or notes, whether his 
individual name is or is not used in the collective name of the 
firm, and whether it docs or does not appear upon the face of the 
instrument, and whether such partner is dormant and secret, or 
n known and active member of the co-partnership, and whether 
the proceeds of such bill or note are dedicated and applied*to 
partnership purposes, or to the private use of the individual 
partner ($). Where one of the acting partners of a firm ac¬ 
cepted a bill in the name of the firm to obtain a loan, and then 
applied the money to his own private use, it was held that a 
secret partner, not known at the time of the acceptance to be a 
partner in the firm, might be sued upon the bill (u). And, where 
a bill was indorsed by a partner in the trading name of the firm, 
it was held that a person not known to be a partner at the time of 
the indorsement might be sued upon the instrument ( z ). “ There 

, (o) Ago v. Nichdvm, lH.iN 155 , 409; A1 trawler v. Sizrr, L. R. 4 Ex. 

25 L. J. Ex. 318 ; Lutlus \ if/fto**, 3 102; 38 L. J. Ev 69 , ante, pn. 88-67. 

H. ft N. 187 ; 27 L. J. E\ 327. (') * Dalton, 28 L. J. Kx. 69 ; 

( v) Price v. Tayhr, 5 IL ft N 510 ; x’w'Jo v. UtuXrOh, L. K 2 Lx. 162., 
Bottoming v. Piafur, 1 H ft C. 211 , 31 (4) v. Ashby, 2 R ft Ad. 28; 

J. Lx. All : Dutton ▼. Marti, L li Bioicar Kuhja, 3H.4N. 858. 

6 Q.-B. 3ft : 40 LJ.QD 175. (a) WuUlc r. Crvathcr , 1 Or. ft J. 

Child* v. Mont**, 5 Moo. 282. 316. 

(r) Buckley, a jxutc, 14 M. ft W. (x) Vtrtv. Ashby, 10 B. &C. 288. 
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may be partnerships,” observes Lord Ellenborough, “where none 
of the existing partners have their names in the firm. Third 
persons may not know who they are; and yet they are all bound 
by the acts of any partners in the name of the firm or partner¬ 
ship ” (y). But, if the taker or holder thereof knew at the time 
lie received the bill or note that the transaction was not a part¬ 
nership transaction, but the private affair and dealing of the 
single partner, the other members of the firm will riot be liable 
thereon. The bill or note must, in order to bind the. partner¬ 
ship, be made, accepted, or indorsed in the trading name of the 
firm, or in some adopted name, recognised and used by the part¬ 
nership in its ordinary course of business; or, if made, accepted, or 
indorsed by the one partner in his own nauie, the drawing, ac¬ 
ceptance, or indorsement must be expressed to be made by him 
for, and as the act of, the film at large (?). Where a signature 
to a bill is common to an individual partner and to the film, a 
bond fide holder for value without notice has not the option to 
sue either the individual or the firm. The presumption is that 
the bill was given for the film, but this may be rebutted, and if 
so it is immaterial that the holder took it as the bill of the 
film (o). Where a member of a firm has no authority to bind 
liis partners by drawing or accepting bills, he cannot bind them 
by giving a post-dated cheque (6). 

Where a bill of exchange was drawn upon a firm, and accepted 
by one of the partners in his own name, it was held that he must be 
understood to cxercisfe his power to bind his co-partners, and to 
accept the bill according to the terms in which it is drawn (c). 
Thus, where a bill of exchange was addressed to “James Master- 
man and Co.,” and was accepted bv James Masterman only, without 
he ^vords “ and Co.,” it was held that the acceptance was the 
acceptance of the film, and that all the partners were liable upon 
it (d). If, however, the bill or note is drawn, or made, or ac¬ 
cepted, or indorsed by the one partner in his own name only 
without mention of the partnership, and without its being ex¬ 
pressed on the face of the instrument that the drawing or making, 
acceptance or indorsement, is made or done for the firm, the one 
partner whose name appeal's upon the instrument is the only 
person who can be sued thereon, although the proceeds thereof 
have been applied to the joint purposes of the firm, unless the 
partnership has been in the habit of pajing bills and notes so 

(y) Sicnn r. SUtU, 7 East, 213 ; Thiel- C. P. D. 109, C. A. 
nine ▼. Bromiltnc, *2 Cr. k J. 425. (5) Forster v. MarkreOi, I-R. 2 Ex. 102. 

(s) Smith r. Jrirrrj, 2 Kaym. 1484 ; (r) Mason v. Bnwsry, 1 Camp. 385, 

iJaheay v. Mat/hew, 1 Camp. 402 ; Hall but see now a. 23 of tlic Act In Ann. 
r. Smith, 1 B. k C. 407. (rf) IFcUt r. Mastenxan, 2 top. 730. 

(a) Yorks. Banking Co. v. Beatson, 5 
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made and negotiated, and has consequently adopted the name 
the partner as the name of the firm in bill transactions (e). 
the firm carries on business in the name of an individual partner, 
his acceptance or indorsement will be treated as the acceptance 
or indorsement of the firm; and all the partners, consequently, 
will be liable upon the instrument (/). The plaintiff pressed C., 
his partner* for payment of a debt, and C. gave him two bills 
purporting >> be accepted by the defendant’s firm, and the plain¬ 
tiff at first "believed they were so accepted; in fact, one partner 
had accepted without the authority of the other. There was no 
drawer’s name, and the plaintiff subsequently knowing something 
was wrong, and therefore knowing that lie had no authority, . 
filled in the name of his own firm. It was belli he could not re¬ 
cover on the bills against the partner who had not authorised tbo 
acceptance (#y). 

A partnership may have divers trading names, by the use of 
any one of which by one of the partners it may be bound. If a 
firm has been in the habit of paying bills and notes, made, ac¬ 
cepted, or indorsed in a name which is not the ordinary trading 
name of the co-partnership, it will bo deemed to have given an 
implied authority to such partner to use such name, as the name 
of the firm, in bill transactions, and will be as much bound 
thereby as if the ordinary trading name of the firm had been 
made use of (/*). If a dormant or secret partner has contracted 
in. the namo of the firm, or in an adopted name, he may bu 
sued in his real namo (i). When any one of the partners has 
accepted a bill of exchange, or indorsed a promissory note, in 
a name differing from the ordinary trading name of the firm, 
the proper* question for the jury is whether the namo used, 
though inaccurate, substantially describes the firm, or wheHier 
it so far varies tliat the acceptor or indorser must be taken 
to have accepted or issued the bill or note on his own ac¬ 
count, and not in the exercise of his general authority as a 
partner ( k ). 

Bills and notes by trustees or directors of co-partnerships .— 

In order to render the shareholders or co-partners liable upon 
bills of exchange or promissory notes, accepted, made, or in¬ 
dorsed by the trustees or directors in the trading name of the 


(c) Emly y. Lye, 15 East. 7. 

(/) Smith Carolina Bank v. Cw, 8 B. 
& C. 436; and aco Stephens v - 8*y*M* t 
5 H. A N. 513; 29 L J. Ex. 278. 

(g) Hogarth r. Latham , 3 Q. B. I). 
643. 

(A) Williamson y. Johnson, 1 B. A C. 

146. 


(0 Loll v. Cordon, 9 M. k W. 345, 
317. 

(t) Faith r. Rich mo,id, 11 Ad. k E. 
33'J ; Kirk r. Blurt on, 9 M. fc W. 289 ; 
Norton v. Seymour, 3C. K 792 ; Stephens. 
y. Reynolds, 5 II. k N. 517 ; 29 L. J. Ex. 
278. * 
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co-partnership, it must be made out affirmatively by the parties 
suing upon such bills or notes that the directors had either an 
express or an implied authority to bind the other members by 
drawing, accepting, or making, or indorsing bills and notes, either 
by showing that companies instituted for similar purposes have 
constantly been in the habit of vesting such a power in the hands 
of their directors, or that it was absolutely necessary for the 
purpose of carrying on the concern that such a power should be 
placed in their hands ( l ). If the directors are authorised to issue 
bills, they must be drawn in conformity with mercantile oustom 
and usage (m). ^ 

Bills and notes by corjtoralions. —See sects. 22 and 91 (2) of 
Bills of Exchange Act, 1882, in Appendix.—When a corporation 
is established for trading purposes, it is from its nature capable 
of drawing a bill of exchange, and making the promise implied 
by law from making a bill, and is liable to be sued on the bill (w). 

Bills of exchange ami jnvmissoi'y notes by registered com- 
jHinies .—By the 25 A 20 Viet. c. 89, s. 47, it is enacted, that a 
promissory' note or bill of exchange shall be deemed to have been 
made, accepted, or indorsed, on behalf of the company, if it has 
been made, accepted, or indorsed in the uame of, or by or on 
behalf or on account of, the company by any person acting under 
tire express or implied authority of the company. This section 
docs not confer on all companies registered under the Act the 
power of issuing bills of exchange, such a power only existing 
where, upon a fair construction of the memorandum and articles 
of association, it appears that it was intended to be conferred (o). 
A promise by directors in their own names on behalf of the 
company will be binding on the company under this section, and 
will not, if the directors were duly authorised to make the promise, 
render them personally responsible (;>).’ But, if any director, 
manager, or officer of any registered limited company, or any 
person on its behalf, signs, or authorises to be signed, on behalf 
of such company, any bill of exchange, promissory note, indorse¬ 
ment, cheque, or order for money or goods, or issues, or authorises 
to be issued, any bill of parcels, invoice, receipt, or letter of credit 
of the company, wherein the name of the company is not 
mentioned with the word “ limited ” after it, he is (s. 42) personally 


(0 Dickinson v. Valpy, 10 B. & 
137 ; Steele v. Harrier, 14 M. k W. 8S 
(m) Stale Fire Ins. Co., 32 L. J. C 
300. 

(u) Murray v. East India Co., 5 B. 
Aid. 204. 

(o) Peruvian J!y. Co. v. Thames or 

h- K.*2 U 

«17 ; 30 L. J. Ch. S01. 


(;>) Lindus r. Melrose, 3IL AN. 177 ; 
27 L. J. Ex. 327 ; Aggs r. Hieholson, 1 
II. k N. 165; 26 L. J. Ex. 848 ; Forbes 
v. Marshall, 11 Exch. 174 ; Halford t. 
Cameron's, dee., 16 Q. B. 444 ; 20 L. J. 
Q. B. 160 ; Edyoards r. Cameron's, dx., 
6 Exch. 269 ; Alexander r. Siser, L. R. 
4 Ex. 102; 38 LJ. Ex. 69. 
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liable to the holder of the bill, ifcc., for the amount thereof, unless 
the same is duly paid by the company ( q ). If the directors are, 
by the deed of settlement or articles of association, absolutely # 
prohibited from borrowing money or issuing bills of exchange or 
promissory notes, the company cannot be made responsible upon 
bills or notes issued in defiance of the prohibition (r), unless 
the shareholders acquiesce in the proceeding, and do not call the 
directors to account (a). If bills or notes issued by directors in 
their own names on behalf of the company we drawn or made 
without authority, or are informally drawn, and arc not, conse¬ 
quently, binding upon the company, the parties who have signed 
them will themselves be responsible upon them (f). When tho 
directors are expressly authorised to accept bills or issue pro¬ 
missory notes on behalf of the company, the company will be 
bound if the authority is substantially acted upon. It need not 
be exercised in the very terms in which it is given, or be strictly 
or technically accurate in point of form (u); and, if there has 
been a plain departure from the terms of the authority, and the 
shareholders have acquiesced in it, the company will be bound (a). 
A proviso in a bill of exchange drawn by a joint-stock company, 
limiting the liability thereunder, is repugnant and void(y). 
Where a company is being voluntarily wound up, and there are 
four liquidators, one of them cannot, in the absence of any 
authority from the company, and solely upon tho strength of a 
general resolution of his co-liquidators, accept bills on behalf of 
the company (z). Tho contract which a party transferring for 
value the property in a bill of exchange makes with the transferee 
is that he warrants that the hill haring been accepted by the 
drawee shall, on being presented at the time it becomes due, be 
paid—that is, he engages as surety for the due performance by the 
acceptor of the obligations which the latter takes upon himself by 
the acceptance. The liability of the transferor therefore is to be 
measured by that of the acceptor, whose surety lie is; and, os the 
obligations of the acceptor are to be determined by the lex loci 
of performance, so also must be the obligations of the surety (a). 


(a) Penrose v. Marhjn, 23 L. J. Q. It 

28; EH. Bl. k. Ell. 499. _ „ 

(r) Balfour v. Ernest, 5 C. B. N. 8. 
601; 23 L. J. C. Y. 170. 

(a) Martin, B., Forbes v. Marshall, 11 
Exch. 179. 

(t) PenlnvU v. Connell, 5 Exch. 381 : 
Dutton v. Marsh, L. R. 6 Q. B. 361; 40 
L. J. Q. B. 176. 

• {u) Thompson r. Wesleyan hnespaper, 

&c., 8 C. B. 861; Land Credit Company 
of Ireland, in re, L. R. 4 Ch. 460 ; 40 
L. J. Oh. 841. 

(x) Allen t. Sea, dx., Co., 9 C. 1-. T-.S; 


19 L. J. G P. 305. 

(y) State. Fire Ins. Co., in re, ex parte 
Meredith, 32 L. J. Ch. 300 ; aee eect, 3 
of Bills of Exchange Act in App. 

(:) London and. Mediterranean Bank, 

in re, L It. 5 Ch. 567 ; 40 L. J. Ch. 
26 ; Fx London A Mediterranean Bank, 
ex parte Tawing ham Banking Co., L. B. 
3 Ch. 651; 36 L. J. Ch. 807; London 
and Mediterranean Bank, in re, ex parts 
Agra & Master mans Bk., L. R. 6 Ch. 206. 

(a) RotvrucUe v. Otcr ms mt I , L. R. 10 
Q. B. 625; see sect. 73 (8) k (6) of tho 
Act 
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Where a bill payable in a foreign country is drawn and indorsed 
in this country, the sufficiency of the notice of dishonour depends 
# on the law of the place of payment (b). 

Convention of bills and notes, —A man who holds a bill of 
exchange for a particular purpose has no right, without authority, 
to go and receive money on the bill, and if he does so, he is 
responsible for a conversion of the instrument (c). If, therefore, a 
bill of exchange or negotiable security is delivered into the hands 
of an agent or mandatory, that he may get it discounted, and he 
neglects to do so, and pays away the bill or note in furtherance of 
his own purposes, he is responsible for a conversion of the 
security ( d ); but if he pursues the authority given him, and gets 
the bill discounted, but misapplies the proceeds, he is not 
responsible for the conversion of the security, but for the mis¬ 
application of the money (e). 

Conversion of lost or stolen bank-notes or negotiable securities. 
—If a bill of exchange, bank-note, or promissory note is lost, and 
the finder refuses to deliver the instrument to the owner on 
demand, he is guilty of a conversion of it, and is responsible in 
damages to the extent of the full value of the security. If the 
instrument is payable to bearer, nud the finder, before any de¬ 
mand is made upon him, delivers the note to another, he is exempt 
from all further responsibility in respect of it (/). If the person 
to whom it is transferred took the note with knowledge of the 
infirmity of the title of the person from whom lie received it {g) t 
or if it is transferred to him for the mere purpose of enabling 
him to sue upon it, and he has given no vulue for the instrument, 
he will have no better title than the person from whom he has 
received it (/<), and will be responsible for a conversion if he fails 
to deliver it up to the owner on demand. But if he is a bond fide 
holder for value, and took and discounted tire note without any 
knowledge that the person from whom he received it had no title 
to it, he becomes the lawful owner of the instrument, and may 
retain it or pay it away (i). If he has given full value for the 
instrument, that is in general conclusive evidence of bond fi/les. 
If, on the other hand, he has paid a small sum for a bank-note of 
large value, payable on demand, that would be evidence the other 
way (&). The whole burthen of impeaching the title of the holder 


(4) JlofJischiUl v. Currie , 1 Q. H. 43; 
UirxhJUUl r. Smith, L. K. 1 C. P. 340 ; 
Horse v. Jionquette, 3 Q. R D. 514. C. A. 
(c) Alsagcr v. Close, 10 31. A W. 583. 
(rf) Cranch v. While, 1 B. N. C. 414 ; 
Atkins v. Owen, 4 Ad. k E. 819. 

i’almer v. Jan,min, 2 M. A W. 

(/) Cami r. Hughes, 2 Bing. N. C. 
448. See Add. on Torts 5tli ed. by 


Care, p. 466. 

g) Burnt. Morris, 2 Cr. A M. 679. 
(A) Bailey v. Bidwell, 18 M. AW. 78. 
(0 Miller v. Race, 1 Burr. 462; 1 
Smith’s L. C. 6th od. ( 468; Grant v. 
Vaughan, 8 Burr. 1524 ; Lawson v. 
Weston, 4 Esp. 57 ; soe sects. 29 A 38 of 
the Act 

(k) Jlapkael t. Bank of England, 17 
C. R 173. 



SECT. I.] 


BILLS, -VOTES, AND CHEQUES. 


791 


of the instrument fhlls upon the plaintiff, who disputes that 
title ( l ). It is not enough for him to show that he lost the 
instrument, or that it has been stolen from him, and that 
immediately after the loss or the robbery it was found to be in 
possession of the defendant (w). The latter is.not bound, from 
proof of those circumstances alone, to account for his possession 
of the security (w). But if the note is one of unusual value, and 
is found in the possession of the defendant immediately after the 
loss, and he declines to say from whom he received it, or to 
give reasonable information of the circumstances under which he 
became possessed of it, he would be required to prove that he gave 
value for the instrument (o); and if it was payable to bearer on 
demand, and he gave much less than its real value, and took it 
from a total stranger, without making any inquiry, and under 
circumstances which ought to have aroused suspicion in the mind 
of any prudent person, this will be evidence to show that he took 
it with knowledge of the infirmity of the title of the person from 
whom he received it, and to fix him with that infirmity of title. 
Gross negligence and want of caution arc not in themselves 
sufficient to defeat the title of the holder, where he has given value 
for the security ( p ); but gross negligence may be evidence of 
mala Jules, though it is not the same thing ( 7 ). With respect to 
crossed cheques, it is enacted by the Crossed Cheques Act, 
1870 (?•), sect 12, that a person taking a cheque crossed generally 
or specially, bearing in either case the words " not negotiable,” 
shall not have and shall not be capable of giving a better title to 
the cheque than that which the person from whom he took it had. 

In the case of stolen notes, if the possession is recent, and the 
surrounding circumstances such as to show that the defendant 
stole the note, or received it into his possession knowing it to 
have been stolen, the plaintiff cannot maintain his action unless 
lie has prosecuted for the felony. In all cases lie should use 
diligence to apprise the public of his loss (*). 

(/) Wore. Co. Bunk v. J)orrh. A- Mill. v. Lailkam, 2 C. k 1\ 317 ; Snow v. 
Bank, 10 Cash. 489; H'yerv. Jiorelt. Ar. /Vwcvefr, 11 Moore, 280 ; 3 Bing. 400 ; 
Jiank, 11 Cusli. 51 ; see sect. 30 of the and Kadcg v. C.vclford, 3 M. k 8c. 701 ; 
Act 10 Bing. 243. 

(m) Miller v. Race, supra. fo) Coalman v. Harvey, 4 Ad. & E. 

(») King v. AJUmh, 2 Camp. 5. 870; Arbonin v. AhiIctsoh, 1 Q. B. 604. 

(o) Bailey r. Bidwcll, 13 »f. k W 70. (r) See ante p. 373 

( t>) Bayley, J., BackkoH* r. Earn**, (*) Beckwith r. Cornell, 11 Moore, 

5 B. & Ad. 1105 ; Raphael r. Bank of 337 ; 3 Bing. 444. 

England, 17 C. B. 161, overruling Show 
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CONTRACTS OF PARTNERSHIP. 


Particijxition in vfiJs cunstitutiiuj a •partnership .—Any 
number of persons not exceeding ten in the case of a bank or 
twenty in other coses (a) may constitute themselves partners by 
associating together and contributing in equal or unequal pro¬ 
portions money, labour, skill, care, attendance or services, to be 
employed in lawful commerce or business, upon the express or 
implied understanding that they are to share in certain propor¬ 
tions the profit and loss of the transaction (b). Where there is a 
community of profits in a definite proportion the fair inference is 
that tho losses arc to be shared in the same proportion (c).* Tho 
contract is founded on the consent of the parties, and may be 
created and established by their acts and deeds, and their 
common participation in the profit and loss of a trade or busi¬ 
ness, or of a particular speculation or adventure, as well as 
through the medium of an express contract of co-partnership. 
If one man joins another in the furtherance of a particular 
undertaking, and contributes work and labour, services and skill, 
towards the attainment of the common object, upon the under¬ 
standing that the remuneration is to depend upon the realisation 


(a) 25 k 26 Viet e. 
com 


a. 4. “No 


ny, association, or partnership cou- 
of moro than ten persons shall be 
formed for the parpoee of carrying on the 
business of banking unless it is regis¬ 
tered ns a company under this Act or is 
formed in pnrananre of some other Act 
of Parliament or of letters patent; and 
no company, association, or partnership 
consisting of more than twenty persons 
shall he formed for the poqioaeof carry¬ 
ing on any other business which lias for 
its object the acquisition of gain by the 
company, association, or partnership, or 
by the individual members thereof (Sykes 
r. Btadon , 11 Ch. D. 170; (disapproved 
of in Smith v. Anderson, 15 Ch. D. 247 ; 


but eeo In re Ptulstow Total Lou Ass., 20 
Ch. D. 137 ; Jennings v. Hammond, 9 
t). B. D. 225) unlaw it is registered as a 
company under this Act or is formed in 
pursuance of some other Act of Parlia¬ 
ment or of letters latent or is a com¬ 
pany engaged in working mines within 
and subject to the jurisdiction of the 
Stannaries.” 

(5) Contractus societatis est, quo duo 
plurtsvc inter se pecuniam, ru, out operas 
con/erunt, eo.fbu, ui quod inde redit lucri 
inter stngulos pro raid dividalur. Puff. 
Lex. Nat, 1. 6, ch. 8, ■. 1.) 

(e) In re Albion Life Assurance Sec., 
16 Ch. D. 87, per Jewel, M. R. * ■ 
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of profits, so that If the business*js a.lo'sing business, htf lS’^fb 
nothing, he stands ig' the position hf i partner ih the uAJdr* 
taking, and ijot that of a labourer 3r servant for hire (ft). 4 * 

Particijxttiei; ify pYvfits not making the particip<A$ri 
partilers.^-k^ jjerson who merely receives out of the profit* the 
wages of^laho^, or a commission as a hired servant or agent, 
such 'as a faotor, foreman, clerk, or manager, and who hu nb 4 
interest or ppperty in the capital stock of the business, W not a 
partner in the concern, although his wages may be calculated 
according to a fluctuating standard, and may rise and fall with 
the accruing profits («). Thus, the captain of a vessel who has 
no interest* in the ship or cargo is not a partner with the joint 
adventurers in the profit and loss of the voyage, although his 
wages are proportioned to the amount of profit realised (/). 
Where the owner of a collier}* employed a man as captain of one 
of his barges to carry out and sell coni, and allowed him two- 
thirds of the price for which ho sold the coals, after deducting 
the price charged at the colliery and tho wages and pay of the 
crew, it was held that, as the captain had no interest or right of 
property either in the boat or the coals, he was merely a servant 
of the owner, and not a partner with him in the coal trade (g ). 
So, where an apothecary assigned his business on the terms that 
he was to continue to resido on the premises, and attend to tho 
practice, and receive one moiety of the dear profits of the business 
at the # expiration of tho year, it was held that this did not create 
a partnership during the yenr between the parties, but that it wna 
merely a mode of paying the plaintiff for his services (h). So, in 
the French law, when a mcrchuut, iustend of a fixed salary, agrees 
to give his agent a certain proportion of the profits, the agent 
is not considered, on that account, to be a partner with the 
merchant; and, when one person consigns goods to another to be 
sold, under an agreement that the consignee shall have a certain 
portion of the proceeds of the sale, the consignee is not, on that 
account alone, to be considered a partner (/)• So, when persons 
unite together for the purpose of carrying on a common under¬ 
taking, and some of them find the money, stock, and equipments 
necessary to cany it on, whilst others merely contribute labour in 
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(rf) Green ▼. Bcnhy, 2 Sc. 169 ; 2 

S N. C. 108; Barry v. Xaha>», 10 
C. P. 21 ; 3 a B. 641; Moo,c v. 
Davis , 11 Cb. D. 261. 

(e) 28 k 29 Viet. c. 86, *. 2. 

(/) Poll r. Eyton, 3 C. R. 32 ; 15 
J. C. P. 267 ; Andrews v. Pugh, 24 L. 
J. Ch. 58 ; Dry r. BosvxU, 1 Campb 
32? 5 Mato r. GlcnnU , 4 H. k & *>44 ; 
Harrington r. Churchicard, 29 L o l . 


521. 

( n ) Uartlnjs Cart, Pass, k By. 141; 
llca. v. Worth y, 15 Jar. 1137 ; Stocker 
r. Broekdbnnk, 20 L. J. Cli. 401; 
lleiksh v. Blanchard, 4 East, 144. 

(A) Jiiitcltnsov v. Clarke , 15 L. J. Ex. 
171 ; 15 M. k W. 292. 

(*) l’ardehsus, Droit Commercial, Fa 
969; Davercier, Droit civ. tom. 5, No. 
48, 56. 
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enter into partnership with the plaintiff that, after the agreement 
and before breach, the defendant discovered that the plaintiff had, 
before the agreement, acted with fraud and dishonesty towards , a 
former partner of the plaintiff in the conduct of the partnership 
business which had been earned on by the plaintiff and such 
partner, and that such fraudulent and dishonest acta were 
unknown to the defendant at the time of his entering into the 
agreement (z). 

Specific performance of a rontmet for a partnership ,—As ft 
general rule, the court will not decree specific performance of ft 
contract for partnership, whether for an indefinite or for a specified 
period (y). But, after a partnership has commenced, the court 
will carry into effect the articles of partnership (s). 

Of a partnership in profits, but not in the capital dock .— 
There may be a partnership as regards the accruing profits of u 
business or joint speculation, when thero is no partnership, nor 
even a community of interest, in the capital stock of the business. 
Thus, where several persons unite together for the purpose of 
carrying on the business of common carriers of passengers and 
goods, and one finds »coach, and the others divide the road into 
districts, and each horses and conveys the coach through his own 
district, finding his own horses, harness, stables and equipments, 
servants, and coachmen, and all things necessary for the purpose, 
there is no partnership in the stock in trade, nlthough there is a 
partnership in the accruing profits (a). So (to cit«: an example 
from Pothier), if the separate owners of two cows agree to send 
their milk together to market, and sell it for their joint benefit, 
there is no partnership in the cows, although the parties arc 
partners in the sale of the milk. And, if goods are sent to a 
broker to sell, under an agreement that he is to have half of what¬ 
ever he can get for them beyond a certain amount, there is no 
partnership in the goods, although he is a partner with the owner 
in the sale (6). If an author and a publisher agree to publish 
and sell a work upon their joint account, and to divide the profits 
of the sale, and it is stipulated between them that the author shall 
write the book, and furnish a certain quantity of manuscript, and 
that the publisher shall print and publish it at his own expense, 
receive the produce of the sale, and, after deducting the expenses 
of the publication, divide the profits between himself and the 
author, there is no partnership in the unsold copies of the work, 
but only in the profits of the sale (c). In many cases, however. 


^{x) A ndrctci v. Oartiin, 31 L. J. C. P. 

*** Y- L. R. 7 Kq. 

112 ; 38 L. J. Ch. 48. 

(«) England r. Curling, 8 Dear. 129. 


(а) Barton v. Uaiuon, 2 Taunt 51. 

(б) Smith ▼. Wedson, 2RAC. 401. 
(c) Wilton y. Whitehead, 10 K,*Jt W. 
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where parties agree to manufacture a commodity to be sold on 
their joint account, the one finding the raw material, and the other 
the labour and skill necessary for the purpose, there is a partner¬ 
ship between them in the manufactured article itself, as soon as 
it is completed and made ready for sale, as well as in the profits 
of the sale (d). 

Introduction of new jxtrtnen .—A partner in a private com¬ 
mercial partnership (not being a public joint-stock company with 
transferable shares) cannot introduce a stranger into the firm as a 
partner without the consent of all the members of the co-partner¬ 
ship (e). 

Contmcts between the firm and one of the partners.—M com¬ 
mon law if a plaintiff in an action against a firm in partnership 
upon a partnership contract was himself a member of the firm, 
the action was not maintainable; for, being himself liable as one 
of the partners upon all contracts binding upon the co-partnership, 
he was in principle, it was said, both plaintiff and defendant in 
the action, which could not be permitted (/). 

This rule of law was often productive of great hardship and 
inconvenience, as it deprived a partner of all remedy at common 
law for the recovery of money lent or goods supplied to, or work 
done by him for the benefit, and at the request, of the firm, after 
he became a partner (r/), unless lie had taken core to obtain the 
individual and personal security of the other partners for the re¬ 
payment of the money, or the price of the goods and the work ( h); 
and he was, consequently, frequently driven into courts of equity 
for relief, where no technical difficulty was allowed to stand in the 
way of substantial justice (i). One of the absurd consequences of 
this rule was, that the partners in one house of trade could not 
maintain an action against a partner in another house of trade, 
upon contracts made between the co-partnerships, if one of the 
partners of either house happened, at the time of making such 
contracts, to be a partner in both houses, whether the action was 
brought in the lifetime of the common partner, or after his 


{ d) Puff, de jure nat. ct gent 111*. 5, 
ch. 8, 614, ed. 1729. 

(c) Domat, do la Socidti, tit 8, s. 2, 
No. 5. Ex parte Barrow , 2 Rose, 225. 
41 Socius miki esse no* potest, quern ego 
soeium esse nolui: quid ergo, si socius 
mens cum admint, ei soli socius est.” 
Dig. lib. 17, tit 2, L 19, 20. 

(/) Ik Tostet v. Share, 1 11. k Aid. 
660 ; Needs v. Turton, 12 Moore, 868 ; 
4 Bing. 149; Maiiuoarivj v. Ncietnas, 
2 B. A P. 120, 125 ; Teague v. Hubbard, 
8 B. A C. 845. 

A {g) Ho was not of course preclud'd 


from suing in respect of money lent or 
work done before ho becaino & partner; 
Lucas r. Beach, 1 Sc. N. R. 350. 

(A) Moffat v. Van Mullingcn, 2 B. A 
P. 124, n. ; Per ring r. Hone, 4 Bing. 
28 ; 12 Moore, 146 ; Neale r. Turton, ib. 
365 ; ' Goddard v. Hodges, 1 Cr. A M. 
37 ; Sharpe v. Cummings, 14 L. J. Q. B. 
10 . 

(i) By the Roman law every partner 
wLo incurred expenses in the common 
affaire of the firm was entitled to com¬ 
pensation out of the joint stock; Dig.’ 
17, ttt 2, lex. 52, § 4 ; lex. 61. 
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decease (£). “ In this respect,” observes Story, J., “ the Roman 
law, the law of France, and the law of Scotland, present a marked 
contrast to the common law ” (/). 

Contracts between partners individually in their own names. 
—But, if the contract, though made concerning the partnersliip 
affairs, and in furtherance of the joint undertaking, was the indi¬ 
vidual contract of the partners who were parties to it, the objection 
did not apply (fit), Bills of exchange drawn by one partner on 
one or more of his co-partners individually, and accepted by any 
one or more of them individually in his or their own name or 
names, no mention being made of the firm, rendered the parties 
whose names appeared on the face of such bills individually liable 
to the payee, whether lie was a partner with them in the firm or 
not, and whether the bill had or' had not been drawn and accepted 
in respect of a partnersliip transaction, inasmuch as the contract 
was not, in such a case, the contract of the firm, but the contract 
of the individual partner or partners signing it (ft). 

Covenants and agreements between partners to contribute 
capital or labour to the joint stock of the co-partnership, or not 
to trade on their own account, entered into by them in their own 
names with each other, created, consequently, a binding obliga¬ 
tion upon such partners. The covenant of each covenantor was, 
in contemplation of law, made with all the rest, excluding himself; 
and nil the rest were joint against him; “ for, if there be twenty 
partners, and one of them covenants with all the rest, lie is in that 
respect several from them nil, and they all joint against him” (o). 
And, as regarded simple contracts between partners in their own 
names individually for the formation of a joint stock, and a con¬ 
tribution of capital by each of them, any one of the partners 
neglecting to pay his proportion of the agreed capital might bo 
sued by all the rest, as the contract was in like manner with all 
the rest, excluding himself, he being in contemplation of law 
several from them all in respect of his particular share of the 
joint contribution, and they all joint against him (;>). If several 
of the partners signed an agreement, constituting one of their 
number a trustee for the whole body, and authorising him to sue 
for and receive their several contributions to the joint stock, each 
of the partners signing the agreement was liable to an action at 
the suit of the partner so appointed for not paying up his share of 

• 

Ik) Sfmiu/uel y. Wray, « Taunt C97. . Walter, 2 Campb. 307. 

(l) Storv Partners, 323, n. 1; 345, . (*») ThimblcUtorp v. Hardesty, 7 Mod. 

n. 5. > 117; Ecrleston r. Clipsham , 1 Sauud. 

(m) Lomas x. Bradshaw, 19 L. J. C. 153 ; Yesey r. ATonicU, 9 M. k W. 325 ; 

P. 273. Saunders r. Johnson, Skill. 401; Spencer 

(«) Best, C. J., 12 Moore, 363 ; For v. r. Durant, Comb. 115. 

Frith , 10 M. & W. 131; Sijtin v. (p) Venning T . Leckie, 13 Ewt, 7. 
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the contribution ( q ). If two persons agreed to divide the profits 
of a joint adventure, and to bear equally the expenses of setting 
the scheme afloat, and one of them paid the whole expense, 
he might sue the other for a moiety of the charges he had 
incurred (r). 

Where an author- and a publisher undertook the publication 
and sale of a work for their joint benefit, the author'agreeing to 
supply a certain quantity of manuscript, and the publisher agree¬ 
ing to print and publish the work at Iris own expense, and to 
divide the profits with the author, and the latter, after a portion 
of the work had been printed, refused to complete it, the 
publisher might have maintained an action against him for the 
damage he sustained by reason of the non-performance of the 
contract (*). 

Distribution- of the profit* of co-)Hirtiicr*hif»i. —If a partner, 
having the general conduct and management of a partnership 
business, had covenanted in his own name with another partner, 
to render accounts, and divide profits in hand, an action was 
maintainable against him by the covenantee for not accounting (/); 
but there was no remedy against him at common law for not 
dividing the profits, so long ns the partnership continued, and 
the trading transactions of the firm had not been brought to a 
close. If the partners resorted to the Court of Chancery for nn 
account, they must by their bill have prayed for a dissolution («). 
In the absence of any evidence, the presumption is that partners 
are equally entitled to the profits, and equally liable to hear the* 
losses of the business (x). 

Action by oue /xirlnry uyaiant another for o tsdance found 
to be, due on a settlement of ommnt*. —When the partnership 
was at an end, and all its trading transactions had been brought 
to a close, and an ascertained balance of profit remained in the 
hands of one of the late partners upon a general settlement of 
the accounts, an action was maintainable for the recovery of such 
balance (y). 

Action for a share of the profit of o jmrticular joint adven¬ 
ture. —Where partners had merely agreed to divide the profits of 
one joint adventure, and all outstanding debts and liabilities in 


(q) BrmnX v. TtparoU, 6 M. A W. 
12U ; Jladcnkurst x. Bates 11 Mo on-, 
429. 

r) French y. Stffriny. a»'c, p. 79a. 

s) GaU x. Leciir, 2 Stark. 10". 

0 Oicstim v. Otj!e, IS Kiwi, 511. 

(m) Lotcoinbc r. JluxrB, 4 Sim. 10. 
By the Roman law an action l»y our 
partner tRninst the others for an account 
operated as a dissolution of the co-patl- 


uership ; Dir. lik 17, tit. 2, lox. 65. 

(r) Collins v. Jackson, 31 Rear. 615. 
(y) Fatcr v. Allans 2 T. R. 479 ; 
llarbUnor v. Imbcr , Holt, S. P. C. 
370 ; //'my v. Milrttonr, 5 >1. A W. 21 ; 
Jatham x. StojJiertf, 2 Cr. k M. 361 ; 
Brin-ten v. CV;;y«g, 7 C. k 1\ 709 ; 
IF inter r. Il'hilr, 3 Moore, 674 ; Hcnloj 
v. Soper, $ H. k C. 16. 
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respect thereof had been satisfied and dfecbfcged; one of the 
partners might have brought an action for kia share <>{ an- ascer¬ 
tained balance which had been received by another (ij* ‘ *But, if 
it appeared that the parties were continuing partners in trade, so 
• that the profit upon one transaction might be absorbed by the 
losses upon other subsequent transactions, no action was mafr - 
tainable for the balance of profit appearing upon any one particular 
statement of accounts respecting bygone transactions completed 
and done with (a), * 

Conbdhution between jxiiiner* to the common loss. — The 
courts of common law professed to be utterly unable to investigate 
partnership accounts ; and, therefore, whenever the right of con¬ 
tribution between partners depended upon the state of partnership 
accounts and dealings and the existence of a balance in hand, the 
claimant must have resorted to a court of equity for relief (b). 
But, when the partnership was at an end and the trading opera¬ 
tions had been wound up and completed, a right to contribution 
as between those who had been lately partners existed. Thus, 
.where a partnership business was brought to a clos^ and the 
accounts made out, and shown to the defendant, one of the 
partners, who promised to pay to the plaintiff his proportion of 
the loss, but failed so to do, it was held that the latter was 
entitled to recover it in on action on an account stated (c). And, 
if the partnership had been confined to a particular transaction 
and joint speculation, which hud proved to have been a losing 
adventure, and one partner had been compelled to pay the whole 
loss, or more than his proper proportion of it, such partner might, 
if the joint undertaking had been brought to a close, and there 
were no open and unsettled accounts respecting the matter, and 
nothing more to be received in respect thereof, have maintained 
an action against his late co-partner in the business for his share 
of the contribution towards the common loss (</). 

Particular transactions not connected with, the general account 
of profit and loss. —General partners in trade are not precluded, 
as we have seen {ante, p.ff97), from suing each other upon special 
contracts entered into with each other individually on their own 
private account, although such contracts might have been made 
concerning the partnership business, and were intended to promote 
the general prosperity of the co-partnership (e). If one partner. 


{t\ Wds&n y. CuUinn, 4 M. k Sc. 268 ; 
Goodyear ▼. Simpson, 15 M . & W. 16 ; 
1/LL. J. Ex. 191. 

Ji) Franont v. Coupland, 9 Moore, 
325 ; Carr v. Smdh, 5 Q. B. 128—188 ; 
anU, p. 799. 

(6) Pearson r. Skelton, 1 M. k W. 


504 ; Sadler v. Nixon, 5 B. k Ad. i 
Dig. lib. 17, tit. 2, lox. 57. I 

(c) Broxon v. Tapseott, 6 M. & \ 
128. . 

(d) Burnell ▼. Minot, 4 Moore, 
Holmes r. William**, 6 M. k B. 15& 

(0 Cofee v. Brian, 10 Moore, 845. ] 
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for .example, lent money te another to he employed in the 
business, oi* pledged liis own private credit to efiable his co¬ 
partner to 'obtain money or goods for the purpose of making up 
his proportion of the contribution to the general stock, the 
partner who" had so lent his money, or pledged his credit, had the. 
same remedy against the co-partner in whose favour he had acted 
as any third party would have had (/). So, if one partner received 
money which properly belonged to liis co-partner, and not to the 
partnership, and appropriated it by mistake to the use of the 
firm, he was responsible to the partner whose separate money it 
was for the re-payment to him of the amount (<y). And, if one 
partner borrowed money from the firm, and by s his promissory 
hote promised one of the partners individually to re-pay the 
amount, he was liable upon the note, although the money, when 
recovered by the holder of the note, would be the money of the 
firm ( k ). 

Purclume* by one jnniner on IkIihI f of the Jinn. —Where four 
partners carrying on the business of sugar-refining entrusted to 
one of them (who was a wholesale grocer) the duty of buying 
sugars on behalf of the firm, and the partner so employed sold to 
the firm liis own sugars, making a profit to himself on his dealings 
and transactions, without the knowledge of liis co-partuera, it was 
held that the firm was entitled to the whole of this profit (i). 

Fraudulent urn* of the eo-jnninerdij) name. —If one partner 
lias cheated his fellow-partners through the intervention of n 
promissory note, given by him in the name of the firm, the fellow- 
partners are entitled to recover against him the sum paid in satis¬ 
faction of the apparent debt of their own on the note created by 


his fraud on the partnership (l). 

Contractu of jtaiinenliiji induced by fraud. —If a person has 
been induced by fraudulent representation by one or more of 
several partners to become a member of the firm, he is entitled to 
relief, and to hove the contract set aside (/)• 

Injunction to prevent injury to the firm .—The court also will 
prevent one of several partners from doing acts tending to depre¬ 
ciate the value of the partnership property, and injuring the credit 
of the firm (in ); and from disposing of the joint stock to his own 
private purposes, in fraud of liis co-partner (s). 


(/) Etaie r. WelnUr, 5 M. L W. 
i Be jxtrft Notify. 1 iron. * Ap 
v. South. 5 M. & P. 744 ; 7 
714: Hnkdh v. Ithmhnnl, 4 
J? 144. 

h) Smith y. Barrow, 2 T. K. 470. 

(A) Lomas ▼. Brtxhhatc, 19 L. J. C. P. 

Bentley ▼. Craven, 18 IJeav. 75. 


<i) C,<m r. Cheque, 7 Kxcli. 40; 21 
I- J. Kx. 8. 

(/) toiwiina v. Wickham, 8 Dp G. k J. 
304; JaoHcey v. KhokIcs, 29 L. J. Cl). 
95. 

(*») Marshal/ v. Walton, 25 Bo*V. " 
504. 

(*) Hartz r. Schrader, 8 Vet. 817. 

8 v 
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Of dianolnticni of jxtrtnsrxhip .—If no ’time has been limited 
for the dissolution of a general trading partnership, it is a 
partnership at will, and may be dissolved at the pleasure of any 
one or more of the partners (o). If the co-partnership has been 
contracted by parol, it may be renounced by parol; but, if it has 
been established by deed, the renunciation and disclaimer of it by 
the party who withdraws flora the firm ought to be made by 
deed (/>). If the partners have agreed that the partnership shall 
continue for a definite period, it can only be dissolved before the 
expiration of the term limited by the mutual consent of all the 
parties, or by the bankruptcy, outlawry, embezzlement, felony, 
or death of any one or more of them, or by the decree of a 
court ( q ). Where a partnership originally earned on under articles 
for a fixed terra of years is continued after the expiration of the 
term without new articles being entered into, it becomes a partner¬ 
ship at will; and such only of the articles as are applicable to a 
partnership at will remain in force (/•). Temporary illness or 
incapacity to transact business will not warrant an application to 
the court for the dissolution of such a partnership; but, if the 
illness or incapacity is long continued, or recovery appears to be 
hopeless, a dissolution will be decreed (a). Actual insanity of one 
partner is not in itself a dissolution of the partnership; but it is 
a good ground for a decree of dissolution (t). The partnership is 
dissolved by the death or insolvency of one of the partners, or by 
an act of bankruptcy followed up by adjudication, and also by 
assignment by any partner of his share and interest in the 
business. And a dissolution by one partner is a dissolution as 
to all; so that the affairs of the old concern must be wound up 
from the day of the retirement (ic). If the deed of co-partnership 
contains a power of expulsion of any one or more of the partners 


upon certain contingencies, the power must be exercised with 
the most perfect good faith and fairness, and in strict conformity 
with the stipulations and provisions of the deed, every opportunity 
being given to the expelled partner to bring to the knowledge of 
his co-partners all the facts and circumstances necessary to e n^ ia j 
them to make a just exercise of their power ( x ). A dissri^ Qwn 
which is fraudulent as against the joint creditors m\ ma ^ e 


In) P^arre v. Lind fifty, 3 TV (*. J. k S. 
139 ; Shepherd v. AUtn, 33 lk»r. 577. 
(p) Pcffoch v. Pracoeh, 16 Ves. 49. 

(») Sutil ft v. Mule* 9 Hire. 556 ; 
Kuril v. Jhtytmnl, *29 L. J. Cb. 807 ; 30 
IVut. 158 ; Aarriton v. Tennant, 21 
Bwr. 482. 

(<*) Clark v. Jsarh, 32 Bear. 14 ; 82 
K J. Oh. 290 ; Cox r. WiUoHghby, 13 
nu D. 863. 


pfiote 

(r) I^if v. Co/e*, 1 Dr O. M.| 

174 ; Wkittoell r. Arthur, 85 Beni 
(0 Ano*^ 2 K. & .1. 441 ; He 
v. Stunt, 30 Ke*v. 802 ; 81 L. 

265. 

(m) Collier on Partnership. 

154. 

(4 BHamtt r. Daniel, 10 Hnre. 

Wood r. Wood, L. R. 9 Kq. 190; 
see HumU r. Rutttll, 14 Ch. D. 471. 
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avoided ( y ). When 8 partnership is determined prematurely, if 
the incoming partner has paid a pr emium , ha is entitled to have 
a proportionate part of the premium returned, except, first, where 
there has been an actual or implied release or waiver of the right 
to it; or, secondly, where there has been an actual or implied 
release of the light to be a partner, including such a deliberate 
and serious breach of the partnership contract as may be con* 
sidered equivalent to a repudiation of it altogether ( 3 ). Where, 
therefore, the partner who has received the premium afterwards 
commits a breach of the partnership articles, and dissolves the 
partnership, or renders its continuance impossible, the court will 
not allow him to take advantage of his own wrong, but will decree 
a restitution of a portion of the premium paid; but, if the partner 
who lias paid the premium commits a like breach and is himself 
the author of the dissolution, the court will not allow him to 
found a claim to the restitution of the premium upon his own 
wrongful act (a). On a bill to dissolve a partnership, and take 
the usual partnership accounts, although the partnership had been 
discontinued more than six years before the filing of the bill, the 
court directed the accounts to be taken, notwithstanding that the 
defendant insisted on the Statute of Limitations as a bar (6). 

Dinlribation of the jxtrtiuivtJii/> jiwjiriiy mul effects .—If a 
house in which the partnership trade is earned on belongs to one 
of the co-partners, the right to the occupation of the premises by 
the other partners ceases ns soon as the finn is dissolved, unless 
the house has been demised to the firm collectively 0). Upon 
the dissolution of a mercantile paitnerehip by death of one of the 
partners, the property and effects of the eo-parinerehip do not 
belong exclusively to tho survnors, but to the survivore and the 
lepresentatives of the deceased partner, and are distributable be¬ 
tween them in the same manner as they would have beeu by dis¬ 


solution of the partnership 1 nitr vivo «. The sumving partners 
huve no jun tlinjHnicndi of the partnership property and effects, 
as against the personnl representatives of the deceased, except for 
itlie purpose of paying debts due from themaehes and the de- 
cinteed at the time of the death of the latter. They cannot 
of tillage the share of the deceased together with their own shares 
private partnership property to enable them to pay debts and con- 
jie the trade (d) ; but they may become purchasers of the Bhare 
(/the deceased partner from liis personal representatives (e). 


J l Sjs parU SfayiH, 34 L. J Rank J69. 

' ^ (h) Milla t Mil'ci, L R. 8 Kq. iW. 

i irVmm v. JUfoTMc, L R 16 Kq W v &’*•* 6 C. B. Ill 

, 42 L. J. Ch. 668, Blxik r. Cay fo JtncUm v Barber, 0 Eroh. ISO | 

, 11 Ch. D. 863 2L J. E\ 117 

) At*oud r. Maude, UK 3 Ch. (e) GkmVo r. Howell, 11 Bmt, 0. 

8 r 2 
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If partners have purchased land merely for the purpose of carry¬ 
ing on their trade, and have paid for the land out of the part¬ 
nership funds, the transaction makes the land partnership 
property, and the court will deal with it as personalty, and the 
share of a deceased partner therein will pass to his personal re¬ 
presentatives (/). But, where the land, and not the trade, is the 
principal object, and the trade is merely ancillary to the bene¬ 
ficial enjo}T«ent of the land, this doctrine will not apply (//). 
Partnership stock includes the good-will of the business and the 
right to use the trade-mark; and, on the purchase by a surviving 
partner from the executors of a deceased partner of the partner¬ 
ship stock at a valuation, the value of the good-will nnd of the 
trade-mark must be taken into account (/i). In taking the 
accounts of a partnership, interest after the dissolution will not 
in general he allowed to the partners on their respective capitals, 
though interest during the partnership with annual rests is 
allowed (/). Nor in the absence of social agreement will interest 
he allowed on the profits left by a partner in the business (/«•). 
Where after the expiration of the articles, B. carried on the busi¬ 
ness with A.'s capital (who was dead), it was held that after 
making B. an allowance for carrying on the business, the profits 
must be divided between A.\s representatives and B., according 
to their respective amounts of capital (/). 

Use of the name of the jinn a fter dissolution or ansiyninr.nt. 
—After a partnership has been dissolved, each partner is entitled, 
in the absence of express agreement, to carry on business in the 
name of the old firm (fa). And the assignment of the good-will 
and business will, it seems, include the exclusive right to use the 
name of the old firm (v). 

Conversion of jsirtnershi^ jn'ojniy. —If one of two partners^ 
carries off the partnership property, and pledges it without Vvith 


knowledge or assent of the other, this is not a conversion jf onn jty 
property by the pledgor, and does not render him liableLfj.’iy 
sued by his co-partner, as he has a right to pledge to theLd<r e 0 f 
of his limited interest, nnd to create a lien upon the parti j en nh> 
property (o). I y ° wn 


(/) Daff>y v. Darhy, 3 l)n*w. 4P5 ; 25 % 
L. J. tli. 371. 

(g) Sfeieited v. Bit If my, L. R. 6 B|. 

479 ; ib. 4 Cli. «S"3. 

(A) Hall v. Burro ur.t, 33 L. J. Oh. 
2Q4. / « 

(i) Barjtfid y. Loughhon/ugh, L. R. 8 
<h. 1 ; 42 L. J. Ch. 179. 

(i) DinJta m v. Bradford, L. R. 5 Ch. 
519. 


(I) Yntr* x. Finn, 13 Ch. I). 83A 
M Banks v. (Him)n, 34 L. iT 
591 ; 34 Hear. 5M. \ 

(*) J/»jf v. tValfrr, 10 Ch. D. 4J| 
(o) June* v. Bruton, 25 Iaw .T. W 
345 ; Priming r. Ld. GrrnrUlr, 1 T(l 
248 ; hnt he would, it Menu, be enti 
to an action of account under the 4 At 
c. Id, s. 27; Jntols t. Seward, fc. ] 
Eng. & Ir. Ap. 464. 


own 

iade 

note 
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SECTION II. 


OF JOINT STOCK COMPANIES. 


Joint stock conijxmies .—The rights inter sc of the members 
of a joint-stock company are regulated by the joint-stock com¬ 
panies’ Acts and by the memorandum and articles of association. 
Where these are silent the ordinary law of partnership applies. 
A company created a corporation under the Companies Act, 
18f>2(y>), is not thereby created a corporation with inherent 
Common Law rights. It is bound by its memorandum of asso¬ 
ciation, which is its charter, and a contract made by its directors 
upon a matter not included in the memorandum is not binding 
on the company, even if assented to by the whole of the share¬ 
holders ( 7 ); but such things as are fairly incidental to those 
which the company are expressly authorised to do may be 
done (>*)• 

Griitn'iil duticH of director *.—There is, by law, without any 
special provision fof the purpose, au implied and inherent term 
of the engagement or relationship subsisting between directors 
and shareholders, that directors shall use their best exertions in 
nil matters relating to the affairs of the company, that they shall 
not make any profit to themselves out of their trust or employ¬ 
ment, and that they shall not acquire to themselves, whilst they 
remain directors, any interest adverse to their duty (*). But 
their duty ns directors may be controlled and qualified by the 
rules and objects of the society, and the nature and extent of the 
authority delegated to them by their shareholders (/). Directors 
of a company are not, as such, trustees any more than they are 
agents of those who deal with the company; they are the agents 
and in some respects trustees of the company and its share¬ 
holders, not of strangers dealing with the company by way of 
contract. They are merely agents of the company in respect of 
the contracts made between the company and strangers (u). If 
they make any profit on such contracts, the profit belongs to the 
company (x). 

Liabilities of director .—If the directors exceed their powers, 


(;>) 25 & 26 Viet. c. 8!». 

(g) Ashbury Py. Carriage Cu. v. P.kke, 

L. K. 7 H. L. M3. 

(r) Atty.-OenL v. CrrtU hmdem Jig. 
C’>., 5* Ap. Cm. 473; I* rt We* of Eug- 
'land Hank, 14 Cb. 1). 317. 

( 5 ) Jtcvsnt 1 v. llmlhnr*, 1 V. k ('. 
Ch. C. 341; fJaskc/l v. Chataben, 16 


IVav. 360; CL Luxembourg Py. Co. v. 
M'lijnny, 25 ib. 586. 

(0 Jil*ck v. Mallahte, 27 Heav. 404. 
(k) Ferguson v. It’iho*, 1.. R. 2 Ch. 
77 ; IPilwn v. Lord Jlury, 5 Q. H. I). 
518, C. A. ; Poole's rase, infra. 

{x\ Liquidators of Imjvria! Credit Co. 
r. Cut ■...*»*, L.R. 6 H. U 189. 
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. .tent to any tingle shareholder to apply for and obtain an injunc¬ 
tion for the purpo&e of preventing the director and the majority 
of shareholders of a registered company from entering into 
contracts for the carrying on a trade or business and the accom¬ 
plishment of objects not warranted by the articles of associa¬ 
tion (r). The Court will restrain a public company, which by its 
deed of settlement was empowered to refuse to authorise a 
transfer to any person not approved by them, from refusing to 
transfer at all, though whether it would compel them to autho¬ 
rise a transfer of shares to a nominee of a rival company was 
considered doubtful (*). So the Court will restrain a railway 
company from paying dividends out of capital (/), or from prose¬ 
cuting a suit not instituted by it (it). 

The dtHHolutioii mid winding up of iryideral jut id-dock cum- 
'panics are regulated by the 25 & 26 Viet. c. 89 (a;). In order to 
bring a society or association within the operation of the Act, it 
must be shown that it was formed for the purpose of trading and 
making profit. Clubs, therefore, in the ordinary acceptation of the 
term, are not within the scope and operation of the statute (y); but 
benefit building societies and friendly societies have been held to 
be within the repealed Acts for which the 25 & 20 Viet. c. 89, is 
substituted (z). The assets of a company which is being wound 
up must be upplied in satisfaction pa ri [hihhu, of the liabilities of 
the company as they exist at the commencement of the winding 
up. Where therefore, prior to the winding up, a dividend had 
been paid under an inspectorship deed to some creditors of the 
company, but not to others, it was held that, there being no 
question of fraudulent preference, those who had not received any 
dividend were not entitled to a dividend under the winding up in 
priority to those who had (a). After a resolution for voluntary 
winding up, a shareholder cannot obtain a compulsory or super- 
visional order, except where the voluntary resolution has been 
obtained by fraud, or where creditors uppeor in support of the peti¬ 
tion (6). When the business of the company has substantially ceased 
or become impossible the Court will order it to be wound up (65). 


(r) Simpson r. Wedm. 7W. Hotel Co. 
( Limited), 29 L. J. Ch. 661 ; 8 H. L C. 
712. 

(a) Robinson v. Chartcrtd Bank, L. R. 
1 iq. 32. 

(0 Bloxam v. 3fdroj>. Ry. Co., L. R. 
3 C1l App. 337 ; Salisbury y. Mrirvo. 
Jiff. Co., 38 Law J. Ch. 249 ; ace Uouic 
v. GL WuL Rr L. R. 3 Ch. App. 
262. 

(/t) Kenuighan v. Williams, L. R. 6 
Kq. Ca. 228 ; sec Abraham* v. Lonl 
Mayor, «Ct\, nflamlon, L. R. 6 Kq. 625 ; 
Pickering v. Stephenson, L. K. 14 Kip 322. 


(*) Sec al*o the 31 & 32 Viet. c. 68, 
ami the 33 k 34 Viet c. 104. 

(y) St. Jamen’s CIhIi, In rr , 2 Do G. 
M. k it. 388. 

(c) SL George’s Benefit Building Soc,, 
In re , 27 L. J. Ch. 97 ; Nat. Indust. It- 
Prop. Soc., In re, 30 I* J. Cli. 94ft; 
Mid. C. Ben. Build. Soc., In re, 33 L. 
J. Ch. 739. \ 

(а) Re Smith, Knight, <fc Co., Kr parlr 

Ashbury, L. R. 5 Kq. 223. \ 

(б) In re Gold Co., 11 Ch. D. 701. 

(U>) In re Haven Oold Co., 20 Ch. J). 

151 ; In re German Bate Co., ib., 169. 
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Tmnef&r or mb of jti'ojtciit/ to another conyxyntf. —By the 
161st section of the Companies Act, 18G2 (c). where a company 
is ]>roposed to be or is being wound up, and its property sold or 
transferred to another company, the liquidators may receive shares, 
policies, Ac., of the other company for the benefit of their 
company (#/). It is no objection to au agreement between two 
companies under this section that it contains stipulations that 
the purchasing company shall tAke a portion only of the assets, 
or that the shares, Ac., shall be given directly to the shar eholders 
of the selling company, and not to the liquidator (e). 

Pad bn liable to be wwb contributor! cm. —By the 25 A 26 Viet, 
c. 89, s. 74, tire term “ contributory " is to mean every person 
liable to contribute to the assets of a company under that Act in 
the event of the same being wound up. By s. 75, the liability of 
any person to contribute to the assets of a company under that Act, 
in the event of tiro same being wound up, is to be deemed to create 
a debt of the nature of a specialty, accruing due from such person 
at the time when his liability commenced, but payable at the times 
when calls are made for enforcing such liability. By s. 88, in the 
event of a company under that Act being wound up, every 
present and past member of the company is to be liable to con¬ 
tribute to the assets of the company to an amount sufficient for 
payment of the debts and liabilities of the* company, and the costs, 
charges, and expenses of the winding up, and for the payment of 
such sums ns may be required for the Adjustment of the rights of 
the contributories amongst themselves. But no past member is to 
be liable to contribute to the assets of the company, if he has 
ceased to be a uicinl»er for one year prior to the commencement of 
the winding up. No past member is to bo liable to contribute in 
respect of any debt or liability of the company contracted after the 
time at which he ceased to be a member. No past member is to 
bo liable to contribute to the assets of the company, unless it 
appears to the court that the existing members are unable to 
satisfy the contributions required to be made by them. In the 
case of a company limited by Glares, no contribution is to be 
required from any member exceeding the amount unpaid on the 
shures in respect of which lie is liable as a present or past member. 
In the case of a company limited by guarantee, no contribution is 
to be required from any member exceeding the amount of the 
undertaking entered into on his behalf by the memorandum of 
association. The Act is not to invalidate any provision contained 


(«.*) 25 k 28 Viet c. 89. s. 161. of Ki*fst**-*/* '-Hull, 13 Cli. D. 808. 

(rf) There in a proyiso as to dissen- (#) /*t ir City Jnrtihiuut Co., 13 Oil. 
tient mejnbei* ; nnd >»j. 162, D. 470 

notice, as to which sec In rc L'moh Bn,d 
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in any policy of insurance or other contract, whereby the liability 
of individual members upon any such policy or contract is 
restricted, or whereby the funds of the company are alone made 
liable in respect thereof. No sum due to any member of a com¬ 
pany in his character of a member by way of dividends, profits, or 
otherwise is to be deemed to be a debt of the company payable to 
such member, in a case of competition between himself and any 
other creditor not being a member of tire company; but any such 
sum may be taken into account for the purposes of the final 
adjustment of the rights of the contributories amongst themselves. 
By the 80 &, 81 Viet. c. 181, s. 4, where a company is formed ns 
a limited company under the 25 & 26 Viet. c. 89, the liability of 
the directors or managers, or of the managing director, may* if so 
provided by the memorandum of association, be unlimited. By 
sect. 5, such director or malinger, in addition to his liability to 
contribute as an ordinary member, is to be liable to con¬ 
tribute as if he were a member of an unlimited company. But 
no contribution required from any past director or manager who 
bos ceased to hold such office for a period of one year, or required 
in respect of any debt or liability contracted after he ceased to 
hold such office, is to exceed the amount which he is liable to 
contribute as an ordinary member of the company ; and, subject 
to the provisions contained in the regulations of the company, no 
contribution required from any director or manager is to exceed 
the amount which he is liable to contribute as an ordinary member, 
unless the court deems it necessary to require such contribution 
in order to satisfy the debts and liabilities of the company, and the 
costs, charges, and expenses of the winding up. If the directors 
of a registered company have borrowed money, which has been 
applied bond jitJe to the purposes of the company, and the members 
or shareholders have hml the benefit of the transaction, the loan 
constitutes a debt due from the company, in respect of which con¬ 
tribution may be enforced, although no express power to borrow 
money had been granted to the directors (/). All persons who 
have purchased shares and received dividends (#), or who have 
applied for, and accepted and received, an allotment of shares (A), 
or who have agreed to take shares and subscribe capital for the 
pnrpose of carrying on the undertaking, or are actually holders of 
shares in the company, are liable to be made contributories to the 
debts and liabilities of the company, whether they have executed 
the deed o»; signed the contract, or hold their shares, as trustees, 

(/) Elect. TtL Cv., /* >r, 30 lV*v. (A) Jfr cn«, 84 L. J. Ch.'\623 ; 
226. ThoMtuHB ant, ib. 626 ; Cockney'f ease, 

(9) Barclay , Kc j*irtc t 27 L. J. Ch. 28 ib. 12; Worth, E*parte, ft. bm , 

664 * 
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or in their own right, or as mortgagees or creditors (£). * So'the 
subscribers of the memorandum of association are bound to take 
as many shares as they have subscribed for, whether or not the 
shares are actually allotted to them, if there ore shares in existence 
which can be attributed to them; and this objection cannot be 
dispensed with by the directors (!•), nor is it satisfied by the 
allotment st a subsequent period of nominally fully paid up 
shares ( l ). But it does not necessarily follow that, because a man 
has claimed to be a member and has attended a meeting in that 
character, and has been registered and returned as a member by 
the directors, he can be made liable as a contributory to the debts 
of the company (m). If he has offered to accept shares, but has 
revoked his offer before it has been accepted, and before any shares 
have been allotted him, he cannot be made a contributory, although 
shares have been subsequently allotted to him, and his name has 
been placed on the register of members and returned to the 
registrar (n). So, if he has never been a shareholder at all, and 
there has never been any privity between him and the company, 
but he has simply pm-chased shares in the name of another jierson, 
who has been accepted as a shareholder by the company (o). So, 
if he has accepted shares conditionally, and Jins been registered us 
a member, lie is nevertheless not liable to bo placed on the list of 
contributories, if the condition annexed to his acceptance of the 
shares has never been fulfilled, and he has never signed the deed 
of settlement or any subscription contract (/>). If, however, the 
members generally are neither party nor privy to the condition, if, 
for instance, it has been a mere private arrangement by the directors 
behind the backs of the members, the party cannot be relieved 
from the common burthen of the contribution ( 7 ). The register of 
members, therefore, is not conclusive evidence us to who arc and 
who are not contributories, as the court can put those on the list 
of contributories who are not registered ns members, and can 
strike out from the list of contributories those who are so regis¬ 
tered (r). Although there are many irregularities in the mode of 
transfer, and the clauses of the deed of settlement are not canned 

(i) Holt, Ex jnrir , 20 L. J. Cb. 413 ; (0 UhajertC* car, L. It. 4 Eq. 233 

Gay, Er. jmrtc, 21 ib. 284 ; Hall'* car, F»rhe* d- JatbV s car, L. J*. 5 Ch. 270. 

3 l>e 0. fc 8. 80 ; Price'* car, ib. 146 ; <«) E/edric Teh Co. v. Bunn, 29 L. J. 

Lmnsicn x. Buchanan, 4 ilaoq. Jl. I* Cb. 913. 

Cm. 959. As to liability of trustee*, we {*) Graham, Er 30 L. J. Bk. 
lair v. City of Glasgow Bank, 4 Ap 42. 

Cas. 337 ; CunniHuhaiH v. CUy of Glasgow (o) King's car, L. It. 6 Cb. 190 ; 40 

Bank, 4 Ap. Cos. 007; GUI ay it x. City L. J. Cb. 361. 

of Glasgow Bank, 4 Ap. Cm 632; C/re [p) Woof* car, S IK* O. & J. 91 ; 
v. Somcrvail, 4 Ap. Cas. 048 ; Brirt Irish Peat Co. x. Phillips, 1 3. 4 8. 598, 
com arui other cases, 4 Ap Cas. 547, et 029 ; 30 L. J. Q. B. 303. 
sea. ; u to executors, see Buchans car, (?) NickolCs air, 24 Hear. 041. 

4 Ap. Om 583. (*' Post, p 1019. 

t (Jc) Evans' case, L. 11. 2 Ch. 427. 
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out, yet ft transferee may, by becoming recognized and acting as 
a shareholder, be estopped from denying Ins liability as such, and 
his transferor may cease to be liable as a contributor}' (a). 

With respec t to limited liability companies, it lias been held 
that the shareholders may agree inter*/! to maike themselves liable 
to a greater Amount than the amount of their shafts,-and may be 
put on the list of contributories in respect of such amount although 
they are holders of fully paid-up shares (t). Although the share¬ 
holder’s name may have been removed from the list for years, yet, 
if this was not done according to the terms of the deed of settle¬ 
ment, he is still liable to be put upon the list of contributories (u). 
As to female contributories, sec s. 78 of the Companies Act, 1862, 
and see Ex jxirte Hatcher t 12 Ch. 1). 284 ; and .as to bankrupts 
and their trustees, see Ex /*nie Buddcn, 12 Ch. 1). 288. 

Cal/* on contributor in* c*iiv*fitutiny *jwialty debt*. —The 
liability of any person to contribute to the assets of a company in 
the event of its being wound up is to be deemed a specialty debt 
due from such contributory to the company (x). But calls founded 
on colonial Acts create only simple contract debts (i/). A share¬ 
holder in a limited company who is also a creditor of the company 
under a contract, is not, in the event of the company being wound 
up, entitled to set off the debt due to him against the calls, nor to 
set off against the calls a dividend which may hereafter come to 
him; but, upon payment of all calls which have become due, he 
is entitled to receive dividends at the same time ns, and at the 
same rate with, the other creditors (z). 

Frau'ln/nit rejurnrntation* by director* inducing jxniie* to 
become *Jnmliolder* afford no valid ground, as regards creditors, for 
resisting the liabilities attaching to the ownership of shares (a). 
Parties having taken shares, and held themselves out as partners 
and shareholders, cannot, by repudiating their shares on the ground 
that they have been defrauded, make themselves no longer share¬ 
holders, and thus get rid of their liability to the creditors of a 
failing concern (6). But, although they may not be able to 
exonerate themselves from their liability to creditors who may 
have trusted the company on the faith of their being shareholders, 


(*) Murray v. Hush, L. If. 6 H. L 
37. 

(/) Muxtreirn rn.tr, 1* ||, *20 Kip 885 ; 
McKnruu* ai.ir, 6 Cli. I>. 447. 

(m) fijjarL’inan v. JJrtuu, L If. 3 H. I*. 
171 ; /« rr E*]*trtn Tnoliwj €>., 1*2 Cli. 
D. 201. / 

(*) WcHtirv'-Ur. (JhrviH, 20 L J. Ch. 
760. 

iff) iVrUand Ry. Co. V. JHalr, 30 L. 
.T. Kx. 6 : 6 H. k N. 410. 

(:) Qrimcir* env, L. If. 1 Ch. 528 ; k-c 


alao /* re Whitehall* Co., 9 Ch. I>. 
595. 

(*») (kikes r. Tun} it aw l, I.. B. 2 H. L 
325 ; 36 L. J. Ch. 949 ; we lloldsvorUi 
v. City of (jlimpnc Hank, 5 Ap. Ca*. £17 ; 
S/oiir v. City Jkisk, 3 C. P. f). 282, C. A. 
(volnntnry winding up). *>. 

(5) IfrHtlrrmjH r. JU>yal Bril. Bank, 7 
KIL k IIL 364 ; Daniel v. Ray. Brit 
Bank', 1 II. k N. 681 ; WesUrn Bank of 
ScolUind v. Adi Ur, L If. 1 Sc. Aj»p. 146. 
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yet, as between themselves and the other shareholders, they may, 
in certain cases, successfully resist a claim to enforce a contract 
for the purchase of shares, by showing that they had been drawn 
in to accept shares by the fraudulent representations or conceal¬ 
ment of the directors (c) or the general body of shareholders (d). 
If the directory of a company prepare a document containing a 
false exposition of the state of the affairs of the company for the 
information^ of their own shareholders, and one of the directors 
exhibit* the document to strangers, for whose perusal it was not 
intended* the other directors and the company are not bound by 
. this unauthorised act, and are not responsible for the conse¬ 
quences thereof (e). And a misrepresentation of the effect of the 
deed of settlement by an officer of the company, will not release a 
shareholder, if it was no part of his functions to read, or explain, 
or expound the deed (/). By the Companies Act, 1807, s. 88, 
every prospectus of a company, and every notice, inviting persons 
to subscribe for shares in any joint stock company, must specify 
the dates and tire names of the parties to any contract entered 
into by the company or the promoters, directors, or trustees 
thereof, before the issue of such prospectus or notice, whether 
subject to adoption by the directors or the company or otherwise; 
and any prospectus or notice not specifying the same is to he 
deemed fraudulent on the port of the promoters, directors, and 
officers of the company knowingly issuing the same, as regards 
any person taking shares in the company on the faith of 
prospectus, unless he shall have had notice of such contract. 

Shareholders are never relieved from ln ing contributories on 
the ground that they had taken their shares on the strength of 
false representations made by third parties, and not by the 
directors who allotted them the shares ('/). And, whenever they 
rely on fraud as shielding them from liability on the partnership 
contract, they ought to show that, ns soon as they became aware 
of the deception practised upon them, they repudiated their shares, 
and disclaimed all further connection with the undertaking; 
for, if, notwithstanding the fraud, they were content to remain 
partuers and participate in profits, or in the chances of future 
profits, or attempt to sell the shares (A), they cannot avail tliem- 


(c) Roy. Brit. Bank, la re, SO L J. 
Ch. 322; SUunrCs ensr, I* M. 1 Ch. 
674 ? 35 L. J. Ch. 738; Rkkfs 2 
Do G. J. & H. 644 ; Jtrac Ric<r Co. v. 
Smith, K. 4 II. L. 65. 

(d) Ayre's case, 25 lk«v. 513; r.tax- 
goio Nat. Ex. Co. v. Jlreie, 2 Muoi. 103; 
Mixer's ease, 28 I* J. Ch. 879; 4 1* G. 
& J. 575, 683 ; BelCs case, 22 llcav. 40 ; 


Bloke, ex yirtr, 3* k i. Cli. 278; 34 
JJoav. 639. 

(') EiroTa ease. Royal Brit. Bank, Jn 
re, 3 IK* 0. k J. 440 ; Bigg, ex /»irtr, 28 
1* J. Cli. 50 ; IVorlh, ex writ, ih. 689. 
(/) ShefirhTs ease, 28 L J. Ch. 326. 
(g) Jh< rant /sense, 26 )Ie«v. 271. 

(A) Briggs, ex parte, k K. 1 Kn. 483 ; 
36 I. J. Ch. 520. 
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selves of the fraud (i). In^a case of fraud amongst the directors, 
in making it appear that they were entitled to commence business 
when the}* were not entitled to do so, there may be a defence by 
shareholders sought to be made contributories; but, if business 
bus been commenced, and eveiy one of the shareholders has been 
made liable for a large amount to the creditors of the company, 
contribution to the common external liabilities cannot be resisted 
on the ground that the directors made a mistake or a miscalcula¬ 
tion, and began business witli less capital than they ought to have 
begun with (fr). 

Every co-contractor under a subscription contract has a light 
to say that it was on the faith of the capital being found in the 
manner prescribed by that deed that lie concurred in the under¬ 
taking, and to insist that eveiy person who has signed the deed 
has become liable as a shareholder to the full amount of the shares 
for which lie lias signed, nnd should be placed on the register of 
the shareholders; and any underhand agreement between the 
directors and nuy particular subscriber, to the effect that lie 
shall not be called upon, and that his subr/wiptlou shall be merely 
nominal, and shall be used only as a bait to draw others in to the 
scheme, is absolutely null and void ( l ). 

The promoters of a company omitted from the prospectus two 
contracts entered into by them which were material to be known 
to intended shareholders, it was held (114) that the contracts ought 
tv) have been specified and (a) that the words “ knowingly issuing," 
in section 88 mean iiitontionully issuing although under a bond 
fide belief that the contracts need not be specified (o). The 
shareholder has a light to stand upon his contract, and if he has 
done all that can be demanded of him under it lie is not bound to 
do more and to inquire into whether nil is fair and according to 
the provisions of statutes (/>), but he cannot escape from his con¬ 
tracts or engagements by alleging that he was induced to enter 
into them by misrepresentation ( 7 ). 

Fiundidc.nl rc/nr*eidatiuiix by iuvniotcrn .—A lease of a phos¬ 
phate of lime island was contracted to be sold to an agent for 


(0 Jtr/Xaii Lift A*4. V. yljftrOHgh, 6 

KIL Sc III. 7#*;'•!« I*. J. *.». 11.; H7/- 
kineon'* nix, L II. 2Ch. 630 ; 3d L J. 
Cb. 4S9; U'hitfhonir'nntx, I.. II. 3 Ki|. 
790 ; Doa W* nut, L. II. 5 H. U 343 ; 
AMnf, mm, I. ]{. 9 263 ; AIcNciC, 

aw. L H. 1ft Km. 603. 

(k) fsiityiGurlh. * Km-ntur*, rx jxui', 20 

J- J. Cb. /I 1* O. J. & K. 17. 

(l ) D>nut*MB cam-, 4 K. k J. 698. 

(nt) By Common Pica* Division, and 

hy Cockbuni, C. J., nml Urelt, L. J., 
dws. Kelly, U. B., aud Bmuurdl, L. J., 


sc* Sitlfieu a v. Metcalfe, 5 C. P. 1>. 
666 . 

(w) By Common Plcaa Divlaion, and 
l»y * ockburo. C. J., Bnunwoll uud Brett, 
kJJ. 

(o) Tajycruu v. Grant, 2 C. P. D. 469; 
>«t Gorcr'* cox, 1 Ch. D. 182, a9 ex¬ 
plained by James, L. J., in Keic Sombrero 
Co. v. Krlangrr, 5 Cb. D. 118. 

(y) Wntrrhovxc y. Jamieeon, L. R. 2 
.Sc. App. 29. 

(7) (A tin v. TurqHand, In re Oeerend 
A- • lumen, L. II. 2H.L 326. 
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some speculators (the promoters of the plaintiff company) and he 
agreed to sell it to a trustee for the plaintiff company for doable 
the price; the speculators (promoters), and their agent suppressed 
the fact that thtey were the real vendors, and that the company 
was giving double the price, and inserted in the prospectus state¬ 
ments, leading shareholders to think the contract had been 
approved by five directors, which was untrue, and it was held that 
the promoters stood in a fiduciary relation to the company, and 
that the contract must be set aside (r). And where a fraudulent 
promoter has made a secret profit, he cannot be ullowed to 
retain it (a). 

Shaven to be }*ttd v/» in full.—By the 25th sect, of the 
Companies Act, 1867, it is provided that every share in any com¬ 
pany shall bo deemed to have been issued and to be held subject 
to the payment of the whole amount thereof in cash, unless the 
same shall’ have been otherwise determined by u contract duly 
made in writing and filed with the Registrar of Joint Stock Com¬ 
panies at or before the issue of such shares (/). Any bond fide 
transaction between a company and a shareholder, which if the 
company brought an action against him for calls would support a 
plea of payment is •* payment in cash ” within the above section ( u) t 
but although the transaction he bond fide, if wlint is done would 
not support n plea of payment, there never being auy liability to 
pay in cash, the allottee of the shares is liable to be put on the list 
of contributories (r). Where shares have been allotted as fully paid 
up, and no contract has been registered under the above section, 
yet if the shares have been transferred by the allottee, without 
notice Hint they are not fully paid up, to strangers, such strangers 
can give a good title to them ns fully paid-up shares to the pur¬ 
chaser, even if such purchaser be the original allottee (y). 

If a company agree to pay in discharge of u debt by fully paid- 
up shares, they must either do so in fact or register a contract under 
section 25 ; and if they do not the)* we liable in damages for 
negligence, and the fact that the shareholder lias the contract in 
his hands and omits to register is not it seems contributory 
negligence (s). 

(r) New Sombrero Pho»}Aatr Co. v. taw, 14 Ch. I>. 432. 

Erl anger, 5 Ch. 1). 73 ; U Ap. On. 121S; (*) Sjunju'x rant, L R. 8 fit 407 ; In 

k«o In re British S'"nth** Pajor 7!os C>.. rr Jhrnne-m-Fumes* hirestment Co., 14 
17 Ch. D. at |». 471 ; » of a private Ch. 400. 
company and no one iloceiviil. W Whdr * case, 12 (2i. 1). 511. 

(«) fltujtwli v. Carlton , 6 Ch. I>. 371 ; (ft) Ih note’s rum-,, supra. 

Emma Silver Mining Co. v. t/ivnf, 11 (r) In rc Oarernwcnt Security Co.. 

Ch. D. 918. Murlfortl'n claim, 14 Ch. 1). 084 ; Cheat 

<0 30 k 31 Viet c. 131, 8. 25 ; arc Jus’mlinn O'rlU Co., export* Apjtleyard, 
flurkins/iaw r. Nieotln, L U. 3 A|«. (V*. 18 Ch. I>. 537; see however J/ouMs- 

1004 : Audcnon* at*, 7 Ch. D. 75 ; Ih vwfA y. City of Olatgotc flank, 5 Ap. 
Jtuvignc’s cam:, 5Clt V. 306 ; Barrow’s Co*. V7 ; jMot, p. 1177. 
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. Limitation of the liability />/ contribatwiee .—If several 
persons unite together in a joint undertaking\oi: partnership, and 
in doing so contract between themselves that no one except the 
managers shall be liable beyond a given amount, &is, although of 
no effect as regards strangers, is a perfectly valid and binding 
provision, limiting the liability of the shareholders vrs. between 
themselves; and it is not in the power of any majority of the 
shareholders to bind a minority of them to any alteration of this 
provision. No single member of the company can,,os between 
himself and his co-partners, be deprived of the benefit of this pro¬ 
vision without his express consent (a). When the deed of Settle¬ 
ment and the contracts of the company provide for the’formation 
of a capital fund by subscriptions and shares to meet the debts 
and liabilities, and declare that the directors on<l sharaliohlers 
shall not themselves be personally responsible in respeU thereof, 
but that the fund alone shall be answerable, the shardioldys can¬ 
not be called on to pay more than the amount of their several 
subscriptions to the capital stock (6), unless the party dealing 
with the company had no notice of the limitation of liability, and 
contracted in ignorance thereof (<•). Hut the creditor* are of 
course entitled to have the fund made available, and may enforce 
payment from the shareholders to the full amount of their sub¬ 
scriptions and sliari s (*/). 

With respect to the liability of joint-stock banks of issue, 
sect. 182 of the Companies Act, 18G2, is repealed by the 42 A 
48 Viet. c. 76, and they are not entitled to limited liability in 
respect of their notes, and the members continue liable in respect 
thereof ns if such bank* were registered ns unlimited companies. 
And in the event of a winding up, in case the assets ure not suffi¬ 
cient to satisfy the note-holders and the general creditors, the 
members after satisfying the note-holders shall contribute a sum 
equal to the amount received by the note-holders (e). 

llelenee of the liability to contribute by a tnrnsfer of the ttharcs. 
—All transfers of shares made after a winding-up order has been 
obtained must be shown to be bond fule transfers, not clothed , 
with a trust for the benefit of the transferor, enabling him to 
rely on the transfer in the event of the company turning out illf-* 
and to claim back the shares if it turns out well (/), nor mere, 
colourable devices for shifting the liability attaching to the owner- • 

I 

(*) Hi'f *'•* }• > /»'»■/«, 22 IW. 120; 1 ]f. k X. 299: 2rt L J. Kx. 202. 

26 L J. CIl i.OS. (#0 20 I* J. <1i. 

(6) Alkoiaivm Lifr >oc , In rr, 4 TuUot, • i jm/ir, 10 Jur. 865. 

K. fc J. ^49 ; 28 L J. Ch. 385 ; Jsth- {•) 42 A 43 Viet. c. 76, a. 6. < 
bridge v. Atbo*«, L. K. 13 Fn. 547. (/) Chiuuri's 1 John*. 717 ; Dc 

(e) fioeOoti v. Srv >'/•', *’c., /**. ***., Part\ ea 28 L. J. ill. 760. 
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ship of the shafee-a resgfcwible proprietor to a man ©f 
straw (tj). Jf. the ^do'n&nt of tho* dirertors is required to the 
transfer, th*fc ddriait must'be expressly or impliedly obtained (A). 
If the transferee has executed the ovdinary form of transfer deed, 
and has corieijanted or agreed to hold the shares upon the terras of 
the OngraaLtffefed of settlement or subscription contract, or upon the 
terms on ifhich the transferor himself held them, the contribu¬ 
tion due from him will be a specialty debt, and the company will 
be entitled (orank as specialty creators upon his estate in respect 
thereof • Where one of the rules of a mining company enabled 
any • 6f shareholders to determine their liabilities on giving 

notice,to fh^purser of their desire to retire, and depositing with 
him a trartbfer of their shares, and signing a relinquishment of 
all claims on tlie company in respect of their shares, it was held 
that.shprdhelders who had complied with these formalities could 
riot be^madb contributories in respect of the debts and liabilities 
6f the company (1). But, in general, a shareholder who has 
transferred his shares, but whose transferee has not been 
registered in the share register book, will be liable to be made a 
contributory to the'company, unless the proposed transferee 1ms 
acted as the owner of the shares (Z), or unless the non-registration 
of the transferee is owing to the default of the company (in). 

All contracts and transactions between the directors and 


shareholders, which arc to have the effect of allowing certain of 
the members to* transfer their shares to the company mid retire 
from the concern, without substituting the liability of any new 
members in their stead, apparently enabling shareholders win/ 
may have the command of money to escape from all further 
liability at the expense of their co-partners, are regarded with the 
greatest distrust, and will in general be invalid. If the transac¬ 
tion is not in truth a transfer within the intent and meaning of the 
statutory or authorised regulations, if, for instance, no substituted 1 
shareholder is introduced into the eompany, but the pretended 
transfer is a mere scheme between the directors and certain 
shareholders to enable those shareholders to withdraw from the 
liabilities and responsibilities of a failing concern, on giving up 
their shares to the company, in a mode which is not sanctioned 


[g) Merica* A: South Jmer. f'*, /*/*, 
■27 Beav. 486 ; 28 k J. Cli. 628 ; 30 I*. 
J. C'Il 113; fiiuUl, u- pnrU, 31 k J. Ch. 
♦ ; Jfiaton, tr part*, 31 I* J. Ch. 310 ; 
JSf'aJrie Telegrupk Co. t m n, 30 
143? 31 L. J. Ch. 4 ; M Urit's mv, k 
it 6 Ch. 659 ; 39 k J. Ch. 837. 

(A) Boy. Brit. Bank, m ic, 3 Dc <!. 4. 

J.433. 

. (0 Hag v. Willoughby, 22 k J. Ch. 


253. 

(4) F'Hri, r* t*ntr, 22 k .). <Tl. 692 ; 
Bin*," pul', 28 >b. 894. 

(/) IVnpm » Male, «(*., O*., in ir, 28 
k J. Co. 875 ; Murrnn v. Buih, L it. 6 
H. k 37 ; antr, a. 812. 

(*) PyfCs o>*, L It. 4 Ch. 768 ; 38 
k J. Chi 725 ; Loire's <-#v, L.I9 £q, 
589 ; 39 k J. Ch. 468. v 

3 a 
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or provided for by the deed of settlement, the transaction will be 
invalid, and the retiring members will not be released from 
liability (n). If, on the other hand, the transaction, though not in 
strict accordance with the mode of transfer prescribed by the deed 
of settlement, is, nevertheless,*such a mode of transfer of shares 
and of retirement from the company as has been recognised (o), and 
adopted and acted upon by the general body of shareholders, and is 
not a contrivance to enable certain shareholders, having capital, 
to get rid of the responsibilities attaching to holders of shares in 
an insolvent partnership, but is a txmd Jule compromise of a 
controversy between the directors and a particular shareholder 
with the view of enabling such shareholder to withdraw from the 
company ( p ), the transaction cannot be treated as a void trans¬ 
action ; and a company is not entitled to treat a transfer as void 
merely because there has not been an observance of those forms 
and ceremonies which their own irregularity and neglect have 
made it impossible strictly to observe ( 7 ). And, in the ease of a 
bond fide transfer, when the liability of a new shareholder is 
intended to be substituted in the place of a retiring member, the 
transaction will be upheld, if it has been recognised and adopted 
by the company, although it is not strictly correct in point of 
form (r). If the provisions of the deed of settlement with respect 
to the admission of new members and shareholders have syste¬ 
matically been disregarded, and some new mode of making a man 
a shareholder has been adopted by common consent, or with 
general acquiescence on the i>art of the shareholders, such new 
mode of admission will be binding on the company and on the 
party who has agreed to accept shares and become a member (#). 

If a contract in writing for the sale or transfer and acceptance 
of certain specified shares has been entered into, the party who 
has agreed to accept the shares is liable to be placed on the list 
of contributories; and such a contract may operate as releasing 
the one party and rendering the other liable as a contributory, 
although no transfer deed has been actually executed and 
registered, and the forms necessary to complete the transfer have 
never been gone through (0* If shares nre transferred to a party 

(h) Morgan, rz partr, 18 I* J. Cli. 3 IV O. J. k R 41. 

268 ; Kr partr 21 ib. 690: Er (?) flaggr, ex jmric, 20 I* .1. Ch. 229 ; 

parte Jit Kuril, 24 ib. 130 ; Rrjnrtc Stun- Jmijia at*-, i I)e G. k J. 688. 

/ui/>t, 19 ib. 389 ; /■'« Nncrasilr, dr., 24 (r) Murray v. Hn*h, L X. 6H.L 37. 

Law T. R. 88; Sparhnaa'a en*r, 34 I* J. (*) Walter* com, 3 De (1. k S. 156: 

Ch. 321 ; Stanhope'* mar, L. R. 1 Ch. Jiorgntr v . Shortridgr, 5 H. L C. 297. 

161 ; 7/t ro Export a Trading Co., 12 Ch. (0 Som/enou't cane, 9 IV (f. k S. 66 • 

D. 191. / CorUmra, ex parte. 20 I*. J. Ch. 138: 

(o) Hr Dti'k Prve. dr., 33 I- J. Oh. Bernard, ex pa He, 21 ib. 468 ; Yettaad, 
92 ; Brothcrhutjd n rate, 31 lVa. 365. rr /tatir , ib. 582 ; Jilt i/e't care, 3 IV G. 

(]>) Jjord Bel/vircHs ease, 34 ib. 503; k 8. 157. 
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without his knowledge and assent, the transfer is invalid (u), and 
the transferee cannot, of course, be mnuc liable to the debts of 
the company; but, if the transferee, by his acts, adopts the transfer 
—if he assumes to be a proprietor, and thinks fit to avail himself 
of the benefits and advantages' of proprietorsliip-—he is to all 
intents and purposes a member of the company, and cannot avail 
himself of the objection that the various formalities required by 
the deed of settlement, to make a man a shareholder, had never 
been complied with [x). 

Beltane from liability to contribute by reason of a forfeiture 
of shares. —A clause that upon non-payment of calls the shares, 
shall be ipso facto forfeited, operates as forfeiture only at the 
•option of the directors (y). But, if the directors lmve declared a 
forfeiture of the shares, and had power so to do, and the power 
has been properly exercised, the holder of the forfeited shares, 
.being no longer a shareholder, cannot be made a contributory ( 2 ). 
But, it there is a winding up of the company within a year, he wilL 
be liable to be put upon the list of past members as a contributory 
in respect of the- forfeited shares (a). If the forfeiture is a 
nullity, as, for instance, if it lias been illegally made, or if there 
is no clause in the deed of settlement or articles of association 
authorising the forfeiture, the shareholder will not be discharged 
from liability, and his name must be retained on the list of con¬ 
tributories (/>). But, if there is a valid resolution declaring a 
forfeiture, it is immaterial that the name of the owner has uot 
been removed from the register (r), or that it had never beerf 
placed upon it (d), or that notice of the forfeiture has not been 
given to him (c). 

Power of com/tony to purchase, its own shares. —A company 
1ms in general no power to purchase its own shares. It may not 
do so for the mere purpose of trafficking in them and making n 
profit thereby (/); but it may, under its articles or memorandum, 
have power to purchase for the purpose of earning out an 
arrangement for the benefit of the company (ff). By the 30 & 8L 
Viet. c. 131, 8. 0, companies have power given to them to reduce 
their capital (h). 

Extent and duration of the liability of outgoing and incom- 


(K) Jfen/u-juy, ex parte, 2 Mar. k Oonl. 
207 ; Orinncorth and Smith's rate*. 4 Do 
<S. k J. 544. 

(*) Mag Hire' » case, 3 Do (I. k 8. 35. 

(y) Bigg's case, 1^ It. 1 R|. 309. 

(:) IKouku/on's erne 4 Dr O. kJ. 445; 
28 L. J. Ch. 721. 

(а) Cregke’s car, L K. 5 Ch. 63. 

(б) Barton, rxptnir, 28 K J. Ch. 637; 
Jones, ftp parte, 27 »*. 668 ; tJavxdtt ease, 
L. R. 6 Lij. 77; In re London d- Pror. 


Coat Co., 5 CJl D. 525. 

(r) Lyster's cate, L. R. 4 Eo. 283 ; 8ft 
L. J. Cli. 616. 

* (rf) Sucira case, L. R. 5 Ch. 22. 

(/) Knight's case, L. R. 2 Ch. 321. 

(/) Hairs case, 5 I- R. Ch. 707 ; Hope 
v. International Sorirli,, 4 Ch. D. 327. 

(<7) In re Dron field Sill-stone Co., 17 
Ch. D. 76. 

(*' See In re Dronfield SWcstone Co 

SHpn 
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ing sArtre/tofrfera—Generally speaking, when a mail -comes in as 
a purchaser of shares in a joint-stock company, he takes them 
with all their rights and liabilities, so that, if a liability to a loss 
has been incurred before he purchased, he may be called upon to 
contribute thereto as soon as he lias accepted a transfer of shares 
and become a shareholder in the concern (»). But, if the deed of 
settlement provides that a selling member Bhall be absolved from 
future liabilities, but shall remain liable for losses already incurred, 
and also provides for the publication of half-yearly balance-sheets, 
showing the half-yearly profits and losses, which balance-sheets 
are to be binding and conclusive on all the shareholders, unless 
some error be discovered in them within a certain limited period, 
and the partners deal with each other upon the footing of the 
accounts furnished, the losses to which an outgoing shareholder 
continues liable, notwithstanding a transfer, will, as between the 
members intei' «•, be those which appeal* on the face of such 
published balance-sheets (£). No person can be settled <Jn the 
list of contributories ns a past member until it has been actually 
ascertained that the present members are unable to satisfy the 
contributions required to be made by them (/). But, when settled 
on the list, he is liable to contribute in respect of debts and 
liabilities contracted before he became a member (m). The flis- 
charge of a contributory who' is a member at the time of the 
winding up will not rclc*js6 him from his liability to indemnify the 
past member, his tjnfasferor, where the company is wound up 
NriiHm twelve months from the transfer (n). 

LiabUitifXi of hwJjtnuls, real and pnnonfd repi'etentutivcK, 
fonr8-(tt-law',<]rvi»cf* t andayntributorie *.—A husband 
who has received dividends on shares standing in his wife’s name 
is liable to be made a contributory, unless the shares were pur¬ 
chased by the wife without the participation of the husband, and 
the company has dealt with the wife exclusively as a married 
woman having a separate estate, and the question of right and 
liability is confined to the shareholders inter (o). The real 
and personal representatives of deceased shareholders and parties 
who have covenanted or agreed to subscribe a certain amount of 
capital to the joint stock of the company, or to take shares in a 
completely formed and established company, are liable to he made 


(0 Cape a cxecuton, ex parte , 2*2 L. J. 
Ch. 601 ; Mayfuic, ex parte , 24 L. J. Ch. 
363. 

(fc) Holme, o’ m nrte, 22 L. J. Ch. 228. 
(0 HeedAam'* boat, I- R- 4 Eq. 135 ; 
38 L. J. Ch. 665 ; Andrexc's cose, L. If. 
3 Ch. 161 ; see the 26 A 26 Viet. c. 8*. 
e. 38 (3h 

(«) Hcltxrfs case, L. R. 6 Eq. 509. 


(h) Robert* v. Crowe, L. R. 7 C. P. 
629; 41 I- J. C. P. 198 ; NcriWa case, 
L. R. 6 CL 43 ; 40 L. J. Ch. 1; Hudson's 
case, L. R. 12 Kq. 1 ; 40 L. J. Ch. 444. 

(o) Burlinson's case, 3 De G. A 8. 19 ; 
Sadler's case, ib. 42; Angas, ex parte, 1 
ih . 560 ; Lunrd, ex parte, 1 De O. F. A 
J. 533 ; 29 L. J. Cb. 269. 
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contributories to the extent of the assets in their hands, bat no 
further, unless the personal representatives themselves have con¬ 
sented to become, and have been accepted as, shareholders in 
their own right ( p ). All the real estate of deceased shareholders 
in the hands of the heir-at-law or of u devisee may be charged 
with the liabilities of the company incurred long after the death 
of -the shareholder, although the shares may be in the hands of 
th6 personal representatives; for, if these last have no personal 
assets in their hands sufficient to satisfy a call made by the court, 
both the heir-at-law and the devisee must contribute in respect of 
the real assets received by them. The devisee, however, on being 
placed on the list of contributories in respect of the real estate of 
the testator in his hands, will have a right, as between himself 
and the other members of the company, to require that all the 
personal estate of the other members liable to contribute shall be 
first applied in liquidation of the debts of the company, so that 
the rfal estate in the hands of the devisee is not liable until all 
the available personal estate of the company and the shareholders 
has been exhausted (</). 

Where a shareholder, having bequeathed certain shares in a 
banking co-partnership to her son, and appointed her son and C. 
her executors, died, and the two executors proved the will, and 
presented the probate at the office of the company, where it wan 
entered in the books, together with the names of the executors, 
but the shares continued standing in the name of the deceased 
shareholder, and the dividends thereon were paid for many years 
to the son to whom they were bequeathed, and the executorship 
affairs were wound up except with reference to the shares in ques¬ 
tion, and the company became insolvent, it was held that the 
executors were liable ns contributories iu their character of per¬ 
sonal representatives of the deceased shareholder (/•). There 
cannot be a discharge of the testator's estate but by the substitu¬ 
tion of another person liable (*). The trustees of the estate of 
every bankrupt shareholder are also liable to be made contribu¬ 
tories in respect of the estate of the bankrupt in their hands; but 
they are not subjected to any personal liability by the qualified 
insertion of their names in the list of contributories, unless they 
are guilty of some plain breach of duty (£)• The order of dis¬ 
charge of a bankrupt shareholder, is, of course, a bar to all 

(u) Blakeley, ex va,ie, L. R. 3 Ch. (r) Ex part* Crosfield, 16 Jur. 7S1. 

154 ; ThoutaJa auc, 1 Do 0. k S. 579; (*) Ex parte Wood, 22 L. J. Ch. 865 ; 
Robinson's case, 20 L. J. Ch. 297. 17 Jar. 813 ; Kune a Executors, 8DeO. 

(a) Homer’s dev., ex parte, 21 L. J. Jf. k G. 280. 

Oh. 832 ; 2 J)e 0. It k G. 366 ; Tur - (0 Kujkts auignee*, 3D«aU 

quand y. Kirby, 36 L. J. Ch. 570; L. R. Ill 
4 Eq. 123. 
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calls made on him for contribution before the date of his 
bankruptcy (&)• % 

RitUwiy companies — Contnut* ultra vires.—Railway com¬ 
panies, like registered joint-stock companies, are not entitled to 
engage in business not authorised by then* Act of parliament. 
Although, therefore, the Act of parliament which constitutes and 
incorporates the company contains no proliibition against the 
‘ company’s engaging in any business except that of making and 
maintaining and using the railway, yet, if all the shareholders 
excepting one agree to carry on a different business, that single 
dissentient shareholder may go to the court for an injunction (x). 
But acquiescence on the part of those who complain of the viola¬ 
tion of the principle will induce the court to refuse relief; they 
must come with diligence to assert their lights (y). 

Powers of the. director *.—As a general rule, the directors have 
no right to pledge the funds of the company for the purpose of 
supporting the operations of another company, or for carrying on 
a new trade, or for any transactions different from those they are 
expressly authorised to carry out. If the company has possessed 
itself of shares in another independent railway company, it cannot 
legally, if there be a single dissentient shareholder, increase the 
number of its shares, or apply its funds for the support of the 
second company (s). If it has been authorised to make a railway 
to the banks of a navigable river, and erect thereon wharves and 
warehouses for the reception and storage of merchandise, and 
empowered to raise funds for these purposes, it cannot law¬ 
fully apply such funds when raised in deepening the river and 
improving the navigation thereof («). If, under separate Acts of 
parliament, the company has power to construct branch railways 
in connection with its main line, and to raise capital for the 
purpose, it cannot lawfully apply the money .raised for the con¬ 
struction of the branch railways to the prosecution of works on 
the main line (6). But a railway company authorised to construct 
a railway on the broad gauge may lay down rails on the narrow 
gauge (c) ; and, when authorised to contract with other companies 
for the use of the railway, or for the passage thereon of the 
carriages and engines of other companies on payment of toll, 
may make any bond fide bargains for carrying into effect the 

(u) Chappie'i ctuc, 5 Dc G. k 8. 400 ; Bear. 466 ; 2 Hoc. k (!. 146 ; ffooks v. 
Parbury, « parte, 30 L. J. Cfa. 513. Loud. 4- S. IK., 17 Jur. 365. 

(*) Att.-Gen,. v. Gt. North. 1ty. Co., (:) Salomons v. Laing, 12 Baav. 389. 

29 L. J. Ch. J8 ; Hart v. lutul. 4- ( a) Hunt v. Shreurs. 4 Chest. Ry. Co., 

North. West. Ry. Co. 30 L. J. Ch. 817 ; 13 lleav. 1. 

Forrest r. Manchester, Sheffield 4 Li*- (6) Bityshuic r. East Un., 2 Mac. k 
cvlujthire Ry. f.'o., 30 Beav. 40; AIL- Got. 389. 

Gen. v. Gt. Rant. Ry., 5 Ap. Ca*. 473. (c) Reman ▼. Rafford, 1 8im. N. 8. 

[y) Graham v. Birk., 4e. Ry. Co., 12 550 ; 15 Jur. 914. 
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objects authorised, however imprudent and unwise the contract 
may be (d). 

Applications to parliament for an extension of the power's of 
the company. —It is competent for the corporation at any time to 
apply to parliament to vary or extend the objects for which the 
company was originally incorporated, and to enter into contracts 
for works and services, and employ their funds in furtherance/f 
such an object (e) ; and it is not within the province of u court to* 
decide on the propriety of the application, or to interfile topre- 
• vent it. But the court will, in certain cases, interfere to prevent 
a company from using its funds, and pledging its credit, aud en¬ 
tering into contracts, for the purpose of such an application (/). 
If the Act is obtained, provisions are generally inserted therein 
prescribing the mode in which the costs and expenses in¬ 
curred in the procurement of the Act are to be defrayed. 
These are either made a cliarge uj>on the general funds and 
property of the company, or upon the capital to be raised under 
the new Act ( 7 ). 

Void conti'acts by chairmen of milioay coni /Miniex. —Where 
the chairman of the South Eastern Railway Company promised 
the managing committee of a proposed Deal and Dover Railway 
Company that, if the committee went on with their project aud 
applied to parliiunent for an Act of incorporation, the Soutli 
Eastern Railway Company would, in case of the rejection of the 
scheme, insure the committee against loss, Ac., and an action was 
brought against the chairman for a breach of his undertaking, it 
was held that the contract was void, as it was a premise that the 
South Eastern Railway Company should do an act which was 
contrary to the public law of the country, of which law ull the 
parties to the contract were bound to take noticed). The 
managing body of a railway comi»aiiy has no power to enter into 
a contract fixing and regulating the future traffic which may be , 
carried on upon a line of railway which the company may there¬ 
after be empowered to construct, so as to give to another railway 
company an interest in such traffic and profits ( i ). 

Money borvotved by dinrtun on lUbentnrex. —When directors 
borrow money on debenture, in pursuance of the statutory power 


(d) South York. Ry. Co. r. W. AW*., 
9 Kxch. 55 ; 22 L J. fa. 305. 

(e) Bateman v. Mayor, At., 1 / AMon- 
untler-l.ytte, 3 H. ii N. 323 ; 27 L. J- 
Ex. 458 : see Llanelly Ry. Co. v. L. A: 
N. W. Ry. Co., L. K. 7 H. L. 550. 

(/) (/real West. Ry. Co. v. Runout, 5 
Dc Gex k Sra. 290 ; Winch v. Birk., Ax., 
16 Jur. 1085 ; Ware v. Grand Jute., t 
Kuan, k M. 470. 


(g) Aft.-Gen. v. EatdJukc, 22 Uw T. 
R Ch. 20; AtL-Gen. r. Guard. South- 
am/d., 17 Sim. 6; AtL-Gen. v. Andrews, 
2 M'N. fc 0. 225; Sterens v. South Det. 
Ry. Co., 13 Hear. 59. 

(A) Macgrtyo - v. Deal, Dover, Ac., 18. 
Q. R 618; 22L. J. Q. a 69. 

(*) Midland Ry. Co. v. London A- 
Norik W-Aern Ry. Co., L. K. 2 En. 
624 ; 3*i h J. Cb. 81. 
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conferred upon them, charging the G> 11 $ or rates tlrey are autho¬ 
rised to levy with the re-payment of the money advanoed, and 
not entering into any personal covenant in their own names on 
behalf of the company, they incur no personal liability ( k); but, 
if they exceed their borrowing powers, or do not pursue the 
authority given to them, they may render themselves personally 
responsible for falsely representing that they had power to borrow 
the money on the credit of the undertaking, and had charged the 
tolls, or Ates, or funds of the company with the re-payment of the 
money (J). Where a railway company, by debenture, ussigned tq 
the plaintiff “ the undertaking, and all tolls and sums of money M 
arising by virtue of their Act of incorporation, to hold until prin¬ 
cipal and interest were satisfied, the principal sum to be re-paid 
by a time specified, it was held that the last-named stipulation 
amounted to a covenant on the part of the company for the pay¬ 
ment of the money (m). A mortgage or bond for securing money 
borrowed by a railway company, according to the form in schedule 
C., annexed to the Companies Clauses Consolidation Act, 1845, 
charges the “ going concern ” created by the Act, and the earn¬ 
ings of the undertaking, but not the surplus lands of the com¬ 
pany or the proceeds of the sale of them (n). But a company 
may give a specific cliurge on the moneys to arise from the sale 
of its surplus lands for a debt due to the contractors who have 
constructed the works (o); or a company may issue bonds or 
obligations binding all their “ estate, property, and effects,” if 
' they are empowered to do so by their articles of association ( 2 >)» 
but this will be subject to the power of the directors to dispose of 
such property for the purposes of carrying on their business ( 7 ). 

Bonds and loan notes by directors .—Directors of railway 
companies cannot borrow money, except in the way authorised by 
the special Act. When they are empowered to borrow on mort¬ 
gage, this is a special, limited mode of borrowing, and* they 
cannot borrow on bond or loan note, so as to charge the company 
with the re-payment of the money; but, where there is a debt 
due to contractors in respect of work done for the company, a 


(*) Pontct r. JkuisMioU Can. Co., 4 
8 c. 189 ; JKrdue v. Price, 11 M. fc W. 
427. 

(0 Colic* t. Wright, 8 Ell. k B1. 647; 
26 L. J. Q. B. 147 ; 27 ih. 217 ; PolhiU 
v. Waller , 3 B. k Ad. 124 ; Cknuleo r. 
Brunswick JhtiMhgHoc., 6 1). R 1). 696. 

(m) Hart r. Jins', Un. Jty. Co^ 7 Kxch. 
246 ; East ,r J, Ax. v. Hart, 8 Exeb. 
116 ; Jackson i. H. E. Jty. Co.. 7Ch. D. 
673. 

(*) Lcgg y. Afothicson, 29 L. J. Ch. 
384; Funis** v. Calcrluit* Jly., 27 Bear. 
368; Gardner t. London, Chatham, & 


J)orcr i: V . Co., L JL 2 CL 201; 86 L. J. 
Oh. 323; ace AUrcc. v. Ha we, 9 Ch. 1). 
337; In rc Hem* Jtay Co., 10 Ch. 1). 
42; 5 B. k 8. 688. 

(a) Gardner r. London, Chatham «t* 
Borer Jiy. Co., L. R. 2 Ch. 201; 36 L. J. 
Ch. 823.“ 

(y) In rc Florence Land Co., 10 Ch. 
D. 630. 

(a) Id.; *eo also In rc Hamilton's 
Windsor Ironworks, 12 Ch. D. 707; 
Uodson y. Tea Co., 14 Ch. D. 869'; aa to 
uncalled capital, aee In rc Colonial 
Trusts, 16 Ch. D. 466. 
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bond acknowledging the debt and binding the company to pay if 
may be issued Jr). A railway company, haring no poweij to 
borrow, sold tlieir rolling-stock to a wagon company, a*id agreed 
to pay the wagon company a rent for tho use of it, which would 
re-pay the wagon company the whole of the purchase-money 
with interest in a few years. It was held that tliis was in fact a 
borrowing, and void (a). 

Contnicts in which a dh'ector in i#i % *oiudly interested. —No 
person interested in any contract with a railway company is 
capable of being a director; and no director is capable of being 
interested in any such contract; if lie is either directly or indi¬ 
rectly concerned iu any such contract, the office of such director 
is vacant, and he muBt thenceforth cease from voting and acting 
as a director. The contract itself is not expressly avoided (t ); 
but it is bad on general principles of equity, and, of course, can¬ 
not be specifically enforced («). Every director is precluded 
from dealing on behalf of the company with himself or a firm of 
which he is a partner. Having duties of a fiduciary character to 
discharge, he cannot enter into engagements in which his own 
personid interest may possibly conflict with the interests of those 
whom he is bound to protect (.r). It is an implied and inherent 
term of the contract or relationship subsisting between directors 
and shareholders, tlmt the directors shall not make any profit to 
themselves out of the transactions they enter into on behalf of 
the company, and shall not acquire any interest adverse to their 
duty (y). 

hulcmnijiaition of dim-tor*. —Xo director is liable to be 
sued by reason of his being a party to any contract or other 
instrument on behalf of the company, or otherwise lawfully 
executing any of the powers given to the directors. The directors, 
their heirs, executors, Ac., are to be indemnified out of the capital 
of the company for all payments made or liability incurred in 
respect of any acta done by them, and for all losses, costa, and 
damages which they may incur in the execution of the powers 
granted to them; and the directors for the time being may apply 
the existing funds and capital of the company for the purposes of 
such indemnity, and may, if necessary, for that purpose, make 


O') Chamber* v. Match. A- Miff. Rl- 
Co., 33 L J. Q. B. 213 ; I- » Co, l a- 
YuiujhulRy. Co., I* 1%. 4 Ch. 74# ; Imnd- 
attorn/ Co. r. Afford, 16 I'li. l>. 411; 
7 & 8 Viet c. 86, b. 19. 

(») Yorhkirr Ry. Wajyan Co. v. 

Mae/are, 19 Ch. D. 478; *ce r**. Void 
Contractu, jv 1147. 

(II8& 9 Viet. c. 16, as. #6, 86; Footer 
v. O/fd., Ax., Ry. Co., 13 C. It 200. 


(«) Fit! mi gnu v. III. H’c¥crn Ry. Co., 

L. H. 7 Km. 116; 38 L J. CL 117. 

(») . I be i'llcct Ry. Vo. v. Bhiikic, 1 
Mnoj. 461. 

(v) BiHbun r. Jhathorn. 1 Y. A C. Ch. 
C. 341 ; York. A- North Mill. v. Hudson, 
1G Rea. 485 ; 22 L. J. CL*529; Uaekell 
v. Chamber*, 26 ileuv. 360 ; Parker v. 
McKenna, L. II. 10 CL 106. 
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calls of the capital remaining unpaid ( 2 ). The directors are pro¬ 
tected from liability so long only as they act within the scope of 
their power and authority as directors, and bind the company by 
their contracts. If they do not strictly pursue the powers given 
them, and fail to bind the company, they are in general indi¬ 
vidually responsible for the fulfilment of the'engagements they 
have entered into (ant*, p. 825). They are responsible also for 
gi*oss negligence and misconduct in the administration of the 
corporate funds, and the management of the business intrusted to 
them, and cannot shelter themselves from the ordinary conse¬ 
quences resulting from breaches of trust and neglect of duty 
under the protecting clause of the Act of parliament. They 
cannot be said to be lawfully executing the Act when they are 
misbehaving themselves ( 11 ). 

Contmct m between pwjtctor* mid members of committees of 
management of jn'ojnted v/intrtinkiny*. —We have already seen 
(ante, p. 797) that, whenever a number of persons are jointly 
associated together and contribute labour or services, or money 
or goods, or house-room or apartments, in furtherance of a 
common design, the law raises no implied contract or promise 
between them, or from any 011 c or more of them in favour of 
another, for payment or remuneration for the services so ren¬ 
dered, or goods supplied, or for re-payment of the money udvanced. 
The services, therefore, rendered, and the things done, by any 
one member of a managing committee of a particular undertaking, 
in the discharge of the functions of such committee, cannot be*made 
the subject of a claim for payment or remuneration on his part as 
against the committee at large. The tilings done by him indi¬ 
vidually have been done for his own benefit and advantage, as 
well as for the benefit of the rest of the promoters and managers. 
All are presumed to contribute in some shape or another to the 
advancement of the joint undertaking; and the supi>osed superior 
services of one cannot be made the foundation of a claim for 
remuneration from another. Thus, where a surveyor took un 
active part in the promotion of a railway company, gave notices 
of an intended application to parliament, and subscribed for some 
of the shares, it was held that he could not maintain an action 
against the co-projectors for work done by him and money paid in 
furtherance of the joint undertaking (5). So, where the inventor 
and patentee of a new scheme for making roads got a number of 
gentlemen to act as a provisional committee for the formation of 
a joint-stov» company, to cany his scheme into effect and work 

(0 8 k 9 Viet c. IS, «. 100. 

(«) Oecpost, 83*2, negligence of directors. 


(6) Holms v. Higgins, 1 B. k C. 74. 
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the patent, and acted as secretary to the committee, it was held 
that he conld not maintain an action against such committee, or 
any of the members thereof, for his services as such secretary, or 
for his trouble, or for journeys undertaken by him in furtherance 
and execution of the scheme, as lie was himself one of the movers 
and instigators of the project, and the members of the committee 
had just as much right to charge him for their attendance 
and attention to his scheme, as he them for his services as 
secretary ( c), 

■Contract* for the payment of the projector out of the dt- 
jMMfits .—Where a solicitor started a joint-stock company, and got 
several persons to form themselves into a committee of manage¬ 
ment, under an agreement tliat he would not hold any of them 
personally liable to him for the expenses incurred in the promotion 
of the project, but would pay all tho expenses of promoting the 
company up to the time of the payment of the deposits, and would 
look to the deposits alone ns the means of re-payment, “ the said 
deposits being held liable for that purpose by the directors of the 
company,” and deposits to a large amount were received, and a 
parliamentary contract and a subscribers’ agreement signed by the 
parties paying such deposits, authorising the directors to apply 
them in liquidation and discharge of the expenses incurred in the 
furtherance of the undertaking, it was held that the projector 
might proceed by bill in chancery against the directors and the 
provisional committee for the application of the money raised by 
the deposits in payment of his costs and disbursements on behalf 
of-the company, and for an injunction against their parting with 
the fund ( d ). 

Contribution between joint manager*, director*, and pro- 
viniomd committeemen. —Where an action was brought against 
four persons who had acted as imuiagers and directors of a pro¬ 
jected railway company, for the recover}* of a debt contracted by 
them in the carrying out of the project, and they jointly retained 
an attorney to defend the action upon their own responsibility, 
and one of the managers was subsequently compelled by the 
attorney to pay more than his proportion of the joint expense of 
defending the action, it was held that he was entitled to an action 
against his colleagues to recover from them their several pro]>or- 
tions of the over payment by way of contribution to the common 
liability (e). If all the members of a provisional committee have 
not joined in authorising the same contract, the contribution is 
confined to those who incurred the joint liability which has been 


(c) Parkin r. Fry, 2 G. ft P. 311. 

(d) PUraoHH v. Spooner , 15 L. i. Ch. 


155. 

(0 J-Hyerr. Knapp, 6 8c. N. R. 707. 
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discharged, and in*respect of which the action is brought; and to 
determine the share that each is to pay, regal’d must be had to 
the number of the original co-contractors, so that, if twelve 
originally authorised the contract, and two are dead at the time 
the right of action for contribution arises, the survivors can only 
be called upon for one twelfth-part each, the personal representa-< 
tives of the deceased co-contractors being responsible for the 
residue of the contributory demand (/). 

Of the rouhrimj of account* mul of the apjn'opriation of 
the fund *.—The managing committee of a projected under¬ 
taking are trustees for the shareholders, and liable to account to 
them for nil monies which have been received for the purposes of 
the undertaking ('/). One member of the committee is entitled, 
as against the rest, to an account of the joint property, and of 
the joint debts and liabilities, and to have the joint property 
applied in discharge of such debts (/t). 

Conflicts Ijctwcen a committee of manayenient on the one 
tut ml ami *ul**cribee* a mi *hurehatdcr* on the other .—The 
execution by a subscriber of a deed providing that a railway 
company ia to be formed upon certain terms and conditions, and 
that a certain amount of capital is to be raised, a certain number 
of shares issued, an Act of parliament obtained, and other preli¬ 
minary proceedings undertaken prior to the incorporation of the 
company, does not, as we have already seen (ante, p. 7115), make 
the subscriber so executing the deed a partner with the projectors 
and managers in carrying out the undertaking. Neither does an 
agreement to take shares, or the acceptance) of an allotment of 
shares, and payment of a deposit thereon, make the party who '•* 
has entered into the agreement, or paid the deposit, a partner 
with tlie projectors and managers, until the prescribed capital has 
been raised, the shares taken, and the conditions precedent -to 
the formation and incorporation of the company have been 
accomplished. They stand merely in the jiositiou of persons who 
have offered to become partners in a projected co-partnership, 
provided it is constituted and brought into operation bond Jule in 
the mode advertised and announced, and not in the position of . 
partners in a present partnership (/’). The promoters, and pro¬ 
jectors, and members of the committee of management, are 
consequently responsible to the subscribers and shareholders for 
money advanced, or goods supplied, or work done, or services 
rendered in furtherance of the project by any one or more of such 

* 

(/) Safari r. Haves. 2 K1L k Bl. 425. . * *• 

288. (i) Bourne v. Vresth, 9 B. k 6. 640 ;4 

(!/) Williams v. Page, 24 Bear. 654. M. k B. 618; Wood v. Duke of Argjtl. 
lA) Lewis v. BUling, 15 L. J. CU. 7 Sc. N. R. 885 ; 6 M. k Or. 928. .. 
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subscribers by the orders, or at the request, of the members of 
such committee of management ( k ). 

Allotment of shares .—The promotel's and managers of a 
railway coknpany are responsible also to a subscriber or applicant 
for shares, who has received from them letters of allotment of 
shares or of an interest in the undertaking, and lias paid his 
subscription or deposit, for the non-delivery of scrip certificates 
of. shares pUhsuant to the letters of allotment and the contract in 
that' behalf made. And it has been held that an allotment of 
scrip and shares in an abortive scheme, which does not correspond 
with the prospectus and the public advertisements of the pro¬ 
jectors, is not a compliance with the ordinary undertaking to 

deliver shares (l). A resolution by shareholders, that a certain 

% 

number of shares shall be at the disposal of the managers, places 
them at their disposal only as trustees, to he disposed of within 
the scope of the functions delegated to them in* the manner most 
beneficial tp their beneficiaries (m). The managers, in the due 
fulfilment of their trust, are hound to account to eacli shareholder 
or subscriber for the monies received by them, and to apply the 
funds in their hands in liquidation of the debts and engagements 
of the company (n). 

Payment, of subscriptions awl deposits .—The managers of a 
projected railway company may sue the subscribers for the sums 
they have agreed to subscribe, or for the deposits which they have 
agreed to pay, on receiving an allotment of shares, provided the 
covenant or contract to pay the subscription or deposit has not 
been obtained through the medium of any wilful and fraudulent 
misrepresentation or mis-statement (o). Where an allottee had 
applied for shares generally in a projected railway company, and 
undertook to accept them and pay the deposit, and the directors 
assigned him shares headed “ not transferable,” and then sued 
liim for the deposit, it was held that he was not responsible, ns 
hi§ offer must be taken to have been an offer to accept and pay 
for transferable shares (y>). 

Recovery of deposit* on tlte abandonment of the under takimj. 
—If the scheme has been abandoned, or lias not been carried out 
according to the terms of the prospectus or public announcement 
of the projectors and managers, the subscribers who have advanced 
money or paid deposits on the shares allotted to them ore entitled 


■\k) Colley T. Smith, 2 M. k Hob. 96; 
GaJdieoU y. Griffith*, 8 Kxch. 902. 

(1) WalMnb v. Ihiottintciiodc, 4 Kail. C. 
8?1; 15 L. J. Q. B. 198. 

(w) Pultford v. Hiehnrth, 22 L J. Ch. 
564 ; Ydtrk & Norik JMiami v. 

16. Bea. 485; 22 I* J. Ch. 529. 

( n) Cooper v. Webb, 15 Siin. 454; 


CriHland ▼. Loi\l tie Mauley, 17 L. J. Clu 
190; Maitland, ex parle, 23 L. J. Ch. 
141*. 

(") Pair v. Forbes, 1 Exch. 856 ; Ald- 
haul v. 29 L. J. Q. B. 88: 7 * 

K1L k Bl. 164. 

( P . PaU r. Andrew, 17 L. J. Ex. 
281. 
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to recover back the amount paid, free from deductions and draw¬ 
backs in resect of the excuses that have been incurred by the 
managers in their attempt to bring the project to bfear (q), unless 
the failure or abandonment of the undertaking has been occa¬ 
sioned by the act or default of the plaintiff himself, or it lias been 
expressly agreed that the money raised by subscription and 
deposits should be applied in liquidation and discharge of those 
expenses (#•)• If the managers have by parol agreed to letum the 
deposits in case an act of incorporation is not obtained, and a 
parliamentary contract and subscribers’ agreement under seal is 
afterwards executed, authorising the directors to expend the 
deposits in defraying the necessary expenses, the first agreement 
is not extinguished by the subsequent contract, if the two con¬ 
tracts have not been entered into by the same parties # («). When 
deposits have been put into the hands of a committee with 
authority to deal with them in a certain wuy, it is not competent 
to any one, or more, not being the whole, of the persons who 
have joined in giving the authority to revoke it (£). 

Jllinrejnr*cntntion hy ctnniniUeewtsn- and manager #.—Any 
material mis-statement or misrepresentation concerning the actual 
condition of the projected undertaking, the amount of capital 
subscribed, and the number of subscribers, or co-adjutors, or co- 
adventurers in the project, is a fraud upon those who have sub¬ 
scribed their money and connected themselves with the company 
in reliance upon the published statements, and entitles them to 
avoid the contract they have entered into with the projectors and 
managers, and recover back from them the amount of their 
deposits and subscriptions, unless they were cognizant "of the 
fraud at the time they took their shares, and voluntarily made 
themselves parties to a bubble speculation (u). It is therefore 
necessary, in preparing prospectuses of joint stock undertakings, 
to state nothing on the face of the prospectus but what is strictly 
true (.r). In an action for the recovery of the deposit paid on an 
allotment of shares, on the ground that the money was obtained 
by fraudulent misrepresentation or by false pretences, it must be 
shown that the money was actually received by the parties against 

(?) Nockrlh v. CW.j, 5 I). k K. 760 ; EH. k HI. 9. 

3 H. k 0. 823; Chu/di* y. C forte, 4 (f) llaird y. Boss, 2 Mocu. 61. 

Kxdl. 403 ; IVolstob v. Spot/isinn/e, If. (u) W<mlnrr v. Shaint, 4 C. R. 404 : 
M. & W. 501 ; Jol.Hso,' v. GW*/, 3 C. 4 Kail. C. 542; Cridland v. I/nd He 
H. N. 8. 594; 27 I.. J. C. I’. 122. Mauley, 17 L. J. Ch. 190 ; NicoTs canr,- 

(r) Jons* v. Jfarri&n, 17 L. J. Ex. 3 De G. 4 J. 440 ; Hill y.-Lanc, L. It. 

132; Cnrurtod v. Me, ib. 29; Cfomeul* ll Eq. 215 ; 40 L. J. Cl>. 41; Ship v. 

v. Todd, ib "1 ; Wall/ v. Sa/trr, 10 C. CrouhiU, I.. R. 10 Kq. 73; 39 L. J. Ch. 

B. 477 ; 20 U J. C. I*. 43; Hairtl v. 550. 

Rnm, 25 Law T. R. 34 ; ArhpUel v. Srr - {/) Knr Bruns. «t Canada By. Co. y. 

ramh, 5 Kxcli. 146. Mwfyrridyr, 30 L. I. Ch. 242 ; 3 Law T. 

(») Movalt r. I A. h»idad<o,-ovgh t 4 R. N. 8. 651. 
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whom the action is brought, or that it was at their disposal, and 
that they were parties to the fraud. They are not liable for a 
fraudulent misrepresentation made by the secretary or solicitor of 
the company without their knowledge or sanction (y). 

Dissolution of inchoate milway and. parliamentary works ’ 
companies—Con tribal mi ea.—Persons who act together for the 
purpose of obtaining an Act ot parliament for the purpose of 
incorporating a railway company, and making a railway, are a 
company or association within tire meaning of the 25 A 26 Viet, 
c. 89, and may be dissolved and wound up by the Court. " All 
the questions as to tire liability of contributories to inchoate 
railway and parliamentary works’ companies, under the winding- 
up Acts, resolve themselves into two simple questions of fact: 
first, did the alleged contributory make, or authorise to be mode, 
the contract in respect of which he is called upon to contribute on 
his account jointly with others ? or, secondly, if any one or more 
entered into the contract on his own or their own behalf, did he 
agree to indemnify the person or persons contracting in part or 
in all against the consequences of that contract ? ” Those who 
are liable to pay the debts incurred in the Attempt to form the 
company, who have given the orders, or have concurred in giving 
them, are the parties to be made contributories; and no one can 
lawfully l>e put on the list of contributories merely by reason of 
his having agreed to take, or having accepted and become an 
allottee of, shares, and paid a deposit (s). A provisional com¬ 
mitteeman, who has accepted shares, and paid a deposit, but has 
done no further act, is not thereby rendered liable to creditors in 
respect of business done by order of the managers towards com¬ 
pleting the projected undertaking, and cannot lawfully he made a 
contributory td the debts due to such creditors (a). But, if a 
provisional committee undertakes the management of the pro¬ 
jected company, and gives orders, if, for instance, it appoints a 
managing committee, and such managing committee acts under 
the authority of the provisional committee, as their servants and 
agents, all members of the provisional committee who have con¬ 
curred in the proceedings, niul authorised debts to be incurred 
by the managing committee, will he liable to be made contribu¬ 
tories to the payment of those debts (h). 

The question in even- case is not merely what meetings lias a 


(v) WaUto v. Kart Cha/lrmant, 12 
Q. B. 856 ; 18 L. J. Q. ». 65: Hu mild- 
v. Dniflvll, 8 KxcIl 224. 

(:) Capper, ex jenie, 20 I*. -I. Ch. 151; 
Carriek, ex parte, ib. 671 ; 
jtarie, ib. 9 ; Jhirbrr, ex jtaete, ib. 14b ; 
JfcardsJiti/v, ex perte, 22 ib. 18. 

(«t) Cottle, rr parte , 2 Mac. 1 Coni. 


190 ; Jtri'jht v. Hutton, 3 H. L. C. 841 ; 
16 Jur. C95 ; Carmichael, ex parte, 20 L. 

J. Hi. 12; Clarke., ex parte, ib. 14 ; 
Hr ref. dr Mrrth. Tid. Jty. Co., 4 Law T. 

K. X. 8 . 13*. 

(Ii) Tanner, ex parte, 21 L. J. Ch. 
214; SpoUitwude's case, 0 DeG. M. fc 
G. 
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committeeman attended,* but what acts his he authorised to be 

done. .Attendance at a meeting proves In general that the party 
so attending is a member of the .body assembled-;'but it proves 
no more. If any act is done by the meeting, the circumstances 
.may, be such as to warrant the presumptidh that what Was .done 
was the act of every person present. Such may b# tbe. fair 
inference under some circumstances; it may be a very unreason¬ 
able inference in others; and no one present at sucll^meeting 
is bound by any resolution to which lie does not ejspi^ftsly or 
impliedly assent (<•). But all persous who Lave taken^wtrt; Jn {he 
management of the company, who have attended meetings ot the 
managers, and concurrred in giving orders for tliirfgs to.ba-done- 
and for expenses to be incurred, are liable to be made contribu : ; 
tones to the debts incuired in carrying sucli orders into effect (j/); 
and so ore all persons who have authorised the manuring- com¬ 
mittee to act for them, and me under an obligation to indemnify*' 
such managing committee in respect of expenses ImquI fitle 
incurred by them (tinte, p. *10). All persons, also, who are 
associated together in the furtherance of a common object, wfio* 
concur in giving orders, or impliedly authorise one ftnothpr to* 
take all the necessary stops to cany the common purpose into 
effect, are bound by a well-established principle of equity tr> tfenr 
the burthen equally, so that, if one alone incurs a necessary 
expense in the furtherance of the joint undertaking, the other* 
must contribute their fair share of it(c). All persons, also, Who 
have signed a subscribers’ agreement or parliamentary contract, 
and have covenanted or agreed to pay a certain portion of the 
preliminary expenses of the project and of the application*to 
parliament for an Act of incorporation, may be properly placed on 
the list of contributories, although they have never received eitl^r 
scrip or shares (/). 

Negligence of t lira-torn of jmblic amjmu it *.—Jf directors of a 
joint-stock company receive the deposits of sliartlfJlders for h 
company with certain objects, and subsequently, t)y the memo¬ 
randum of association, register other and different objects, the 
shareholder may defend an action for calls, and qbtain the can¬ 
cellation of the contract in equity, and, it would seem, may, at least 
in cases of actual fraud, sue the directors in a court of equity for 
neglect of duty, and so obtain the return of the money deposited (g). 

• % j • 

• • 

(e) Roberts, cr parte, 2 Mar. L Gonl. Cl 136. 

194. (/) Rom,, " ***** 22 L. J. Ch. 867; 

(rf) Penrso. \ m/ tseeutom, 3 Dc G. M. k IVunriek A- IPutr. Jly. Co., in rt, 27 
G. 252 ; Norbury'* rase, 6 Pe G. L S. J. Ch. 735. • 

423 ; londesborwiyh, rz part/, 23 T* J. (</) SUtrwrt v. Austin, L. H. 3 Eq. 
Ch. 743. 299 ; Ship v. Cromkill , L R. lO-Eu. 

(*■) Amslnck, cr parte, 25 Law T. R. 73. 
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And the official liquidator, on behalf of &ll4he shareholders^ or the 
individual shareholders, according to circurasti&sces, mayiilsfttuto 
a suit in equity against the directors for the purpose of compelling 
them to make good losses occasioned by their misconduct in the 
management df the Company’s affairs, c.g. t by their acting contpajy 
to provisions in the deed of settlement, issuing false balance-shee>s, 
paying dividends out of capital (h), paying bonuses without a proper 
balance-sheet,. or making due allowance for risks which the**com- 
pany h'ad-incurred, &c. ( i ). But the directors of a company, who 
purchased the business of an insolvent partnership composed of 
roep possessed of real estate, are not necessarily liable for negli, 
gehce, in not* taking mortgages on the estates of such partners (k). 
Nor fbr mere imprudence, not amounting to crawa negligent ia t 
fraud .or malfeasance ( l ). Nor would they as a body be liable for 
th*e aots of a few of their number, acting as an executive com¬ 
mittee,' who, with a view to enhance the price of the shares, 
bqpghtthem with the company’s money, hut concealed the trans¬ 
action under colour of a loan to third persons apparently solvent 
and respectable (m). Nor for publishing a debtor aud creditor 
accoifht o^ the Company, in which they credited the company with 
debts as good, believing them to be such, which subsequently 
turned out to be bad, and issuing fresh shares at a premium on 
that ivssiunption (it). 


If facts aro proved showing it to bo the duty of a joint-stock 
company to register the plaintiff ns a shareholder, and grant him 
a certificate of proprietorship of shares in the compun\, tlio com-** 
pany will be responsible in damages for neglecting their duty in 
that behalf, though no actual pecuniary damage is pro*ed to have 
been sustained by the plaintiff (o). 


(A) Turtjiiawl v. XIa>JutH, L R. 6 
Eq. Co. 112; 4 Ch. Apn. 370 ; 38 L. J. 
Ch. 630 ; tfaural EucAanor Rank r. 
liorrur, L. Ci. 480. 

(*) Ranee's ra#, L. K. OCA. Ap|». 104 
(Ar) Ovrntid de Co. v. Oui n/y, L. R. 4 
Ch. App. 701. 

(/) Ovcrciul Jj Co. r. UJAj, L. It 5 Eng. 


A I. An ISO. 

(m) umd Cndit Co. of Inland v. Lord 

1. K. 6 Ch 703. 

+n) JmlsoM \. Tuiyuouil, L. It 4 
Ena * l« A|| 305 
(o) CoUh/nJi t A mbit gals, dr, Rv. 
Co , 1 KL k Bl 120; 22 L. J. Q. It 35. 


3 n 
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SECTION m. 

OF MARRIAGE. 


[ V A 90 far as it relates to the rights or natalities of husband or wife, 

the Act 0/1882 in the Appendix to this volume must be consulted.] 

Contracts in restraint of marriage are void, as being contrary 
to the public policy of the law (a). A covenant or promise, there¬ 
fore, which restrains a party from marrying at all, unless he 
marries a particular person, is null and void (6). If the restraint 
is not to operate for an indefinite period, but only for six years, 
there must be reasonable grounds to restrain the party for that 
period (c). But the law recognises in a husband a species of 
interest in the widowhood of his wife, which makes it lawful for 
him to grant an annuity to his widow, to continue so long only as 
she remains unmarried (//). 

Marriage Irrokcrag* contracts, or contracts for the payment of 
money, or the conveyance of property, or the performance of some 
act or duty, on the condition of the procurement of a particular 
marriage, are void, as being contrary to public policy. If, there¬ 
fore, a man binds himself to pay a sum of money to another, on 
condition that he will bring about a particular marriage, the instru¬ 
ment is void (e), whether the condition, or cause, or consideration 
for the bond or covenant does or does not appear upon the face of 
it (/). A bond, given by the husband to the wife’s father to induce 
the latter to give his consent to the marriage, has been held tefbe 
in the nature of a marriage brokerage contract, and contrary to 
public policy (g). And there is no difference between a bond to 
pay money, and a bond to forgive a debt due, or a covenant or 
agreement to release an obligation, duty, or liability, as an induce¬ 
ment for the consent of parents and guardians. Therefore, where 
a mother said, “ You shall not have my daughter, unless you will 
agree to release all accounts respecting my expenditure of her 
money,” and the agreement was given, it was held to be within 

9 

the mischief of a marriage brokerage contract (h). 


(a) Baker t. While, 2 Vera. 215 ; 
Hartley v. Bice , 10 East, 24 ; Bunjuld v. 
HassalL 32 L. J. Ch. 475. 

(b) Lowe r. Peers, 4 Barr. 2230-2234. 

(c) Hartley ▼. Rice, 10 East, 23, 24. 
But a covenant to pay a woman a ram of 
money, so long as she continues sole and 
unmar™d, is not illegal; Gibson v. 
Dickie, 6 M. k S. 463. 

(d) Lloyd v. Lloyd, 21 L. J. Cb. 596 ; 
Houston ▼. Afarsdcn, 2 Johns, k H. 356 ; 
31 L. J. Ch. 690. 

(c) Hail r. Potter, 3 Lev. 411; 8how. 


P. C 76 ; 4 Br. P. C. 145, n. ; 3 P. 
Wins. 76. 

(/) Collins r. Blantem, 2 Will*. 847 ; 
Arundel r. Trevillian, 1 Ch. Re1>. 47 ; 
Drury v. Hooke, 1 Vero. 411 ; Debenham 
v. Ox, 1 Vet. senr. 276 ; Smith v. Ayk- 
well, 3 Atk. 560 ; CoU v. Gibson, 1 Yes. 
senr. 503 ; Booth v. Karl of Warrington, 
4 Br. P. C. 10S. 

{g) Keat v. Allen, 2 Vern. 658 ; Pro. 
Ch. 267. 

(A) Hamilton v. Mohwn, 1 P. Wins, 
120; 2 Vem. 652 ; 1 Balk. 158. 
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A lease granted in consideration of the procurement of a par¬ 
ticular marriage Will be eet aside, and the estate discharged of the 
lease (i)\ ® 

. Bonds and unilateral covenants to marry.—If a man of full 
age binds himself by deed to marry a woman by a day named, he* 
is responsible for the non-performance of his bond or covenant, 
although the woman may not be bound by a reciprocal contract to 
marry him (k). If the covenantee is ready and willing to receive 
the covenantor as a husband, and the latter neglects to fulfil his 
contract, he is liable to an action, for it is the duty of the man to 
go and offer himself to the woman, and not for the woman to go 
in search of the man ( l ). A woman is also as much boimd by such 
a deed or covenant as a man, provided it has been obtained openly 
and fairly, and with perfect good faith. But, as women are in 
general peculiarly liable to be deceived aud imposed upon in 
affairs in which their feelings are concerned, such a contractor 
engagement obtained from a woman is regarded with the greatest 
•jealousy and suspicion, particularly where the man has entered 
into no corresponding engagement on his part (w). If such a 
bond is obtained by means of any misrepresentation or con¬ 
cealment of the circumstances and situation in life of the party to 
whom it is given, it is undoubtedly fraudulent, and may be set 
aside ( n ). Where a bond was given by the defendant, a single 
lady, which recited that a marriage had been agreed upon between 
her and the plaintiff, but had been deferred at her request until 
after the death of her father, and as a provision for the plaintiff 
slje bound herself to give him 1,200/., and interest at 5l. per cent., 
in case she should refuse to marry him on her father’s death, or 
should intermarry with anybody else, and the lady broke her 
engagement by marrying a third party, it was held that she and 
her husband were responsible for the payment of the money (o). 
But, if a bond of this description has been clandestinely obtained 
from a single lady having expectations from her parent, without 
the knowledge of such parent, it is a fraud upon the latter; and 
the court, if appealed to, will set it aside ( p ). 

Contracts of betrothment are contracts between a man and a 
woman to marry at a future time. If a man makes an offer of 
marriage to a woman, the acceptance thereof by the latter may, so 
far as it is necessary to be proved in order to enable her to sustain 
an action against the man for a breach of his engagement, be 


' (•) StrMleXill v. Brett, 2 Tern. 446 ; 
4 Hr. P. C. 145. 

(*) Atkins v. Farr, 1 Atk. 287- 
(l) Holeroft r. Dickenson, 1 Freera. 
846; Seymour v. OarUidc, 2 D. A R. 
57. 


(wi) Cock r. Richards, 10 V**. 487. 

(*) Kry v. Bradshaw, 2 Vein. 102. 

(n) Bar v. Day, 1 Wik 59. 

(p) Woodhouse v. Shcplcy, 2 Atk. 
689 ; Drury v. Uookt, 1 Vera. 411 i 
JlarU y •. Biu, 10 Rut, 22. 

3 H 2 



836 


Contracts of association, [bk. il chap. vi. 

established through the medium of her conduct and actions at 
the time, as well as by express words ( 9 ). If there be an express 
promise by the man, and it appears that the woman countenanced 
it, and by her actions at that time behaved herself as if she 
agreed to the matter, that is sufficient evidence of a promise on 
her side (r). Therefore, where a gentleman asked for and ob¬ 
tained the consent of the parents to his marriage with their 
daughter, and the young lady stood in the room within the hear¬ 
ing of the parties, and made no objection to the match, it was 
held Unit her silence afforded as cogent evidence of her assent as 
an express affirmative (s). 

Authentication of the contmct .—Oral engagements and pro¬ 
mises to in airy will sustain an action, unless the marriage is 
limited to take place upwards of a year from the making of the 
contract (ante, p. 170). A man who was paying attentions to a 
girl was asked what his intentions were, and lie replied, “ I have 
pledged my honour to many the girl in a month after Christmas; ” 
and it wns held that this declaration, taken in connection with his 
visits to the house and conduct towards the girl, was sufficient 
evidence of a promise of marriage (*)• But a mere vague intima¬ 
tion by a party of his future intentions is no evidence of a pro¬ 
mise of marriage («). The statute 32 A 33 Viet. c. 08, which 
enables the parties to an action for breach of promise of marriage 
to be called as witnesses, also provides that the plaintiff's evi¬ 
dence must be corroborated by some other material evidence in 
support of the promise (x). 

Time of peifonnancc ,—If the marriage is appointed to take 
place at a remote and unreasonably distant time, the contract 
would be voidable nt the option of either of the parties, as being 
in restraint of matrimony (pout, 1139). If no time is fixed and 
agreed upon for the performance of the contract, it is, in contem¬ 
plation of law, a contract to marry within a reasonable period 
after request; and either of the parties may call upon the other 
to fulfil the engagement, and, in case of default, may bring an 
action for damages. If both parties lie by for an unreasonable 
period, and do not treat the contract as a continuing contract, 
the engagement will be deemed to be abandoned by mutual 

(?) Harvey v. Johnston, 17 L. J. C. P. 2, ch. 1, No. 80. Quapatria telunloli 
298. non repugnoi, etmaenlirt intclligilur. Dig. 

(r) Hutton v. Mansell, 6 Mod. 172. lib. 23, tit 1, L 12. 

(a) Daniel v. Bowles, 2 C. A P. 553. (0 Potter r. Jkboos, 1 Starlc 8'’. 

Jl n est pas tovjours nicessaire que et con - (it) Cole r. Cottingham, 8 C. A F. 

sentement sort erprts. Lorsqu’un ptre 75. 

fiance subtle d quelquun, la/Ue, qui at (z) As to what is " material evidence 
prlsent, et qui ne contredit d ce que fait in support of the promise,” see Bessela v. 
son ptre, tat cenaie eonsentir locitement Stem, 2 C. P. D. 265. 
auzjian failles. Poth. Marriage, Part 
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consent. The Roman law very properly considered the term of 
two years amply sufficient for the duration of a betrothmegt (y). 
If the time of performance is fixed, and, by bodily disease, it 
becomes impossible for one party to go through the ceremony 
without danger to health, thiB is a valid ground for postponement 
of performance, on giving notice to the other party (a). If either, 
of the parties puts it out of his or'her power to fulfil the contract, 
by marrying somebody else, there is a breach of the engagement; 
and a right of action at once attaches. If in such a case the 
contract was a contract to marry on request, no request need bo 
made, as the defendant by liis conduct has dispensed with the 
necessity of it, and rendered it useless (a). So, if there is a 
promise to marry at a fixed time, and before the time arrives one 
of the parties absolutely refuses to fulfil the promise, there is a 

breach, for which an action will lie at once (i>). 

% 

Excuses for non-pci forviancc. —If the party making the pro¬ 
mise was married at the time it was made, and was consequently 
incapable of entering into the contract or of performing it, the 
incapacity constitutes no excuse for non-performance, unless it 
was known to the other contracting party at the time the promise 
was made and accepted (c). Previous insanity and confinement 
in a lunatic asylum constitute no excuse for non-performanco 
of a promise of marriage (</). Notwithstanding a promise of 
marriage proved, if a man has conducted himself in a brutal 
or violent manner, and threatened to use a woman ill, she has 
a right to say she will not commit her happiness to such keep¬ 
ing (e). 

Conditional promises of marriage .—If a man promises to 
marry a woman if she will come from America to Kngland and 
marry him, or will do any other particular act or thing, there is 
a sufficient consideration for the promise; and, if the condition 
precedent is accomplished, if, for instance, the voyage is per¬ 
formed, or the act done, and the woman is ready, and willing, 
and able to be married to the man, he is responsible for the non- 
fulfilment of his promise. The validity of conditional promises 
of marriage will depend upon the reasonableness of the condition 
and the time limited for its accomplishment. If the marriage is 
to depend upon the happening of a distant and uncertain event, 
which may, in all probability, not bike place during the lives of 

(y) Cod. lib. 5, lit. 1,1. 2 . 41 L. J. Ex. 78. 

(z) Hall v. Wright, Ell. HI. & EH. (0 MU v. Ham*, 7 C. R 1004 ; 

759 . Mil heard v. LUllevood, 20 L. J. Ex. 2 ;. 

(а) Short r. Sloru, 8 Q. B. 358 ; Zok- 6 Kxch. 776. 

lock y. Fmnkhjn, ib. 378 ; 15 L. J. Q. B. (rf) Baker y. CarUcrighl, 10 C. B. N. 
145. 8 . 124 : 80 L. J. C. P. 864. 

( б ) Frost v. Knight , L. 1.’. 7 Ex. Ill; (c, / tb v. Cool-, 4 E*p. 257. 



838 


Contracts of association. [bk. ii. chap. vr. 

the parties, it would be a contract in restraint of marriage. If 
the condition is a lawful condition, the liability attaches as soon 
as the condition has been accomplished (/). If it is stipulated 
that the girl shall have a certain marriage portion, or that the 
man shall make a certain settlement, the liability upon the 
•confract does not attach until the condition has been accom¬ 
plished. And, if a reverse of fortune prevents one of the parties 
from fulfilling the engagement in respect of the portion or the 
settlement, the other is discharged. 

Fraudulent concealment of mateiial circumstances — Misre - 
jyresentation and deceit. —It is no answer to an action for a 
breach of promise of marriage to show that the plaintiff at the 
time of the making of the promise was engaged to marry some 
one else; and that the pre-engagement was concealed from the 
defendant. A party is not. bound in all cases to disclose such a 
fact; but the concealment of it might, under certain circum¬ 
stances, amount to a fraud (jf). Neither is a party beund to 
disclose that at some previous period of his life he was of unsound 
mind, And had been confined in a lunatic Asylum (A). If a woman 
at the time of the beti’othment was a woman of loose and im¬ 
modest character, and this was unknown at the time to the man 
who promised to marry her, the latter is entitled, as soon as he 
discovers her real charncter, to break off the engagement. 
General reputation of want of chastity must be established in 
such a case (i); or, if particular instances of misconduct are 
relied upon, they must be fully proved. If the circumstances, 
whatever they may be, were known to the other contracting party, 
there is then no fraud or deceit in the mutter, and be has no 
ground for refusing to complete his engagement (A). If false 
representations are made by a gill, or by her friends in collusion 
with her, as to her circumstances and situation in life, and the 
amount of her fortune and marriage portion, the fraud is an 
answer to any action that may be brought for a breach of the 
promise of marriage ( l ). But, if the plaintiff herself was no party 
to the fraud, and made no false representation, and was guilty of 
no wilful suppression of the truth, the defendant cannot escape 
from liability. 

Transfer of property by the lady after a promise of mar¬ 
riage. —If, after the mutual promises of marriage have been ex¬ 
changed, the woman makes any conveyance or disposition of any 

.. If) Harvey v. Johneon, 17 L. J. C. P. (i) FouVca r. SeUway, 3 Eip. 236. 

*.'«• (*) Irving r. Greenwood, 1 C. A P. 

( g) Brachcy r. Brown, K1L Bl. A EL 830 ; Young r. Murphy, 3 8c. 378 ; 3 

796 ; 29 L. J. Q. B. 106. Bing. N. C. 64 ; Bench r. Merrick, 1 

(A) Baker r. Cartwright, 10 C. B. N. Car. A Kinr. 467. 

S. 124. (i) Wharton v. Lewie, 1C. A P. 629. 
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considerable portion of her property without her intended hus¬ 
band’s knowledge and concurrence, this is a deception upon the 
latter, which entitles him to withdraw from the engagement as 
soon as he is made aware of the circumstance. And, if nothing 
has been said or agreed upon at the time of the betrothment 
respecting the settlement to be made on the marriage, and the lady 
insists on making a settlement of her own private fortune to her 
separate use, free from the dominion and control of her intended 
husband, the latter is entitled, if he disapproves of the arrange¬ 
ment, to withdraw from the contract, and to say that he will not 
marry her upon such terms. • 

Accidents and mishaps altering the. condition of either of the 
* parties .—If, subsequently to the making of a contract to marry, 
one of the parties by bodily disease becomes unfit for the per¬ 
formance of the most important duty of marriage, the party so 
unfitted is not thereby entitled to treat the contract as dissolved, 
the other party still desiring its performance. But the latter may 
break off the engagement; for if a man, by disease, accident, or 
mutilation, becomes impotent, he could never maintain an action 
against a lady for refusing to marry him (m). 

Abandonment of the contract. —Parties who have exchanged 
mutual promises of marriage may, of course, at any time before 
the contract is carried into effect by the performance of the mar¬ 
riage ceremony, dissolve the engagement by mutual consent. 
Qucb consensu contrahuntur, contrario consensu dissdvun- 
tur ( n). 

Breach of promise of marriage. —In an action for breach of 
promise of marriage, wherein it is laid as special damage, that the 
defendant debauched the plaintiff and ruined her character, it 
would be misdirection to tell the jury that they might give her 
damages as a solatium for the injured feelings of her parents and 
family; but, where the defendant is a person of property, they 
may take into their consideration, not only the plaintiff’s pecuniary 
loss in not becoming his wife, but the injury done to her future 
prospects of marriage, her injured feelings and affections, and the 
mortification she must suffer in not being able to look her family 
in the face. In such an action the damages cannot be measured 
by a known standard, as in commercial coses, but the amount is 
peculiarly a question for the jury; and, where no witnesses were 
called for the defendant, and it appeared that imputations had 
been cast upon the plaintiff, a person in humble life, and her 


(m) Hall v. Wright, KU. Bl. & E1L 
763 ; 29 L. J. Q. B. 43. - _ 

(«) King v. QitUtL 7 M. k W. 65; 
Poth. Tr. du Mm. Vo. 65 ; m to evi¬ 


dence of exoneration and discharge from 
the contract, sec Dari* v. Bvnford, 80' 
L.J. Ex. 139. . *• ' 
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witnesses, which failed, and the jury gave 2,500/. damages 
against the defendant, who was a person of property, and a new 
trial was asked for simply upon the ground that the damages were 
excessive, the application was refused (o). As to ratification of a 
promise by a minor, see ante, p. 126. 

Promises of portions and settlements .—A promise to give a girl 
a specific sum on her marriage, or to pay money to either the 
intended husband or wife, or settle property upon them, or either 
of them in the event of their marrying, creates a binding obliga¬ 
tion in the eye of the law; for “ marriage is one of the strongest 
considerations in the law to found a contract, gift, or grant ” (p). 
Hut the promise must be made by a person of full age, and must 
not be the expression of a mere desire or wish to make a settle¬ 
ment^). It must also be authenticated, as we have before seen, 
by a note in writing, signed by the promisor or his agent (r). If, 
therefore, the husband, prior to the marriage, gives a verbal pro¬ 
mise to the wife that he will settle her property upon her, she has 
nothing to rely upon but his honour; and, if, after the marriage, 
lie breaks his word, she Inis no remedy against him (#). Subse¬ 
quent marriage is not part performance of a parol contract in 
consideration of marriage ; nor will acts of part performance by 
the party sought to be charged prevent the operation of the 
statute (/)• Hut, if a husband writes a letter promising to 
make a settlement upon his intended wife, or a father, by a 
letter, promises “ to give such a fortune with his daughter to 
one who shall marry her," this is a sufficient compliance with the 
requirements of the statute. But the promise must be an absolute 
promise, and not dependent upon conditions and contingencies 
remaining unaccomplished (»*). Where a person by writing 
promised, as a mark of esteem and friendship to a young man, 
that he would allow him 500/. a-year, and at his death bequeath 
him 10,000/., and this writing was shown to the parent of a young 
woman, who thereupon gave consent to the marriage, it was held 
to bo a mere niulum [tactum, for that there was no connection 
between the promisor and the parent ( x ). 

Ante-nuptial settlements by women engaged to be married may 
be made with the knowledge and concurrence of the intended 

(o) /Jerry v. Da Costa, L It 1 C, P. (*) Montaaile r. Maxwell, 1 P. Writs. 

331 ; 35 L. J. C. P. 191. 620 ; Colon v. Colon, L. K. 1 Ch. 137 : 

( p) Laver v. Fielder , 32 Heav. 1 ; 32 35 L J. Ch. 292 : bat *co Williams v. 

L. J. Ch. 366. Willianu, 37 I* J. Ch. 864. 

( 7 ) Beaumont v. Carter, 32 Bear. 53d;. (/) Colon r. Colon, L. R. 1 Ch. 137; 

Moorkoust v. Colvin, 16 lVa. 341. 35 L. J. Ch. 292. 

« AnU, p. 169 ; Rnmlall v. Moryn*, ( h ) Bird v. Blosoe, 2 Vcntr. 361 ; 
ja. 73 ; Baicdea r. Amhunt, Pr. Ch. Moore r. Hart, 1 Vera. 110; Alt v. Alt, 
404 ; Barhcorth v. Yuung, 26 L. J. Ch. 4 Gift 84 ; 32 L. J. Ch. 62. 

157 ; Cntrm v. Colon, L R. 2 H. L 127; (z) HasJiwood r. Jermyn, 12 Ch. D. 

36 L. J. Ch. 886 . 776. 
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husband. If the woman is in trade, sho may convey her stock- 
in-trade to trustees, to enable her to ‘'any on the business.* 
separately from the husband; and, if the latter does not inter¬ 
meddle with, the business, the stock-in-trade will not be liable to 
be seized for his debts (y). If the woman is a minor, no deed 
executed by her without the sanction and authority of the Lord 
Chancellor can bind her, nor can she confirm or ratify the 
deed after she comes of age (z), although the deed, if executed by 
her husband, will be binding upon him. If she neglects to inform 
her’intended husband of her intention to make the settlement, it 
will in general be considered to have been made in fraud of his 
marital rights ; and the conrt will set it aside (a). A settlement 
made by a widow of certain property upon the children of a former 
marriage, during the pendency of a treaty for a second marriage, 
is fraudulent and void as against the second husband, if he was 
not informed of the circumstance prior to the celebration of the 
nuptials (6). But, if a widow has done nothing more than make a 
fair and reasonable provision for her children, such as every mother 
in her situation would morally be bound to make, it has been said 
that there is no fraud in the case, and no ground for setting 
aside the settlement (r). If the settlement has been made prior 
to the treaty of marriage, there is no ground for impeaching it. 
And if, during the botrothment, the woman announces her inten¬ 
tion of making the settlement to her intended husband, and the 
nuptials are celebrated, the settlement will stand good ((f). A 
husband has no right to disturb a secret settlement made by the 
wife pending the treaty for the marriage, provided he has by his 
conduct before marriage put it out of the power of the wife 
effectually to make any stipulation for the settlement of her pro¬ 
perty by rendering retirement from the marriage on her part 
impossible. Thus, where a man seduced a girl during the 
betrothment, and brought her to his house to cohabit with him, 
nnd the girl during the cohabitation made a settlement of her own 
fortune to the separate use of herself for life, witli remainder to 
her children in equal shares, to the exclusion of any future hus¬ 
band, and was subsequently married to the man with whom she 


(y) Jarman v. H w utfo/an, 3 T. R. 618 ; 
I Iualing! on r. Oil/, 3 Doug. 415 ; fkan 
v. Drown, 8 D. k H. 95 ; 5 B. k C. 336; 
hottloineuts of goods nnd chattels miBiie 
registration ; Fowler y. Fooler, 28 L. J. 

y. H. 210 . 

(s) 37 k 38 Viet. e. 62, s. 2 . 

(a) Hovx\rd r. Hooker, 2 Ch. R. 44 ; 
lance v. Norman, ib. 41; Prukaar v. 
Lonsdale, 1 Do G. J. k 8 . 433 ; Iknmrs 
v. Jennings, 82 Bear. 290 ; 32 L. J. Cb. 
648 ; Carlclon v. Earl of Done!, 2 Vein. 


17 ; (iiddard v. Enow, Rum. 485 ; Cham¬ 
bers v. Crabbf, 31 lVuv. 457. 
ib) Eng la ml v. Downs, 2 Bear. 529. 

(r) Hunt v. MaUhnrs, 1 Yarn. 408 ; 
Due r. Letois, 11 C. B. 1035 ; bat see per 
Kornill_\, M. R., Downes r. Jennings, 82 
Bear. 290 ; 32 L. J. Ch. 643, 646. 

(d) Strathmore r. Bowes, 2 Cox, 84 ; 2 
Hr. V. r. 360 ; SL George r. Wake, 1 
Myl. k K. 617; CoUon v. King, 2 P. 
Wb*. 674 ; BUthe's case, 2 Freem. 91. 
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had cohabited, the court refused to set aside the settlement, saying 
that the woman committed no fraud upon the husband, if, when 
placed under such circumstances, she took the only means she had 
left her of protecting herself (e). 

Ante-nuptial settlements by intended husband and wife .— 
Property intended to be settled is generally, prior to the marriage, 
conveyed to trustees, to be holden by them, either for the separate 
use of the wife, free from the control of the husband, or for the 
use of the husband and wife jointly, and subsequently of the 
children of the marriage, with ultimate limitations and provisions, 
in case there should be no issue. All ante-nuptial settlements, 
made bond fide in contemplation of the marriage, are good, both 
against the husband, and his creditors, and all subsequent pur¬ 
chasers of the property settled (/). Therefore, whenever it is 
wished to secure a provision for the wife and children which shall 
remain unaffected by the subsequent insolvency of the husband, 
the arrangements should be made before marriage, as great diffi¬ 
culties are likely to interpose themselves in the way of an effectual 
settlement after marriage. If a general power of revocation is 
reserved in a scttlemeut of realty, or if the exercise of such a 
power is made to depend upon the consent of persons under the 
influence and control of the husband, the settlement cannot bo 
supported against creditors nor against subsequent purchasers 
(See Add. on Torts, 5th ed. by Cave, p. 220, ct seq.). If the husband 
reserves to himself the power of charging the land to “ the full 
value,” this reservation is tantamount to a general power of revoca¬ 
tion, and invalidates the settlement (y). But powers to sell and ex¬ 
change lands, and re-invest monies and securities with the consent 
of trustees, and the usual powers of charging lands to a moderate 
amount, given bond fide, will not defeat the settlement. If a settle¬ 
ment is made by parties intending to marry, and who afterwards 
marry, the settlement cannot be revoked before marriage by the 
intended husband and wife without the consent of the trustees and 
all the parties to the settlement ( h ). A maniage settlement made 
in London in the Scotch form by parties intending to be married, 
one of whom is at the time domiciled in Scotlaud, will be construed 
in England according to the law of Scotland (?*). If the marriage 
on which the settlement is founded is void, the settlement is 
void likewise (j). 

Marriage settlements by infants. —If both the parties to a 
marriage settlement are infants, the settlement is entirely 

' (e) Taylor v. Pugh, 1 Hare, 608, 616. 266 ; as to covenants to settle after 

(/) Campion v. Colton, 17 Ves. 263. acquired property, see Gray v. Stuart, 
(g) TarbacJcv. Marbary, 2 Vera. 610. 30 L. J. Cb. 884. 

(A) Page v. Horne, 17 L. J. Cb. 200. ( j ) Chapman r. Bradley , 88 Bear. 66. 

(i) Duncan v. Canaan, 23 L. J. Cb. 
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nugatory, unless it has been made under the sanction and with 
the authority of the Lord Chancellor, pmauant to the provisions 
of the 18 «fc 19 Viet. c. 48; nor can the parties confirm the settle¬ 
ment after they come of age (A:). If the female party is under age, 
all the general personal estate of the female infant comprised in 
the settlement will be bound thereby, because it becomes by the 
marriage the absolute property of the husband; but the real 
estates of inheritance of the female infant are not bound by 
the settlement, as she has no power of disposition over them 
during her minority. If she survives the husband her power 
over her real estate is tho same as if no settlement had ever been 
made. If the husband survives, he bolds Buch real property for 
his life, if he had issue by the wife bom during the coverture 
which might by possibility inherit the estate as her heirs; and on 
his death it descends to the wife’s heir at law, whatever may be 
the terms and provisions of the settlement (l). The 18 & 19 Viet, 
o. 48, renders valid a post-nuptial settlement of an infant’s estate 
made with the approbation of the Court of Chancery (m). Whore 
a woman marries while an infant, her laud which she has in fee 
simple or leasehold property is settled estate under the Con¬ 
veyancing and Law of Property Act, 1881 (-n), and her trustees 
stand possessed of the accumulated fund arising from income of 
the land and from investments of income in trust for her separate 
use independently of her husband. 

Settlements of after-acquired property. —A covenant by the 
husband alone to settle all property which may accrue to the 
wife during coverture does not extend to property left to tho wife 
to be at her absolute disposal, free from the control of her 
husband (o). But, if tho wife, or the husband and wife before 
marriage, have entered into a covenant of this description, the 
husband is responsible for its fulfilment; and such a covenant 
may be specifically enforced {jt)\ but it does not bind property 
settled to the separate use of the wife, so that she has no power of 
disposition over it ((/), nor property bequeathed to husband and 
wife jointly (r). And, if the covenant to settle the after-acquired 
property of the wife is on the part of the husband only, the wife 
is not bound by it (a). Such a covenant is construed to apply 
only to property acquired during the coverture, although the 
. words “during the coverture”are not inserted in the covenant {€). 

' (p) Milford r. PeOe, 2 W. R. 181; 
Butcher r. Butcher, 14 Bear. 222; 
Peachey on Settlements, p. 626. 

(?) Coventry v. Coventry, 82 Bear. 612. 
(r) Edye ▼. Addieon, 1 H. A M. 781 ; 
83 L. J. Ch. 182. 

M Vnuny r. Smith, L. R. 1 £q. 180 : 
35 Be. v. *7. 

(0 Carter v. Carter, L, R. 8 Eq. 661 *, 




844 CONTRACTS OF ASSOCIATION. [BK. II. CHAP. VI. 

Post-nuptial settlements by the husband of bis own property 
or by the husband and wife of the wife’s property, are valid as 
between the parties to them (u ); but they will not prevail over 
the claims of subsequent purchasers of the settled property, 
although they bought with knowledge of the settlement (x), 
unless it has been made pursuant to an agreement in writing (y), 
entered into with the wife, or her guardians, prior to the marriage, 
or unless the husband has surrendered his interest in the wife’s 
estate for the sole and exclusive benefit of the wife during cover¬ 
ture (z). Nor will they prevail over the claims of creditors, if it 
appear that the husband was largely indebted at the time he made 
it (a). If the debt of a creditor, by whom a voluntary settlement 
is impeached, existed at the date of the settlement, and it is 
shown that his remedy is defeated or delayed, it is immaterial 
whether the debtor was or was not solvent after the making of the 
settlement lint, if a voluntary settlement is impeached by a 
subsequent creditor whose debt was not contracted at the date of 
the settlement, it must be shown that the necessary result of tho 
settlement was to delay, hinder, and defraud the creditors, in 
which case the law will infer that the settlement was made with 
that intent (l»); and, although a husband may not bo in debt at 
the time he makes the settlement, yet, if the settlement is made 
long after marriage, and not in pursuance of any agreement to 
make a settlement prior to the marriage, nor in consequence of 
an accession to the wife’s fortune, and the husband becomes 
indebted to any considerable extent immediately afterwards, tho 
settlement would be considered fraudulent. But it will be other¬ 
wise, if the husband received property from the wife at the time of 
the marriage, and made the post-nuptial settlement as a fair and 
equitable provision for her, he being at the time in solvent circum¬ 
stances (c); or if the settlement contains a provision for the 
payment out of the settled property of the husband’s debts (d). If 
the husband, after marriage, conveys his furniture, stock, and 
moveables, to trustees, for the use of his wife and children, and 
remains, notwithstanding such convej'ance, the apparent possessor 

SO L. J. Ch. 268 ; In re Edwards, L R. 955 ; In re Fotler and Lister, 6 Cli. D. 
0 Ch. 97. 87. 

(t«) Merryweathcr r. Janet, 4 GifT. (a) Tool b* ▼. Tuck, 12 Moore, 485 ; 
503. Toicnsmd v. Windham, 2 Yea. wn. 11 . 

( 2 ) Gooch's ease, 5 Co. 80, a. ; Evelyn (&) Freeman r. Pope, LR.5 Ch. 588 : 
v. Templar, 2 Br. C. C. 148 ; Doe v. Man- 39 L. J. Ch. 689; Holland, ex parte, L. 
nitto, 9 Kaat, 59 ; Pulvertofl r. Pmlrer- 1L 7 Ch. 24. 

toft, 18 Yea. 84; Buckle v. Mitchell, ib. (c) lie Hanlon, 23 Law T. R. 212 ; 

-410; Johnson v. Letjanl, 6 M. AS. 60 ; Lush v. Wilkinson, 5 Ves. 884 ; Batters- 
Peter v. Nicolh, 1* 1L 11 Eq. 391. bee v. Farrington, 1 Swanrt. 108 ; Holla- 

(y) Goldicutt r. Townsend, 28 Beav. way r. hlillard, 1 Mad. 419 ; Nunn r. 

445. Wilsmore, 8 T. R. 629. 

(*) Hewison v. Negus, 22 I- J. Ch. (rf) George r. Milbankc, 9 Yea. 104. 
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and owner of the property, the conveyance so made is prvmd 
facie a fraud, as regards creditors (e). But the possession by the 
husband and wife of property, stock-in-trade, and furniture, 
limited to the separate use of the wife before marriage, is no badge 
of fraud, and does not render it liable to be seized for the 
husband’s debts (/). Where an attorney, being in insolvent 
circumstances, assigned the good-will of his business in con¬ 
sideration of a sum of money paid down, and an annuity, secured 
• by bond, to be paid to his wife for life, with remainder to himself 
for life, it was held that the settlement of the annuity was void as 
against creditors. 11 This,” observes Wood, V.C., “ is in effect a 
contract by whicli the debtor is making sale of his property by 
means of a covenant that he will abstain from carrying on business, 
and taking a settlement of the purchase-money upon his wife 
for life for her separate use, with the immediate remainder to 
himself for life, the whole object plainly being to obtain the 
benefit of the entire property for his own use and advantage ” (</). 
An ante-nuptial settlement is voluntary so f»ir as it is made in 
favour of collaterals (h). 

Post-nuptial settlements in fulfilment of an ante-nuptial 
contract in writing (i) will prevail against the claims both of 
creditors and purchasers (k). And so also will a settlement made 
by the husband in consequence of the relinquishment by the wife 
of her jointure, or dower, or property over which she has a power 
of disposition or appointment (/), or made in consideration of a 
new portion, or addition to her portion, to be given to the wife by 
her relations ( m ). But the amount and value of the property so 
settled must not be greatly disproportioned to the value of the 
consideration received by the husband, or the transaction will, if 
the husband is indebted at the time, or shortly afterwards becomes 
insolvent, be considered fraudulent, and the husband’s creditors 
will be let in. A wife may contract in equity with her husband 
for a post-nuptial settlement upon her of her own property for a 
valuable consideration, and the husband may be a purchaser from 
the wife where property belonging to her is the subject of the 
settlement, so that, if the settlement is a bargain for value 


(e) See Add. on Torts, 5th ed. I>y Cave, 
p. 223 ; Amndelv. 1‘hlppt, 10 Ve*. 139. 

(/) Jarman v. H'oul/uton, 3 T. R. 613; 
Cadooan v. Kenndt, 2 Cowp. 436; 
/faxUnion v. OiU, ib. 620, n.; 3 Doug. 
416. 

(a) Neale r. Day, 28 U J. CL 45; 
French v. French, 6 De G. M. & IS. 102. 

(A) Smith r. Chervil, L K. 4 Kq. 390; 
36 L J. CL 733. 

(0 Ooldicutt v. Townsend, 28 Bear. 


445. 

(I) Dan das ▼. Dxitcns, 1 Ves. inn. 
196. 

(/) U’anl V. Shulletl, 2 Ves. sen. 17 ; 
Anon. , Pre. Ch. 102 ; Collie r. Fripv. 2 
Yern. 220 . 

(*i) lUisxl r. Hammond , 1 Atk. 13; 
ib. 190; Colvilcr. Parker, Cro. Jac. 158 ; 
Katardcn v. Hylton, 2 Yen. sen. 308 ; ib. 
18; Jones r. Harsh, Cases Kq. Talbot, 
64 ; IFKcclcr r. Caryl, Amb. 121. 
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between the husband and wife, it is sustainable against creditors (n). 
The 18 & 19 Viet. c. 43, renders valid a post-nuptial settlement 
of an infant’s estate, made with the approbation of the Court of 
Chancery (o). 

Of the wife'8 right to a post-nuptial settlement. —If, after the 
marriage, the wife is unable to live with the husband in conse¬ 
quence of his misconduct, she has a right, as against him, to have 
her own property and unrecovered choses in action settled upon 
her ( p). She lias a right also, in certain cases, to a settlement 
upon her of her own property, as against the assignees of the 
husband in bankruptcy, and even against a particular assignee 
claiming under an assignment from both the husband and wife for 
a valuable consideration ( 7 ). 

Contracts in fraud of settlements and promises of marriage 
poi'tions. —Any private underhand agreement or treaty entered 
into for the purpose of infringing or defeating an open, public 
agreement, mado in consideration of marriage, is fraudulent and 
void (r). A bond, for example, given by the husband to return 
port of his wife’s marriage portion, without the privity of his own 
parents and guardians, and of all the parties to the treaty of 
marriage, is fraudulent and void, and cannot be enforced against 
him. If the father, or any other relation or friend of the husband 
or wife, who has agreed to moke a settlement of property upon 
one or 'both of them on their marriage, or to give a marriage 
portion to the wife, takes a bond or covenant from either the 
husband or wife, or both of them, to re-pay the whole or any part 
of such marriage portion, or to re-convey an estate granted or 
intended to be granted, the contract is void, as being a fraud 
upon the parties to the treaty of marriage, and upon the parents 
and guardians who had a right to give or withhold their consent to 
the marriage (s). 

If the relations of a woman furnish her with money, in order 
that she may appear to have a considerable marriage portion, and 
secretly take from her a bond or covenant to re-pay the money 
advanced after her marriage, the bond is void (<). So, if a 
relation or friend of the husband advances him money, or clothes 
him with the apparent possession of property, to enable him to 

(») //etc won y. Negus, 22 L. J. Ch. Turton r. Benson, 2 Vem. 7<54 ; Pitcairn 
665 ; Harman r. Rickards , ib. 1066. v. Ogboume, 2 Yes. sen. 380 ; 1 V®*. 

(o) Poiocll v. Oakley, 34 Beav. 674. sen. 277. 

( p) Barrour v. Barrow, 24 L. J. Ch. (a) 1 E«i. Abr. 88, E. 8 ; Peyton r. 

198. BladwcU, 1 Vera. 240 ; Scott v. Scott, 1 

{q) Scott r. Spashctt, 3 Mac. k Cord. Cox, 867 ; Palmer r. Ncavr, 11 Yes. 
•<J03 ; Dunkley v. Dunkley, 2 Do O. Mac. 165 ; Morrison v. ArbxUhnot, 8 Br. P. C. 
k 0. 390 ; Re Kincaid, 22 L. J. Ch. 247 ; 1 Br. Ch. C. 648, n. 

895. (I) Ualc v. Linda, 1 Vera. 475. 

(r) Kemp r. Coleman, 1 Salk. 166; 








